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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF HAWAII

In re

NATURESCAPE HOLDING GROUP 
INT’L INC., 

Debtor.

CASE NO. 16-00982 
(Chapter 11) 

In re 

MOUNTAIN THUNDER COFFEE 
PLANTATION INT’L INC., 

   Debtor. 

CASE NO. 16-00984 
(Chapter 11) 

ORDER GRANTING TRUSTEE’S 
MOTION FOR ORDER (I) 
APPROVING ASSET PURCHASE 
AGREEMENT, (II) APPROVING 
SALE OF ESTATE’S ASSETS 
PURSUANT TO SECTION 363(F), 
(III) APPROVING ASSUMPTION 
AND ASSIGNMENT OF 
EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES, AND (IV) 
GRANTING SUCH FURTHER 
RELIEF, FILED ON FEBRUARY 6, 
2017; EXHIBIT “1” 

Date Signed:
March 21, 2017

U.S. Bankruptcy Court - Hawaii   #16-00984   Dkt # 234   Filed  03/21/17   Page 1 of 39



16-982 NATURESCAPE sale approval.docx - 2 - 

HEARING
Date:    March 8, 2017 
Time:   10:30 a.m. 
Judge:  Honorable Robert J. Faris 

BK 16-00982 Related Docket No. 281 
BK 16-00984 Related Docket No. 177 

ORDER GRANTING TRUSTEE’S MOTION FOR ORDER (I) 
APPROVING ASSET PURCHASE AGREEMENT, (II) APPROVING SALE 

OF ESTATE’S ASSETS PURSUANT TO SECTION 363(F), (III) 
APPROVING ASSUMPTION AND ASSIGNMENT OF EXECUTORY 

CONTRACTS AND UNEXPIRED LEASES, AND (IV) GRANTING SUCH 
FURTHER RELIEF, FILED ON FEBRUARY 6, 2017 

On February 6, 2017, Elizabeth A. Kane (the “Trustee”), the duly 

appointed bankruptcy trustee of the estates of Debtor NATURESCAPE HOLDING 

GROUP INT’L INC. and Debtor MOUNTAIN THUNDER COFFEE 

PLANTATION INT’L INC., (sometimes collectively the “Debtors”) filed a “Motion 

for Order (I) Approving Asset Purchase Agreement, (II) Approving Sale of Estate’s 

Assets Pursuant to Section 363(f), (III) Approving Assumption and Assignment of 

Executory Contracts and Unexpired Leases, and (IV) Granting Such Further Relief 

(the “Motion”).  The Motion came on for hearing on March 8, 2017 before the 

Honorable Robert J. Faris, United States Bankruptcy Judge.  Appearances of counsel 

were noted on the record at the hearing. 
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The Court has read the Motion and the memoranda filed in support and 

in opposition thereto, and has heard the arguments of counsel at the hearing. 

NOW, THEREFORE, after due deliberation and for good cause shown 

and for the reasons stated in open Court, 

IT IS HEREBY FOUND AND DETERMINED THAT: 

A. Findings of Fact and Conclusions of Law.  The findings and 

conclusions set forth herein constitute the Bankruptcy Court’s findings of fact and 

conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this 

proceeding pursuant to Bankruptcy Rule 9014.  The Bankruptcy Court’s findings 

shall also include any oral findings of fact and conclusions of law made by the 

Bankruptcy Court during or at the conclusion of the Approval Hearing.   

B. Jurisdiction and Venue.  This Court has jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334.  Determination of the Motion is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2).  Venue of the Motion is proper under 

28 U.S.C. §§ 1408 and1409.

C. Notice and Opportunity to Object.  Actual written notice of, and a 

fair and reasonable opportunity to object to and to be heard with respect to the 

Motion has been given, as required by the Bankruptcy Code and the Bankruptcy 

Rules, to all persons entitled to notice.  No other or further notice of the Motion, the 

hearing, or the entry of this Order is required.
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D. Final Order.  This Approval Order constitutes a final order within the 

meaning of 28 U.S.C. §158(a).1

E. Sound Business Purpose.  The Asset Purchase, Settlement and 

Release Agreement (“APA”) by and between the Trustee and GemCap Lending I, 

LLC or its designee (“GemCap”), and matters contemplated therein, in substantially 

the form attached hereto as Exhibit “1”, are in the best interest of the Debtors’ 

Estates2 and represents the Trustee’s sound business judgment and present the best 

outcome for the Debtors’ Estates.  The APA avoids the costs and delay associated 

with litigating disputes, provides significant value to the Debtors’ Estates, serves the 

paramount interest of creditors, and was negotiated at arms-length and in good faith 

between the Trustee and GemCap.  The consideration under the APA constitutes 

reasonably equivalent value and fair consideration and the APA is fair, equitable, 

and reasonable.

F. Good Faith; No Collusion.  The Trustee and GemCap, and their 

respective counsel and advisors, have negotiated, proposed and entered into the APA 

in good faith, without collusion and from arm’s-length bargaining positions.  

1 NOTE: the Court deleted this paragraph because it is for the appellate court, not the bankruptcy court, to 
determine whether an order is final and therefore whether the appellate court has jurisdiction. Further, this order 

does not satisfy the “separate document” requirement of Fed. R. Civ. P. 54(a), made applicable by Fed R. Bankr. P. 
7054(a) and 9014(c). 

2 All capitalized terms herein shall have the same meaning as set forth in 
the APA, except as otherwise stated. 
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GemCap and its designee (hereinafter sometimes collectively referred to as the 

“Buyer”) is a “good faith purchaser” and is acting in good faith within the meaning 

of Section 363(m) of the Bankruptcy Code and, as such, is entitled to all the 

protections afforded thereby.  The Buyer is not an “insider” or “affiliate” of any of 

the Debtors, as those terms are defined in Section 101 of the Bankruptcy Code. 

G. Notice.  As evidenced by the certificates of service filed with the 

Bankruptcy Court: (i) due, proper, timely, adequate and sufficient notice of the 

Motion and hearing thereon was provided by the Trustee, (ii) such notice was good, 

sufficient and appropriate under the particular circumstances, and (iii) no other or 

further notice of the Motion and hearing is required. 

H. Cure Notice.  As evidenced by the certificates of service filed with the 

Bankruptcy Court, the Trustee has served, prior to the Approval Hearing, a notice of 

assumption and assignment and estimated cure amount upon (i) George Van Buren, 

in his capacity as State Court Receiver, and (ii) the Trustees of Bishop Estate, who 

hold the lessors’ interests under the Rental Agreements, as that term is defined in the 

APA.

I. Satisfaction of Section 363(f) Standards.  The Trustee may sell the 

Purchased Assets free and clear of the Encumbrances as defined in the APA, 

pursuant to Bankruptcy Code section 363(f); provided, however, that nothing herein 
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shall be deemed, or construed as, a ruling or determination by this Bankruptcy Court 

that the Assumed Liabilities encumber the Purchased Assets.

J. Legal and Factual Bases.  The legal and factual bases set forth in the 

Motion and at the Approval Hearing establish just cause for the relief granted 

herein.

NOW THEREFORE, IT IS ORDERED THAT:

1. Relief Requested is Granted.   The Motion is GRANTED.  

2. Objections Overruled.  All objections are hereby overruled on the 

merits and with prejudice. 

3. Approval of the APA.  The APA, in substantially the form attached 

hereto as Exhibit “1”, all transactions contemplated therein and all of the terms and 

conditions thereof are hereby approved.

4. Approval of Sale of Purchased Assets.  The Trustee is authorized to 

sell the Purchased Assets of the Debtors’ Estates to the Buyer, free and clear of 

Encumbrances, pursuant to Bankruptcy Code Section 363(f), as set forth in the APA, 

for the purchase price of: (i) $100,000 in cash, together with a reduction  in the 

secured portion of GemCap’s claim against the estate in the amount of $100,000, for 

payment of allowed unsecured claims, (ii) payment of all allowed administrative 

expenses under Bankruptcy Code section 503(b),  (iii) a credit bid in the amount of 

$1,751,966.80, as the same may be increased by GemCap, which shall be offset 
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against the secured portion of GemCap’s claim, and (iv) GemCap shall subordinate 

its Deficiency Claim to the first $150,000 of net recoveries from the Debtors’ estates 

after payment of the Administrative Expenses and the Unsecured Creditors’ Carve-

out from the assets remaining in the estates.   

5. Sale is “As Is”; No Warranties.  The Purchased Assets shall be sold 

to the Buyer “AS IS” and “WHERE IS” in all respects, via quitclaim assignment, 

and the Trustee makes no warranties of title or ownership as to any Purchased Assets, 

and no representations or warranties with respect any of the Purchased Assets, as 

further set forth in Section 7.1 of the APA.  

6. Transfer of Purchased Assets Free and Clear.  Pursuant to Sections 

105(a), 363(b), 363(f), and 365 of the Bankruptcy Code, the Trustee is authorized to 

transfer the Purchased Assets in accordance with the terms of the APA.  The 

Purchased Assets shall be transferred to the Buyer, and, upon the Closing, such 

transfer shall: (a) be valid, legal, binding and effective, (b) vest the Buyer with all 

right, title and interest of the Debtors’ Estates in the Purchased Assets, and (c) be 

free and clear of the encumbrances identified in the APA as the “Encumbrances”, 

pursuant to Section 363(f) of the Bankruptcy Code. 

7. Assumption and Assignment of Rental Agreements.  The Trustee is 

hereby authorized, in accordance with Sections 105(a) and 365 of the Bankruptcy 

Code, to assume and assign, effective upon Closing, the Rental Agreement to the 
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Buyer; provided however that (i) to the extent that any Rental Agreement is subject 

to a cure pursuant to Section 365 of the Bankruptcy Code, the Buyer shall pay all 

such amounts owed at or before the Closing, and (ii) no counterparty to a Rental 

Agreement has timely objected to the assumption and assignment.  In accordance 

therewith, the Trustee is authorized to execute and deliver to the Buyer such 

documents or other instruments as may be necessary to assign and transfer the Rental 

Agreements to the Buyer as provided in the APA.  Upon the Closing, the Buyer shall 

be fully and irrevocably vested with all right, title and interest of the Debtors’ Estates 

under the Rental Agreements and, pursuant to Section 365(k) of the Bankruptcy 

Code, the Trustee and the Debtors’ Estates shall be relieved from any further liability 

with respect to the Rental Agreements.  Buyer acknowledges and agrees that from 

and after the Closing, subject to and in accordance with the APA, it shall comply 

with the terms of each assumed and assigned Rental Agreement in its entirety.  The 

assumption by the Trustee and assignment to the Buyer of the Rental Agreements 

shall not be a default under any such Rental Agreements.

To the extent to the extent a counterparty objects to the notice of 

estimated cure amounts sent by the Trustee or to the assumption or assignment of a 

Rental Agreement within twenty-one (21) days of the applicable notice, the Court 

shall determine such objection at a hearing on April 10, 2017 at 9:30 A.M. 
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8. Assumption and Assignment of Assumed Contracts.  The Trustee is 

hereby authorized, in accordance with Sections 105(a) and 365 of the Bankruptcy 

Code, to assume and assign,  the Assumed Contracts to the Buyer, pursuant to the 

procedures set forth in the APA; provided however that to the extent a counterparty 

objects to the notice of estimated cure amounts sent by the Trustee or to the 

assumption or assignment of an Assumed Contract within twenty-one (21) days of 

the applicable notice, a hearing shall be scheduled before the Bankruptcy Court to 

resolve such objection; provided, however, that Buyer shall retain the right to forego 

assumption and assignment of any Assumed Contract in the event that such an 

objection is filed; provided further, however, that as to any Assumed Contract not 

assumed by Buyer, Buyer shall pay any administrative expense thereunder, if any, 

and such Assumed Contract shall thereupon be deemed abandoned by the Debtors’ 

estates.  If there is no objection, Buyer shall pay the cure amount to the counterparty, 

and the Assumed Contract shall be assigned to Buyer. 

To the extent there are any timely objections to the cure amount, or the 

assumption and assignment of an Assumed Contract, the Court shall determine such 

objection at a hearing on April 10, 2017 at 9:30 A.M. 

9. Assumption of Assumed Liabilities.  On the date of Closing, Buyer 

shall assume and agree to pay, perform, and discharge when due all obligations of 
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the Trustee under the assigned Assumed Contracts and the obligations of the Trustee 

with respect to the Purchased Assets (i.e., the Assumed Liabilities). 

10. Allowance of GemCap’s Claim.  Pursuant to the APA, GemCap’s 

credit bid claim in the amount of $1,751,966.80 and GemCap’s deficiency claim in 

the amount of $3,834,244.00 is allowed; provided however, that the allowance or 

determination of GemCap’s claim herein is not a final determination with respect to 

the liability of any person other than the Debtors for the debt owed to GemCap.3

GemCap shall be entitled to retain the deficiency claim as an unsecured claim in the 

Chapter 11 cases; provided that GemCap shall subordinate its deficiency claim to 

the first $150,000 of net recoveries from the Debtors’ estates after payment of the 

administrative expenses and the unsecured creditors’ carve-out from the assets 

remaining in the estates.   

11. Claims of Finance Factors, Limited, CIT/Direct Capital.  This 

Approval Order and the transactions contemplated herein and in the APA shall not 

affect, or alter, in any way, the prior senior security interest of Finance Factors, 

Limited or CIT/Direct Capital in any of its collateral, all of which interest is 

specifically reserved.

12. Claims of State Court Receiver and His Counsel.  To the extent 

valid, the superpriority and administrative claims of the State Court Receiver and his 

3 NOTE: The court revised this sentence. 
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counsel with respect to any of the assets of the Debtors’ Estates, including the 

Purchased Assets, are not affected by the Approval Order, the APA, or the 

transactions contemplated therein, all of which claims are specifically reserved, 

including the rights of any party to object thereto.  The Bankruptcy Court will 

determine the allowance of the fees and costs from the bankruptcy estates of the 

State Court Receiver and his counsel. 

13. Consummation of Transactions Contemplated by APA.  The 

Trustee and her agents are authorized to execute and deliver, and authorized to 

perform under, consummate and implement all additional instruments and 

documents that may be reasonably necessary or desirable to implement the APA, 

without further order of the Bankruptcy Court.

14. Taxing Authorities.  Pursuant to Sections 105(a) and 363(f) of the 

Bankruptcy Code, the Purchased Assets shall be transferred to the Buyer, and upon 

closing shall be free and clear of the “Encumbrances”, as that term is defined in the 

APA, including those that may be asserted by any tax authority, except as may be 

provided in this Approval Order.   

15. Statutory Mootness.  The transactions under the APA are undertaken 

by the Buyer without collusion and in good faith, as that term is used in Section 

363(m) of the Bankruptcy Code, and, accordingly, the reversal or modification on 

appeal of the authorization provided herein of the transactions shall neither affect 
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the validity of the transactions nor the transfer of the Purchased Assets to the Buyer, 

free and clear of the Encumbrances, unless such authorization is duly stayed before 

the Closing pending appeal.  The Buyer is a good faith purchaser of the Purchased 

Assets and is entitled to all of the benefits and protections afforded by Section 

363(m) of the Bankruptcy Code.  The Trustee and the Buyer will be acting in good 

faith if they proceed to consummate the transactions at any time after entry of this 

Approval Order. 

16. Waiver of Bankruptcy Rules 6004(h) and 6006(d).  Notwithstanding 

the provisions of Bankruptcy Rules 6004(h) and 6006(d), this Approval Order shall 

not be stayed after the entry hereof, but shall be effective and enforceable 

immediately upon entry, and the fourteen (14) day stay provided in Bankruptcy 

Rules 6004(h) and 6006(d) is hereby expressly waived and shall not apply.   

17. Benefit of APA and Approval Order.  The APA and the Approval 

Order shall inure to the benefit of the Trustee, the Debtors’ Estates, the Buyer, and 

their respective successors and assigns.

18. Conflicts; Precedence.  In the event that there is a direct conflict 

between the terms of this Approval Order and the APA or any documents executed 

in connection therewith, the provisions contained in this Approval Order shall 

govern.
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19. Retention of Jurisdiction/Interpretation.  This Bankruptcy Court 

shall retain exclusive jurisdiction to, among other things, interpret, enforce and 

implement the terms and provisions of this Approval Order and the APA, all 

amendments thereto, any waivers and consents thereunder (and of each of the 

agreements executed in connection therewith), to adjudicate disputes related to this 

Approval Order or the APA (and such other related agreements, documents or other 

instruments) and to enforce the injunctions set forth herein. 

END OF ORDER 

Submitted by: 

KLEVANSKY PIPER , LLP 
SIMON KLEVANSKY 
ALIKA L. PIPER 
841Bishop Street, Suite 1707 
Honolulu, Hawaii  96813 
Telephone: (808) 536-0200 
Facsimile: (808) 536-0221 
E-Mail: sklevansky@kplawhawaii.com; 
apiper@kplawhawaii.com 
Attorneys for Trustee ELIZABETH A. KANE 

              
In re Naturescape Holding Group Int’l Inc., Debtor, Case No. 16-00982, United 
States Bankruptcy Court, District of Hawaii; and In re Mountain Thunder Coffee 
Plantation Int’l Inc., Debtor, Case No. 16-00984, , United States Bankruptcy Court, 
District of Hawaii; ORDER GRANTING TRUSTEE’S MOTION FOR ORDER (I) 
APPROVING ASSET PURCHASE AGREEMENT, (II) APPROVING SALE OF ESTATE’S 
ASSETS PURSUANT TO SECTION 363(F), (III) APPROVING ASSUMPTION AND 
ASSIGNMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES, AND (IV) 
GRANTING SUCH FURTHER RELIEF, FILED ON FEBRUARY 6, 2017
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