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ATTORNEYS FOR
MAPLE AVENUE TOWER, LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

IN RE: )
) Chapter 11

NNN 3500 MAPLE 26, LLC, et al., )
) Case No. 13-30402-hdh-11
)

Debtors ) Jointly Administered

MAPLE AVENUE TOWER, LLC’S OMNIBUS OBJECTION TO CONFIRMATION OF
(a) DEBTORS’ JOINT PLAN OF REORGANIZATION, AND (b) AMENDED PLAN OF

REORGANIZATION OF STRATEGIC ACQUISITION PARTNERS, LLC

Maple Avenue Tower, LLC (“MAT”), hereby objects to confirmation of the Debtors’1

Joint Plan of Reorganization (the “Debtors’ Plan”) [Docket No. 588] and also objects to

confirmation of the Amended Plan of Reorganization (the “SAP Plan”) [Docket No. 541] of

Strategic Acquisition Partners, LLC, and states the following:

1 Filed by NNN 3500 Maple 1, LLC, NNN 3500 Maple 2, LLC, NNN 3500 Maple 3, LLC, NNN 3500 Maple 4,
LLC, NNN 3500 Maple 5, LLC, NNN 3500 Maple 6, LLC, NNN 3500 Maple 7, LLC, NNN 3500 Maple 10, LLC,
NNN 3500 Maple 12, LLC, NNN 3500 Maple 13, LLC, NNN 3500 Maple 14, LLC, NNN 3500 Maple 15, LLC,
NNN 3500 Maple 16, LLC, NNN 3500 Maple 17, LLC, NNN 3500 Maple 18, LLC, NNN 3500 Maple 20, LLC,
NNN 3500 Maple 22, LLC, NNN 3500 Maple 23, LLC, NNN 3500 Maple 24, LLC, NNN 3500 Maple 26, LLC,
NNN 3500 Maple 27, LLC, NNN 3500 Maple 28, LLC, NNN 3500 Maple 29, LLC, NNN 3500 Maple 30, LLC,
NNN 3500 Maple 31, LLC, NNN 3500 Maple 32, LLC, and NNN 3500 Maple 34, LLC the above-referenced
debtors and debtors-in-possession (the “Debtors”).
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SUMMARY BACKGROUND

MAT is a latecomer to these cases. MAT is a creditor and is actively interested in

acquiring the Property. MAT asked to participate in the Plan formulation process2 with the

expectation that it could negotiate a consensual arrangement with CW, the TICs and creditors.

MAT’s Initial Plan3 contemplated acquisition of the property through a §363 auction process,

with payments to the TICs and creditors. MAT amended its Plan to seek termination of the

automatic stay to allow CW Capital Asset Management LLC (“CW”) to pursue its state law

remedies to foreclose the liens on the Property, when it became clear that the TICs had no

interest in negotiating a consensual plan, thus avoiding the §363(h) adversary complications.4

Based upon information gleaned from discovery and recent events, MAT has concluded that

withdrawal of the MAT Plan is advisable; however, MAT, as a creditor and party-in-interest,

urges the Court to allow a foreclosure sale to take place at the earliest possible time.5 MAT also

believes that the remaining Plans are either not feasible or are not confirmable. Moreover, based

upon recently discovered information, MAT believes that the Debtors’ continued control of these

cases is untenable; the immediate appointment of a trustee, or conversion to Chapter 7 cases, is

warranted.

2
On December 11, 2013, the Court entered an Order terminating the exclusivity period for cause and the Court

granted Maple Avenue Tower’s motion for authority to file a plan.

3
On December 20, 2013, Maple Avenue Tower, LLC filed Maple Avenue Tower, LLC’s Chapter 11 Plan (the

“Initial Plan”) [Docket No. 477] and Disclosure Statement [Docket No. 476].

4
As MAT has previously advised the Court, obtaining clear title to the Property will require a lengthy litigation

process absent cooperation from 100% of the owner TICs.

5
MAT reserves the right to bid at any foreclosure sale of the Property.
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BACKGROUND

1. The Debtors, all limited liability companies, constitute twenty-seven (27) of

thirty-three (33) Tenants in Common (collectively, the “TICs”) that own an 18-story commercial

office building situated at and commonly known as 3500 Maple Avenue, Dallas, Texas 75219

(the “Property”). The Property was acquired as a part of a real estate syndication in or about

October 2006.

2. The Property is leased to commercial tenants. The Debtors and the other TICs do

not directly manage the Property; rather, it is managed by a property manager, TIC Properties

Management, LLC (“TICPM”).

3. The Debtors are each Delaware limited liability companies managed by sole

members. Each Debtor has retained Mubeen Aliniazee with Highpoint Management Solutions,

LLC to serve as its Chief Restructuring Officer. Breakwater Equity Partners (“Breakwater”) was

engaged by the Debtors as a consultant to guide them through the reorganization process. Mr.

Aliniazee, a former owner of Breakwater,6 was, in turn, engaged7 to advise the TICs as Chief

Restructuring Officer. If the Debtors’ Plan is confirmed, both Breakwater and Mr. Aliniazee will

be compensated.8 As of his deposition on February 11, 2014, Mr. Aliniazee, the sole CRO for all

the Debtors, had not read the competing plans, nor had he prepared an analysis, or had anyone

prepared one on his behalf, to determine which of the then three competing plans had a better

recovery for the secured creditor, the unsecured creditors, or the administrative claimants, but he

6
2/11/2014 Aliniazee deposition, page 16.

7
Mr. Aliniazee had been retained by Breakwater in all 8 cases in which he was appointed CRO, including those

cases where TICs filed bankruptcy. 2/11/2014 Aliniazee deposition, page 132.

8
Id. at page 122 (Mr. Aliniazee will receive $67,000 if the Debtors’ Plan succeeds), and page 121 (Breakwater

receives 24% of the ownership of the building if the Debtors’ Plan is successful).
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was going to advise the owners “that the recovery to the owners on our plan, on the debtors’

plan, is better than the other two plans.”9

4. At the direction of 50.92%10 of the Property ownership, TICPM11 turned over to

Breakwater tenant security deposits of approximately $247,000, as well as approximately

$38,000 of Property operating account monies, to fund initial payment of Breakwater’s

consulting fees of $285,854.58.12 Those tenant security deposits are no longer available to

refund to tenants and would have to be obtained from third party infusions.13

5. The CRO reported that he has never seen 100% of the TICs agree on any

particular course of action and that is why adversary proceedings were filed to force the non-

consenting TICs to convey their interests and to agree to the Debtors’ Plan.14 The CRO also

reported that he had no recollection of using such methods previously, and he had no idea how

long the effort might take, but that “lawsuits take time.”15 In addition, he noted that if monies

were necessary to pay the TICs as compensation to transfer their interests as a result of litigation,

he had not made an analysis of, and had no idea of how much it might cost, nor had he made any

arrangements to obtain such funds.16

9
Id. at pages 122-124.

10
2/10/2014 Gilbreath TICPM deposition, pages 29-30.

11
TICPM prepared ballots and obtained majority TIC approval, but no approval from CW, to transfer tenant

security deposits to Breakwater. See, 2/10/2014 Gilbreath TICPM deposition, page 23.

12
2/10/2014 Gilbreath TICPM deposition, pages 20-23 and 26.

13
Id. at 81-83.

14
2/11/2014 Aliniazee deposition, pages 132-135.

15
Id. at pages 135, 138-139.

16
Id. at pages 136-138.

Case 13-30402-hdh11 Doc 680 Filed 02/20/14    Entered 02/20/14 19:13:48    Page 4 of 10



MAPLE AVENUE TOWER, LLC’S OMNIBUS OBJECTION TO CONFIRMATION OF (a) DEBTORS’ JOINT PLAN OF
REORGANIZATION, AND (b) AMENDED PLAN OF REORGANIZATION OF STRATEGIC ACQUISITION PARTNERS– Page 5 of 10
DALLAS\638025.1

LACK OF INDEPENDENT ADVICE TO THE DEBTORS

6. Both Breakwater and the CRO are hopelessly self-interested and unable to give

impartial and independent advice to the Debtors regarding any of the Plans. There is no one at

the helm to provide clear headed independent advice, let alone to negotiate fairly with interested

third parties such as MAT. If this were 90 days or more ago, this problem could have been

solved with appointment of a Chapter 11 trustee. Now, unfortunately, on the eve of confirmation

hearings with a tainted voting process, conversion to Chapter 7 appears the only viable option for

these Debtors.

THE PLAN SOLICITATION AND VOTING PROCESS HAS BEEN

IRREVOCABLY TAINTED

7. The Plan solicitation and voting process has been irrevocably tainted. As shown

in the attached Affidavit of Alexa Parnell (tabulation agent for the MAT Plan), Breakwater

delivered to Ms. Parnell many ballots that are pre-marked to reject the MAT Plan. Ms. Parnell

also received a pre-marked SAP ballot that was the subject of SAP’s 2/19/2014 emergency

motions. Circulation of, and solicitation with pre-marked ballots has been roundly (and

justifiably) criticized by courts faced with this situation as per se improper because it taints the

free election process.17 Besides being a potential §1125(b) violation, soliciting votes with pre-

marked ballots may also constitute contemptuous behavior subject to sanctions.18 Self-interested

17
See, e.g., In re Petroleum Products, Inc., 99 B.R. 451, 452-453 (Bkrtcy. D.KS. 1989); In re Gulph Woods

Corporation, 83 B.R. 339, 343 (Bkrtcy. E.D.PA. 1988); Bakes v. Official Committee, 359 B.R. 831, 835 (S.D. Fla.
2006) (“the pre-marked ballot misleads the voter by creating the impression that the voter is not entitled to make a
choice, and thus “taints the free election process.””); In re Aspen Limousine Service, Inc., 198 B.R. 341, 348 (D.
Colo. 1996).

18
Aspen, supra. at 350. MAT reserves all rights to seek sanctions upon further review and discovery.
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parties advising and leading the Debtors appear to have irredeemably wrecked the plan vote and

solicitation process. Tellingly, at least one TIC overrode the pre-marked rejection on its

Breakwater supplied ballot and voted yes for MAT’s Plan.19 There is simply no way to know

whether any other parties may have had their votes unfairly influenced—and may have voted

differently if the process had not been tainted. Unfortunately, there is no time for the Court to

order a plan resolicitation—knowing that February 28 was a hard dead line, Breakwater (and

perhaps others) recklessly sabotaged the free election voting process and tainted the competing

plan process. At the very least, the Debtor’s Plan should be stricken. There is simply no time to

permit a resolicitation of the SAP Plan, even if that plan were otherwise viable.

THE REMAINING PLANS ARE NOT FEASIBLE

8. Both the Debtors’ Plan and the SAP Plan require 100% of the TIC ownership

interests to cooperate with transfer of their interests, or require complicated adversary

proceedings of unknown length to accomplish forced transfer of uncooperative TIC ownership

interests.20 Even if the process occurred speedily, there is no assurance that monies would be

available to pay the TICs.

9. Moreover, there is substantial concern that key tenants of the Property may

“walk” their leases unless there is substantial changes to the Property management and Property

funding in the short term. Such reduced occupancy could have dramatic consequences to the

ability to pay ongoing operating expenses of the Property.21 Any delay in implementation of

19
See, e.g., attached Alexa Parnell Affidavit regarding ballot number 26.

20
The CRO reported that he has never seen 100% of the TICs agree on any particular course of action and that is

why adversary proceedings were filed to force the non-consenting TICs to convey their interests and to agree to the
Debtors’ Plan.

21
2/10/2014 Gilbreath TICPM deposition, pages 77-78.
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either remaining Plan will likely lead to additional tenant vacancies and will undoubtedly

adversely affect the ability to continue operations of the Property. Under these circumstances,

the predicate to successful implementation of the remaining plans—obtaining 100% of TIC

ownership interests in a timely manner—is not likely, and renders these plans as not feasible.

FORECLOSURE IS THE ONLY REMAINING VIABLE OPTION

10. Foreclosure of the liens securing the Trust indebtedness advances the following:

a. Litigation concerning both the Debtors and SAP’s efforts to “reinstate” the indebtedness

is avoided. The ability to reinstate the indebtedness is the linchpin of the other plans.

CW has made it clear that it will actively oppose attempts to reinstate and the resulting

protracted litigation, and possible appeals, will be fatal to rehabilitating the Property and

retaining tenants.

b. Foreclosure does not deny CW the right to credit bid.

c. Foreclosure will facilitate certainty as to the status of title. The current ownership of the

Property (33 tenants-in-common, 6 of whom are not debtors-in-possession), the ability of

the other plan proponents to transfer ownership of the non-debtor TICs’ interests through

“mergers” or “exercise of options,” and the possible appeals of any decisions, does not

resolve the status of title to a degree that bona fide buyers, lenders, or insurers, can take

comfort. Foreclosure, on the other hand, vests title in the high bidder and brings certainty.

d. Foreclosure avoids delay. The Property is only 62% occupied, and within the last two (2)

months, the parties learned that the Tabor Estes Law Firm and Texas de Brazil will move

to other buildings leaving an additional approximate 15% of the building vacant. Also, as

this Court was made aware, the largest tenant of the Property, Heritage Galleries, leasing

approximately 22% of the building, has less than 1 1/2 years remaining on its lease.
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During discovery last week, the parties were advised that Heritage is seeking alternate

rental premises and may be exploring early lease termination. Unless Heritage is

convinced that the Property is stabilized, with new ownership committed to operating the

property as a viable Class A office building by upgrading the premises and financing

tenant improvements and lease commissions, Heritage is signaling that it will relocate

elsewhere. Action must be taken to establish a new direction, and if Heritage is to be

kept as a tenant in the Property, that action must occur very soon.

e. A foreclosure sale allows all interested parties to bid to acquire the Property and “evens

the playing field.”

11. The reasons set forth above continue to make foreclosure the best resolution of

the cases and is in the best interest of all parties in interest.

MAT WITHDRAWS IT PLAN

12. In proposing the MAT Plan, MAT offered beneficial treatment to creditors and

the TIC’s in the form of (a) the Initial Contribution ($250,000.00), (b) The Creditors Success

Contribution ($400,000.00) if MAT was the successful bidder, and (c) the TIC Success

Contribution (up to $2,400,000.00) if MAT was the successful bidder. These contributions were

intended to pay administrative expenses, provide meaningful distributions to unsecured

creditors22 and offer a substantial payment to the TIC’s (as opposed to “hope certificates” in the

Debtors’ and SAP’s competing plans).

22
Debtors’ Schedules and Proofs of Claim, net of tenant deposits, secured claims and TIC claims, reflect total

claims of approximately $545,675.41.
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13. Discovery last week confirmed that unpaid administrative expenses may be in the

range of $1 million.23 In addition, all pre-petition tenant security deposits and operating account

monies of approximately $285,000 was paid to Breakwater24 and are no longer available to the

property.25

14. Although originally envisioned to pay unsecured and administrative creditors in

full, it now appears that both the Initial Contribution and the Creditors Success Fee under the

MAT Plan totaling $650,000 would be woefully insufficient to pay in full just the administrative

expenses.

15. CW asserts a right to credit bid the full amount of CW’s claim which exceeds $52

million. Were the Property sold at foreclosure auction for an amount in the range of CW’s

asserted claim, under the MAT Plan there will be no TIC Success Fee, or it will be nominal at

best. Given the totality of circumstances, MAT saw no reasonable alternative but to withdraw its

plan.

16. MAT now recognizes that the Debtors’ are represented by consulting parties that

are hopelessly self-interested and cannot negotiate with MAT (or others) for reasonable solutions

to these cases. MAT, as a creditor and party-in-interest, urges the Court to allow a foreclosure

sale to take place at the earliest possible time as the only reasonable alternative for this Property

given the current circumstances. MAT reserves the right to bid at any foreclosure sale of the

Property.

23 Shortly before the hearing on the proponents’ various motions to approve disclosure statements, the Debtors
revealed that administrative expenses of $810,000 would be sought [Docket 586].

24 Discovery revealed that TICPM (TIC’s property manager) surrendered all tenant security deposits to Breakwater
to pay Breakwater’s fees under its Consulting Services Agreement.

25 The large amount of administrative expenses sought appears to be driven to protect the interests of the TICs and
their advisors and is of minimal benefit to the creditors.
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17. Wherefore, MAT respectfully requests that the Court deny confirmation of the

Debtors’ Plan and the SAP Plan.

Dated: February 20, 2014

Respectfully submitted,

DYKEMA GOSSETT PLLC

By: /s/ Jeffrey R. Fine
Jeffrey R. Fine
State Bar No. 07008410

William B. Finkelstein
Texas Bar No. 07016300

1717 Main Street, Suite 4000
Dallas, Texas 75201
(214) 462-6464
(855) 232-1786 (Telecopier)

ATTORNEYS FOR
MAPLE AVENUE TOWER, LLC

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 20th day of February, 2014, a true and correct
copy of the foregoing document was served via ECF Electronic Notice on those parties that
receive electronic notice in these proceedings.

/s/ Jeffrey R. Fine
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