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DECLARATION OF MARK SIMO
I, MARK SIMO, declare:

1. lhave persbnal knowledge of the facts stated herein. | can

testify that said facts are true and correct.

2. | am the Chief Executive Officer of No Fear Retail Stores, Inc.
("NFRS"), Simo Holdings, Inc. ("Simo Holdings"), and No Fear MX, Inc. ("NFMX“).
NFRS, Simo Holdings, and NFMX are related evnti.ties that are operated and
function together as a business enterprise. NFRS, Simo Holdings, and NFMX are
collectively referred fo herein as the "Compahy".

_ - 3. NFRS, Simo Holdings, and NFMX are each California
corporatibhs. The Company's corporate and administrative offices and warehouse
are located at 1812 Aston Avenue, Carlsbad, California.

4, The Board of Directors for each of NFRS, Simo Holdings, and
NFMX consist of myself, Brian Simo (my brother), and Scdt-t Benjamin. The senior
officers for each of the entities are also the same. As sfated above, | am the CEO.
Brian Simo (President and Assistanf Secretary), Scott Benjamin (Executive Vi¢e
President, Secretary, and General Counsel), and Ken Aurigemma (Chief FinanCiaI
Officer) are the other senior officers of NFRS, Simo Holdings, and NFMX.

5. The information, in the paragraphs that fo_IIow,' relating to the
Company’s employees (including their corvnpensat‘ion, benefits, reimbursements,
and other claims), utility providers,»credit card transacﬁohs, bank accounts and
cash management system, gift cards énd customer credits, and proposed eight-
week budgets, hés been prepared by the Company’vs accountihg_personnel at ‘my
request and under my direction. As such,v | believe this information to be alccura:té.
In preparing.thev Budgets (defined below) the Company’s accounting personnel at

my request and under my direction, took into account the ACom’pany’s recent sales

‘results, the current retail sales environment, the Company’s current and

anticipated inventory, and historical seasonal sales levels.
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6. | have been employed by Simo Holdings as its Chief Exeéutive
Officer since its founding in 1990. | have been CEO of NFRS since its
incorporation in 2006 and of NFMX since its formation in 2007.

7. NFRS, Simo Holdings, and NFMX commenced» reorganization
cases by filing voluntary chapter 11 petitions on February 24, 2011 (the "Petition
Date"). ' |

8. NFMX is a wholly-owned subsidiary of Simo Holdings. Simo
Holdings owhs 97.75% of the stock of NFRS (Gatorz Inc. owns the balance).
Brian Simo (37.15%)}and'l (38.2%) own approximately 75% of the stock of Simo
Holdings. A chart setting forth the corporate structure of the Company, including
three entities (MX No Fear Europe SAS, No Fear International Ltd., and FMF
International, Inc.) that have not commenced cﬁapter 11 cases, is attached hereto
as Exhibit "1" and is incorporated herein by this reference.

9. NFRS, Simo Holdings, and NFMX continue to manage and
operate their business as debtors in possession. No creditors’ committee has yet
been appointed in their chapter 11 cases.

BACKGROUND
A. Foundihq of Simo Holdings
10.  Brian Simo and I founded Simo Holdings in 1990. The entity

was originally incorporatéd as No Fear, Inc., and changed its name to Simo
Holdings, Inc., in March 2009. Through the 1990s, Simo Holdings' primary
activities were.the design, manufacture and sale of casual apparel an:d |
accessories under the “No Fear” brand to wholesale accounts in the United
States., primarily department stores. Simo Holdings also licensed “No Fear” for
the sale of products internationally. The popularity of the “No Fear” brand grew
explosively into the mid 1990s, with annual revenues reaching appmximately $140
million in 1995. |

B.  Shift in Distribution Strategy

SWERTH\ 703400.11 _ -3-
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11.  Sales began to decline after 1995, as customers for “No Fear”
and similar brands shifted from department stores to specialty retailers catering to
the youth market. Profitability also declined, as department stores equeezed
margins to make up for shrinking sales in this market segment. Because of these
developments, and because the “No Fear” brand appeared to be losing relevance
in the core sports-oriented youth market, Simo Holdings changed its business
model, terminating distribution of its products through department stores and other
“big box” retailers in favor of lower volume, but more _relevant and profitable, |
specialty retailers. As part of this shift in distribution strategy, Simo Holdings also
decided to experiment with its own retail stores. The first “No Fear” retail store
was opened in 1999, to sell both “No Fear” branded products and third party |

products. Nineteen more stores were added by the end of 2004.

C. | Funding of Retail Store Growth -- Spy Optic IPO and Sale of
Internatlonal Rights

12. By the end of 2004, it appeared to management of the
Company that its retail store strategy was sound, and that there existed the
opportunity to grow to several hundred stores. However, management understood
that such growth would require significant capital investment, as each new store
cpst approximately $250,000 to $400,000 to open, primarily for leasehold
improvements, fixtures and equipment, and inventory.

13.  In December 2004, Simo Holdings took pttblic its Spy Optic
s'ubsidiary and cashed out some of its Spy Optic shares to fund new store
openings. Simo Holdings had started Spy Optic in about 1999, to design,
manufacture and sell sunglasses and sport goggles. Spy Optic grew to
approximately $35 million in annual revenues by the time of its IPO. From 2004 to
2009, Simo Holdings and its affiliates retained a significant minority oWnership
position in Spy Optic and “No Fear” retail stores became the single Iargest

customer for Spy Optlc products

SWERTH\ 70340011 -4-
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14.  In October 2005, Simo Holdings sold, for $12.5 million, 50% of
its rights to “No Fear” outside the U.S. (excluding ’rights to use “No Fear” for
motocross products, which had been Iicensed to a third party). The rights were
sold to Sports Direct International pic, a major European sporting goods retailer

based in the United Kingdom. The sale was accomplished through the creation of

|a new British company, No Fear International Ltd., managed by a Sports Direct

subsidiary and owned 50%. by Simo Holdings and 50% by another Sports Direct
subsidiary. Simo Holdings used the sale proceeds primarily to fund growth of its
“No Fear” retail stores.

D. Formation of No Fear Retail Stores, Inc. -

15.  As of September 2006, Sirho Holdings was operating
approximately 30 “No Fear” stores. Simo Holdings set a target of 50 stores, which
Company management believed would provide the critical mass necessary to

shew that “No Fear” could grow to a national chain of several hundred stores.

|With a 50¥store “proof of concept,” management believed that Simo Holdings

would be in a position to attract significant financing, from 'private equity sources or
possibly through an IPO, to fund an additional 50 to 100 stores. In anticipation of

that future financing, Simo H»oldings created a new wholly-owned'subsidiary,

’NFRS (incorporated under the laws of California on July 25, 2006) and, in

September 2006, transferred the retail store business to NFRS, including all
related assets (except cash and inventory) and subject to ali related liabilities and -
commitments, in exchange for 40,000,000 shares of NFRS common stock. As
stated above, as of the Petition Date, NFRS is 97.75% held by Simo Holdings and
2.25% held by. Gatorz Inc. |

16. 'Fo‘llow.ing the transfer, Simo Holdings purchased both
proprietary and third party products for NFRS, creating a ,payable from NFRS {o'
Sim'o Holdings. Simo Holdings also provided support services including

warehousing, design, aecounting and'production to NFRS. As aresult, a portion

SWERTH\ 703400.11 _ ' © _5-




FAX 213.629.4520

LOS ANGELES, CALIFORNIA 90071-1406

TEL. 213.626.2311 «

SulmeyerKupetz, A Professional Corporation
333 SOUTH HOPE STREET, THIRTY-FIFTH FLOOR

N N N N N DN N N DN 2 Q a Q2 Q' @2 QO @ o
W N O O A WO N =2 O W 0N O A W N -2 O

© ® N O O A W N -

Case 11-02896-MM11  Filed 02/25/11 Doc 15 Pg. 6 of 47

of Simo Holdings' shared overhead was allocated to NFRS. Simo Holdings also
filed a consolidated tax return for all of its subsidiaries, creating a payable from
NFRS to Simo Holdings for NFRS's portion of taxes. | .,

17. In Septembef 2008, Simo Holdings transferred ownership of the
“No Fear” trademark to NFRS, together with associated Co‘pyrighted designs, and

assigned to NFRS certain license contract rights related to the “No Fear” mark.

E. Formation of No Fear MX, Inc.

| 18.  In about 2000, Simo Holdings granted to one of its employees,
Jeffrey Surwall, a license to use “No Fear” for the design, productiobn' and sale of |
protective eq‘uipment for the sport of motocross. Mr. Surwall built the bUsineés to
approximateiy $14 million in annual revenues. In July 2007, Simo Holdings
purchased the assets of the busin\ess from Mr. Surwall for $7 million. The
business was»acquired through a newly formed subsidiary, NFMX. The purchase
price was to be paid out at established increfnents over a 5-year period. Following-‘
the acquisition, Simo Holdings provided support services for NFMX and a portion

of Simo Holdings' shared oVerhead was allocated to NFMX.

F. Attempted Merger With_ Gatorz, Inc.

19.  Beginning in 2007 and continuing through 2010, Simo Holdings
and NFRS pursued a series of efforts and transactions_ in order to raise capital to
fund the growth of NFRS. These efforts and transactions included (i) in 2007 and
2008, a proposed reverse merger, combined with a public stock offering, with
Orange 21 Inc. (the parent company of Spy Optic), then listed on the NASDAQ, (ii)
in 2008, a private placement of preferred stock, and (iii) in 2009 and 2010, a
proposed reverse merger and public stock offering with Gétbrz Inc., a company
listed on the Toronto Stoc_k Exchange — Venture. T'hroughout this period, Simo

Holdings and NFRS also had discussions regarding possible investment with

|| SWERTH\703400.11 . S -6 -
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|dozens of private equity firms and other potential financing sources. None of

these efforts were successful. - o
20.  The spin-off of NFRS in 2006 and the subsequént attempts to
raise capital from 2007 through 2010 were expensive. Simo Holdings and NFRS
incurred significant accounting and audit fees in connection with the NFRS spin-
off, substantial legal fees in pursuit of the Orange 21 transaction, and a large
amount, approximately $1 million in total, for both accounting and Iegal fees in the
Gatorz transaction. |
| .
PRODUCTS AND BUSINESS OF NO FEAR RETAIL STORES, INC.
A. The Product

21. NFRS is a retailer of action sports and casual youth lifestyle

apparel and accessories targeting young aduits and teens. NFRS sells a broad
||range of apparel and accessories, including t-shirts, jackets, sweatshirts, jeans,

‘wvalkshorts, board shorts, eyewear, bags and watches complemented by a

selection of video and music, auto and motocross accessories, home décor,
bedding, toys and gifts. ’Products are sold primarily' under brands owned by NFRS
or Simo Holdings, principally “No Fear’ and “So Cal.” In addition to its own |
brands, NFRS sells apparel and accessories consistent with its lifestyle focus from
leading third party vendors including “FMF”, “SRH", “Spy Optlc”, “Metal Mulisha”,
“Oakley” and “Gatorz”. NFRS'’s primary customers historically are young males,
with the men’s category accounting for 56% of sales while women’s and youth
make up 27% and 3% of sales, respectively. The remaining 14% of salés consists
of optics in addition to other categories that are not age or gender specific‘,_ such
as decals. As of the Petition Date, NFRS operated 41 retail stores in seven
states, primarily in the south-western United State's}.

22. ‘N‘FRS’s products primarily target young adults and‘ teens

seeking an action'sports inspired lifestyle. Unlike a number of retailers and

'SWERTHA 703400.11 , _ LT
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apparel brands that have a history targeting the major board sports (surfing,
| skateboarding and snowboarding), the “No Fear” brand was founded in motocross
and freestyle motocross and has maintained an intiméte and continuous
involvement in these and other major rhotorsports.

23. Products are delivered to NFRS stores 6n a daily basis from its
wa_rehouée in Carlsbad, California. The point of sale system in its stores pro'vides:
daily inventory updafes, allowing NFRS to replenish stores based oh suggested
inventory levels. As an item driven busineSs, hew styles and colors ére
periodically introduced into NFRS stores throughout the year. ‘

24. NFRS utilizes a number of third party suppliers to design,
|| source and import-proprietary branded product. NFRS has creative control of the
product to maintain the consistency of the‘brand and image. Uhliké a majority of
its competitors, NFRS typically sources its proprietary branded product on a
cbnsignment basis, so that it does not take title to the prbducts until they are
shipped from the Carlsbad facility’ to individual NFRS stores. In some instances,
NFRS does not take title to these products until immediately prior to their sale to
the end consumer. In this way, NFRS'’s suppliers have historically assumed
inventovry risk for product, funding NFRS'’s inventory and limiting its markdown risk.

» 25. | believe that NFRS has severél qualities that are of substantial
value and that distinguish NFRS from its competitors.

. Establishéd Brand.  The “No Fear” brand has been in

continuous use for ovér 20 years and has become synonymous with an attitude 6f -
i_rreverent and spirited engagement. From the brand’s ince’ption, substantial
resources have been devoted to develop and nurture the brand consistent With
this attitude. From sponsorships of leading action sports athletes, including
Jeremy McGrath, Travis Pastrané and Rickey Carmichael, to the nationwide

distribution and marketing of the “No Fear” energy drink, these‘ efforts have

SWERTH\ 703400.11 -8--
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created a brand that is recognized nationally in the United States, maintains high
consumer awareness, and speaks to NFRS’s target customer.

. Retail Concept Based on Intellectual Property. Unlike most of

NFRS's retail competitors in the action sports market, which primarily sell third
party brands, NFRS owns or controls a majority of the brands that it sells. “So
Cal” and “No Fear” are the two leading brands-in NFRS's stores, represent'ing
approximately 43% of NFRS’s sales. National or regional licensing of the brands
can enhance the profitability of the retail stores. NFRS believes its ownership of
intellectual property can provide a distinct competitive advantage over retailers
that primarily sell third party brands.

. Differentiated Market Positioning and Product Offering. Unlike

numerous familiar action sports retailers and apparel brands that have a hi‘story in
surfing or skateboarding, the “No Fear” brand was founded in motorsports and has
stayed true to its roots while expanding into other action sports. While numerous
retailers address a board sports or beach lifestyle, NFRS believes it is the largest
retailer to address tHé market from a motorsports perspective. Further, NFRS
offers a distinct selection of producfs under both its propfietary brands and third
party labels. A large portion of NFRS'’s products are sbld only by NFRS,
differentiating NFRS from other retailers in a mall setting that carry products from'
major action sports brands. As a result of these factors, NFRS believes it offers a
desirable and distinctive retail experience in a typical mall setting. |

. Experienced, Entrepreneurial Management Team. NFRS is led

by a management team with significant experience in the action sports and
retailing industries. Before Creating the “No Fear” brand, | was instrumental in the
founding of the brands “Life’s a Beach” and “Bad Boy Club”. | am complemented
by a‘ talented group of management and professionals that embody the “No Fear”
brand and spirit. | |

B. Intellectual Property

SWERTH\ 703400.11 ‘ -9-
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26.  The intellectual property associated with the “No Fear” néme,
including the “No Fear” trademark and various other rights were transferred from
Simo Holdings to NFRS on August. 31, 2008. The trademarks, which had no
carrying value for financial statements, have certain associated deferred tax
behefit-s in the amount of approximately $214,000 which were recorded to
additional paid-in capital as a non-cash contribution of intangibles by Simo
HoId'ingS. As a result of the assignment of the “No Fear” trademark, NFRS
receives royalty income from a license to PepéiCo, Inc. fora No Fear—bf_anded
energy drink. In addition, the eCommérce activities of www.nofear.com were
consolidated with NFRS. |

| 27.  NFRS and Simo Holdings hold more than 45 U.S. trademark
registrations, including “No Fear,” “So Cal,” “Fearless” and other marks, the
majority of which cover clothing and retail store operations. The remaining
regi»strations include but are not limited to the following products: sunglasses' and
eyeglasses; autos, motorcycles and related parts; jewelry; decals, stickers and
other printe‘d‘matter; helmets and protective _equipment; and non-alcoholic
beverages and nutrition bars. As intéllectual property is a critical component of
NFRS’s success, NFRS carefully maintains and vigor_ously‘ defends its intellectual
property rights.

28. NFRS Iicenseé, ona rbyalty-free basis, the “No Fear”
trademark to NFMX for the development and sale of protective motocross
equipment worldwide. NFRS believes this license agreement adds to the
authenticity of the “No Fear” brand while limiting prbduct liability exposure
'associated with the sale of Vprotective equipment. NFRS also licenses the “No
Fear” mark to NFMX and to third parties for the wholesale sale of apparel and
accessories in sélect channels. |

C. Competition

SWERTH\ 703400.11 -10-
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29. NFRS competes broadly in the apparel retail market and in
particular in the sale of action sports apparel and accessories. NFRS competes
with other retailers for vendors, customers, store locations, store associates and
management personnel. Competing action sports and apparel wholesalers and
retailers include Fox Racing, Inc., Pacific Sunwear of California, Inc., Quiksilver,
Inc., Volcom, In_c. and Zumiez, Inc. In addition, NFRS competes with independent
specialty action sports shops, department stores, and direct marketers that sell
similar Iines of merchandise and target customers through‘catalogues and
eCommerce Many of NFRS's competltors are Iarger and have substanhally
greater fmancual marketlng and other resources than NFRS does

D. Real Estate Leases
30. Asofthe Petition Date, NFRS operated 41 retail stores in

seven states primarlly in the south western United States. Approximately 60% of
{NFRS’s stores are Iocated in California. NFRS'’s retail stores are located in major
shopping malls; with stores ranging in size from 1,000 to 2,400 square feet, and
average approximately 1,750 square feet. The table below outlines the growth of
N‘FRS’s concept by stores over the last six fiscal years through September 30, |

2010. Since September 30, 2010, NFRS has closed approximately one dozen

stores.
Through
Fiscal Years Ended August 31, September

_20115_ 2006 - _2007 _2008. _2009 _2010 30, 2010
Stores open, . 19 22 34 39 48 54 55
beginning of - -
period -
Net new 3 12 5 9 6 1 (2)
stores ' .
Stores open, 22 34 39 48 = 54 55 53
end of . ' : :
period
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31, AII of NFRS's store locations are leased. Leases typieally
range in term from 1 to 10 years. NFRS periodically executes temporary leases
(with terms of less than 12 months) for locations where it is seeking permanent
space. | | |

E. Revenue _ , |

32. NFRS'’s stores generated same’ store sales growth of 0.3%,
17.7%, 16.5% and 10.0% for the fiscal years ended AUgust 31, 2008, 2007, 2006
and 2005, respectively. NFRS operates on a fiscal year ending August 31. NFRS
does not operate on a traditional 4-5-4 quarterly retail calendar similar to a |
maijority of its competitors or other apparel retailere. | NFRS reports “comparable
store net sales” based on net sales in a calendar monthly period, and stores are
included in NFRS’s comparable store sales if they are open for the entire month
and the same month the previous year. Stores purchased from licensees are
accounted for in comparable store sales as if they o'pened on the date of the _
achisitions.' Some of NFRS’s cdmpetitors and other apparel retailers calculate
comparable or same store sales differently. As a result, data herein regarding
NFRS’s comparable store sales rhay not be comparable to similar data made
available by its competitors or other retailers. | | |

33. As‘a result of the challenging economic environment that has
prevailed since early 2008, NFRS’s same store sales were down 19.4% in fi,seal
2009 and were down 10.2% in the first nine months of fiscal 2010. With NFRS's
geographic con‘cenfration in California, Arizona and Nevada, NFRS believes its
performance was consistent with its peers in the regiohs where NFRS operates.
In fi'scai 2009, NFRS'’s stores open for the entire year generated average revenue
of appreximately $777,000. Substantially all of NFRS’s consolidated revenues are
derived from sales of apparel and related accessories to cohsumers_. NFRS
believes the productivity of its retail stores, as measured by sales per square foot,

is equal to or better than a majority of its peers.
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34. Forits 2008, 2009 and 2010 fiscal years, NFRS»generated total
revenues of approximately $40.2_fni||ion, $39.3 million, and $37.6 million, |
‘respe_ctively.. Earhihgs before interest, taxes, depreciation and amortization in
2008 and 2009 were $1.9 million and $2.5 million, respectively. In its 2010 fiscal
year NFRS incurred a loss of $412,000 before interest, taxes, depreciation and
amortization. ' |

35. NFMX generated total revenues of approximately $5.1 million,
$2.7 million, and $2.4 million for its fiscal years 2008, 2009 and 2010, respectively.
NFMX incurred a loss before interést, taxes, depreciation and amortization in each
of those yea_ré, of $309,000, $1,295,000, and $915,000 respectively.

36. Simo Holdings generated total revenues of approximately $32.6
million, $26,4 million, and $22.2 million for its fiscal years ended 2008, 2009 and
2010, resp»ectively. - Simo Holdings incurred profit (loSs) before interest, taxes,
depreciation and amortization in each of those years, of ($1,510,000), $1,126,000,
and $507,000. | | | |

37. The retail apparel industry is cyclical and, consequently,
NFRS’s net sales are affected by general economic conditions. Purchases of
apparel and accessori‘es are sensitive to a number of factors that influence the

levels of consumer spending, including economic conditions and the level of

|| disposable consumer income, consumer debt, interest rates and consumer

confidence. Since May 2008, NFRS has experiehced declining comparable store
sales as a result of the challengihg economic environment in the United States as
éonsumers have reduced discretionary spending, and épparel purchases in
particular. | o |

38. Anaverage NFRS retail store, including inventory, historically
cost approximately $250,000 to $‘400,000 to construct, assuming no tenant
improvement aIIoWances. Approximately $200,000 to $250,000 of the cost

consists of fixed assets, including fixtures and NFRS'’s point of sale system. The ;

SWERTH\ 703400.11 _ =13 -




© 0 N O A~ W N =

FAX 213.629.4520
P L . S O Uy
O G A~ W N =2 O

-
~

LOS ANGELES, CALIFORNIA 90071-1406

333 SOUTH HOPE STREET, THIRTY-FIFTH FLOOR
TEL. 213.626.2311 »

SulmeyerKupetz, A Professional Corporation

N N N N N N NDNMD o a
® N o O A W N 2 O ©. ®

Case 11-02896-MM11 Filed 02/25/11 Doc 15 Pg. 14 of 47

remainder of the expensé is the cost of inventory required to stock the stores.
NFRS seeks to achieve payback on its investment in new stores in less than three
years. | _ | |
39. Asisthe case With many retailers of apparel and related

merchandise, NFRS’s business is subject to seasonal influences. As a result, |
NFRS has historically experienced and expects to continue to experience |
seasonal and quarterly fluctuations in its net sales and operating results. NFRS's
net sales and operating results are typically lower in the first and third quarters of |
its fiscal year, while the winter holiday and back-to-schoollperiods historically have
accounted for the largest percentage of NFRS’s annual net sales. Variable costs
such as store labor expense. can be adjusted to match seasonal fluctuations in
revenue but costs such as occupancy are fixed. As a result, NFRS has historically
generated a disproportidnate level of earnings in its fiscal second and fourth
quarters. Quarterly results of operations may also fluctuate significantly as a
|| result of a variety of factors, including the timing of store openings and the relative
|| proportion of NFRS’s new stores to mature stores, fashion trends and changes in
consumer preferences, calendar shifts of holiday or seasonal periods, changes in
merchandise mix, timing of promotional events, general economic conditions,
competition and weather conditions. |

: 40. Selling expenses consist primarily of store payroll and store
level advertising and ~m'arketi»ng. General and adminiStrativé» expenses cohs’ist
primarily of reht, personnel wages and benefits, administrative staff and
infrastructure expenses, depreciation and travel and entertainment.

F. Factors Precipitating the Chapter 11 Filing

41. As a consumer business selling discrefionary items, thé
Company has been negatlvely impacted by the recessnon that hit the United
States startmg in late 2007 The Company has been dlsproportlonately |mpacted

by the downturn in consumer spending given (i) the discretionary nature of its
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products, (ii) its target customer and (iii) its geographic concentration. The

Company's businesses primarily consist of the wholesale and retail sale of casual

apparel and accessories as well as protective motocross equipment. All of these
items are discretionary purchases for consumers and have been
disproportionately impacted by the downturn in consumer spending. In addition,

the Company targets “blue collar” customers, who have been severely hurt by the

| housing and labor crises, further driving down théir discretionary spending power.

‘F'urther, the Company's retail stores are concentrated in California, Arizona and

Nevada, three of the hardest hit areas in the United States. In fact, the Company's
stores in these states tend.to be concentrated in the most negatively affected
markets in the states — the Central Valley and Inland Empire in California (where
the méjority of the Company's stores are located), Phoenix in Arizona, and Las
Vegas in Nevada.

42. As a result of these factors, the Company has experienced
declining comparable store sales and decllnlng overall sales for the last three
years. Sales declined approximately 20% in NFRS's fourth fiscal quarter
compared to the fourfh quarter of 2009 and same store sales were down
approximately 12.0% in fiscal 2010. NFRS is bound by a number of long term
leases with Iandldrds who have generally been unwilling to renegotiate its leases
to reflect the current state of NFRS's business.

43. The Company is also burdened by a significant amount of
expenses as a result of a failed attempt in 2009 and 2010 to raise capital through
a proposed reverse merger with Gatorz Inc. The Company incurred approximately
$1 ,OO0,000 in professional fees including legal and accounting fees in order to
execute a public financing which ultima'tely‘failed. Finally, the Company has been

unable to secure third party inventory for NFRS's retail stores due to its lack of

financing. Lack of third party inventory, which serves as the primary traffic driver

in NFRS's stores, has created a negative downward spiral — the lack of inventory |

SWERTH\ 703400.11 -15 -




LOS ANGELES, CALIFORNIA 90071-1406
TEL. 213.626.2311

SulmeyerKupetz, A Professional Corporation
333 SOUTH HOPE STREET, THIRTY-FIFTH FLOOR

+ FAX 213.629.4520

X N O O b~ W N =2 O © 0O N O O h~h W N =2 O

W 00 N O O b WON -

Case 11-02896-MM11 Filed 02/25/11 Doc 15 Pg. 16 of 47

has impaired store sales, which has further impacted cash flow, which, in turn, has
further impaired the Company's ébili'ty to secure third party inventory.

44. Having been unable to renegotiate leases with landlords, NFRS
has already closed a number of unprofitable stores in an attempt to mitigate its
losses. The Company anticipates continuing to attempt to secure third party
financing, while pursuing a réorganization that likely would result in a smaller store
base, a reduction in corporate overhead, and a focus on licensing of the
Company's established brands in order to create a smaller, profitable entity going

forward.

G. Employees |

45.  As of the Petition Date, th’e Company employed approximately
377 individuals. Of these employees, approximately 374 employees work in the
retail store operations, a majority of which are part-time and‘ approximately 60 are
salaried individuals. NFMX émploys 3 individuals.” The majority of NFRS's senior
executives, as well as certain employees in accounting, legal, information
technology, administrative support and human resources, are currently directly
employed by either NFRS .or NFMX but perform services for both those entities as

well as Simo Holdings. Portions of the salaries of these executives and

employees are paid for by NFRS in accordance with the Management Services

Agreement between the two entities, based on a historical review of time
dedicated to each entity. No employees of NFRS or NFMX are covered by a
collective bargaining agreement.

FACTS IN SUPPORT OF FIRST DAY MOTIONS

H.  Emergency Motion for Joint Administration of Chapter 11 Cases.
46. As stated above, NFRS, Simo Holdings, and NFMX are related

entities that are operated and function together as a business enterprise. Each
are California corporations with their corporate headquarters, administrative

offices and warehouse located togethef in Carlsbad, California. The members of

SWERTH\ 703400.11 : -16 -




LOS ANGELES, CALIFORNIA 90071-1406

SulmeyerKupetz, A Professional Corporation
333 SOUTH HOPE STREET, THIRTY-FIFTH FLOOR
TEL. 213.626.2311

+ FAX 213.629.4520

W 0 N O O A OO DN -

N N N DN N DNMND DM DN =& @ @ o\ o md = o o -
o0 ~J D [¢)] £~ w N - O © (o] ~ (7] [$,] - W N -t o

Case 11-02896-MM11 Filed 02/25/11 Doc 15 Pg. 17 of 47

the Board of Directors for each of the entities are the same as are the senior
officers of NFRS, Simo Holdlngs and NFMX.

~47. ltis anticipated that we W|ll move forward with the development
and presentation of a joint chapter 11 plan for each of the debtors and many of the
issues that will arise in the chapter 11 cases of NFRS,‘ Simo Holdings, and NFMX
will be interrelated and/or the same. | | |

_ 48. As stated above, NFMX is a wholly-owned subsidiary of Simo

Holdings and Simo Holdings owns 97.75% of the stock of NFRS.

L Emergency Motions of NFRS and NFMX for Order Authorizing
Payment and/or Honoring of Prepetition Employee
Compensation

- Benefits, Reimbursements, Wlthholqu Taxes, Accrued

Vacatlon and Related Emplovee Claims (the “Emplovee
Clalms Motlons”)

49. As of the Petition Date, as stated above, the Company has
apploximalely 377 employees. A true and correct list of the NFRS'’s and NFMX's
current employees, including name, position, ‘and salary, is attached to the
Employee Claims Motion of NFRS and NFMX, respectively, as Exhibit 1. NFRS
and NFMX also provideé its employees with health, disability, life insurance, and |
paid time off. |

50. Each of the employees for whom NFRS and NFMX requests
the relief in the Employee Claims Motions is currently employed with the
Company. The Company will not pay pre-petition wages or claims to employees
who are no longer employed by the Company, or to those employees who have
provided notice to the Company that they will be leaving.

51. | believe that» paymg_ and/or hononng employee claims and
benefits will allow the Company to retain necessary employees, maxlmize the
value of the Company’s business and assets, and Ieave the Co‘mpany ina position

where it can move forward with its business operations on a viable basis. Subject
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to Court approval of the use of cash collateral, the Company has access to
adequate funds to continue its ongoing operations. |

52. The amounts of the Company’s employees’ sal_aries for each
pay period are set forth in the chart attached to NFRS and‘NFMX's Employee
Claims Motions as Exhibit 1. The Company is not seeking to pay out the vacation
pay to the employees, but only honor accrued vacation days in the ofdinary course
of its business. | submit that it is appropriate to honor such claims, prbvided,
howevér, that the vacation pay is not actually paid out. Moreover, the Company
will not pay any employee any amount for prepetition Claims in excess of the
$11,725 priority limit. | ‘

53. The Employee CIaimsMotions relates to payroll due to be paid
on February 25, 2011 (approximately $437,078), which covers the work period
from February 7, 2011 to February 19, 2011. As of the Petition Date, all but
approximately $147,417.51 of this has cleared thezbank.’ Subject to Court
authorizat.ion to use cash collateral (NFRS and NFMX have filed motions for
authorization to use cash collateral contemporaheously with the filing of the

Employee Claims Motions), the Company has sufficient funids to make the

|| remaining payment of $147,417.51. Moreover, the Company's projections (sée

Exhibit "2" attache'd hereto, which is also discussed further below) reflect that the
Company has the ability to continue to operate its business without rendering the
estates administratively insolvent. | |

54. | In large part, the Company's ongoing operations, the
opportunity for the Company to maximize the value of the estate, and the
Company’s ability to meet its obligations is dependent upon a étable and
productive work force. Ih order to maintain employee stability, morale, and loyalty
and to sustain the work effort and ethic being demonstréted‘ by its employees, |
believe that it is imperative that payment to all employees and honoring of all

employee benefits remains current. Further, many of the Company's employees
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simply cannot afford to miss a pay perlod or be deprived of benefits they receive in
the ordlnary course of their employment
55. The stability of the Company's employee pooI is tenuous. The

labor pool is moblle. At the same time, it could be difficult for the Company to find

| q_ualiﬁed replacement employees with the unfavorable publicity of disrupted pay or

benefits. Even if replacements could be hired, it could.take significant time before_' ,
they could be fully trained and qualified for the jobs,' resulting in further disruption
and harm to the Company's business operations and the pending reorganization
process. Any interruption in the Company’s business or downturn in productivity
could detrimentally impact the value of the estate and »harm the interests of -
creditors of the Company. |

56. If prepetition compensation, retmburSement amounts and
customary benefits are not received and honored in the ordinary course, some of
the employees will suffer extreme personal hardship and in many cases may be
unable to pay basic living eXpenses. Such a result wouI'd obviously devastate
vemployee morale. At thi'stime, any serious deterioration in employee morale
would s_ubstantially and adve»rsely_impact the Company’s ability to move forward in
a manner that maximizes the value of the estate. | submit that the total amount to
be paid to or for the benefit of the Company's employees if the requested relief is -
granted is significantly outweighed by the importance and necessity of the
employees and the magnitude of loss of business value the Company woulol suffer
if those amounts are not paid. |

57. The Company s employees receive compensation for services

rendered in amounts that are competltlve within the Company's industry. The

‘Company's employees are compensated in arrears every 2 weeks. As discussed -

above this Motion seeks authority to pay compensatlon earned during the pay
period ending February 20, 2011 where payment comes due postpetition for

prepetition work. The Company’s total employee base pay (salary) per pay period
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shall amount to approximately $348,000 for NFRS and $7,000 for NFMX. The
Company uses ADP as a third-party payroll processor. |

58. The Company offers its employees various benefits consistent
with industry standards, including medical ‘and dental coverage and paid
vacations. As with the payment of wages, it is important that benefits continue to
be provided on an uhinterrupted basis. By the Employee Claims Motions, the
Company requests that it be authorized to continue the_employee benefit plans
identified below. | |

- 59. The Company has established and maintaihed its own benefit
plans for its employees. The'general be_hefit plans that were available to
Company's employees include: |

| Medical and Vision coverage;

Dental Insurance;

Short term disability coverage;

Life insurance; and

Paid Vacation and company holidays. _

60. The Company customarily reimburses employees who incur
busmess expenses in the ordmary course of the Company s business. The
‘Company S employees submit reimbursement requests following the date on
which the expenses are incurred. Itis estimated th'at some of the Company's |
employees will not have timely subrhitted receipts and/or otherldocumentation for
a minimal amount of reimbursement of business expenses as of the Petition Date..
Further, some checks that were issued prior to the Petition D_ete will likely not have
been cashed before the bankruptcy was filed. The Company estimates that the
total of both the unpaid expenses and outstanding checks for expenses already
pai'd will total less than $25,000. | request that the Court éuthoriZe the Company

to pay any outstanding expense reimbursements as of the Petition Date, and

SWERTH\ 703400.11 . - 20 -




+ FAX 213.629.4520

LOS ANGELES, CALIFORNIA. 90071-1406

TEL. 213.626.2311

SulmeyerKupetz, A Professional Corporation
333 SOUTH HOPE STREET, THIRTY-FIFTH FLOOR

© 00 N O O A~ WN

N N N N DN DM N DNMNDND @Q@OFr° @D O o o oed s\ oy m oo
W N O O A~ W N =2 O O 00N OO A WN =2 O

Case 11-02896-MM11 Filed 02/25/11 Doc 15 Pg. 21 of 47

direct the Company s bank (City National Bank) to honor any outstandlng checks

|issued to employees for relmbursement of expenses.

J. Emergency Motion of NFRS for Order (1) Deeming Utility
Companies Adequately Assured of Future Performance,
2) Establishing Procedures for Requests for Additional

Y
Discontinuing Alternafing or Refusing Service (the

ilities Motion™)

61. In connection with the operation of its businese, NFRS obtains
electricity, natural gas, water/sewage, trash removal/waste, telephone and other
similar services from a number of different utility suppliers (the “Utility Providers”).’
The Utility Providers are identified to the best of NFRS's ability in the chart
attached to the Utilities Motion as Exhibit 2.> This Exhibit 2 details the locations
where NFRS operates its business, NFRS's Utility Providers, the name and
address of the providers, the type of service provided, the amounts of NFRS's
average one month and two week charges for each ljtility during the 10 months
prior to the commencement of the Companies' chapter 11 case . The Ultility
Providers supply NFRS with services essential to the continuation of NFRS's
business. Any interruption in the utility services provided to NFRS would seriously
disrupt NFRS's operations and could jeopardize NFRS's opporfu_nity to maximize
the value of the estate. As set forth in the Utilities Motion, NFRS shall furnish
adequate assurance of payment to its Utility Providers. NFRS's business involves

the locations listed ih Exhibit 3 to the Utilitiee Motion.’

' NFRS leases all of the locations where it conducts its business. Pursuant to certain of
NFRS's leases, certain utility services may be provided to NFRS under its leases. In
such situations, NFRS may not have any contractual relationship with the utility provider
and the utility provider may not have any claim against NFRS.

2 NFRS's decision to list the parties included in Exhibit 2 shall not be deemed an
acknowledgement that such a party is a utility within the purview of § 366 of the
Bankruptcy Code. NFRS reserves the right to subsequently argue whether any given
entity is properly deemed a utility provider for purposes of the Utilities Motion and § 366.
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K. Emergency Motion of NFRS for Order Directing Credit
Card grocessor and Honor Agreements with fﬁe Debtor

ending Assumption or Rejection (the “Credit Car otion”)

62. Inthe ordinary course of its business, NFRS accepts credit card
payments from its customers. for the clothing and accessories sold by NFRS.
Approximately half of the payments received by NFRS are the result of credit card
transactions. During the past year NFRS received, on average, an aggregate |
amount of approximately $1.,552,044 in credit card transactions for each monthly
period (on an annualized basis, approximately 56% of total sales).

63. To facilitate the credit card transactions, NFRS has a contract
(the “Processing Agreement”) with Paymentech, L.P., a Delaware limited
partnership d/b/a Chase Paymentech (hereafter, "Chase"). Pursuant to the
Processing Agreement, Chase aggregates all of NFRS's credit card transactions
for Visa, MasterCard, American Express, and Discover credit cards. Under the
Processing Agreement, NFRS's Visa and Mastercard credit card transactions, -
including both charges and credits, are pr_oc‘essed for payment, and authorization
and settlement services afe provided with respect to NFRS's American Express
and Discdver credit card transactions. A true and correct copy of the Processing
Agreement is attached to the Credit Card Mdtion as Exhibit 1. ,

64. Granting NFRS the relief requested in the Credit Card Motion is
crucial to NFRS's ability to continue to operate its business during this chapter 11
case With_out interruption. Any interruption in NFRS's ability to handle credit card
transactions would héve a devastating impact on the customer supbort and
|| loyalty, the value of the estate, and the interests of creditors in this case. -
Accordingly, it is imperative so that this case is not irreparably undermined at its
inception and that the Processing Agreemen't and the Credit Card Retailer

Agreement continue to be honored and performed.
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L. Emergency Motions of NFRS, Simo Holdings, and NFMX for
Order Authorizing Debtor to Maintain Bank Accounts and Cash
Management System and Continue Use of Its Existing
Business Forms (the “Cash NManagement Motions™)

65. As of the Petition Date, the Company maintains several bénk '
aCcounts (the “Company’s Accounts”) for use in‘its business operations. A
schedule of the Company's bank accounts with Signature Bank, City National
Bank, California Bank And Trust, and Ford Advantage, which also sets forth the
Company's bank accouht structure and cash ménagement system, is attached to
each of the Cash Management Motions as Exhibit 1 and is incorporatéd herein by
this reference. | o |

66. If the Company is required to immediately close its existing
accounts, open all new bank accounts and substantially alter its existing cash
management system, there likely would be a significant disruption in the
Company’s ability fo collect and disburse funds in the ’ordinary course of its
operatibns. Such a disruption would negatively impact the Company’s ability to
make a smooth transition into chapter 11. Accordingly, | respectfully request that
the Court enter an order authorizing (but not directing) the Company's continued
use of the Company’s Accoiunts, rather than opening new debtor in po‘sse'ssion | |
accounts, provided however, that the Cdmpany will p'ro.mptly open a new payables
account and will promptly close its prepetitibn payables account.® |

67. Additionally, | request that, as a way of minimizing expense to

| the Companies' bankruptcy e_States, the Company be authorized to continue to

use its correspondence and business forms including, but not limited to, invoices,

purchase orders, checks, letterhead, envelopes and other business forms

* | propose to maintain the Company’s Accounts on an interim basis for the next forty-
five (45) days. If the United States trustee does not have an objection, | request that the
Company be authorized to maintain and utilize the Company’s Accounts postpetition on a
permanent basis. o
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(collectively, the “Business Forms”), substantially in the form existing immediately
before the commencement of the Company's chapter 11 cases, without reference
to the Companies' status as a debtor in possession. | propose that, in the event
that the Company needs to purchase/print new Business Forms during the
pendency cf this chapter 11 case, such forms will include a Iegendvreferring to the
Companies' status as a debtor in possession.

68. If the Company is not permitted to maintain and utilize its cash
management and banking system (with certain modifications described below),
and is not permitted to continue to use its existing business forms, the Company,
the estate, and creditors will be prejudiced by: (a) the resulting disruption in the
ordinary financial affairs and business operaticns of the Company; (b) potential
delay in th»e administration of the estate; and (c) the unnecessary cost to the
estate to set up new accounts and new systems and purchase/print new business
forms. In order to prevent the inadvertent cashing of outstanding prepetition
checks by the Companies' bank, the Company will provide the institutions where
the Conﬁpanies' Accounts are maintained with notice of the commencement of the
chapter 11 case and direction that outstanding prepetition checks are not to be
honored, unless and until a court order (if any) is entered authorizing payment of
such obligations. If such an order. o'r orders of the Court are entered, the |
Cvompa‘nies' banks will be directed to hohcr checks for prepetition obligations only
to the-extent the Company has authorized payment of such obligations. |

69. -~ A schedule of the Companies' bank accounts and a chart
setting fo-rth the structure of the accounts and the Companies' cash management
system is attached as Exhibit 1 to the Cash Management Motlons NFRS's maln
operatlng account is with City National Bank (Account No. 112834419) NFRS
|has three additional zero-balance accounts with City National Bank (Account nos.
123303601, 12303644, and 12303636) which receive non-cre‘dit cardpayments :

and transfer their balances to NFRS's main operating account. These accounts
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transfer in and disburse the same amount of funding when needed to maintain its
zero balance. Additionally, NFRS has an account with Signature Bank (Account
No. 1501216522) which receives payments made pursuant to credit card. These
amounts are also deposited |nto NFRS's main operating account.
~70. NRFS's main funding account also has one zero balance

account attached |t to it for payroll funding purposes (Account No. 11257419).
This account transfers in and disburses the same amount of funding when needed
to maintain its zero balance. | ,

, 71. Cash and checks from sales are deposited daily by each store.
The deposit is transported to the bank by Brinks, an armored car service, to
designated cash vauits for City National Bank. City National Bank operates two

types of cash vaults; bank owned (mainly southern CaI‘ifornia) and contracted

| vaults (Wells Fargo). Upon verification of the deposit by the cash vaults, the funds

are deposit into one of three zero balance accounts (ZBA). See Exhibit 1to
NRFS's Cash Management Motion to identify which account is used by each
store. At the end of the day, the funds are transfer from each ZBA account into
the main operating account at City National Bank.

72. Atthe end of each day, credits cards are batched by store and
processed by NFRS's credit card processor, Paymentech. It normally takes 2 to 3
days to receive the funds from the processor. Each store has a unique merchant
ID for Mastercard, Visa, Discover and American Express. These funds are
deposited into the Signature Bank account (Account No. 1501216522). This
account is a controlled account and is swept nightly by Credit Cash NJ, LLC,
NFRS's lender ("Credit Cash"), into its bank account. Credit Cash then reduces .
the settlement by a daily agreed upon amount and transfers the funds by wire or
ACH directly into NFRS's main operating account with City National Bank.

73. - NFRS processes all payroll related items though aZBA account

with Clty Natlonal Bank. Atthe end of each day as checks are processed by the
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bank and direct deposit and taxes are processed by our payroll provider (ADP),
the payroll account is debited and then the funds are swept from the main
operating account with City Natio'nalr Bank. _ o
M. Motion of NFRS, NFMX, and Simo Holdings for Order Limitin
Extent of Notice Required for Iammlsiraiiilve Matters and
Authorizin S
Service by Email (the “Limiting Notice Motions”)

74. NFRS has in excess of 300 creditors and other pariies which

will be inclLuded in its Master Meiling List. Simo Holdings has in excess of 250 |
creditors and other parties which will be included in its Master Mailing List. NFMX
has in excess of 50 creditors and other parties which will be included in its Master
Mailing List. F urther', | contemplate that the Company may be req.uired to bring
nurrierous‘ admin,istrativematters,before the Court in these cases. Limiting the
extent cf notice required for such matters wili greatly reduce the substantial
burden and expense that would be imposed upon the estates if the Company is
reqUired to provide notice of all adminiétrative maiters in this case to all of its
creditors and various other parties. At the same time, a creditor, shareholder, or
other party in interest desiring to receive notice of administrative matters can
ensure that notice will be received by filing and serving a request for special
notice. Moreover, in order to save tihe estate sUbstaritiaI expense in postage and
copying costs, and to make receipf of documents more convenient and expedient
for various interested parties, | also request that the Court authorize the Company
to serve notices, pleadings, and other documents filed in this case by email on
those par‘cie_s'who consent in advance to receiving seri/ice of such documents by |
email. | B

75. Company seeks to reduce the burden and_expense of |croviding
notice of all adminisvtrative' matters in this case. Service of notices, pleadings, and
other documents filed with the Court by email on parties who consent, in edvance,

to receiving service of documents by email will dramatically reduce postage and
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copying expenses in this case and will expedite service in a manner that ma‘ny
parties will likely find preferable to the other more costly alternatives. Further, the
Court's approval of the Limiting Notice Motions will eliminate the necessity and
expense of the Company by requesting Iimitéd notice separately in each
administrative matter as it arises.

N.  Emergency Motion of NFRS for Order Authorizing

Debtor to Honor and Comply with Customer.
Programs and Obligations (the “Customer Motion”)

76. The success of NFRS's operations and the maximizing of the
value of property of NFRS's es{at_e are dependent upon the patronage,
confidence, and onalty:of NI‘-’RS'svcustOmers. I believe‘ that the best means for
maximizing the value of NRFS's estate will be through the preservation of its_ retail
store operations. The support and confidence of NFRS's customers will be
severely harmed if NFRS is not able to honor and comply with certain existing

customer obligations. Honoring and complying with certain of NFRS's existing

|| customer obligations is essential in order for NFRS to (i) meet competitive

pressures in its retail business operations, (ii) preserve the going concern value of
its business, (iii) ensure customer satisfaction and generate gooduwill, (iv)'
maximize t‘he value of the estate, and (v) maintain e}xisting customers and attract
new customers. Accordingly, it is imperative that the Court approve this Motion

and authorize NFRS to honor and comply with its customer obligations and

customer programs in the ordinary course of business in order to avoid damage to

NFRS's business operations and customer confidence that would result in

|| postpetition damages prejudicing creditors and harming the value of property of

NRFS's estate.

| 77. NFRS hag,the following customer programs in place and/or
outstanding obligations to customers:
Gift Cards
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Gift cards are processed at point of sale and are accounted through
credit card terminals. As of the Petition Date, NFRS has outstanding gift cards
worth approximately $286,000.

Customer Refunds

NFRS's policy is to allow refunds upon f'eturns with 30 days of receipt

of product.

Customer Credits

| NRFS's policy is that credits are issued immediately to customers by
way of original tender in the case of credit ca_rad purchases. As of the Petition
Date, NFRS had outstanding store credits worth approximately $103,000.
| 78. There may be no constituency of NFRS that is more important -
to the success of NRFS's chapter 11 case than NRFS's customers. The
continued patronage, confidence, and loyalty of its customers is essential to the
ongoing vitality of NRFS's business and NFRS's ability to maximize the value of
the estate. Pursuant to the Customer Motion, NFRS seeks authorization on an
emergency basis to hon.or and comply with certain customer obligations becausé
any delay or interruption in honoring certain customer obligations, providing
refunds, or in having the flexibility to resolve customer claims in the ordinary
course of business will seriously harm NRFS's customer relations at a time when

customer confidence, loyalty, and patronage is critical.

O. Motion of NFRS, Simo Holdings, and NFMX for Extension of Time
' o File Bankruptcy Schedules, Statement o airs and Lists (the
chedules Extension Motions

79. Inthe Schedules Extension Motions filed by the Company, the

Company requests an extension of time of thirty (30) days to file its bankruptcy
schedules, statement of affairs, and lists. |

80. The reasons for this request, among other things, indude the

following:
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' a. Upon commencement of th-is case, in order to cohtinue
its operétions and avoid irreparable harm to the estate, the Company was |
r"eqLIJivred, among other things, to file various “first day” motions, including (among
others) motions (i) to obtain authorization to pay and honor priority prepetition
wage and benefit claims owed to its employees, (ii) to provide adequate
assurance in accordance with Bankruptcy Code section 366 to utility providers,
(iii) to obtain authorization to honor and comply with certain customer obligations,
(iv) to obtain authorization to use cash coIvIateraI in the ordinary course of business
and grant replacement liens, and (v) in general to avoid disruption to the
Companys business operations and potential harm to the estate. These matters B
required the |mmed|ate attention of the Company and its accounting personnel.

b. The size and complexity of the Companies' cases are
sufficient reasons to wavrrant additional time for the Company to file the required

schedules, statements and lists. NFRS currently operates 41 retail locations in 7

| states. The Company has in excess of 300 creditors and other parties in interest

ihcluded in its master’mailing list and approximately 377 employees.

" C. The Cdmpanies' accounting personnel are wo}rking
d:iIigentIy to. compile and analyze the information necessary to prepare the |
Companies' schedules, statements and lists. However, voluminous
documentation and records must be reviewed. Additio'nal time is required to allow
for proper preparatlon of the Companies' schedules statements and lists.

d. In this case, merely compiling and preparlng the
information required by the Office of the United States trustee under its initial
requirements will require many hours attention of the Companies' accounting

personnel. ’ = - | o -
P.  Motion of NFRS For Order Approving Debtor's Rejection Of
| nexpired Leases onresidential Real Prope e Lease
otion™) | | |
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81. NFRS's operations have not been profitable during the last
year. NFRS believes that the best means of maximizing the value of the estate

will be through the closure of NFRS’s less desirable stores. Prior to the Petition -

Date, NFRS closed 12 of its retail stores covered by the Leases identified in

Exhibit "1" to the Lease Motion. In order to achieve the goal of maximizing the

value of the estate, it is imperative'that'there not be delay with respect to rejection
of the Leases relating to such stores. The stores have already closed, and are no
longer generating any revenue for the estate. |

82. Rejection of the L‘eases‘ will avoid the continujng imposition of -
administrative claims for rent or adequate protection égainst the estate for
pro"perties where the reasonable buSiness decision is that marketihg NFRS's

leasehold interest is not cost effective and would not benefit the estate. The

| Leases either relate to Properties which are nb_ longer profitable'for NFRS, dr have

terms that are burdensome to NFRS. Under the circumstances, as evaluated by
NFRS, the Leases have no residual value for NFRS or the estaté. Accord.ingly,
approval of rejection of the Leases is in the best interesf of NFRS, creditors, all
other interested parties, and the estate.

'83. NFRS has already ¢losed the stores that are the subject of the

_Leases In determmmg that the Leases should be rejected, NFRS exermsed

reasonable business judgment and considered, among other thlngs (1) the

continued liabilities associated with the Leases and the sngnlflcant negative impact

|| of such liabilities on NFRS's estate; (2) the lack of profitability of the operations

previously conducted at the leasehold locations; and (3) various financial factors
dictating that NFRS's interests in the Leases are not worth marketing to proposed
assignees and cannot feasibly be sold to the landlords, including: (a) above
market rental rates or re,ntél rates within a range of market rents that cause it not
to be feasible for NFRS to assign its intereéts in the leases when considering the

time necessary to market, (b) the cost of carrying the lease while marketed, (c) the
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remaining term of the lease (including options), (d) the security risk/expenses
associated with _a' closed location, (e) the likelihood of a lease premium being paid‘
in a cash lump _su'm payment or over time, and (f) legal fees and transaction costs
association With assumption and assignment of the 'Iease. ,

| 84. NFRS has evaluated the Leases. NFRS has determined that
the Leases all have terms that are'burdensometo NFRS and the estate. Further,
NFRS has determined that burdens under the Leases outweigh any benefit th.at
might be derived for the estate pursuant to the Leases. In summary, NFRS, in the
reasonable exercise of its business judgment, has determined that the Leases are
butdensome and have no residual value for NFRS or the estate.

Q. Motions for Authorization to Use Cash Collateral on an Interim
and Final Basis (the “Cash Collateral Motions

1. No Fear Retail Stores, Inc. -

85.  In order to continue to operate its business in a manner that will
maximize the value of the estate, N»FRS requires the use of cash collateral. :
Attached hereto as Exhibit "2" is a pro'pvosed eight-week budget of the Company
(the "Company Budget") showing that the Company as a whole will generate
sufficient funds to meet operating 'and adn_jinistrative expenses. Also attached |
hereto as Exhibit "3" is a budget showing. the NFRS's proposed e_ight-Week |
budget (the “NFRS Budget”) showing that continuing NFRS's operations, as
reflected in the NFRS Budget, will generate sufficient funds to 'me.et operating and
administrative expenses and make payments to NFRS's secured lender Credit
Cash, and does not impair Credit Cash's collateral position. The NFRS Budget,
which is conservative, shows that NFRS can pay its expenses without additional
||financing from a third 'party.’ Even so, the Company is currently in discu‘ssiohs with
third parties regarding post-petition finahcing, end the Company hopes to re‘ach an
agreement on that within the next eight weeks. The Compahy's businessis a

seasonal one, and the'Company is currently in a traditionally slow period.' Based
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on the facts and circumstances of this case as discussed above and set forth in
the cash collateral motion,_and_ the Budget, the necessary and»appropriate course
of action is for the Company to obtain authorization to use cash collateral to
facilitate NFRS s efforts to maximize the value of the estate
 86. The only entity with an interest in NFRS's cash collateral is.

Credit Cash. Credit Cash asserts a first priority lien on NFRS's assets. As of the
Petition Date, Credit Cash -asserts a claim against NFRS in the approximate
amount of $1,129,038. |

| 87. NFRS sells products to customers through cash, credit card
and check transactions. Credit card trahsactions are processed by a third party
credit card processor, which remits the proceeds to NFRS after deductmg a
processing fee. ‘

.. 88. In November 2009, NFRS entered into a credit card receivables
financing arrangemént:with Credit Cash. Under this arrangement, Credit Cash
makes loans to NFRS, secured by a first lien on all assets of NFRS, and repaid
through déductions from NFRS's daily credit card receipts. '

89. Specificélly, the arrangement works as 4fo|lows_: Credit Cash
makes periodic loans to NFRS of $500,000 and charges a fee of $70,000 for each -
loan. Repayment of eéch loan and fee ($570,000 in total) is made in payments-of
$2,192.31 each business day ($4,384.62 on the day after federal holidays). These
daily payments are effected via a NFRS accouht at Signature Bank (Account No.
1501216522, the.("_ControI Account"), controlled by Credit Cash, to which all credit

card receipts are transferred by NFRS's credit card processor, Paymentech, L.P./

|| After Credit Cash has pulled its daily fee from the Control Account, any remaining -

funds in the account are disbursed to NFRS's account _With City National Bank.

1 90.  NFRS took separate loans in the amount of $500,000 from

Credit Cash in each of November 2009, December 2009, July 2010, November

2010, and December 2010. As of the Petition Date, NFRS has repaid Credit Cash
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all but approximately $1,129,038 relating to such loans. Prior to the Petition Date,
Credit Cash pulled $6,576.93 from the Control Account each business day. NFRS
has general unsecured claims of approximately $8 million.

91. In return for the service Credit Cash prbvides to NFRS, Credit

‘Cash obtained a security interest in sUbstantiaIIy all of NFRS assets as well as the

assets of NFMX. Credit Cash's collateral has value that is dramatically greater
than the amount owing to Credit Cash. As of the Petition Date, NFRS assets have
an estimated value of $27,000,000. This consists of approximately $260,000 in
cash, $5 million in inventory, $500,000 in non-intercompan'y accounts re‘ceivable,‘
$700,000 in fixed assets, $90,000 in deposits, and approXimately $20,000,000 in .
intellectual property. Simo Holdings transferred the "No Fear" trademark to NFRS
in September 2008. My estimate of the value of the "No Fear" trademark is based
primarily on my long experience with and general knowledge of the value of
trademarks used in the apparel and action sports industries, on past licensing
transactions for the “No Fear” trademark, and on indications of value for the “No
Féar” trademafk given informally by third parties in recent years in the course of |
discussions relating to poténtial financing and licensing transactions between
NFRS and such third parties. | |

92. As more fully detailed in the NFRS Budget attached hereto as
Exhibit "3", NFRS's income on a weekly basis is approximately $500,000 to
$600,000. Post-petitioh, | anticipate that NFRS will have administrative expenses
of approximately that amount, which fluCtuates depending on whether payroll and
rent must be paid in that week. Therefore, | anticipate that NFRS will generate
revenue approximately equal to its expenses. . '

2. _Simo Holdings, Inc.

93. Attached as Exhibit "4" is Simo Holdings' proposed eight-week

budget (the “Simo Budget”) showing that continuing Simo Holdings' operations, as
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reerCted in the Simo Budget, will generate sufficient funds to meet operating and
administrative expenses. ' |

94. There are only two entities with an interest in the cash collateral
of Simo Holdings, and both entities obtained such interest by filing a writ of
attachment againSt Simo Holdings. These entities are FMF Racing, which filed a -
writ of attachment against Simo Holdings in the amount of $1,500,000, and Doh
Emler (together with FMF Racing, the "Secured Parties"),' who filed a writ of
attachment against Simo Holdings in the amount of $802,333.33. True and

‘correct copies of these writs of attachment are attached as Exhibit 1 to the Cash

Collateral Motion of Simo Holdings. Pursuant to California Code of Civil

| Procedure section 487.010, all of Simo Holdings' property within California is

subject to attachment if there is a statutory method of levy for the property. The
levy provis'ions centained in California Code of Civil Procedure sectioh 488.300 et
seq. provide for levy of substantially all assets of a corporation, with the exception
of certain intellectual property. Thus, the Secured Parties have a collective claim
against Simo Holdings in the amount of $2,302,333.33, which is secured by all
property of Simo Holdings' eState to which a writ of attachment may attach,
including equipment, inventory, deposit accounts, and accounts receivable;

95. The interests of the Secured Parties in Simo Holdings' cash -
collateral is adequately protected by a substantial equity cushion on account of the
assets of Simo Holdings. As of the Petition Date, Simo Holdings' assets have an
estimated value of $12,500,000. This consists of approximately $25,1000in cash,

$700,000 in non-intercompany accounts receivable, $290,000 in fixed assets, a

50% ownership in real property in North Carolina which interest is estimated to be

valued at $1.5 million, and $10 million in intellectual property. Simo Holdings -
owns the "So Cal" and "Fearless" trademarks. My estimate of the value of these
trademarks is based primarily on my long experience with and general knowledge

of the value of trademarks used in the apparel and action sports industries; on
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past Iicéns,ing transactions for the “So Cal" and "Fearless" trademark, and on
indications of value for the “No Fear” trademark given informally by third parties in
recent years in the course of discussions relating to potential financing and
licensing transactions between Simo Hoidings and such third parties.

- 96. As more fully detailed in the Simo Budget attached hereto as

Exhibit "4"', Simo Holdings' income on a monthly basis is approximately $25,000,

| consisting of rental income from the property it has an interest in North Carolina.

Its expenses are less than this amount. 'Therefore,_ | anticipate that Simo Holdings

1 will génerate sufficient revenue post-petition to pay its expenses.

97. This equity cushion alone provides the Secured Parties with
adequate protection. Further, even if this equity cushion was declining, the
Secured Parties would be adequately protected by a combination of (a) the
continued operation of Simo Holdings' business as well as the business of its
thIIy-ownéd subsidiary NFMX and its 97.75%-owned subsidiary NFRS; and

(b) the gfanting of a replacement lien on post-petition receivables to the extent of .'

any diminution in value of the Secured Parties' collateral as a result of Simo

Holdings' use of cash collateral. The replacement lien would be on all post-
petition assets in the same priority and to thé same extent and v_alidity as the
Secured Parties interest. |
98. As of the Petition Date, Simo Holdings has esfimated

unsecured debt in the approximate amount of $14.6 million, primarily owed to
trade vendors, suppliers, shippers, and other service providers.

| 99. Simo Holdings' equity interests are held by numerous
individuals, including the founders of Simo Holdings, Brian Simo (37.15%) and
Mark Simo (38.20%). Approximately 26 other individuélshqld fhe remaining
24.65% interest in Simo Holdings, the largest of which is Don Emler with 6.64%.
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| 3. No Fear MX, Inc. |
100. Attached hereto as Exhibit "5" is NFMX's proposed eight-week

budget (the “NFMX Budget”) showing that centinuing NFMX's operations, as
reflected in the NFMX Budget, will generate sufficient funds to meet operating and
administrative expenses._ o | |

101. As of the Petition Date NFMX has estimated unsecured debt in
the approximate amount of $6 million, prlmarrly owed to trade vendors suppllers
shippers, warehousers and other servrce providers |

102. The only entity with an interest in the cash collateral of NFMX is
Credit Cash'NJ, LLC (“Credit.Cash”)., pursuant to a guaranty issued by NFMX ef
the obligations of NFRS to Credit Cash. Credit Cash asserts a first priority lien on
NFMX's assets. As of the Petition Date, Credit Cash has a claim against VNFRS, in
the approximate amount of $1 ,129,038, which claim is also secured by the assets
of NFRS. Credit CaSh's collateral is significant. As detailed above, the assets of
NFRS have a value in excess of $5 million.

103. Further, the interests of the Credit Cash in NFMX‘s cash
collateral is adequately protected by a substantial equity cushion on account of the
assets of NFRS, Which have an estimated value of v$27'milli'en. As of the Petition
Date, NFMX's assets have an estimated value of $300,000. This consists of
approxrmately $5,000 in cash, $160,000 in rnventory, and $145,000 in non-
intercompany accounts receivable.

~104. NFMX's income on a monthly basis is approxrmately $100,000.
As further detailed |n the NFMX Budget, NFMX's expenses are less than this
amount. Therefore, | anticipate that NFMX will generate revenue post-petition

each month in excess of admlnlstratlve expenses.
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105, The terms of the proposed interim orders on the Cash
Collateral Motions do not include any provisions inappropriate for an inferim
agresment as described in the Local Bankruptcy Rules of the Southern District of
California. Specifically, the proposed orders do not contain any of the provisions
which this Court requires moving pérties to direct the Court's attention to, as |
specified in the "Guidelines for Motions To Use Cash Collateral Or To Obtain
Credit", which is Appendix D2 to the Local Rules' of the United States Bankrupfcy
Court for the Southem District of California. |

I declare under penalty of perjury that the foregoing is true and
corract. | ‘ |

 Executed this 25" day of February, 2011, at Dallas, Texas.

y
o)
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