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ROBINSON BROG LEINWAND GREENE 
  GENOVESE & GLUCK P.C. 

 

875 Third Avenue   
New York, New York 10022   
A. Mitchell Greene 
Proposed Attorneys  for the  Debtor and Debtor in 
Possession 

  

   
UNITED STATES BANKRUPTCY COURT   
SOUTHERN DISTRICT OF NEW YORK   
----------------------------------------------------------X   
   
In re:  Chapter 11 
   

NYLC LLC D/B/A LE CIRQUE,  Case No.:  17-10722-shl 
                                                
                                                    Debtor. 

  

----------------------------------------------------------X   

 
MOTION FOR ENTRY OF AN ORDER (I) RETAINING ACKER  

AUCTION, INC. AS AUCTIONEER; (II) AUTHORIZING DEBTOR  
TO SELL EXCESS WINE INVENTORY PURSUANT TO 11 U.S.C. § 363(b)  

TO THE HONORABLE SEAN H. LANE, 
UNITED STATES BANKRUPTCY JUDGE:  
 

The debtor and debtor in possession NYLC LLC d/b/a Le Cirque (the “Debtor”) by its 

proposed counsel, Robinson Brog Leinwand Greene Genovese & Gluck P.C., hereby submits 

this application (the “Motion”), seeking entry of an order, pursuant to 11 U.S.C. §§ 327 and 363 

of title 11 of the United States Code (the “Bankruptcy Code”) (i) retaining Acker Auction, 

Inc.(“Acker”) as auctioneer and (ii) granting the Debtor authority to sell the Debtor’s excess 

wine inventory.  In support of the Motion the Debtors set forth and allege:  

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334.  This application has been referred to this Court for consideration pursuant to section 

157 of the United States Code and the Standing Order of Reference Regarding Title 11 
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(S.D.N.Y. Feb. 1, 2012) (Preska, C.J.).  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  The statutory 

predicates for the relief sought herein are sections 327 and 363 of the Bankruptcy Code, Rules 

2002, 6004, and 9007 of the Bankruptcy Rules, Rule 6004-1 of the Local Bankruptcy Rules and 

the Sale Guidelines. 

BACKGROUND 

2. On March 24, 2017 (the “Petition Date”), the Debtor commenced its Chapter 11 

case (the “Chapter 11 Case”) by filing a voluntary petition for relief under Chapter 11 of the 

Bankruptcy Code.  The Debtor continues to manage and operate its business as debtor-in-

possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. 

3. No trustee, examiner or official committee of unsecured creditors has been 

appointed in this Chapter 11 case. 

4. The Debtor operates a renowned restaurant in the Bloomberg Building on East 

58th Street, New York, New York. 

5. Since the Petition Date, the Debtor has been engaged in efforts to reorganize its 

business.  The Debtor has largely been focused on reducing costs and increasing revenue.   

6. Since the opening of Le Cirque restaurant, the Debtor has maintained a world 

class wine list.  The Debtor has reviewed its wine collection and believes that it has excess 

inventory that can be sold for the benefit of the Debtor’s estate without sacrificing the Debtor’s 

restaurant business.  The Debtor intends to sell approximately 380 bottles of wine, including 

many highly sought after vintages.1  The Debtor believes that should all the wine be auctioned 

off, it could net in excess of $200,000.  The wine collection is not encumbered by any liens, so 

all proceeds will directly benefit the Debtor’s estate. 
                                                            
1  The Debtor reserves the right to remove or add bottles of wine from the potential auction. 
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7. The Debtor intends to utilize the services of Acker to auction off the Debtor’s 

excess wine inventory.  Acker has considerable experience and specializes in the sale of rare and 

fine wines of the type to be sold by the Debtor.  The Debtor believes that Acker is well-

positioned to assist the Debtor’s in maximizing the sale.  

RELIEF REQUESTED 

8. 13. The Debtors seek authority to retain and enter a Consignment Agreement 

with Acker (the “Agreement” which is annexed hereto as Exhibit A) which grants Acker the 

exclusive right to sell the Debtor’s excess wine inventory. 

BASIS FOR RELIEF 

I. SOUND BUSINESS REASONS EXIST FOR THE DEBTOR TO SELL THE REMAINING ASSETS 

9. Section 363 of the Bankruptcy Code provides that a debtor, “after notice and a 

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate. . . .”  11 U.S.C. § 363(b).  Although the statute does not specify the applicable legal 

standard, the Second Circuit requires that such use, sale or lease be based upon the sound 

business judgment of the debtor.  See Official Comm. of Unsecured Creditors v. LTV Corp. (In re 

Chateaugay Corp.), 973 F.2d 141, 143 (2d Cir. 1992); Comm. of Equity Sec. Holders v. Lionel 

Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983) (requiring “some articulated 

business justification” to use, sell or lease property outside the ordinary course of business); In re 

Boston Generating, LLC, 440 B.R. 302, 321–22 (Bankr. S.D.N.Y. 2010). 

10. Courts in the Second Circuit afford substantial deference to a debtor’s decision to 

use, sell or lease property under section 363(b) and generally refrain from substituting their 

business judgment for that of the debtor so long as the debtor articulates a reasonable basis for 

the decision.  See Comm. of Asbestos-Related Litigants and/or Creditors v. Johns-Manville Corp. 

17-10722-shl    Doc 34    Filed 05/04/17    Entered 05/04/17 16:02:34    Main Document   
   Pg 3 of 32



 

{00854151.DOC;1 }4 
 

(In re Johns-Manville Corp.), 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986) (“Where the debtor 

articulates a reasonable basis for its business decisions (as distinct from a decision made 

arbitrarily or capriciously), courts will generally not entertain objections to the debtor’s 

conduct.”); see also In re Metaldyne Corp., 409 B.R. 661, 667 (Bankr. S.D.N.Y. 2009) (in a 363 

sale, the standard for approval of a stalking horse bid is whether “the Debtors exercised their 

reasonable business judgment in choosing [the party] as its stalking horse bidder[.]  . . .  In 

answering this question, the Court is guided by the decisions in this jurisdiction emphasizing that 

the Court should not substitute its business judgment for that of the Debtors’.”). 

11. The Debtor has sound business justifications for pursuing the Sale under section 

363(b) of Bankruptcy Code at this time, in satisfaction of Lionel.  The Debtor believes the relief 

requested is in the best interests of the Debtor’s estate, all creditors and parties in interest, as a 

sale of the wine will yield the greatest benefit to the Debtor’s estate and allow it to reorganize.   

12. The Debtor believes that the auction represents a prudent and proper exercise of 

his business judgment and is supported by articulated business reasons because the Debtor has no 

need for the excess wine inventory, and is incurring administrative expenses for storage and 

maintenance which carrying costs are unnecessary at this juncture.  

13. The Debtor believes that the excess wine inventory to be auctioned off is best 

used to aid the Debtor in its reorganization by allowing the Debtor to operate until the effects of 

the Debtor’s cost-cutting have been realized as well as amass funds that could be used to fund a 

reorganization.  Currently, the excess wine inventory is stored at the Debtor’s restaurant and is 

unlikely to be sold in the ordinary course of business during the Debtor’s bankruptcy case.  The 

Debtor believes that it can realize the excess wine inventory’s value through an auction.  

Additionally, the Debtor’s business will not be harmed as it still maintains a vast wine list. 
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II. RETENTION OF ACKER 

14. The Debtor believes that the retention of Acker is in the estate’s best interest.  

Acker has considerable experience in selling such a specialized asset in the Debtor’s wine and 

will be able to obtain the best price.  Additionally, the Agreement places little burden on the 

Debtor, other than providing the wine to be auctioned off.  Significantly, the Agreement provides 

that the Debtor will receive all the proceeds from the auction of its wine.  Rather than charging 

the Debtor a commission, Acker’s fees are paid by the buyer.  Acker will handle all aspects of 

the selling the excess wine inventory including preparing the wine for sale, marketing, and 

advertising.  Any fees associated with the auction are also being waived by Acker. 

15. The Bankruptcy Code provides that a debtor, with the Court’s approval, may 

employ one or more or other professional persons that do not hold or represent an interest 

adverse to the estate and that are disinterested persons to represent or assist the trustee in 

carrying out its duties under the Bankruptcy Code.  11 U.S.C. §327(a).  As set forth in the 

declaration Truly Hardy, the COO of Acker, and to the best of Debtors’ knowledge, information 

and belief, Acker represents no interest adverse to the Debtors, their creditors or their estates and 

is a disinterested person pursuant to §101(14) of the Code.  The Debtors believe that Acker 

satisfies the requirements of section 327(a) of the Bankruptcy Code.  

16. Because the Debtor will not bear any fees arising out of the Agreement or auction, 

the Debtor will not be submitting any fee applications on behalf of Acker. 

17. The Debtor respectfully submits that for all of the reasons stated herein, the relief 

requested in the Motion should be granted and that the Debtors be authorized to enter into the 

Agreement with Acker and sell its excess wine inventory pursuant to the terms and conditions 

herein. 
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NOTICE 

18. The Debtor has served the Motion on (i) the Debtor’s 20 largest unsecured 

creditors, (ii) all parties who have filed notices of appearance, and (iii) the Office of the United 

States Trustee for the Southern District of New York by first class mail. 

19. No previous motion or application for the relief sought herein has been made to 

this or any other Court. 

WHEREFORE, the Debtors respectfully request that the Court enter an order  approving 

the Motion, authorizing the Debtor to enter into the Agreement with Acker, authorizing the Debtor 

to sell its excess wine inventory and grant such other and further relief as the Court deems just and 

proper. 

Dated: New York, New York  
 April 18, 2017         

     ROBINSON BROG LEINWAND GREENE 
     GENOVESE & GLUCK P.C. 
     Proposed Attorneys for Debtor 
     875 Third Avenue, 9th floor  
     New York, NY 10022 
     Tel. No.: (212) 603-6300 
 
              By:  /s/ A. Mitchell Greene 
                            A. Mitchell Greene      
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EXHIBIT A 
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ACKER MERRALL & CONDIT

Fine Wine Auctions

160 West 72nd Street

New York, NY 10023

Tel: 877-225-3747  Fax: 877-225-3724

3/21/2017 2:11 PM

Page 1 of 3

12698KDE

Mr. Kevin Del Casale

201-218-3359

kevindelcasale@me.com

W Tel:

Email:

Potential Del Casale_Mar1017A-Le Cirque + Wines Entered All + Wines Edited All APPRAISAL

Qty Vintage Wine Name Designation Producer Reserve Low Est High Est

Potential Del Casale_Mar1017A-Le Cirque

2B 2010 Chateau Beychevelle 100.00 120.00 160.00

9B 1982 Chateau Cheval Blanc 4,800.00 5,500.00 7,500.00

4B 2007 Chateau Cos d'Estournel 220.00 260.00 320.00

2B 2014 Chateau Cos d'Estournel 160.00 180.00 240.00

3B 1985 Chateau La Mission Haut 
Brion

800.00 900.00 1,200.00

2B 1989 Chateau Lafite Rothschild 800.00 900.00 1,200.00

1B 1970 Chateau Latour 300.00 350.00 500.00

1B 2007 Chateau Latour 280.00 320.00 420.00

5B 1988 Chateau Le Pin 7,000.00 8,000.00 11,000.00

9B 1989 Chateau Le Pin 16,000.00 18,000.00 24,000.00

5M 1995 Chateau Le Pin 14,000.00 16,000.00 22,000.00

3B 2000 Chateau Margaux 1,800.00 2,000.00 3,000.00

1B 1961 Chateau Mouton 
Rothschild

1,200.00 1,400.00 1,800.00

1B 1966 Chateau Mouton 
Rothschild

350.00 400.00 600.00

4B 2003 Chateau Mouton 
Rothschild

1,200.00 1,400.00 1,800.00

2B 2005 Chateau Mouton 
Rothschild

800.00 900.00 1,200.00

10B 1976 Chateau Petrus 8,000.00 9,000.00 12,000.00

12B 1990 Chateau Petrus 30,000.00 35,000.00 50,000.00

2B 1990 Chateau Petrus 4,800.00 5,500.00 7,500.00

1B 1900 Chateau d'Yquem 3,500.00 4,000.00 7,000.00

1B 1921 Chateau d'Yquem 3,500.00 4,000.00 7,000.00

1B 1949 Chateau d'Yquem 1,000.00 1,200.00 1,800.00

12B 1967 Chateau d'Yquem 9,000.00 10,000.00 14,000.00

8B 1967 Chateau d'Yquem 5,500.00 6,500.00 8,500.00

12B 1975 Chateau d'Yquem 5,000.00 6,000.00 8,000.00

1B 1986 Echezeaux Domaine de la 
Romanee Conti

600.00 700.00 900.00

1B 1942 La Tache Domaine de la 
Romanee Conti

3,500.00 4,000.00 6,000.00

1B 1978 Romanee Conti Domaine de la 
Romanee Conti

12,000.00 14,000.00 18,000.00

1B 2003 Romanee St. Vivant Domaine de la 
Romanee Conti

900.00 1,000.00 1,300.00

2B 2012 Echezeaux J. Grivot 260.00 300.00 400.00

2B 2012 Ruchottes Chambertin Pacalet 200.00 240.00 320.00

Les Clos6B 2013 Chablis Fevre 260.00 300.00 400.00

Marquis de Laguiche3B 2013 Montrachet J. Drouhin 800.00 900.00 1,200.00

Cuvee Carbon1B 2006 Alexandre Mea-Devavry 
Vintage Champagne

45.00 50.00 70.00

Clos du Mesnil2B 2000 Krug Vintage Champagne 1,000.00 1,200.00 1,600.00

1M 2000 Capannelle Avignonesi 50.00 60.00 80.00

2B 2004 Testamatta Red B. Graetz 130.00 150.00 200.00

Cuvee Annamaria 
Clementi

5B 1993 Franciacorta Ca' del Bosco 25.00 30.00 40.00

37140
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Maurizio Zanella1B 1987 Rosso del Sebino Ca' del Bosco 5.00 10.00 20.00

I Sodi di San Niccolo2B 1985 Toscana Castellare di 
Castellina

70.00 80.00 110.00

I Sodi di San Niccolo4B 1986 Toscana Castellare di 
Castellina

100.00 120.00 160.00

I Sodi di San Niccolo1B 1988 Toscana Castellare di 
Castellina

35.00 40.00 60.00

I Sodi di San Niccolo7B 1990 Toscana Castellare di 
Castellina

300.00 350.00 500.00

I Sodi di San Niccolo2B 1993 Toscana Castellare di 
Castellina

35.00 40.00 60.00

I Sodi di San Niccolo2B 1995 Toscana Castellare di 
Castellina

45.00 50.00 70.00

I Sodi di San Niccolo1M 2000 Toscana Castellare di 
Castellina

45.00 50.00 70.00

I Sodi di San Niccolo2B 2000 Toscana Castellare di 
Castellina

45.00 50.00 70.00

Trenta Vendemmie5B 2007 Toscana Castellare di 
Castellina

180.00 200.00 280.00

1B 2003 Vigna d'Alceo Castello Dei 
Rampolla

50.00 60.00 80.00

Bricco Asili Faset2B 1997 Barbaresco Ceretto 90.00 100.00 140.00

1M 1997 Valpolicella Dal Forno 130.00 150.00 200.00

Vigna La Rosa1M 1990 Barolo Fontanafredda 90.00 100.00 140.00

1B 2006 Flaccianello Fontodi 90.00 100.00 130.00

Bricco de Uccellone1M 2004 Barbera d'Asti G. Bologna 25.00 30.00 40.00

3B 1996 Barbaresco Gaja 300.00 350.00 500.00

Costa Russi3B 1978 Barbaresco Gaja 800.00 900.00 1,200.00

Costa Russi12B 1990 Barbaresco Gaja 3,000.00 3,500.00 5,000.00

Costa Russi1B 1990 Barbaresco Gaja 260.00 300.00 400.00

Costa Russi5B 1993 Barbaresco Gaja 450.00 500.00 700.00

Costa Russi4B 1993 Barbaresco Gaja 350.00 400.00 600.00

Costa Russi12B 1995 Barbaresco Gaja 1,900.00 2,200.00 3,000.00

Costa Russi6B 2001 Barbaresco Gaja 900.00 1,000.00 1,400.00

Sori San Lorenzo2B 1986 Barbaresco Gaja 300.00 350.00 500.00

Sori San Lorenzo7B 1993 Barbaresco Gaja 900.00 1,000.00 1,400.00

Sori San Lorenzo11B 1995 Barbaresco Gaja 1,800.00 2,000.00 2,800.00

Sori San Lorenzo5B 1996 Barbaresco Gaja 1,000.00 1,200.00 1,600.00

Sori San Lorenzo4B 1997 Barbaresco Gaja 950.00 1,100.00 1,500.00

Sori San Lorenzo4B 2000 Barbaresco Gaja 750.00 850.00 1,100.00

Sori San Lorenzo7B 2001 Barbaresco Gaja 1,500.00 1,700.00 2,200.00

Sori Tilden6B 1993 Barbaresco Gaja 800.00 900.00 1,200.00

Sori Tilden11B 1995 Barbaresco Gaja 1,400.00 1,600.00 2,200.00

Sori Tilden5B 1996 Barbaresco Gaja 900.00 1,000.00 1,400.00

Sori Tilden2B 2000 Barbaresco Gaja 400.00 450.00 600.00

Sori Tilden6B 2001 Barbaresco Gaja 1,200.00 1,400.00 1,800.00

Sperss1B 1997 Barolo Gaja 280.00 320.00 500.00

12B 1996 Darmagi Gaja 1,000.00 1,200.00 1,600.00

2B 1996 Darmagi Gaja 180.00 200.00 260.00

37140
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5B 1997 Darmagi Gaja 400.00 450.00 600.00

10B 2001 Darmagi Gaja 900.00 1,000.00 1,400.00

6B 2004 Barbaresco Pelissero 160.00 180.00 240.00

4B 2010 Masseto Tenuta dell' Ornellaia 2,000.00 2,400.00 3,200.00

6B 2011 Masseto Tenuta dell' Ornellaia 2,600.00 3,000.00 4,000.00

6B 2012 Masseto Tenuta dell' Ornellaia 2,600.00 3,000.00 4,000.00

3B 2003 Vega Sicilia Unico 500.00 600.00 800.00

Melbury3B 2011 Bond 400.00 450.00 600.00

Pluribus3B 2011 Bond 450.00 500.00 700.00

Maya1B 2005 Dalla Valle Red 180.00 200.00 260.00

1D 2011 Far Niente Cabernet 
Sauvignon

200.00 240.00 320.00

1B 2011 Far Niente Cabernet 
Sauvignon

35.00 40.00 60.00

2B 2009 Harlan Estate Red 750.00 850.00 1,100.00

7B 2007 Opus One 1,500.00 1,700.00 2,200.00

1B 2004 Screaming Eagle 
Cabernet Sauvignon

1,400.00 1,600.00 2,200.00

1B 2005 Screaming Eagle 
Cabernet Sauvignon

1,600.00 1,800.00 2,400.00

Riserva Vittorio Moretti6B 2004 Bellavista Sparkling Wine 25.00 30.00 60.00

Mon Plaisir6B 2013 Peter Michael 
Chardonnay

300.00 350.00 480.00

1M 1996 Mount Langhi Ghiran 
Shiraz

45.00 50.00 70.00

Bual Solera2B 1845 Madeira Cossart Gordon 1,300.00 1,500.00 2,000.00

Bual Solera1B 1914 Madeira Cossart Gordon 260.00 300.00 400.00

Reserve: 180,140.00

Low Estimate: 206,950.00

High Estimate: 285,930.00

Shipping:

0.00

Processing:

% Handling:

Container Charge:

$

$

$

$

$

$

$

370 bottle

11 magnum

1 double magnum

382 Total

37140
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