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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

Nuo Therapeutics, Inc., Case No. 16-10192 (MFW)

Debtor.

PLAN SUPPLEMENT TO THE FIRST AMENDED PLAN OF
REORGANIZATION OF NUO THERAPEUTICS, INC.

PLEASE TAKE NOTICE that Nuo Therapeutics, Inc. (the “Debtor”) hereby files this

plan supplement (the “Plan Supplement”) in support of the First Amended Plan of

Reorganization of Nuo Therapeutics, Inc., as modified [Docket No. 247] (the “Plan”)! and the
Disclosure Statement for the First Amended Plan of Reorganization of Nuo Therapeutics, Inc., as

modified [Docket No. 248] (the “Disclosure Statement”).

PLEASE TAKE FURTHER NOTICE that the Plan Supplement includes current drafts
of the following documents (which are currently in draft form and subject to change), as may be

modified, amended or supplemented from time to time in accordance with the Plan:

Modified list of the Executory Contracts, and the Cure Amount relating to

Attachment 1| o2 ch Executory Contract identified.

Attachment 2 Feasibility analysis for Scenario B.

Reorganized Debtor’s certain corporate documents attendant to Scenario
A: Second Amended And Restated Certificate Of Incorporation Of Nuo
Attachment 3 Therapeutics, Inc.; Amended And Restated By-Laws Of Nuo Therapeutics,
Inc.; and Certificate Of Designation Of Series A Preferred Stock Of Nuo
Therapeutics, Inc.

Reorganized Debtor’s certain corporate documents attendant to Scenario
Attachment4 | B: Second Amended And Restated Certificate Of Incorporation Of Nuo
Therapeutics, Inc.; and Second Amended And Restated Bylaws Of Nuo

L All capitalized terms used but not defined herein shall have the respective meanings ascribed to such terms in the
Plan.
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Therapeutics, Inc.

Attachment 5

Identities of the proposed members of the Reorganized Debtor’s board and
the proposed executive officers of the Reorganized Debtor, under Scenario
A.

Attachment 6

Identities of the proposed members of the Reorganized Debtor’s board and
the proposed executive officers of the Reorganized Debtor, under Scenario
B.

Attachment 7

Identity of any insider who will be employed or retained by the
Reorganized Debtor, and the nature of any compensation for such insider,
under Scenario A.

Attachment 8

Identity of any insider who will be employed or retained by the
Reorganized Debtor, and the nature of any compensation for such insider,
under Scenario B.

Attachment 9

9.A. -- Scenario A, certain New Common Stock documents: Registration
Rights Agreement, and Securities Purchase Agreement.

9.B. -- Scenario B, certain New Common Stock document: Registration
Rights Agreement.

Attachment 10

Scenario B Secured Exit Financing Facility certain documents: Credit
Agreement, and Guaranty and Security Agreement.

Attachment 11

Percentage of the Scenario A Allocated New Common Stock allocated
from the New Investors to existing holders of Common Stock Equity
Interests in the Debtor as of the Record Date who execute and timely
deliver a Release Document, in the event of a Successful Capital Raise.

Attachment 12

Form of the Arthrex TSA (transition services agreement).

Attachment 13

"Class 4 Escrow" information.

PLEASE TAKE FURTHER NOTICE that the documents contained in the Plan

Supplement are integral to, and are considered part of, the Plan. If the Plan is approved, the

documents contained in the Plan Supplement will be approved by the Bankruptcy Court pursuant

to the Confirmation Order.

PLEASE TAKE FURTHER NOTICE that the Debtor reserves the right to alter,

amend, modify, or supplement any document in this Plan Supplement in accordance with the
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Plan, provided, that, if any document in this Plan Supplement is altered, amended, modified, or
supplemented in any material respect prior to the date of the Confirmation Hearing, the Debtors
will file a blackline of such document with the Bankruptcy Court.

PLEASE TAKE FURTHER NOTICE that the Debtor will seek confirmation of the
Plan at the Confirmation Hearing scheduled for April 25, 2016 at 10:30 a.m. (prevailing
Eastern Time) before the Honorable Mary Walrath in the United States Bankruptcy Court for
the District of Delaware, 824 North Market Street, 5th Floor, Courtroom 4, Wilmington,
Delaware 19801, at which time and at which place you may appear if you so desire.

PLEASE TAKE FURTHER NOTICE that copies of the Plan, the Plan Supplement and
any other related documents are available upon request to Epiq Bankruptcy Solutions, LLC
either by email request — with reference to “Nuo Therapeutics, Inc.” in the subject line — to

tabulation@epigsystems.com or by telephone at (646) 282-2400. Copies of these documents and

all filings in the case are also available online free of charge at http://dm.epigll.com/NUQ.

Copies of all documents filed in this case are also on file with the Clerk of the Bankruptcy Court
for the District of Delaware, and may be reviewed during the regular hours of the Bankruptcy
Court or online, for a fee, through the Bankruptcy Court’s internet website at

http://www.deb.uscourts.gov.

[signatures follow]
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This 15th day of April, 2016.

/sl Stacy L. Newman

ASHBY & GEDDES, P.A.

William P. Bowden (No. 2553)

Karen B. Skomorucha Owens (No. 4759)

Stacy L. Newman (No. 5044)

500 Delaware Avenue, P.O. Box 1150

Wilmington, DE 19899-1150

Phone: 302.654.1888

Fax: 302.654.2067

Email: wbowden@ashby-geddes.com
kowens@ashby-geddes.com
snewman@ashby-geddes.com

CO-COUNSEL TO DEBTOR-IN-POSSESSION
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DENTONS US LLP

Sam J. Alberts (admitted pro hac vice)
1301 K Street, NW

Suite 600. East Tower

Washington, D.C. 20005

Tel: 202.408.7004

Fax: 202.408.6399

Email: sam.alberts@dentons.com

-and-

Bryan E. Bates (admitted pro hac vice)
303 Peachtree Street, NE

Suite 5300

Atlanta, Georgia 30308

Tel.: 404.527.4073

Fax: 404.527.4198

Email: bryan.bates@dentons.com

CO-COUNSEL TO DEBTOR-IN-POSSESSION
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Attachment 1

Modified list of the Executory Contracts, and the Cure Amount relating to each Executory
Contract identified
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MODIFIED LIST OF EXECUTORY CONTRACTS TO BE ASSUMED OR ASSUMED AND
ASSIGNED, WITH CORRESPONDING CURE AMOUNTS

Contract Party Description / Type of Contract Estimated Cure Cost

ACE American Insurance Accident and sickness insurance for debtor -

Company

AlIG Employee practices liability insurance for $ -
debtor

AIG Excess insurance on XL Specialty Insurance $ -
for debtor

AlG Fiduciary liability insurance for debtor $ -

Allianz Global Corporate & Transport and cargo insurance for debtor $ -

Specialty

Amarex Clinical Research LLC Consulting rate agreement for advisory $ 29,448.70
services as needed by debtor

AREP Meridian I LLC Lease agreement for Aldagen offices where $ 20,778.22
debtor is the lessee

(To be rejected in Scenario B)

Arizona Heart Hospital CED site agreement to perform for debtor $ -

Arizona Heart Hospital Consignment agreement to provide centrifuge | $ -
by debtor

Arthrex, Inc. Distribution agreement to facilitate sales on $ -
behalf of debtor

Arthrex, Inc. Agreement to establish quality standards on $ -
the debtor

Arthrex, Inc. Manufacturing agreement where Arthrex will $ -
manufacture the product and obtain licensing
rights to no longer pay a transfer price under
the distribution agreement

Arthur Gallagher Risk Insurance policies for debtor $ 6.84

Management (f/k/a William

Gallagher Associates)

Asheville Specialty Hospital Consignment agreement to provide centrifuge | $ -
by debtor

Augustin Training & Consulting | Agreement for debtor to use results from $ 17,696.73

UG health questionnaire

Aventura Hospital & Medical CED site agreement to perform for debtor $ 2,500.00

Center

Beazley Group Cyber insurance for debtor $ -

Beiersdorf Trademark coexistence agreement with debtor | $ -

Berkley Life Sciences Workers compensation insurance for debtor $ -

Berkley Life Sciences Property and auto insurance for debtor $ -

Bioprod Biomedicinski produkti | Assignment of manufacturing agreement from | $ -

d.o.o. Bioprod to Arthrex

Bioprod Biomedicinski produkti | Manufacturing and supplier agreement for $ -

d.o.o.

debtor products
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Bioprod Biomedicinski produkti | Agreement to establish quality standards, $ -

d.o.o. logistics, and warehousing, for manufacturer

Bioprod Biomedicinski produkti | Bailment agreement where debtor is bailor $ -

d.o.o.

Blanchard Valley Regional CED site agreement to perform for debtor $ -

Health Center

BSI Group Certification assistance agreement for debtor $ -

Byers Peak, Inc. Manufacturing and supplier agreement for $ -
debtor products

Byers Peak, Inc. Agreement to establish quality standards for $ -
manufacturer

Catalent Pharma Solutions Amendment to agreement with supplier for $ -
debtor

Catholic Health CED site agreement to perform for debtor $ 2,500.00
(additionally covering Mercy Hospital of
Buffalo & Sisters of Charity)

Charles E. Worden Sr. Release of security interest in patents to $ -
debtor, including royalty agreements

Charles E. Worden Sr. Substitute agreement for patent use by debtor $ -

Cigna Administrative Services Contract (Level $ -
Funding) and Stop Loss Policy between Nuo
Therapeutics, Inc. and Cigna Health Life
Insurance Co. (Effective Date June 1, 2015)

CNA Product liability insurance for debtor $ -

Commonwealth Economics Debtor is sub-lessee for Nashville, TN offices | $ 3,182.28

Concur Technologies Business service agreement providing business | $ 1,234.16
travel and expense management services to
debtor

Covance Market Access Services | Agreement for access to personnel for medical | $ 53,234.32

Inc. reimbursement strategies as needed by debtor

FedEx Corporation FedEXx pricing agreement for transportation $ 29,431.82
services

Fidelity Investments 401k and profit sharing plan for debtor $ 6,990.74
employees

Fidelity Investments Service agreement for payroll services $ -

Foley & Lardner Legal services agreement to be provided as $ 27,037.62
needed to debtor

Fort HealthCare CED site agreement to perform for debtor $ 1,500.00

G3 Medical Inc. Pricing agreement for medical packaging $ 13,782.88
suppliers for debtor

G3 Medical Inc. Assignment of manufacturing agreement from | $ -
G3 Medical to Relion Manufacturing

Gilero LLC Master services agreement for services $ 20,236.75

provided to debtor
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Health Management Systems Inc. | Employee Assistance Program (EAP) and $ -
Work Life services for debtor

HealthSouth Consignment agreement to provide centrifuge | $ -
by debtor

Hyperbaric Medicine & Wound Consignment agreement to provide centrifuge | $ -
by debtor

Kaweah Delta Hospital Business associate agreement to protect $ -

Foundation privacy based on data gathered in CED site

Kaweah Delta Hospital CED site agreement to perform for debtor $ -

Foundation

Kindred Hospital — Flamingo Las | Centrifuge lease agreement where debtor is $ -

Vegas lessor

Kindred Hospital Boston North Cytomedix consignment program agreement $ -

Shore for customer inventory access

Kindred Hospital Pittsburgh Cytomedix consignment program agreement $ -
for customer inventory access

Kindred Hospital Pittsburgh Consignment agreement to provide centrifuge | $ -

North Shore by debtor

Manx LLC Master services agreement in the event $ 3,420.00
consulting services are needed by debtor

McGuff Pharmaceuticals, Inc. Ascorbic acid supplier agreement for debtor $ -

Mercy Hospital of Buffalo CED site agreement to perform for debtor $ -

Metropolitan Life Insurance Dental insurance for debtor $ -

Company

Net Health Systems, Inc. Service agreement and license for softwareto | $ -
be used by debtor

NetSuite Accounting software for debtor $ -

North Georgia Foot And Ankle Consignment agreement to provide centrifuge | $ -

Specialists by debtor

Northwest Hospital, LLC d/b/a Clinical research agreement $ -

Northwest Medical Center

Olean General Hospital Consignment agreement to provide centrifuge | $ -
by debtor

Orange Regional Medical Center | CED site agreement to perform for debtor $ 2,500.00

Pfizer Inc. Thrombin supplier agreement for debtor $ 42,203.00

Pfizer Inc. Thrombin supplier extension agreement for $ -
debtor

Piedmont Healthcare, Inc. CED site agreement to perform for debtor $ 10,120.00

Reliance Standard Life Insurance | Life insurance for debtor $ -

Company

Rochester General Hospital Consignment agreement to provide centrifuge | $ -
by debtor

ROHTO Pharmaceutical Co., Distribution agreement to facilitate sales on $ -

LTD

behalf of debtor
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R-Squared Consulting rate agreement for advisory $ -
services as needed by debtor

Sarstedt Group Resale certificate agreement for debtor $ 197.40

Sarstedt Group Agreement to establish quality standards for $ -
manufacturer

Saul Holdings Limited Agreement for debtor to lease Gaithersburg, $ 19,390.71

Partnership MD offices

Saul Holdings Limited First amendment to agreement for debtor to $ -

Partnership extend lease Gaithersburg, MD offices

Saul Holdings Limited Second amendment to agreement for debtorto | $ -

Partnership extend lease Gaithersburg, MD offices

Sherman Oaks Hospital, Consignment agreement to provide centrifuge | $ -

Amputation Prevention Center by debtor

Sisters of Charity Hospital CED site agreement to perform for debtor $ -

Sparton Corporation Manufacturing and supplier agreement for $ 70,486.66
debtor products

St. Luke's Regional Medical CED site agreement to perform for debtor $ 2,500.00

Center, Ltd.,

Swedish Covenant Hospital Consignment agreement to provide centrifuge | $ -

Wound Care Center by debtor

SyncBASE Terms and conditions for the use of $ 1,704.92
OPTRACK for debtor employee options
tracking software

Syncroness Master services agreement for services $ -
provided to debtor

Taylor Regional Hospital Consignment agreement to provide centrifuge | $ -
by debtor

The Vested Group Installation, implementation, and technical $ 6,750.00
support for NetSuite software

United Regional Wound Care CED site agreement to perform for debtor $ 2,500.00

Center

Valley Presbyterian Hospital Business associate agreement to protect $ -
privacy based on data gathered in CED site

Valley Presbyterian Hospital CED site agreement to perform for debtor $ -

Valley Wound Healing Center CED site agreement to perform for debtor $ -

Vorteil Consignment agreement to provide centrifuge | $ -
by debtor

Western Maryland Health System | CED site agreement to perform for debtor $ -

XL Specialty Insurance Executive and corporate securities liability $ -
insurance

Zak Weis Consignment agreement to provide centrifuge | $ -

by debtor
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Attachment 2

Feasibility analysis for Scenario B
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Nuo Therapeutics, Inc
Financial Projections for Plan B Confirmation
(Dollars in Thousands)

Revenue (1)
Aurix Sales
Aldagen Royalties
Total Revenue
Growth rate yoy

Cost of goods sold (2)

Gross profit
Gross margin

Sales & Marketing
R&D (clinical; CED)
G&A
Total operating expenses

EBITDA
EBITDA Margin

EBITDA

Working Capital Changes

Purchases of Property, Plant & Equipment
Cash from Operations

Beginning Cash

Cash From Operations
Debt Financing (3) (4)
Interest Expense (5)
Ending Cash

(1) Assumes CED study is positive and commercial sales are achieved

(2) Assumes CMS lowers pricing as of 4th Full Year impacting Gross Margins

(3) Excludes $2.25mm of Debt provided to pay claims at confirmation.

(4) Total Senior Debt Repayment of $10.75mm is completed by YE of the 5th Full Year

(5) 7.5% Interest Rate Paid Quarterly

Full Year '17

8 Mos. 2016 Full Year '18 Full Year '19 Full Year '20 Full Year '21 Full Year '22
$ 3,300 S 7,000 $ 10,750 $ 15,373 21,522 $ 29,054 S 37,770
134 200 200 200 200 200 200
3,434 7,200 10,950 15,573 21,722 29,254 37,970
110% 52% 42% 39% 35% 30%

703 1,400 2,190 3,115 5,430 8,776 13,290
2,731 5,800 8,760 12,458 16,291 20,478 24,681
80% 81% 80% 80% 75% 70% 65%
1,640 2,181 3,500 4,500 6,500 9,000 11,250
1,713 2,056 2,467 1,500 1,500 1,750 2,000
2,394 2,873 3,447 3,964 4,361 4,579 4,808
5,747 7,110 9,414 9,964 12,361 15,329 18,058
(3,016) (1,310) (654) 2,494 3,930 5,149 6,623
-88% -18% -6% 16% 18% 18% 17%
(3,016) (1,310) (654) 2,494 3,930 5,149 6,623
475 (838) (830) (1,770) (826) (720) (605)
60 120 120 200 300 500 500
(2,481) (2,028) (1,364) 924 3,404 4,929 6,518
- 257 723 1,146 1,263 1,936 2,118
(2,481) (2,028) (1,364) 924 3,404 4,929 6,518
3,000 3,000 2,500 (2,000) (4,250) (4,500)
(263) (506) (713) (806) (731) (497) (328)
257 S 723 $ 1,146 1,263 1,936 2,118 S 3,808
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Attachment 3

Reorganized Debtor’s certain corporate documents attendant to Scenario A: Second
Amended And Restated Certificate Of Incorporation Of Nuo Therapeutics, Inc.; Amended
And Restated By-Laws Of Nuo Therapeutics, Inc.; and Certificate Of Designation Of
Series A Preferred Stock Of Nuo Therapeutics, Inc.
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SECOND AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
NUO THERAPEUTICS, INC.

Nuo Therapeutics, Inc., a corporation organized and existing under the laws of the State
of Delaware (the “Corporation”), DOES HEREBY CERTIFY AS FOLLOWS:

1. The name of the Corporation is “Nuo Therapeutics, Inc.” The Corporation was
originally incorporated under the name “Informatix Holdings, Inc.”, and the original certificate
of incorporation was filed with the Secretary of State of the State of Delaware on April 29, 1998.
Informatix Holdings, Inc. changed its name to Autologous Wound Therapy, Inc. and later
changed that name to Cytomedix, Inc.

2. The Corporation filed its First Amended Plan of Reorganization under chapter 11
of title 11 of the United States Code on March 28, 2016 (the “Plan”). The Plan was confirmed
on April [__], 2016 by the United States Bankruptcy Court for the District of Delaware.

3. This Second Amended and Restated Certificate of Incorporation (“Certificate”)
has been deemed approved without the need for Board of Directors (“Board”) or stockholder
approval pursuant to Section 303 of the General Corporation Law of the State of Delaware (the
“DGCL”) because it is adopted pursuant to the Plan, as confirmed by the United States
Bankruptcy Court for the District of Delaware.

4. Pursuant to the provisions of Sections 242(a), 245 and 303 of the DGCL, the
undersigned Corporation does hereby certify that the text of the Certificate is hereby amended
and restated to read as follows:

ARTICLE |
NAME

The name of the corporation is Nuo Therapeutics, Inc. (the “Corporation”).

ARTICLE Il
PURPOSE

The purpose for which the Corporation is organized is to engage in, carry on and conduct
any lawful act or activity for which corporations may be organized under the General
Corporation Law of the State of Delaware (the “DGCL”).

ARTICLE 11
REGISTERED AGENT

The name and address of the Corporation’s registered agent and office in the State of
Delaware is National Corporate Research, Ltd., 850 New Burton Road, Suite 201, Dover,
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Delaware 19904. Either the registered office or the registered agent may be changed in the
manner provided by law.

ARTICLE IV
CAPITALIZATION

Section 4.1. Authorized Capital Stock.

The total number of shares of all classes of capital stock that the Corporation is
authorized to issue is [26,000,000] shares, consisting of [25,000,000] shares of common stock,
par value $0.0001 per share (the “Common Stock™), and [1,000,000] shares of preferred stock,
par value $0.0001 per share (the “Preferred Stock”). Notwithstanding any other provisions
contained herein to the contrary, the Corporation shall not issue nonvoting equity securities. The
prohibition on issuance of nonvoting equity securities is included in this Certificate in
compliance with Section 1123(a)(6) of the Bankruptcy Code (11 U.S.C. §1123(a)(6)).

Section 4.2. Preferred Stock.

@) The Preferred Stock may be issued from time to time in one or more series. The
Board of Directors (the “Board”) is hereby expressly authorized to provide for the issuance of
shares of Preferred Stock in one or more series and to establish from time to time the number of
shares to be included in each such series and to fix the voting powers, if any, designations,
powers, preferences and relative, participating, optional and other special rights, if any, of each
such series and the qualifications, limitations and restrictions thereof, as shall be stated in the
resolutions adopted by the Board providing for the issuance of such series and included in a
certificate of designations (a “Preferred Stock Designation”) filed pursuant to the DGCL.

(b) The number of authorized shares of Preferred Stock may be increased or
decreased (but not below the number of shares thereof then outstanding and such additional
shares as are necessary to satisfy the payment of dividends in kind on any Preferred Stock) by
the affirmative vote of the holders of a majority of the outstanding shares of Common Stock,
without a vote of the holders of the Preferred Stock, or any series thereof, unless a vote of any
such holders of Preferred Stock is required pursuant to another provision of this Second
Amended and Restated Certificate of Incorporation (this “Certificate™) (including any Preferred
Stock Designation.)

Section 4.3. Common Stock.

@) The holders of shares of Common Stock shall be entitled to one vote for each
such share on each matter properly submitted to the stockholders on which the holders of
Common Stock are entitled to vote. Except as otherwise required by law or this Certificate
(including any Preferred Stock Designation), at any annual or special meeting of the stockholders
the Common Stock shall have the exclusive right to vote for the election of directors and on all
other matters properly submitted to a vote of the stockholders. Notwithstanding the foregoing
and subject to Section 4.2(b), except as otherwise required by law or this Certificate (including a
Preferred Stock Designation), holders of Common Stock shall not be entitled to vote on any
amendment to this Certificate (including any amendment to any Preferred Stock Designation)
that relates solely to the terms of one or more outstanding series of Preferred Stock if the holders

2
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of such affected series are entitled, either separately or together with the holders of one or more
other such series, to vote thereon pursuant to this Certificate (including any Preferred Stock
Designation).

(b) Subject to the rights of the holders of Preferred Stock, the holders of shares of
Common Stock shall be entitled to receive such dividends and other distributions (payable in
cash, property or capital stock of the Corporation) when, as and if declared thereon by the Board
from time to time out of any assets or funds of the Corporation legally available therefor and
shall share equally on a per share basis in such dividends and distributions.

(© In the event of any voluntary or involuntary liquidation, dissolution or winding-up
of the Corporation, after payment or provision for payment of the debts and other liabilities of
the Corporation, and subject to the rights of the holders of Preferred Stock in respect thereof, the
holders of shares of Common Stock shall be entitled to receive all the remaining assets of the
Corporation available for distribution to its stockholders, ratably in proportion to the number of
shares of Common Stock held by them.

ARTICLE V
BOARD OF DIRECTORS

Section 5.1. Board Powers.

The business and affairs of the Corporation shall be managed by, or under the direction
of, the Board. In addition to the powers and authority expressly conferred upon the Board by
statute, this Certificate or the By-Laws of the Corporation (the “By-Laws”), the Board is hereby
empowered to exercise all such powers and do all such acts and things as may be exercised or
done by the Corporation, subject, in all cases, to the provisions of the DGCL, this Certificate and
any By-Laws adopted by the Corporation; provided, however, that no amendments to this
Certificate or the By-Laws hereafter adopted by the Corporation shall invalidate any prior act of
the Board that would have been valid if such amendments to this Certificate or the By-Laws had
not been adopted.

Section 5.2. Number, Election and Term.

@ The number of directors of the Corporation shall initially be five and shall be
fixed from time to time exclusively by the Board pursuant to a resolution adopted by the Board.

(b) Directors shall be elected each year at the annual meeting of stockholders of the
Corporation and shall hold office until the next annual meeting of stockholders of the
Corporation and until their successors have been elected and qualified, subject to such director’s
earlier death, resignation, retirement, disqualification or removal.

(©) Unless and except to the extent that the By-Laws shall so require, the election of
directors need not be by written ballot.
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Section 5.3. Newly Created Directorships and Vacancies.

Newly created directorships resulting from an increase in the number of directors and any
vacancies on the Board resulting from death, resignation, retirement, disqualification, removal or
other cause may be filled solely by a majority vote of the directors then in office, even if less
than a quorum, or by a sole remaining director (and not by stockholders), and any director so
chosen shall hold office until the next annual meeting of stockholders of the Corporation and
until his or her successor has been elected and qualified, subject to such director’s earlier death,
resignation, retirement, disqualification or removal.

Section 5.4. Removal.

Any or all of the directors may be removed from office at any time, with or without cause
by the affirmative vote of holders of a majority of the voting power of all then outstanding shares
of capital stock of the Corporation entitled to vote generally in the election of directors, voting
together as a single class.

Section 5.5. Preferred Stock — Directors.

Notwithstanding any other provision of this Article V, and except as otherwise required
by law, whenever the holders of one or more series of Preferred Stock shall have the right, voting
separately by class or series, to elect one or more directors, the term of office, the filling of
vacancies, the removal from office and other features of such directorships shall be governed by
the terms of such series of Preferred Stock as set forth in this Certificate (including any Preferred
Stock Designation) and such directors shall not be included in any of the classes created pursuant
to this Article V unless expressly provided by such terms.

ARTICLE VI
BY-LAWS

In furtherance and not in limitation of the powers conferred upon it by law, the Board
shall have the power to adopt, amend, alter or repeal the By-Laws. The affirmative vote of a
majority of the Board shall be required to adopt, amend, alter or repeal the By-Laws. The By-
Laws also may be adopted, amended, altered or repealed by the stockholders to the extent
permissible under the DGCL; provided, however, that in addition to any vote of the holders of
any class or series of capital stock of the Corporation required by law or by this Certificate
(including any Preferred Stock Designation), the affirmative vote of the holders of at least a
majority of the voting power of all then outstanding shares of capital stock of the Corporation
entitled to vote generally in the election of directors, voting together as a single class, shall be
required for the stockholders to adopt, amend, alter or repeal the By-Laws.

ARTICLE VII
MEETINGS OF STOCKHOLDERS

Section 7.1. No Action by Written Consent.

Except as otherwise expressly provided by the terms of any series of Preferred Stock
permitting the holders of such series of Preferred Stock to act by written consent, any action

4
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required or permitted to be taken by stockholders of the Corporation must be effected at a duly
called annual or special meeting of stockholders of the Corporation, unless the taking of such
action by means of written consent of the stockholders of the Corporation is approved in advance
by a resolution adopted by the Board.

Section 7.2. Meetings.

Except as otherwise required by law or the terms of any one or more series of Preferred
Stock, special meetings of stockholders of the Corporation (i) may be called by the Chairman of
the Board, the Chief Executive Officer or any member of the Board pursuant to a resolution
adopted by a majority of the Board and (ii) shall be called by the Secretary at the written request
(a “Special Meeting Request”) of holders of record of at least 20% of the voting power of the
outstanding stock of the Corporation entitled to vote on the matter or matters to be brought
before the proposed special meeting. Such request shall state the purpose or purposes of the
proposed meeting. Within 15 days of the Corporation’s receipt of a Special Meeting Request
that complies with this Section 7.2, the Corporation shall send a notice of the meeting to
stockholders as set forth in the By-Laws. Special meetings of stockholders shall be held at such
place and time and on such date as shall be determined by the Corporation and stated in the
Corporation’s notice of meeting, provided that a special meeting of stockholders called pursuant
to a Special Meeting Request shall be held no later than 30 days after the date the Corporation
receives the Special Meeting Request, unless the stockholders submitting such Special Meeting
Request shall request a date no later than 60 days after the date the Corporation receives the
Special Meeting Request. Any special meeting of stockholders called pursuant to a Special
Meeting Request and as to which notice has been given may be postponed, and any such special
meeting as to which notice has been given may be cancelled, by the Secretary upon public
announcement given before the date previously scheduled for such meeting or any adjournment
thereof, in each case only if the stockholders submitting such Special Meeting Request shall
request such postponement or cancellation in writing.

Section 7.3. Advance Notice.

Subject to Section 7.2, advance notice of stockholder nominations for the election of
directors and of business to be brought by stockholders before any meeting of the stockholders of
the Corporation shall be given in the manner provided in the By-Laws.

ARTICLE VIII
SECTION 203 OF THE DGCL

The Corporation hereby elects not to be governed by Section 203 of the DGCL.

ARTICLE IX
LIMITED LIABILITY; INDEMNIFICATION

Section 9.1. Limitation of Personal Liability.

No person who is or was a director of the Corporation shall be personally liable to the
Corporation or any of its stockholders for monetary damages for breach of fiduciary duty as a
director, except to the extent such exemption from liability or limitation thereof is not permitted

5
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by the DGCL as the same exists or hereafter may be amended. If the DGCL is hereafter
amended to authorize corporate action further limiting or eliminating the liability of directors,
then the liability of a director to the Corporation or its stockholders shall be limited or eliminated
to the fullest extent permitted by the DGCL, as so amended. Any repeal or amendment of this
Section 9.1 by the stockholders of the Corporation or by changes in law, or the adoption of any
other provision of this Certificate inconsistent with this Section 9.1 will, unless otherwise
required by law, be prospective only (except to the extent such amendment or change in law
permits the Corporation to further limit or eliminate the liability of directors) and shall not
adversely affect any right or protection of a director of the Corporation existing at the time of
such repeal or amendment or adoption of such inconsistent provision with respect to acts or
omissions occurring prior to such repeal or amendment or adoption of such inconsistent
provision.

Section 9.2. Indemnification.

@) Each person who was or is made a party or is threatened to be made a party to or
is otherwise involved in any threatened, pending or completed action, suit or proceeding,
whether civil, criminal, administrative or investigative (hereinafter a “proceeding”), by reason of
the fact that he or she is or was a director or officer of the Corporation or, while a director or
officer of the Corporation, is or was serving at the request of the Corporation as a director,
officer, employee or agent of another corporation or of a partnership, joint venture, trust or other
enterprise, including service with respect to an employee benefit plan (hereinafter a “Covered
Person”), whether the basis of such proceeding is alleged action in an official capacity as a
director, officer, employee or agent, or in any other capacity while serving as a director, officer,
employee or agent, shall be indemnified and held harmless by the Corporation to the fullest
extent authorized or permitted by applicable law, as the same exists or may hereafter be
amended, against all expense, liability and loss (including, without limitation, attorneys’ fees,
judgments, fines, ERISA excise taxes and penalties and amounts paid in settlement) reasonably
incurred or suffered by such Covered Person in connection with such proceeding, and such right
to indemnification shall continue as to a person who has ceased to be a director, officer,
employee or agent and shall inure to the benefit of this or her heirs, executors and administrators;
and such right to indemnification shall continue as to a person who has ceased to be a director,
officer, employee or agent and shall inure to the benefit of his or her heirs, executors and
administrators; provided, however, that, except for proceedings to enforce rights to
indemnification, the Corporation shall indemnify a Covered Person in connection with a
proceeding (or part thereof) initiated by such Covered Person only if such proceeding (or part
thereof) is authorized by the Board (whether before, during or after the pendency of such
proceeding). The right to indemnification conferred by this Section 9.2 shall be a contract right
that shall fully vest at the time the Covered Person first assumes his or her position as a director
or officer of the Corporation and shall include the right to be paid by the Corporation the
expenses incurred in defending or otherwise participating in any such proceeding in advance of
its final disposition.

(b) The rights provided to Covered Persons pursuant to this Section 9.2 shall not be
exclusive of any other right that any Covered Person may have or hereafter acquire under
applicable law, this Certificate, the By-Laws, an agreement, a vote of stockholders or
disinterested directors, or otherwise.
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(c) Any repeal or amendment of this Section 9.2 by the stockholders of the
Corporation or by changes in law, or the adoption of any other provision of this Certificate
inconsistent with this Section 9.2, will, unless otherwise required by law, be prospective only
(except to the extent such amendment or change in law permits the Corporation to provide
broader indemnification rights on a retroactive basis than permitted prior thereto), and will not in
any way diminish or adversely affect any right or protection existing at the time of such repeal or
amendment or adoption of such inconsistent provision in respect of any act or omission
occurring prior to such repeal or amendment or adoption of such inconsistent provision.

(d) This Section 9.2 shall not limit the right of the Corporation, to the extent and in
the manner authorized or permitted by law, to indemnify and to advance expenses to persons
other than Covered Persons.

ARTICLE X
COMPETITIVE OPPORTUNITY

If any stockholder, any Affiliate of any stockholder or any of such stockholder’s or its
Affiliate’s partners, members, stockholders, directors, officers or Affiliates (collectively,
“Representatives”), acquires knowledge of a potential transaction or matter which may be an
investment or business opportunity or prospective economic or competitive advantage in which
the Corporation could have an interest or expectancy (a “Competitive Opportunity”) or otherwise
is then exploiting any Competitive Opportunity, the Corporation will have no interest in, and no
expectation that, such Competitive Opportunity be offered to it. Any such interest or expectation
is hereby renounced so that such stockholder and its Representatives (including any
Representative serving as an officer or director of the Corporation) shall (a) have no duty to
communicate or present such Competitive Opportunity to the Corporation and (b) have the right
to either hold any such Competitive Opportunity for such stockholder’s (and its agents’, partners’
or Affiliates’) own account and benefit or to recommend, assign or otherwise transfer such
Competitive Opportunity to persons other than the Corporation or any Affiliate of the
Corporation. For purposes of this Certificate, “Affiliate” shall mean, with respect to any person,
any other person that directly, or indirectly through one or more intermediaries, controls, is
controlled by, or is under common control with, such first person. This Article X shall not apply
and shall not have any force or effect in the event that the Competitive Opportunity is presented
to, acquired, or otherwise obtained by, a Representative as a result of such Representative’s
capacity as a director of the Corporation.

ARTICLE XI
AMENDMENT OF CERTIFICATE OF INCORPORATION

The Corporation reserves the right to amend, alter, change or repeal any provision
contained in this Certificate (including any Preferred Stock Designation), in the manner now or
hereafter prescribed by this Certificate and the DGCL,; and, except as set forth in Article 1X, all
rights, preferences and privileges herein conferred upon stockholders, directors or any other
persons by and pursuant to this Certificate in its present form or as hereafter amended are granted
subject to the right reserved in this Article XI; provided, however, that, notwithstanding any
other provision of this Certificate, and in addition to any other vote that may be required by law
or any Preferred Stock Designation, the affirmative vote of the holders of at least 66 2/3% of the
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voting power of all then outstanding shares of capital stock of the Corporation entitled to vote
generally in the election of directors, voting together as a single class, shall be required to
amend, alter or repeal, or adopt any provision of this Certificate inconsistent with the purpose
and intent of, Article V, Article VI, Article VII or this Article XI.

(SIGNATURE PAGE FOLLOWS)
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IN WITNESS WHEREOF, Nuo Therapeutics, Inc. has caused this Certificate to be duly
executed in its name and on its behalf by its Secretary this [_]th day of April, 2016.

NUO THERAPEUTICS, INC.

By:
Name:
Title:
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AMENDED AND RESTATED
BY-LAWS
OF
NUO THERAPEUTICS, INC,,
a Delaware corporation
(the “Corporation”)

(Adopted as of April [__], 2016)
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AMENDED AND RESTATED
BY-LAWS
OF
NUO THERAPEUTICS, INC.

ARTICLE |
OFFICES

Section 1.1  Regqistered Office. The registered office of the Corporation within the
State of Delaware shall be located at either (a) the principal place of business of the Corporation
in the State of Delaware or (b) the office of the corporation or individual acting as the
Corporation’s registered agent in Delaware.

Section 1.2 Additional Offices. The Corporation may, in addition to its registered
office in the State of Delaware, have such other offices and places of business, both within and
outside the State of Delaware, as the Board of Directors of the Corporation (the “Board”) may
from time to time determine or as the business and affairs of the Corporation may require.

ARTICLE Il
STOCKHOLDERS MEETINGS

Section 2.1 Annual Meetings. The annual meeting of stockholders shall be held at
such place and time and on such date as shall be determined by the Board and stated in the notice
of the meeting, provided that the Board may in its sole discretion determine that the meeting
shall not be held at any place, but may instead be held solely by means of remote communication
pursuant to Section 9.5(a). At each annual meeting, the stockholders shall elect the directors of
the Corporation and may transact any other business as may properly be brought before the
meeting.

Section 2.2 Special Meetings. Except as otherwise required by applicable law, special
meetings of stockholders, for any purpose or purposes, may be called only as provided in the
Corporation’s Second Amended and Restated Certificate of Incorporation, as the same may be
amended or restated from time to time (the “Certificate of Incorporation”). The Board may in
its sole discretion determine that a special meeting shall not be held at any place, but may instead
be held solely by means of remote communication pursuant to Section 9.5(a).

Section 2.3 Notices. Whenever stockholders are required or permitted to take any
action at a meeting, a written notice of the meeting shall be given which shall state the place, if
any, date and hour of the meeting, the means of remote communications, if any, by which
stockholders and proxyholders may be deemed to be present in person and vote at such meeting.
Unless otherwise provided by applicable law or the Certificate of Incorporation, such notice shall
be given by the Corporation not less than 10 nor more than 60 days before the date of the
meeting to each stockholder entitled to vote at such meeting as of the record date for determining
the stockholders entitled to notice of the meeting in the manner permitted by Section 9.3. If said
notice is for a stockholders meeting other than an annual meeting, it shall in addition state the
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purpose or purposes for which the meeting is called, and the business transacted at such meeting
shall be limited to the matters so stated in the Corporation’s notice of meeting (or any
supplement thereto), and, if applicable, the Special Meeting Request or as otherwise permitted
pursuant to Section 2.7 or Section 3.2. Other than a special meeting of stockholders called
pursuant to a Special Meeting Request in accordance with the Certificate of Incorporation, any
meeting of stockholders as to which notice has been given may be postponed, and any special
meeting of stockholders as to which notice has been given may be cancelled, by a resolution
adopted by a majority of the Board upon public announcement given before the date previously
scheduled for such meeting or any adjournment thereof.

Section 2.4 Quorum. Except as otherwise provided by applicable law, the Certificate
of Incorporation or these By-Laws, the presence, in person or by proxy, at a stockholders
meeting of the holders of shares of outstanding capital stock of the Corporation representing a
majority of the voting power of all outstanding shares of capital stock of the Corporation entitled
to vote at such meeting shall constitute a quorum for the transaction of business at such meeting,
except that when specified business is to be voted on by a class or series of stock voting as a
class, the holders of shares representing a majority of the voting power of the outstanding shares
of such class or series shall constitute a quorum of such class or series for the transaction of such
business. If a quorum shall not be present or represented by proxy at any meeting of the
stockholders, the chairman of the meeting may adjourn the meeting from time to time in the
manner provided in Section 2.6 until a quorum shall attend. The stockholders present at a duly
convened meeting may continue to transact business until adjournment, notwithstanding the
withdrawal of enough stockholders to leave less than a quorum. Shares of its own stock
belonging to the Corporation or to another corporation (if a majority of the voting power of the
shares entitled to vote in the election of directors belonging to such other corporation is held,
directly or indirectly, by the Corporation) shall neither be entitled to vote nor, for quorum
purposes, be counted in (a) the number shares present, in person or by proxy, at a stockholders
meeting or (b) the number of shares of outstanding capital stock of the Corporation entitled to
vote at a stockholders meeting; provided, however, that the foregoing shall not limit the right of
the Corporation or any such other corporation to vote shares held by it in a fiduciary capacity.

Section 2.5  Voting of Shares.

@) Voting Lists. The Secretary shall prepare, or shall cause the officer or
agent who has charge of the stock ledger of the Corporation to prepare, at least 10 days before
every meeting of stockholders, a complete list of the stockholders of record entitled to vote at the
meeting (provided, however, if the record date for determining the stockholders entitled to vote
is less than 10 days before the meeting date, the list shall reflect the stockholders entitled to vote
as of the tenth day before the meeting date), arranged in alphabetical order for each class of stock
and showing the address and the number of shares registered in the name of each stockholder.
Nothing contained in this Section 2.5(a) shall require the Corporation to include the telephone
number or other electronic contact information for electronic transmission to any stockholder on
such list. Such list shall be open to the examination of any stockholder, for any purpose germane
to the meeting, during ordinary business hours for a period of at least 10 days prior to the
meeting: (i) on a reasonably accessible electronic network, provided that the information
required to gain access to such list is provided with the notice of the meeting, or (ii) during
ordinary business hours, at the principal place of business of the Corporation. If the Corporation
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determines to make the list available on an electronic network, the Corporation may take
reasonable steps to ensure that such information is available only to stockholders of the
Corporation. If the meeting is to be held at a place, then the list of stockholders entitled to vote
at the meeting shall be produced and kept at the time and place of the meeting during the whole
time thereof, and may be examined by any stockholder who is present. If a meeting of
stockholders is to be held solely by means of remote communication as permitted by Section
9.5(a), then such list shall be open to the examination of any stockholder during the whole time
of the meeting on a reasonably accessible electronic network, and the information required to
access such list shall be provided with the notice of meeting. The stock ledger shall be the only
evidence as to who are the stockholders entitled to examine the list required by this Section
2.5(a) or to vote in person or by proxy at any meeting of stockholders.

(b) Manner of Voting. At any stockholders meeting, every stockholder
entitled to vote may vote in person or by proxy. If authorized by the Board, the voting by
stockholders or proxyholders at any meeting conducted by remote communication may be
effected by a ballot submitted by electronic transmission, provided that any such electronic
transmission must either set forth or be submitted with information from which the Corporation
can determine that the electronic transmission was authorized by the stockholder or proxyholder.
The Board, in its discretion, or the chairman of the meeting of stockholders, in such person’s
discretion, may require that any votes cast at such meeting shall be cast by written ballot.

(©) Proxies. Each stockholder entitled to vote at a meeting of stockholders
may authorize another person or persons to act for such stockholder by proxy, but no such proxy
shall be voted or acted upon after three years from its date, unless the proxy provides for a longer
period. Proxies need not be filed with the Secretary of the Corporation until the meeting is called
to order, but shall be filed with the Secretary before being voted. Without limiting the manner in
which a stockholder may authorize another person or persons to act for such stockholder as
proxy, either of the following shall constitute a valid means by which a stockholder may grant
such authority.

Q) A stockholder may execute a writing authorizing another person or
persons to act for such stockholder as proxy. Execution may be accomplished by the stockholder
or such stockholder’s authorized officer, director, employee or agent signing such writing or
causing such person’s signature to be affixed to such writing by any reasonable means,
including, but not limited to, by facsimile signature.

(i) A stockholder may authorize another person or persons to act for
such stockholder as proxy by transmitting or authorizing the transmission of an electronic
transmission to the person who will be the holder of the proxy or to a proxy solicitation firm,
proxy support service organization or like agent duly authorized by the person who will be the
holder of the proxy to receive such transmission, provided that any such electronic transmission
must either set forth or be submitted with information from which it can be determined that the
electronic transmission was authorized by the stockholder.

(iii)  Any copy, electronic transmission or other reliable reproduction of
the writing or transmission authorizing another person or persons to act as proxy for a
stockholder may be substituted or used in lieu of the original writing or transmission for any and
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all purposes for which the original writing or transmission could be used; provided that such
copy, electronic transmission or other reproduction shall be a complete reproduction of the entire
original writing or transmission.

(d) Required Vote. Subject to the rights of the holders of one or more series
of preferred stock of the Corporation (“Preferred Stock”), voting separately by class or series, to
elect directors pursuant to the terms of one or more series of Preferred Stock, the election of
directors shall be determined by a plurality of the votes cast by the stockholders present in person
or represented by proxy at the meeting and entitled to vote thereon. All other matters shall be
determined by the vote of a majority of the votes cast by the stockholders present in person or
represented by proxy at the meeting and entitled to vote thereon, unless the matter is one upon
which, by applicable law, the Certificate of Incorporation, these By-Laws or applicable stock
exchange rules, a different vote is required, in which case such provision shall govern and
control the decision of such matter.

(e) Inspectors of Election. The Board may, and shall if required by law, in
advance of any meeting of stockholders, appoint one or more persons as inspectors of election,
who may be employees of the Corporation or otherwise serve the Corporation in other capacities,
to act at such meeting of stockholders or any adjournment thereof and to make a written report
thereof. The Board may appoint one or more persons as alternate inspectors to replace any
inspector who fails to act. If no inspectors of election or alternates are appointed by the Board,
the chairman of the meeting shall appoint one or more inspectors to act at the meeting. Each
inspector, before discharging his or her duties, shall take and sign an oath faithfully to execute
the duties of inspector with strict impartiality and according to the best of his or her ability. The
inspectors shall ascertain and report the number of outstanding shares and the voting power of
each; determine the number of shares present in person or represented by proxy at the meeting
and the validity of proxies and ballots; count all votes and ballots and report the results;
determine the disposition of any challenges and retain for a reasonable period a record of the
disposition of any challenges made to any determination by the inspectors; and certify their
determination of the number of shares represented at the meeting and their count of all votes and
ballots. No person who is a candidate for an office at an election may serve as an inspector at
such election. Each report of an inspector shall be in writing and signed by the inspector or by a
majority of them if there is more than one inspector acting at such meeting. If there is more than
one inspector, the report of a majority shall be the report of the inspectors.

Section 2.6 Adjournments. Any annual or special meeting of stockholders may be
adjourned by the chairman of the meeting, from time to time, whether or not there is a quorum,
to reconvene at the same or some other place, provided that a special meeting of stockholders
called pursuant to a Special Meeting Request may not be adjourned without the written consent
of the stockholders that submitted such Special Meeting Request. Notice need not be given of
any such adjourned meeting if the date, time and place or the means of remote communication
by which stockholders and proxyholders may be deemed to be present in person and vote at such
adjourned meeting, as applicable, are announced at the meeting at which the adjournment is
taken. At the adjourned meeting the stockholders, or the holders of any class or series of stock
entitled to vote separately as a class, as the case may be, may transact any business that might
have been transacted at the original meeting. If the adjournment is for more than 30 days, notice
of the adjourned meeting shall be given to each stockholder of record entitled to vote at the
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meeting. If after the adjournment a new record date for stockholders entitled to vote is fixed for
the adjourned meeting, the Board shall fix a new record date for notice of such adjourned
meeting in accordance with Section 2.3, and shall give notice of the adjourned meeting to each
stockholder of record entitled to vote at such adjourned meeting as of the record date fixed for
notice of such adjourned meeting.

Section 2.7  Advance Notice for Business.

@) Annual Meetings of Stockholders. No business may be transacted at an
annual meeting of stockholders, other than business that is either (I) specified in the
Corporation’s notice of meeting (or any supplement thereto) given by or at the direction of the
Board, (1) otherwise properly brought before the annual meeting by or at the direction of the
Board or (111) otherwise properly brought before the annual meeting by any stockholder of the
Corporation (x) who is a stockholder on the date of the giving of the notice provided for in this
Section 2.7(a) and who is entitled to vote at such annual meeting and (y) who complies with the
notice procedures set forth in this Section 2.7(a). Except for proposals properly made in
accordance with Rule 14a-8 (or any successor thereof) under the Securities Exchange Act of
1934, as amended (the “Exchange Act”), and included in the notice of meeting given by or at the
direction of the Board, the foregoing clause (111) shall be the exclusive means for a stockholder
to propose business to be brought before an annual meeting of stockholders. Stockholders
seeking to nominate persons for election to the Board must comply with Section 3.2, and this
Section 2.7 shall not be applicable to nominations.

Q) In addition to any other applicable requirements, for business
(other than nominations) to be properly brought before an annual meeting by a stockholder, such
stockholder must have given timely notice thereof in proper written form to the Secretary of the
Corporation and such business must otherwise be a proper matter for stockholder action. Subject
to Section 2.7(a)(iv), a stockholder’s notice to the Secretary with respect to such business, to be
timely, must comply with the provisions of this Section 2.7(a)(i). A stockholder’s notice must be
received by the Secretary at the principal executive offices of the Corporation not later than the
close of business on the 90th day nor earlier than the opening of business on the 120th day before
the anniversary date of the immediately preceding annual meeting of stockholders; provided,
however, that if the annual meeting is called for a date that is more than 30 days earlier or more
than 60 days later than such anniversary date, notice by the stockholder to be timely must be so
received not earlier than the opening of business on the 120th day before the meeting and not
later than the later of (x) the close of business on the 90th day before the meeting or (y) the close
of business on the 10th day following the day on which public announcement of the date of the
annual meeting is first made by the Corporation. The public announcement of an adjournment or
postponement of an annual meeting shall not commence a new time period for the giving of a
stockholder’s notice as described in this Section 2.7(a).

(i)  To be in proper written form, a stockholder’s notice to the
Secretary with respect to any business (other than director nominations which are the subject of
Section 3.2) must set forth:

(A)  as to each such matter such stockholder proposes to bring before
the annual meeting (1) a brief description of the business desired to be brought
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before the annual meeting and any material interest in such business of such
stockholder and any Stockholder Associated Person (as defined below),
individually or in the aggregate, (2) the text of the proposal or business (including
the text of any resolutions proposed for consideration and if such business
includes a proposal to amend these By-Laws, the text of the proposed
amendment) and (3) the reasons for conducting such business at the annual
meeting;

(B)  the name and address of the stockholder proposing such business,
as they appear on the Corporation’s books;

(C)  the class or series and number of shares of capital stock of the
Corporation that are owned of record or are directly or indirectly owned
beneficially by such stockholder and by any Stockholder Associated Person;

(D)  any proxy (other than a revocable proxy given in response to a
solicitation made pursuant to Section 14(a) (or any successor thereof) of the
Exchange Act by way of a solicitation statement filed on Schedule 14A), contract,
arrangement, understanding or relationship pursuant to which such stockholder or
any Stockholder Associated Person has a right to vote any shares of the
Corporation;

(E)  any Derivative Position held by such Stockholder and by any
Stockholder Associated Person;

(F) a description of all agreements, arrangements or understandings
(written or oral) between or among such stockholder, any Stockholder Associated
Person or any other person or persons (including their names) in connection with
the proposal of such business by such stockholder;

(G) any other information relating to such stockholder and any
Stockholder Associated Person that would be required to be disclosed in a proxy
statement or other filings required to be made in connection with solicitation of
proxies for election of directors (even if an election contest is not involved), or
would be otherwise required, in each case pursuant to Section 14 (or any
successor thereof) of the Exchange Act and the rules and regulations promulgated
thereunder;

(H)  a representation that such stockholder intends to appear in person
or by proxy at the annual meeting to bring such business before the meeting; and

M a statement of whether such stockholder or any Stockholder
Associated Person intends, or is part of a group that intends, to solicit proxies in
connection with the proposal.

(iii)  The foregoing notice requirements of this Section 2.7(a) shall be
deemed satisfied by a stockholder as to any proposal made pursuant to Rule 14a-8 (or any
successor thereof) of the Exchange Act if the stockholder has notified the Corporation of such
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stockholder’s intention to present such proposal at an annual meeting in compliance with Rule
14a-8 (or any successor thereof) of the Exchange Act. No business shall be conducted at the
annual meeting of stockholders except business brought before the annual meeting in accordance
with the procedures set forth in this Section 2.7(a), provided, however, that once business has
been properly brought before the annual meeting in accordance with such procedures, nothing in
this Section 2.7(a) shall be deemed to preclude discussion by any stockholder of any such
business conducted in accordance with the rules for such meeting as set forth in Section 2.8. If
the Board or the chairman of the annual meeting determines that any stockholder proposal was
not made in accordance with the provisions of this Section 2.7(a) or that the information
provided in a stockholder’s notice does not satisfy the information requirements of this Section
2.7(a), such proposal shall not be presented for action at the annual meeting. Notwithstanding
the foregoing provisions of this Section 2.7(a), if the stockholder (or a qualified representative of
the stockholder) does not appear at the annual meeting of stockholders of the Corporation to
present the proposed business, such proposed business shall not be transacted, notwithstanding
that proxies in respect of such matter may have been received by the Corporation.

(iv)  In addition to the provisions of this Section 2.7(a), a stockholder
shall also comply with all applicable requirements of the Exchange Act and the rules and
regulations thereunder with respect to the matters set forth herein. Nothing in this Section 2.7(a)
shall be deemed to affect any rights of stockholders to request inclusion of proposals in the
Corporation’s proxy statement pursuant to Rule 14a-8 (or any successor thereof) under the
Exchange Act.

(b) Special Meetings of Stockholders. Any business may be transacted at a
special meeting of stockholders, provided that with respect to each special meeting of
stockholders, only such business shall be conducted as is permitted by Section 2.3. Nominations
of persons for election to the Board may be made at a special meeting of stockholders pursuant
to Section 3.2. Notwithstanding any provision contained herein, in the case of a special meeting
of stockholders called pursuant to a Special Meeting Request, to be timely, a stockholder’s notice
to the Secretary must be received by the Secretary at the principal executive offices of the
Corporation not later than 15 days prior to such meeting.

Section 2.8 Conduct of Meetings. The chairman of each annual and special meeting
of stockholders shall be the Chairman of the Board or, in the absence (or inability or refusal to
act) of the Chairman of the Board, the Chief Executive Officer (if he or she shall be a director) or
such other person as shall be appointed by the Board. The date and time of the opening and the
closing of the polls for each matter upon which the stockholders will vote at a meeting shall be
announced at the meeting by the chairman of the meeting. The Board may adopt or, in the
absence thereof, the chairman of the meeting may prescribe, such rules and regulations for the
conduct of the meeting of stockholders as it shall deem appropriate. Except to the extent
inconsistent with these By-Laws or such rules and regulations, the chairman of any meeting of
stockholders shall have the right and authority to convene, adjourn and close the meeting, and to
do all such acts as, in the judgment of such chairman, are appropriate for the proper conduct of
the meeting. Such rules, regulations or procedures, whether adopted by the Board or prescribed
by the chairman of the meeting, may include, without limitation, the following: (a) the
establishment of an agenda or order of business for the meeting; (b) rules and procedures for
maintaining order at the meeting and the safety of those present; (c) limitations on attendance at
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or participation in the meeting to stockholders of record of the Corporation, their duly authorized
and constituted proxies or such other persons as the chairman of the meeting shall determine; (d)
restrictions on entry to the meeting after the time fixed for the commencement thereof; and (e)
limitations on the time allotted (to individuals and in the aggregate) to questions or comments by
participants. Unless and to the extent determined by the Board or the chairman of the meeting,
meetings of stockholders shall not be required to be held in accordance with the rules of
parliamentary procedure. The secretary of each annual and special meeting of stockholders shall
be the Secretary or, in the absence (or inability or refusal to act) of the Secretary, the chairman of
the meeting may appoint any person to act as secretary of the meeting.

Section 2.9  No Action by Consent of Stockholders in Lieu of Meeting. Except as
otherwise expressly provided by the terms of any series of Preferred Stock permitting the holders
of such series of Preferred Stock to act by written consent, any action required or permitted to be
taken by the stockholders of the Corporation must be effected at a duly called annual or special
meeting of the stockholders of the Corporation, unless a majority of the Board approves in
advance the taking of such action by means of written consent of stockholders, in which case
such action may be taken without a meeting, without prior notice and without a vote, if a consent
or consents in writing, setting forth the action so taken, shall be signed by the holders of
outstanding stock having not less than the minimum voting power that would be necessary to
authorize or take such action at a meeting at which all shares entitled to vote thereon were
present and voted and shall be delivered to the Corporation to its registered office in the State of
Delaware, the Corporation’s principal place of business, or the Secretary of the Corporation.
Every written consent shall bear the date of signature of each stockholder who signs the consent
and no written consent shall be effective to take the corporate action referred to therein unless,
within 60 days of the date the earliest dated consent is delivered to the Corporation, a written
consent or consents signed by a sufficient number of holders to take such action are delivered to
the Corporation by delivery to the Corporation’s registered office in the State of Delaware, the
Corporation’s principal place of business, or the Secretary. Delivery made to the Corporation’s
registered office shall be by hand or by certified or registered mail, return receipt requested. An
electronic transmission consenting to the action to be taken and transmitted by a stockholder,
proxyholder or a person or persons authorized to act for a stockholder or proxyholder shall be
deemed to be written, signed and dated for purposes hereof if such electronic transmission sets
forth or is delivered with information from which the Corporation can determine that such
transmission was transmitted by a stockholder or proxyholder (or by a person authorized to act
for a stockholder or proxyholder) and the date on which such stockholder, proxyholder or
authorized person transmitted such transmission. The date on which such electronic
transmission is transmitted shall be deemed to be the date on which such consent was signed. No
consent given by electronic transmission shall be deemed to have been delivered until such
consent is reproduced in paper form and delivered to the Corporation by delivery either to the
Corporation’s registered office in the State of Delaware, the Corporation’s principal place of
business, or the Secretary of the Corporation. Delivery made to the Corporation’s registered
office shall be made by hand or by certified or registered mail, return receipt requested.
Notwithstanding the limitations on delivery in the previous sentence, consents given by
electronic transmission may be otherwise delivered to the Corporation’s principal place of
business or to the Secretary if, to the extent, and in the manner provided by resolution of a
majority of the Board. Any copy, electronic transmission or other reliable reproduction of a
consent in writing may be substituted or used in lieu of the original writing for any and all
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purposes for which the original writing could be used; provided that such copy, electronic
transmission or other reproduction shall be a complete reproduction of the entire original writing.
Prompt notice of the taking of the corporate action without a meeting by less than unanimous
written consent shall be given to those stockholders who have not consented in writing and who,
if the action had been taken at a meeting, would have been entitled to notice of the meeting if the
record date for notice of such meeting had been the date that written consents signed by a
sufficient number of holders were delivered to the Corporation as provided in this Section 2.9.

ARTICLE 11
DIRECTORS

Section 3.1  Powers. The business and affairs of the Corporation shall be managed by
or under the direction of the Board, which may exercise all such powers of the Corporation and
do all such lawful acts and things as are not by statute or by the Certificate of Incorporation or by
these By-Laws required to be exercised or done by the stockholders. Directors need not be
stockholders or residents of the State of Delaware.

Section 3.2  Advance Notice for Nomination of Directors.

@) Only persons who are nominated in accordance with the following
procedures shall be eligible for election as directors by the stockholders of the Corporation,
except as may be otherwise provided by the terms of one or more series of Preferred Stock with
respect to the rights of holders of one or more series of Preferred Stock to elect directors.
Nominations of persons for election to the Board at any annual meeting of stockholders, or at
any special meeting of stockholders called for the purpose of electing directors as set forth in the
Corporation’s notice of such special meeting, may be made (i) by or at the direction of the Board
or (ii) by any stockholder of the Corporation (x) who is a stockholder of record on the date of the
giving of the notice provided for in this Section 3.2 and who is entitled to vote in the election of
directors at such meeting and (y) who complies with the notice procedures set forth in this
Section 3.2.

(b) In addition to any other applicable requirements, for a nomination to be
made by a stockholder, such stockholder must have given timely notice thereof in proper written
form to the Secretary of the Corporation. To be timely, a stockholder’s notice to the Secretary
must comply with the provisions of this Section 3.2(b). A stockholder’s notice must be received
by the Secretary at the principal executive offices of the Corporation: (i) in the case of an annual
meeting, not later than the close of business on the 90th day nor earlier than the opening of
business on the 120th day before the anniversary date of the immediately preceding annual
meeting of stockholders; provided, however, that if the annual meeting is called for a date that is
more than 30 days earlier or more than 60 days after such anniversary date, notice by the
stockholder to be timely must be so received not earlier than the opening of business on the
120th day before the meeting and not later than the later of (x) the close of business on the 90th
day before the meeting or (y) the close of business on the 10th day following the day on which
public announcement of the date of the annual meeting is first made by the Corporation; (ii)
except as specified in clause (iii), in the case of a special meeting of stockholders called for the
purpose of electing directors, not earlier than the opening of business on the 120th day before the
meeting and not later than the later of (x) the close of business on the 90th day before the
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meeting or (y) the close of business on the 10th day following the day on which public
announcement of the date of the special meeting is first made by the Corporation; and (iii) in the
case of a special meeting of stockholders called pursuant to a Special Meeting Request for the
purpose of electing directors, not later than 15 days prior to such meeting. The public
announcement of an adjournment or postponement of an annual meeting or special meeting shall
not commence a new time period for the giving of a stockholder’s notice as described in this
Section 3.2.

() Notwithstanding anything in paragraph (b) to the contrary, if the number
of directors to be elected to the Board at an annual meeting is greater than the number of
nominees of the Corporation and there is no public announcement by the Corporation specifying
a decrease in the size of the Board at the time the notice of such meeting is given to stockholders,
a stockholder’s notice required by this Section 3.2 shall be considered timely, but only with
respect to the directorships for which the Corporation has failed to provide nominees, if it shall
be received by the Secretary at the principal executive offices of the Corporation not later than
the close of business on the 10th day following the date on which such notice was given by the
Corporation.

(d) To be in proper written form, a stockholder’s notice to the Secretary must
set forth:

Q) as to each person whom the stockholder proposes to nominate for
election as a director:

(A)  the name, age, business address and residence address of the
person,

(B)  the principal occupation or employment of the person,

(C)  the class or series and number of shares of capital stock of the
Corporation that are owned of record or are directly or indirectly owned
beneficially by the person,

(D)  any Derivative Instrument directly or indirectly owned beneficially
by such nominee, and

(E) any other information relating to the person that would be required
to be disclosed in a proxy statement or other filings required to be made in
connection with solicitations of proxies for election of directors pursuant to
Section 14 (or any successor thereof) of the Exchange Act and the rules and
regulations promulgated thereunder; and

(i) as to the stockholder giving the notice:

(A)  the name and address of such stockholder as they appear on the
Corporation’s books,
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(B)  the class or series and number of shares of capital stock of the
Corporation that are owned of record or directly or indirectly owned beneficially
by such Stockholder and any Stockholder Associated Person,

(C)  any proxy (other than a revocable proxy given in response to a
solicitation made pursuant to Section 14(a) (or any successor thereof) of the
Exchange Act by way of a solicitation statement filed on Schedule 14A), contract,
arrangement, understanding or relationship pursuant to which such stockholder or
any Stockholder Associated Person has a right to vote any shares of the
Corporation,

(D)  any Derivative Position held by such Stockholder and by an
Stockholder Associated Person,

(E)  a description of all agreements, arrangements or understandings
(written or oral) between or among such stockholder, any Stockholder Associated
Person, any proposed nominee or any other person or persons (including their
names) pursuant to which the nomination or nominations are to be made by such
stockholder,

(F)  a representation that such stockholder intends to appear in person
or by proxy at the meeting to nominate the persons named in its notice,

(G) any other information relating to such stockholder and any
Stockholder Associated Person that would be required to be disclosed in a proxy
statement or other filings required to be made in connection with solicitations of
proxies for election of directors pursuant to Section 14 (or any successor thereof)
of the Exchange Act and the rules and regulations promulgated thereunder,

(H) a description of all direct and indirect compensation and other
material monetary agreements, arrangements and understandings during the past
three years, and any other material relationships, between or among such
stockholder or any Stockholder Associated Person, or others acting in concert
therewith, on the one hand, and each proposed nominee, and his or her respective
affiliates and associates, or others acting in concert therewith, on the other hand,
including, without limitation all information that would be required to be
disclosed pursuant to Rule 404 promulgated under Regulation S-K if the
stockholder making the nomination and any Stockholder Associated Person, or
any person acting in concert therewith, was the “registrant” for purposes of such
rule and the nominee was a director or executive officer of such registrant, and

() a statement of whether such stockholder or any Stockholder
Associated Person intends, or is part of a group that intends, to solicit proxies for
the election of the proposed nominee. Such notice must be accompanied by a
written consent of each proposed nominee to being named as a nominee and to
serve as a director if elected.
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(e) If the Board or the chairman of the meeting of stockholders determines
that any nomination was not made in accordance with the provisions of this Section 3.2, then
such nomination shall not be considered at the meeting in question. Notwithstanding the
foregoing provisions of this Section 3.2, if the stockholder (or a qualified representative of the
stockholder) does not appear at the meeting of stockholders of the Corporation to present the
nomination, such nomination shall be disregarded, notwithstanding that proxies in respect of
such nomination may have been received by the Corporation.

()] In addition to the provisions of this Section 3.2, a stockholder shall also
comply with all of the applicable requirements of the Exchange Act and the rules and regulations
thereunder with respect to the matters set forth herein. Nothing in this Section 3.2 shall be
deemed to affect any rights of the holders of Preferred Stock to elect directors pursuant to the
Certificate of Incorporation or the right of the Board to fill newly created directorships and
vacancies on the Board pursuant to the Certificate of Incorporation.

Section 3.3  Compensation.  Unless otherwise restricted by the Certificate of
Incorporation or these By-Laws, the Board shall have the authority to fix the compensation of
directors. The directors may be reimbursed their expenses, if any, of attendance at each meeting
of the Board and may be paid either a fixed sum for attendance at each meeting of the Board or
other compensation as director. No such payment shall preclude any director from serving the
Corporation in any other capacity and receiving compensation therefor. Members of committees
of the Board may be allowed like compensation and reimbursement of expenses for service on
the committee.

ARTICLE IV
BOARD MEETINGS

Section4.1  Annual Meetings. The Board shall meet as soon as practicable after the
close of each annual stockholders meeting at the place of the annual stockholders meeting unless
the Board shall fix another time and place and give notice thereof in the manner required herein
for special meetings of the Board. No notice to the directors shall be necessary to legally
convene this meeting, except as provided in this Section 4.1.

Section 4.2  Regular Meetings. Regularly scheduled, periodic meetings of the Board
may be held without notice at such times, dates and places as shall from time to time be
determined by the Board.

Section 4.3 Special Meetings. Special meetings of the Board (a) may be called by the
Chairman of the Board or the Chief Executive Officer and (b) shall be called by the Chairman of
the Board, the Chief Executive Officer or Secretary on the written request of at least a majority
of directors then in office, or the sole director, as the case may be, and shall be held at such time,
date and place as may be determined by the person calling the meeting or, if called upon the
request of directors or the sole director, as specified in such written request. Notice of each
special meeting of the Board shall be given, as provided in Section 9.3, to each director (i) at
least 24 hours before the meeting if such notice is oral notice given personally or by telephone or
written notice given by hand delivery or by means of a form of electronic transmission and
delivery; (ii) at least two days before the meeting if such notice is sent by a nationally recognized
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overnight delivery service; and (iii) at least five days before the meeting if such notice is sent
through the United States mail. If the Secretary shall fail or refuse to give such notice, then the
notice may be given by the officer who called the meeting or the directors who requested the
meeting. Any and all business that may be transacted at a regular meeting of the Board may be
transacted at a special meeting. Except as may be otherwise expressly provided by applicable
law, the Certificate of Incorporation, or these By-Laws, neither the business to be transacted at,
nor the purpose of, any special meeting need be specified in the notice or waiver of notice of
such meeting. A special meeting may be held at any time without notice if all the directors are
present or if those not present waive notice of the meeting in accordance with Section 9.4.

Section4.4  Quorum; Required Vote. A majority of the Board shall constitute a
quorum for the transaction of business at any meeting of the Board, and the act of a majority of
the directors present at any meeting at which there is a quorum shall be the act of the Board,
except as may be otherwise specifically provided by applicable law, the Certificate of
Incorporation or these By-Laws. If a quorum shall not be present at any meeting, a majority of
the directors present may adjourn the meeting from time to time, without notice other than
announcement at the meeting, until a quorum is present.

Section4.5  Consent In Lieu of Meeting. Unless otherwise restricted by the Certificate
of Incorporation or these By-Laws, any action required or permitted to be taken at any meeting
of the Board or any committee thereof may be taken without a meeting if all members of the
Board or committee, as the case may be, consent thereto in writing or by electronic transmission,
and the writing or writings or electronic transmission or transmissions (or paper reproductions
thereof) are filed with the minutes of proceedings of the Board or committee. Such filing shall
be in paper form if the minutes are maintained in paper form and shall be in electronic form if
the minutes are maintained in electronic form.

Section 4.6  Organization. The chairman of each meeting of the Board shall be the
Chairman of the Board or, in the absence (or inability or refusal to act) of the Chairman of the
Board, a chairman elected from the directors present. The Secretary shall act as secretary of all
meetings of the Board. In the absence (or inability or refusal to act) of the Secretary, the
chairman of the meeting may appoint any person to act as secretary of the meeting.

ARTICLE V
COMMITTEES OF DIRECTORS

Section 5.1  Establishment. The Board may designate one or more committees, each
committee to consist of one or more of the directors of the Corporation. Each committee shall
keep regular minutes of its meetings and report the same to the Board when required. The Board
shall have the power at any time to fill vacancies in, to change the membership of, or to dissolve
any such committee.

Section 5.2  Available Powers. Any committee established pursuant to Section 5.1
hereof, to the extent permitted by applicable law and by resolution of the Board, shall have and
may exercise all of the powers and authority of the Board in the management of the business and
affairs of the Corporation, and may authorize the seal of the Corporation to be affixed to all
papers that may require it.
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Section 5.3  Alternate Members. The Board may designate one or more directors as
alternate members of any committee, who may replace any absent or disqualified member at any
meeting of such committee.

Section 5.4  Procedures. Unless the Board otherwise provides, the time, date, place, if
any, and notice of meetings of a committee shall be determined by such committee. Notice of
each committee meeting shall be given, as provided in Section 9.3, to each committee member
(i) at least 24 hours before the meeting if such notice is oral notice given personally or by
telephone or written notice given by hand delivery or by means of a form of electronic
transmission and delivery; (ii) at least two days before the meeting if such notice is sent by a
nationally recognized overnight delivery service; and (iii) at least five days before the meeting if
such notice is sent through the United States mail. At meetings of a committee, a majority of the
number of members of the committee (but not including any alternate member, unless such
alternate member has replaced any absent or disqualified member at the time of, or in connection
with, such meeting) shall constitute a quorum for the transaction of business. The act of a
majority of the members present at any meeting at which a quorum is present shall be the act of
the committee, except as otherwise specifically provided by applicable law, the Certificate of
Incorporation, these By-Laws or the Board. If a quorum is not present at a meeting of a
committee, the members present may adjourn the meeting from time to time, without notice
other than an announcement at the meeting, until a quorum is present. Unless the Board
otherwise provides and except as provided in these By-Laws, each committee designated by the
Board may make, alter, amend and repeal rules for the conduct of its business. In the absence of
such rules each committee shall conduct its business in the same manner as the Board is
authorized to conduct its business pursuant to Article 111 and Article 1V of these By-Laws.

ARTICLE VI
OFFICERS

Section 6.1  Officers. The officers of the Corporation elected by the Board shall be a
Chairman of the Board, a Chief Executive Officer, and such other officers as the Board from
time to time may determine. Officers elected by the Board shall each have such powers and
duties as generally pertain to their respective offices, subject to the specific provisions of this
Article VI. Such officers shall also have such powers and duties as from time to time may be
conferred by the Board. The Chairman of the Board or the Chief Executive Officer may also
appoint such other officers (including, without limitation, a Treasurer, Secretary, Controller and
one or more Vice Presidents) as may be necessary or desirable for the conduct of the business of
the Corporation. Such other officers shall have such powers and duties and shall hold their
offices for such terms as may be provided in these By-Laws or as may be prescribed by the
Board or, if such officer has been appointed by the Chairman of the Board or the Chief Executive
Officer, as may be prescribed by the appointing officer.

@ Chairman of the Board. The Chairman of the Board shall preside when
present at all meetings of the stockholders and the Board. The Chairman of the Board shall
advise and counsel the Chief Executive Officer and other officers and shall exercise such powers
and perform such duties as shall be assigned to or required of the Chairman of the Board from
time to time by the Board or these By-Laws.

96201817\V-1 15



Case 16-10192-MFW Doc 321 Filed 04/15/16 Page 37 of 251

(b) Chief Executive Officer. The Chief Executive Officer shall be the chief
executive officer of the Corporation, shall have general supervision of the affairs of the
Corporation and general control of all of its business subject to the ultimate authority of the
Board, and shall be responsible for the execution of the policies of the Board.

(©) Secretary.

Q) The Secretary shall attend all meetings of the stockholders, the
Board and committees of the Board (at the request of the Board or such committee) and shall
record the proceedings of such meetings in books to be kept for that purpose. The Secretary
shall give, or cause to be given, notice of all meetings of the stockholders and special meetings
of the Board and shall perform such other duties as may be prescribed by the Board, the
Chairman of the Board or the Chief Executive Officer. The Secretary shall have custody of the
corporate seal of the Corporation and the Secretary shall have authority to affix the same to any
instrument requiring it, and when so affixed, it may be attested by his or her signature. The
Board may give general authority to any other officer to affix the seal of the Corporation and to
attest the affixing thereof by his or her signature.

(i)  The Secretary shall keep, or cause to be kept, at the principal
executive office of the Corporation or at the office of the Corporation’s transfer agent or
registrar, if one has been appointed, a stock ledger, or duplicate stock ledger, showing the names
of the stockholders and their addresses, the number and classes of shares held by each and, with
respect to certificated shares, the number and date of certificates issued for the same and the
number and date of certificates cancelled.

(d) Treasurer. The Treasurer shall perform all duties commonly incident to
that office (including, without limitation, the care and custody of the funds and securities of the
Corporation which from time to time may come into the Treasurer’s hands and the deposit of the
funds of the Corporation in such banks or trust companies as the Board or the Chief Executive
Officer may authorize).

Section 6.2  Term of Office; Removal; Vacancies. The Chairman of the Board shall be
elected annually by the Board at its first meeting held after each annual meeting of stockholders,
and he or she shall hold office until the next annual meeting of the Board and until their
successors are duly elected and qualified or until their earlier death, resignation, retirement,
disqualification, or removal from office. Any officer, whether elected by the Board or appointed
by the Chairman of the Board or the Chief Executive Officer, may be removed, with or without
cause, at any time by the Board. Any officer appointed by the Chairman of the Board or the
Chief Executive Officer may also be removed, with or without cause, by the Chairman of the
Board or the Chief Executive Officer, as the case may be, unless the Board otherwise provides.
Any vacancy occurring in any elected office of the Corporation may be filled by the Board. Any
vacancy occurring in any office appointed by the Chairman of the Board or the Chief Executive
Officer may be filled by the Chairman of the Board or the Chief Executive Officer as the case
may be, unless the Board then determines that such office shall thereupon be elected by the
Board, in which case the Board shall elect such officer.
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Section 6.3  Other Officers. The Board may delegate the power to appoint such other
officers and agents, and may also remove such officers and agents or delegate the power to
remove same, as it shall from time to time deem necessary or desirable.

Section 6.4  Multiple Officeholders; Stockholder and Director Officers. Any number
of offices may be held by the same person unless the Certificate of Incorporation or these By-
Laws otherwise provide. Officers need not be stockholders or residents of the State of Delaware.

ARTICLE VII
SHARES

Section 7.1 Certificated and Uncertificated Shares. The shares of the Corporation
shall be represented by certificates, provided that the Board may provide by resolution or
resolutions that some or all of any or all classes or series of its stock shall be uncertificated
shares. Any such resolution shall not apply to shares represented by a certificate until such
certificate is surrendered to the Corporation. Notwithstanding the adoption of such a resolution
by the Board, every holder of stock represented by certificates and upon request every holder of
uncertificated shares shall be entitled to have a certificate signed in accordance with Section 7.3
representing the number of shares registered in certificate form. The Corporation shall not have
power to issue a certificate representing shares in bearer form.

Section 7.2 Multiple Classes of Stock. If the Corporation shall be authorized to issue
more than one class of stock or more than one series of any class, the Corporation shall (a) cause
the powers, designations, preferences and relative, participating, optional or other special rights
of each class of stock or series thereof and the qualifications, limitations or restrictions of such
preferences or rights to be set forth in full or summarized on the face or back of any certificate
that the Corporation issues to represent shares of such class or series of stock or (b) in the case of
uncertificated shares, within a reasonable time after the issuance or transfer of such shares, send
to the registered owner thereof a written notice containing the information required to be set
forth on certificates as specified in clause (a) above; provided, however, that, except as otherwise
provided by applicable law, in lieu of the foregoing requirements, there may be set forth on the
face or back of such certificate or, in the case of uncertificated shares, on such written notice a
statement that the Corporation will furnish without charge to each stockholder who so requests
the powers, designations, preferences and relative, participating, optional or other special rights
of each class of stock or series thereof and the qualifications, limitations or restrictions of such
preferences or rights.

Section 7.3 Signatures. Each certificate representing capital stock of the Corporation
shall be signed by or in the name of the Corporation by (a) the Secretary and (b) any other
authorized officer of the Corporation. Any or all the signatures on the certificate may be a
facsimile. In case any officer, transfer agent or registrar who has signed or whose facsimile
signature has been placed upon a certificate shall have ceased to be such officer, transfer agent or
registrar before such certificate is issued, such certificate may be issued by the Corporation with
the same effect as if such person were such officer, transfer agent or registrar on the date of
issue.

Section 7.4  Consideration and Payment for Shares.
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€)] Subject to applicable law and the Certificate of Incorporation, shares of
stock may be issued for such consideration, having in the case of shares with par value a value
not less than the par value thereof, and to such persons, as determined from time to time by the
Board. The consideration may consist of any tangible or intangible property or benefit to the
Corporation including cash, promissory notes, services performed, contracts for services to be
performed or other securities.

(b) Subject to applicable law and the Certificate of Incorporation, shares may
not be issued until the full amount of the consideration has been paid, unless upon the face or
back of each certificate issued to represent any partly paid shares of capital stock or upon the
books and records of the Corporation in the case of partly paid uncertificated shares, there shall
have been set forth the total amount of the consideration to be paid therefor and the amount paid
thereon up to and including the time said certificate representing certificated shares or said
uncertificated shares are issued.

Section 7.5  Lost, Destroyed or Wrongfully Taken Certificates.

€)] If an owner of a certificate representing shares claims that such certificate
has been lost, destroyed or wrongfully taken, the Corporation shall issue a new certificate
representing such shares or such shares in uncertificated form if the owner: (i) requests such a
new certificate before the Corporation has notice that the certificate representing such shares has
been acquired by a protected purchaser; (ii) if requested by the Corporation, delivers to the
Corporation a bond sufficient to indemnify the Corporation against any claim that may be made
against the Corporation on account of the alleged loss, wrongful taking or destruction of such
certificate or the issuance of such new certificate or uncertificated shares; and (iii) satisfies other
reasonable requirements imposed by the Corporation.

(b) If a certificate representing shares has been lost, destroyed or wrongfully
taken, and the owner fails to notify the Corporation of that fact within a reasonable time after the
owner has notice of such loss, apparent destruction or wrongful taking and the Corporation
registers a transfer of such shares before receiving notification, the owner shall be precluded
from asserting against the Corporation any claim for registering such transfer or a claim to a new
certificate representing such shares or such shares in uncertificated form.

Section 7.6 Transfer of Stock.

@) If a certificate representing shares of the Corporation is presented to the
Corporation with a stock power or other endorsement requesting the registration of transfer of
such shares or an instruction is presented to the Corporation requesting the registration of
transfer of uncertificated shares, the Corporation shall register the transfer as requested if:

Q) in the case of certificated shares, the certificate representing such
shares has been surrendered,

(i) (A) with respect to certificated shares, the endorsement is made by
the person specified by the certificate as entitled to such shares; (B) with respect to uncertificated
shares, an instruction is made by the registered owner of such uncertificated shares; or (C) with
respect to certificated shares or uncertificated shares, the endorsement or instruction is made by
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any other appropriate person or by an agent who has actual authority to act on behalf of the
appropriate person;

(iii)  the Corporation has received a guarantee of signature of the person
signing such endorsement or instruction or such other reasonable assurance that the endorsement
or instruction is genuine and authorized as the Corporation may request;

(iv)  the transfer does not violate any restriction on transfer imposed by
the Corporation that is enforceable in accordance with Section 7.8(a); and

(V) such other conditions for such transfer as shall be provided for
under applicable law have been satisfied.

(b) Whenever any transfer of shares shall be made for collateral security and
not absolutely, the Corporation shall only record such fact in the entry of transfer if, when the
certificate for such shares is presented to the Corporation for transfer or, if such shares are
uncertificated, when the instruction for registration of transfer thereof is presented to the
Corporation, both the transferor and transferee request the Corporation to do so.

Section 7.7  Regqistered Stockholders. Before due presentment for registration of
transfer of a certificate representing shares of the Corporation or of an instruction requesting
registration of transfer of uncertificated shares, the Corporation may treat the registered owner as
the person exclusively entitled to inspect for any proper purpose the stock ledger and the other
books and records of the Corporation, vote such shares, receive dividends or notifications with
respect to such shares and otherwise exercise all the rights and powers of the owner of such
shares, except that a person who is the beneficial owner of such shares (if held in a voting trust or
by a nominee on behalf of such person) may, upon providing documentary evidence of beneficial
ownership of such shares and satisfying such other conditions as are provided under applicable
law, may also so inspect the books and records of the Corporation.

Section 7.8  Effect of the Corporation’s Restriction on Transfer.

@) A written restriction on the transfer or registration of transfer of shares of
the Corporation or on the amount of shares of the Corporation that may be owned by any person
or group of persons, if permitted by the DGCL and noted conspicuously on the certificate
representing such shares or, in the case of uncertificated shares, contained in a notice sent by the
Corporation to the registered owner of such shares within a reasonable time after the issuance or
transfer of such shares, may be enforced against the holder of such shares or any successor or
transferee of the holder including an executor, administrator, trustee, guardian or other fiduciary
entrusted with like responsibility for the person or estate of the holder.

(b) A restriction imposed by the Corporation on the transfer or the registration
of shares of the Corporation or on the amount of shares of the Corporation that may be owned by
any person or group of persons, even if otherwise lawful, is ineffective against a person without
actual knowledge of such restriction unless: (i) the shares are certificated and such restriction is
noted conspicuously on the certificate; or (ii) the shares are uncertificated and such restriction
was contained in a notice sent by the Corporation to the registered owner of such shares within a
reasonable time after the issuance or transfer of such shares.
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Section 7.9  Regqulations. The Board shall have power and authority to make such
additional rules and regulations, subject to any applicable requirement of law, as the Board may
deem necessary and appropriate with respect to the issue, transfer or registration of transfer of
shares of stock or certificates representing shares. The Board may appoint one or more transfer
agents or registrars and may require for the validity thereof that certificates representing shares
bear the signature of any transfer agent or registrar so appointed.

ARTICLE VIII
INDEMNIFICATION

Section 8.1  Right to Indemnification. Each person who was or is made a party or is
threatened to be made a party to or is otherwise involved in any threatened, pending or
completed action, suit or proceeding, whether civil, criminal, administrative or investigative
(hereinafter a “proceeding”), by reason of the fact that he or she is or was a director or officer of
the Corporation or, while a director or officer of the Corporation, is or was serving at the request
of the Corporation as a director, officer, employee or agent of another corporation or of a
partnership, joint venture, trust or other enterprise, including service with respect to an employee
benefit plan (hereinafter a “Covered Person”), whether the basis of such proceeding is alleged
action in an official capacity as a director, officer, employee or agent, or in any other capacity
while serving as a director, officer, employee or agent, shall be indemnified and held harmless by
the Corporation to the fullest extent authorized or permitted by applicable law, as the same exists
or may hereafter be amended, against all expense, liability and loss (including, without
limitation, attorneys’ fees, judgments, fines, ERISA excise taxes and penalties and amounts paid
in settlement) reasonably incurred or suffered by such Covered Person in connection with such
proceeding; provided, however, that, except as provided in Section 8.3 with respect to
proceedings to enforce rights to indemnification, the Corporation shall indemnify a Covered
Person in connection with a proceeding (or part thereof) initiated by such Covered Person only if
such proceeding (or part thereof) is authorized by the Board (whether before, during or after the
pendency of such proceeding).

Section 8.2 Right to Advancement of Expenses. In addition to the right to
indemnification conferred in Section 8.1, a Covered Person shall also have the right to be paid by
the Corporation the expenses (including, without limitation, attorneys’ fees) incurred in
defending, testifying, or otherwise participating in any such proceeding in advance of its final
disposition (hereinafter an “advancement of expenses™); provided, however, that, if the Delaware
General Corporation Law (“DGCL”) requires, an advancement of expenses incurred by a
Covered Person in his or her capacity as a director or officer of the Corporation (and not in any
other capacity in which service was or is rendered by such Covered Person, including, without
limitation, service to an employee benefit plan) shall be made only upon delivery to the
Corporation of an undertaking (hereinafter an “undertaking”), by or on behalf of such Covered
Person, to repay all amounts so advanced if it shall ultimately be determined by final judicial
decision from which there is no further right to appeal (hereinafter a “final adjudication”) that
such Covered Person is not entitled to be indemnified for such expenses under this Article VIII
or otherwise.

Section 8.3  Right of Indemnitee to Bring Suit. If a claim under Section 8.1 or Section
8.2 is not paid in full by the Corporation within 60 days after a written claim therefor has been
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received by the Corporation, except in the case of a claim for an advancement of expenses, in
which case the applicable period shall be 20 days, the Covered Person may at any time thereafter
bring suit against the Corporation to recover the unpaid amount of the claim. If successful in
whole or in part in any such suit, or in a suit brought by the Corporation to recover an
advancement of expenses pursuant to the terms of an undertaking, the Covered Person shall also
be entitled to be paid the expense of prosecuting or defending such suit. In (a) any suit brought
by the Covered Person to enforce a right to indemnification hereunder (but not in a suit brought
by a Covered Person to enforce a right to an advancement of expenses) it shall be a defense that,
and (b) in any suit brought by the Corporation to recover an advancement of expenses pursuant
to the terms of an undertaking, the Corporation shall be entitled to recover such expenses upon a
final adjudication that, the Covered Person has not met any applicable standard for
indemnification set forth in the DGCL. Neither the failure of the Corporation (including its
directors who are not parties to such action, a committee of such directors, independent legal
counsel, or its stockholders) to have made a determination prior to the commencement of such
suit that indemnification of the Covered Person is proper in the circumstances because the
Covered Person has met the applicable standard of conduct set forth in the DGCL, nor an actual
determination by the Corporation (including a determination by its directors who are not parties
to such action, a committee of such directors, independent legal counsel, or its stockholders) that
the Covered Person has not met such applicable standard of conduct, shall create a presumption
that the Covered Person has not met the applicable standard of conduct or, in the case of such a
suit brought by the Covered Person, shall be a defense to such suit. In any suit brought by the
Covered Person to enforce a right to indemnification or to an advancement of expenses
hereunder, or by the Corporation to recover an advancement of expenses pursuant to the terms of
an undertaking, the burden of proving that the Covered Person is not entitled to be indemnified,
or to such advancement of expenses, under this Article VIII or otherwise shall be on the
Corporation.

Section 8.4  Non-Exclusivity of Rights. The rights provided to Covered Persons
pursuant to this Article VIII shall not be exclusive of any other right that any Covered Person
may have or hereafter acquire under applicable law, the Certificate of Incorporation, these By-
Laws, an agreement, a vote of stockholders or disinterested directors, or otherwise.

Section 8.5  Insurance. The Corporation may maintain insurance, at its expense, to
protect itself and/or any director, officer, employee or agent of the Corporation or another
corporation, partnership, joint venture, trust or other enterprise against any expense, liability or
loss, whether or not the Corporation would have the power to indemnify such person against
such expense, liability or loss under the DGCL.

Section 8.6  Indemnification of Other Persons. This Article VIII shall not limit the
right of the Corporation to the extent and in the manner authorized or permitted by law to
indemnify and to advance expenses to persons other than Covered Persons. Without limiting the
foregoing, the Corporation may, to the extent authorized from time to time by the Board, grant
rights to indemnification and to the advancement of expenses to any employee or agent of the
Corporation and to any other person who is or was serving at the request of the Corporation as a
director, officer, employee or agent of another corporation or of a partnership, joint venture, trust
or other enterprise, including service with respect to an employee benefit plan, to the fullest
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extent of the provisions of this Article VIII with respect to the indemnification and advancement
of expenses of Covered Persons under this Article VIII.

Section 8.7  Third Party Indemnitors. The Corporation hereby acknowledges that
certain Covered Persons have certain rights to indemnification, advancement of expenses and/or
insurance provided by third parties, including stockholders of the Corporation (collectively, the
“Third Party Indemnitors™). The Corporation hereby agrees:

(@) that it is the indemnitor of first resort (i.e., its obligations to any such
Covered Person are primary and any obligation of the Third Party Indemnitors to advance
expenses or to provide indemnification for the same expenses or liabilities incurred by any such
Covered Person are secondary);

(b) that it shall be required to advance the full amount of expenses incurred by
any such Covered Person and shall be liable for the full amount of all Expenses, judgments,
penalties, fines and amounts paid in settlement to the extent legally permitted and as required by
the terms of the Certificate of Incorporation or these By-Laws (or any agreement between the
Corporation and any such Covered Person), without regard to any rights any such Covered
Person may have against the Third Party Indemnitors; and

(c) that it irrevocably waives, relinquishes and releases the Third Party
Indemnitors from any and all claims against the Third Party Indemnitors for contribution,
subrogation or any other recovery of any kind in respect thereof.

The Corporation further agrees that no advancement or payment by the Third Party Indemnitors
on behalf of any such Covered Person with respect to any claim for which any such Covered
Person has sought indemnification from the Corporation shall affect the foregoing and the Third
Party Indemnitors shall have a right of contribution and/or be subrogated to the extent of such
advancement or payment to all of the rights of recovery of Indemnitee against the Corporation.
The Corporation agrees that the Third Party Indemnitors are express third party beneficiaries of
the terms of this Section 8.7.

Section 8.8 Amendments. Any repeal or amendment of this Article VIl by the Board
or the stockholders of the Corporation or by changes in applicable law, or the adoption of any
other provision of these By-Laws inconsistent with this Article VIII, shall, to the extent
permitted by applicable law, be prospective only (except to the extent such amendment or
change in applicable law permits the Corporation to provide broader indemnification rights to
Covered Persons on a retroactive basis than permitted prior thereto), and will not in any way
diminish or adversely affect any right or protection existing hereunder in respect of any act or
omission occurring prior to such repeal or amendment or adoption of such inconsistent provision.

Section 8.9  Certain Definitions. For purposes of this Article VIII, (a) references to
“other enterprise” shall include any employee benefit plan; (b) references to “fines” shall include
any excise taxes assessed on a person with respect to an employee benefit plan; (c) references to
“serving at the request of the Corporation” shall include any service that imposes duties on, or
involves services by, a person with respect to any employee benefit plan, its participants, or
beneficiaries; and (d) a person who acted in good faith and in a manner such person reasonably
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believed to be in the interest of the participants and beneficiaries of an employee benefit plan
shall be deemed to have acted in a manner “not opposed to the best interest of the Corporation”
for purposes of Section 145 of the DGCL.

Section 8.10 Contract Rights. The rights provided to Covered Persons pursuant to this
Avrticle VIII: (a) shall be contract rights based upon good and valuable consideration, pursuant to
which a Covered Person may bring suit as if the provisions of this Article VII1 were set forth in a
separate written contract between the Covered Person and the Corporation, (b) shall fully vest at
the time the Covered Person first assumes his or her position as a director or officer of the
Corporation, (c) are intended to be retroactive and shall be available with respect to any act or
omission occurring prior to the adoption of this Article VIII, (d) shall continue as to a Covered
Person who has ceased to be a director or officer of the Corporation, and (e) shall inure to the
benefit of the Covered Person’s heirs, executors and administrators.

Section 8.11  Severability. If any provision or provisions of this Article VIII shall be
held to be invalid, illegal or unenforceable for any reason whatsoever: (a) the validity, legality
and enforceability of the remaining provisions of this Article VIII shall not in any way be
affected or impaired thereby; and (b) to the fullest extent possible, the provisions of this Article
VIl (including, without limitation, each such portion of this Article VIII containing any such
provision held to be invalid, illegal or unenforceable) shall be construed so as to give effect to
the intent manifested by the provision held invalid, illegal or unenforceable.

ARTICLE IX
MISCELLANEOUS

Section 9.1  Place of Meetings. If the place of any meeting of stockholders, the Board
or committee of the Board for which notice is required under these By-Laws is not designated in
the notice of such meeting, such meeting shall be held at the principal business office of the
Corporation; provided, however, if the Board has, in its sole discretion, determined that a
meeting shall not be held at any place, but instead shall be held by means of remote
communication pursuant to Section 9.5 hereof, then such meeting shall not be held at any place.

Section 9.2  Fixing Record Dates.

@) In order that the Corporation may determine the stockholders entitled to
notice of any meeting of stockholders or any adjournment thereof, the Board may fix a record
date, which shall not precede the date upon which the resolution fixing the record date is adopted
by the Board, and which record date shall not be more than 60 nor less than 10 days before the
date of such meeting. If the Board so fixes a record date, such date shall also be the record date
for determining the stockholders entitled to vote at such meeting unless the Board determines, at
the time it fixes such record date, that a later date on or before the date of the meeting shall be
the date for making such determination. If no record date is fixed by the Board, the record date
for determining stockholders entitled to notice of and to vote at a meeting of stockholders shall
be at the close of business on the business day preceding the day on which notice is given, or, if
notice is waived, at the close of business on the business day preceding the day on which the
meeting is held. A determination of stockholders of record entitled to notice of or to vote at a
meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that
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the Board may fix a new record date for determination of stockholders entitled to vote at the
adjourned meeting, and in such case shall also fix as the record date for stockholders entitled to
notice of such adjourned meeting the same or an earlier date as that fixed for determination of
stockholders entitled to vote in accordance with the foregoing provisions of this Section 9.2(a) at
the adjourned meeting.

(b) In order that the Corporation may determine the stockholders entitled to
receive payment of any dividend or other distribution or allotment of any rights or the
stockholders entitled to exercise any rights in respect of any change, conversion or exchange of
stock, or for the purpose of any other lawful action, the Board may fix a record date, which
record date shall not precede the date upon which the resolution fixing the record date is adopted,
and which record date shall be not more than 60 days prior to such action. If no record date is
fixed, the record date for determining stockholders for any such purpose shall be at the close of
business on the day on which the Board adopts the resolution relating thereto.

(©) In order that the Corporation may determine the stockholders entitled to
consent to corporate action in writing without a meeting, the Board may fix a record date, which
record date shall not precede the date upon which the resolution fixing the record date is adopted
by the Board, and which date shall not be more than 10 days after the date upon which the
resolution fixing the record date is adopted by the Board. If no record date has been fixed by the
Board, the record date for determining stockholders entitled to consent to corporate action in
writing without a meeting, when no prior action by the Board is otherwise required, shall be the
first date on which a signed written consent setting forth the action taken or proposed to be taken
is delivered to the Corporation by delivery to its registered office in the State of Delaware, its
principal place of business, or the Secretary of the Corporation. Delivery made to the
Corporation’s registered office shall be by hand or by certified or registered mail, return receipt
requested. If no record date has been fixed by the Board and prior action by the Board is
otherwise required, the record date for determining stockholders entitled to consent to corporate
action in writing without a meeting shall be at the close of business on the day on which the
Board adopts the resolution taking such prior action.

Section 9.3  Means of Giving Notice.

@ Notice to Directors. Whenever under applicable law, the Certificate of
Incorporation or these By-Laws notice is required to be given to any director, such notice shall
be given either (i) in writing and sent by hand delivery, through the United States mail, or by a
nationally recognized overnight delivery service for next day delivery, (ii) by means of electronic
transmission, or (iii) by oral notice given personally or by telephone. A notice to a director will
be deemed given as follows: (A) if given by hand delivery, orally, or by telephone, when actually
received by the director, (B) if sent through the United States mail, when deposited in the United
States mail, with postage and fees thereon prepaid, addressed to the director at the director’s
address appearing on the records of the Corporation, (C) if sent for next day delivery by a
nationally recognized overnight delivery service, when deposited with such service, with fees
thereon prepaid, addressed to the director at the director’s address appearing on the records of the
Corporation, (D) if sent by facsimile telecommunication, when sent to the facsimile number for
such director appearing on the records of the Corporation, (E) if sent by email, when sent to the
email address for such director appearing on the records of the Corporation, or (F) if sent by any

96201817\V-1 24



Case 16-10192-MFW Doc 321 Filed 04/15/16 Page 46 of 251

other form of electronic transmission, when sent to the address, location or number (as
applicable) for such director appearing on the records of the Corporation.

(b) Notice to Stockholders. Whenever under applicable law, the Certificate of
Incorporation or these By-Laws notice is required to be given to any stockholder, such notice
may be given (1) in writing and sent either by hand delivery, through the United States mail, or
by a nationally recognized overnight delivery service for next day delivery, or (2) by means of
electronic transmission consented to by the stockholder, to the extent permitted by, and subject to
the conditions set forth in Section 232 of the DGCL. A notice to a stockholder shall be deemed
given as follows:

Q) if given by hand delivery, when actually received by the
stockholder,

(i) if sent through the United States mail, when deposited in the
United States mail, with postage and fees thereon prepaid, addressed to the stockholder at the
stockholder’s address appearing on the stock ledger of the Corporation,

(i) if sent for next day delivery by a nationally recognized overnight
delivery service, when deposited with such service, with fees thereon prepaid, addressed to the
stockholder at the stockholder’s address appearing on the stock ledger of the Corporation, and

(iv) if given by a form of electronic transmission consented to by the
stockholder to whom the notice is given and otherwise meeting the requirements set forth above,

(A) if by email, when directed to an email address at which the
stockholder has consented to receive notice,

(B) if by a posting on an electronic network together with separate
notice to the stockholder of such specified posting, upon the later of (1) such
posting and (2) the giving of such separate notice, and

(C) if by any other form of electronic transmission, when directed to
the stockholder.

A stockholder may revoke such stockholder’s consent to receiving notice by means of electronic
communication by giving written notice of such revocation to the Corporation. Any such
consent shall be deemed revoked if (1) the Corporation is unable to deliver by electronic
transmission two consecutive notices given by the Corporation in accordance with such consent
and (2) such inability becomes known to the Secretary or to the Corporation’s transfer agent, or
other person responsible for the giving of notice; provided, however, the inadvertent failure to
treat such inability as a revocation shall not invalidate any meeting or other action.

(©) Notice to Stockholders Sharing Same Address. Without limiting the
manner by which notice otherwise may be given effectively by the Corporation to stockholders,
any notice to stockholders given by the Corporation under any provision of the DGCL, the
Certificate of Incorporation or these By-Laws shall be effective if given by a single written
notice to stockholders who share an address if consented to by the stockholders at that address to
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whom such notice is given. A stockholder may revoke such stockholder’s consent by delivering
written notice of such revocation to the Corporation. Any stockholder who fails to object in
writing to the Corporation within 60 days of having been given written notice by the Corporation
of its intention to send such a single written notice shall be deemed to have consented to
receiving such single written notice.

(d) Exceptions to Notice Requirements. Whenever notice is required to be
given, under the DGCL, the Certificate of Incorporation or these By-Laws, to any person with
whom communication is unlawful, the giving of such notice to such person shall not be required
and there shall be no duty to apply to any governmental authority or agency for a license or
permit to give such notice to such person. Any action or meeting that shall be taken or held
without notice to any such person with whom communication is unlawful shall have the same
force and effect as if such notice had been duly given. If the action taken by the Corporation is
such as to require the filing of a certificate with the Secretary of State of Delaware, the certificate
shall state, if such is the fact and if notice is required, that notice was given to all persons entitled
to receive notice except such persons with whom communication is unlawful. Whenever notice
is required to be given by the Corporation, under any provision of the DGCL, the Certificate of
Incorporation or these By-Laws, to any stockholder to whom (1) notice of two consecutive
annual meetings of stockholders and all notices of stockholder meetings or of the taking of action
by written consent of stockholders without a meeting to such stockholder during the period
between such two consecutive annual meetings, or (2) all, and at least two payments (if sent by
first-class mail) of dividends or interest on securities during a 12-month period, have been
mailed addressed to such stockholder at such stockholder’s address as shown on the records of
the Corporation and have been returned undeliverable, the giving of such notice to such
stockholder shall not be required. Any action or meeting that shall be taken or held without
notice to such stockholder shall have the same force and effect as if such notice had been duly
given. If any such stockholder shall deliver to the Corporation a written notice setting forth such
stockholder’s then-current address, the requirement that notice be given to such stockholder shall
be reinstated. If the action taken by the Corporation is such as to require the filing of a certificate
with the Secretary of State of Delaware, the certificate need not state that notice was not given to
persons to whom notice was not required to be given pursuant to Section 230(b) of the DGCL.
The exception in subsection (1) of the first sentence of this paragraph to the requirement that
notice be given shall not be applicable to any notice returned as undeliverable if the notice was
given by electronic transmission.

Section 9.4  Waiver of Notice. Whenever any notice is required to be given under
applicable law, the Certificate of Incorporation, or these By-Laws, a written waiver of such
notice, signed before or after the date of such meeting by the person or persons entitled to said
notice, or a waiver by electronic transmission by the person entitled to said notice, shall be
deemed equivalent to such required notice. All such waivers shall be kept with the books of the
Corporation. Attendance at a meeting shall constitute a waiver of notice of such meeting, except
where a person attends for the express purpose of objecting to the transaction of any business on
the ground that the meeting was not lawfully called or convened.

Section 9.5  Meeting Attendance via Remote Communication Equipment.
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€)] Stockholder Meetings. If authorized by the Board in its sole discretion,
and subject to such guidelines and procedures as the Board may adopt, stockholders and
proxyholders not physically present at a meeting of stockholders may, by means of remote
communication:

Q) participate in a meeting of stockholders; and

(i) be deemed present in person and vote at a meeting of stockholders,
whether such meeting is to be held at a designated place or solely by means of remote
communication, provided that (A) the Corporation shall implement reasonable measures to
verify that each person deemed present and permitted to vote at the meeting by means of remote
communication is a stockholder or proxyholder, (B) the Corporation shall implement reasonable
measures to provide such stockholders and proxyholders a reasonable opportunity to participate
in the meeting and to vote on matters submitted to the stockholders, including an opportunity to
read or hear the proceedings of the meeting substantially concurrently with such proceedings,
and (C) if any stockholder or proxyholder votes or takes other action at the meeting by means of
remote communication, a record of such votes or other action shall be maintained by the
Corporation.

(b) Board Meetings. Unless otherwise restricted by applicable law, the
Certificate of Incorporation or these By-Laws, members of the Board or any committee thereof
may participate in a meeting of the Board or any committee thereof by means of conference
telephone or other communications equipment by means of which all persons participating in the
meeting can hear each other. Such participation in a meeting shall constitute presence in person
at the meeting, except where a person participates in the meeting for the express purpose of
objecting to the transaction of any business on the ground that the meeting was not lawfully
called or convened.

Section 9.6  Dividends. The Board may from time to time declare, and the Corporation
may pay, dividends (payable in cash, property or shares of the Corporation’s capital stock) on the
Corporation’s outstanding shares of capital stock, subject to applicable law and the Certificate of
Incorporation.

Section 9.7  Reserves. The Board may set apart out of the funds of the Corporation
available for dividends a reserve or reserves for any proper purpose and may abolish any such
reserve.

Section 9.8  Contracts and Negotiable Instruments. Except as otherwise provided by
applicable law, the Certificate of Incorporation or these By-Laws, any contract, bond, deed,
lease, mortgage or other instrument may be executed and delivered in the name and on behalf of
the Corporation by such officer or officers or other employee or employees of the Corporation as
the Board may from time to time authorize. Such authority may be general or confined to
specific instances as the Board may determine. The Chairman of the Board, the Chief Executive
Officer, the President or any Vice President may execute and deliver any contract, bond, deed,
lease, mortgage or other instrument in the name and on behalf of the Corporation. Subject to any
restrictions imposed by the Board, the Chairman of the Board or the Chief Executive Officer
may delegate powers to execute and deliver any contract, bond, deed, lease, mortgage or other
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instrument in the name and on behalf of the Corporation to other officers or employees of the
Corporation under such person’s supervision and authority, it being understood, however, that
any such delegation of power shall not relieve such officer of responsibility with respect to the
exercise of such delegated power.

Section 9.9  Fiscal Year. The fiscal year of the Corporation shall be fixed by the
Board.

Section 9.10 Seal. The Board may adopt a corporate seal, which shall be in such form
as the Board determines. The seal may be used by causing it or a facsimile thereof to be
impressed, affixed or otherwise reproduced.

Section 9.11 Books and Records. The books and records of the Corporation may be
kept within or outside the State of Delaware at such place or places as may from time to time be
designated by the Board.

Section 9.12 Resignation. Any director, committee member or officer may resign by
giving notice thereof in writing or by electronic transmission to the Chairman of the Board, the
Chief Executive Officer or the Secretary. The resignation shall take effect at the time specified
therein, or at the time of receipt of such notice if no time is specified or the specified time is
earlier than the time of such receipt. Unless otherwise specified therein, the acceptance of such
resignation shall not be necessary to make it effective.

Section 9.13 Surety Bonds. Such officers, employees and agents of the Corporation (if
any) as the Chairman of the Board, the Chief Executive Officer or the Board may direct, from
time to time, shall be bonded for the faithful performance of their duties and for the restoration to
the Corporation, in case of their death, resignation, retirement, disqualification or removal from
office, of all books, papers, vouchers, money and other property of whatever kind in their
possession or under their control belonging to the Corporation, in such amounts and by such
surety companies as the Chairman of the Board, the Chief Executive Officer or the Board may
determine. The premiums on such bonds shall be paid by the Corporation and the bonds so
furnished shall be in the custody of the Secretary.

Section 9.14  Securities of Other Corporations. Powers of attorney, proxies, waivers of
notice of meeting, consents in writing and other instruments relating to securities owned by the
Corporation may be executed in the name of and on behalf of the Corporation by the Chairman
of the Board or the Chief Executive Officer. Any such officer, may, in the name of and on
behalf of the Corporation, take all such action as any such officer may deem advisable to vote in
person or by proxy at any meeting of security holders of any corporation in which the
Corporation may own securities, or to consent in writing, in the name of the Corporation as such
holder, to any action by such corporation, and at any such meeting or with respect to any such
consent shall possess and may exercise any and all rights and power incident to the ownership of
such securities and which, as the owner thereof, the Corporation might have exercised and
possessed. The Board may from time to time confer like powers upon any other person or
persons.
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Section 9.15 Amendments. In furtherance and not in limitation of the powers conferred
upon it by law, the Board shall have the power to adopt, amend, alter or repeal the By-Laws.
The affirmative vote of a majority of the Board shall be required to adopt, amend, alter or repeal
the By-Laws. The By-Laws also may be adopted, amended, altered or repealed by the
stockholders to the extent permissible under the DGCL,; provided, however, that in addition to
any vote of the holders of any class or series of capital stock of the Corporation required by
applicable law or the Certificate of Incorporation, the affirmative vote of the holders of at least a
majority of the voting power of all outstanding shares of capital stock of the Corporation entitled
to vote generally in the election of directors, voting together as a single class, shall be required
for the stockholders to adopt, amend, alter or repeal the By-Laws.

Section 9.16  Certain Definitions. For purposes of these By-Laws:

@ “Derivative Instrument” shall mean any option, warrant, convertible
security, stock appreciation right, swap or similar right with an exercise or conversion privilege
or a settlement payment or mechanism at a price related to any class or series of shares of the
Corporation or with a value derived in whole or in part from the value of any class or series of
shares of the Corporation, whether or not such instrument or right is subject to settlement in the
underlying class or series of shares of the Corporation or otherwise.

(b) “Derivative Position” shall mean (i) any Derivative Instrument directly or
indirectly owned beneficially by a stockholder or by any Stockholder Associated Person and any
other direct or indirect opportunity of a stockholder or any Stockholder Associated Person to
profit or share in any profit derived from any increase or decrease in the value of shares of the
Corporation, (ii) any short interest in any security of the Corporation held by a stockholder or
any Stockholder Associated Person (for purposes of Section 2.7 and Section 3.2 a person shall be
deemed to have a short interest in a security if such person directly or indirectly, through any
contract, arrangement, understanding, relationship or otherwise, has the opportunity to profit or
share in any profit derived from any decrease in the value of the subject security), (iii) any rights
beneficially owned, directly or indirectly, by a stockholder or Stockholder Associated Person to
dividends on the shares of the Corporation that are separated or separable from the underlying
shares of the Corporation, (iv) any proportionate interest in shares of the Corporation or
Derivative Instruments held, directly or indirectly, by a general or limited partnership in which a
stockholder or any Stockholder Associated Person is a general partner or, directly or indirectly,
beneficially owns an interest in a general partner or (v) any performance-related fees (other than
an asset-based fee) that a stockholder or any Stockholder Associated Person is entitled to based
on any increase or decrease in the value of shares of the Corporation or Derivative Instruments,
if any, including without limitation any such interests held by members of a stockholder’s or any
Stockholder Associated Person’s immediate family sharing the same household.

(©) “electronic transmission” means any form of communication, not directly
involving the physical transmission of paper, that creates a record that may be retained, retrieved
and reviewed by a recipient thereof, and that may be directly reproduced in paper form by such a
recipient through an automated process, including but not limited to transmission by facsimile
transmission, email, telex, telegram and cablegram.
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(d) “public announcement” shall mean disclosure in a press release reported
by the Dow Jones News Service, Associated Press or comparable national news service or in a
document publicly filed by the Corporation with the Securities and Exchange Commission
pursuant to Sections 13, 14 or 15(d) (or any successor provisions thereof) of the Exchange Act.

(e) “Stockholder Associated Person” shall mean for any stockholder that is a
beneficial owner of shares of stock of the Corporation (i) any person controlling, directly or
indirectly, or acting as a group (within the meaning of Rule 13-d under the Securities Exchange
Act of 1934, as amended) with respect to the shares of stock of the Corporation with, such
stockholder and (ii) any beneficial owner of shares of stock of the Corporation owned of record
or beneficially by such stockholder.
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CERTIFICATE OF DESIGNATION
OF
SERIES A PREFERRED STOCK
OF
NUO THERAPEUTICS, INC.

Pursuant to Section 151 of the

General Corporation Law of the State of Delaware

NUO THERAPEUTICS, INC., a Delaware corporation (the “Corporation”),
does hereby certify that pursuant to the authority conferred upon the Corporation’s board
of directors (together with any duly authorized committee thereof, the “Board of
Directors”) by the provisions of the Corporation’s Certificate of Incorporation, which
authorize the issuance of up to [29,400] shares of preferred stock, par value $0.0001 per
share, the following resolutions were duly adopted by the Board of Directors on April

[ ], 2016:

RESOLVED, that the issue of a class of preferred stock, par value $0.0001 per
share, of the Corporation is hereby authorized and the designation, preferences and
relative, participating, optional or other special rights and qualifications, limitations or
restrictions thereof are hereby fixed as follows:

Series A Preferred Stock.

1. Designation; Number of Shares; Rank.

@) There shall be a series of Preferred Stock to be designated as “Series A
Preferred Stock,” par value of $0.0001 per share (the “Series A Preferred Stock”), and
the authorized number of shares constituting such series shall be 29,400.!

(b) The Series A Preferred Stock shall rank, with respect to rights on
liquidation, winding up and dissolution, (i) senior to the Common Stock and each other
class of capital stock or series of preferred stock (collectively referred to as “Junior
Securities”), except for Parity Securities and Senior Securities, (ii) on parity and each
other class of capital stock or series of preferred stock which expressly provides that it
ranks on parity with the Series A Preferred Stock as to rights on liquidation, winding up

! Restrictions upon transfer of Series A Preferred Stock and Common Stock to be added on mutually
acceptable terms if the parties determine that such restrictions can be implemented to prevent loss of use
existing NOLs.

117847137_1
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and dissolution (collectively referred to as “Parity Securities”) and (iii) junior to each
other class of capital stock or series of preferred stock which expressly provides that it
ranks senior to the Series A Preferred Stock as to rights on liquidation, winding up and
dissolution (collectively referred to as “Senior Securities™).

2. Liquidation Preference.

@) Preference.

Q) In the event of any liquidation, dissolution or winding up of the
Corporation, either voluntarily or involuntarily (a “Liquidation”), the holders of the
Series A Preferred Stock (the “Series A Holders”) shall be entitled to receive, prior and
in preference to any distribution of any of the assets or surplus funds of the Corporation
to the holders of the Junior Securities (the “Junior Holders™), an amount equal to $1,000
for each share of Series A Preferred Stock (the “Series A Liquidation Preference”).

(i) If, upon the Liquidation, the assets of the Corporation are
insufficient to provide for the payment in full of the Series A Liquidation Preference to
the Series A Holders for each share of Series A Preferred Stock, those assets legally
available for distribution shall be paid ratably to the Series A Holders in proportion to the
amount of Series A Preferred Stock held by each holder.

(ifi)  Except as provided in this paragraph, after the payment in full of
the Series A Liquidation Preference to the Series A Holders for each outstanding share of
Series A Preferred Stock, each share of Junior Securities shall receive the remaining
assets of the Corporation.

(iv)  The Corporation shall give written notice to the Series A Holders
of the time and place of payment of amounts due pursuant to this Section 2(a) at least 20
days prior to the payment thereof.

(b) Definition. For purposes of this Section 2, each of the following events
shall be considered a Liquidation unless waived in writing by the holders of not less than
two-thirds of the shares of the outstanding Series A Preferred Stock (a “Super-Majority
of the Series A Stock™):

Q) (A) the sale, transfer or exclusive license or other disposition, in
one transaction or series of related transactions by the Corporation or any subsidiary of
the Corporation, of all or substantially all of the assets of the Corporation and its wholly-
owned subsidiaries, taken as a whole; and (B) the sale or disposition (whether by merger,
consolidation or otherwise) of one or more wholly-owned subsidiaries of the Corporation
if substantially all of the assets of the Corporation and its wholly-owned subsidiaries
taken as a whole are held by such subsidiary or subsidiaries, except where such sale,
lease, transfer, exclusive license or other disposition is to a wholly-owned subsidiary of
the Corporation; and

(i) aconsolidation or merger of the Corporation with or into any other

corporation or other entity or person, or any other corporate reorganization, in which the
117847137_1
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stockholders of the Corporation immediately prior to such consolidation, merger or
reorganization, own less than 50% of the Corporation’s voting power immediately after
such consolidation, merger or reorganization; or

(iii)  any transaction or series of related transactions to which the
Corporation is a party in which in excess of fifty percent (50%) of the Corporation’s
voting power is transferred unless such transaction or series of related transactions are
effected primarily for the purpose of financing the operations of the Corporation (as
determined by the Board of Directors acting in good faith).

(c) Any securities to be delivered to the Series A Holders and the holders of
Junior Securities upon a Liquidation shall be valued as follows:

Q) If traded on a securities exchange, the value shall be deemed to be
the average of the closing prices of the securities on that exchange over the 30-day period
ending three business days prior to the closing;

(i) If actively traded over-the-counter, the value shall be deemed to be
the average of the closing bid prices over the 30-day period ending three business days
prior to the closing; and

(iii)  If there is no active public market, the value shall be the fair
market value thereof, as mutually determined by the Corporation and a Super-Majority of
the Series A Stock, provided that if the Corporation and the holders of a Super-Majority
of the Series A Stock are unable to reach an agreement as to the fair market value, then
by independent appraisal by an experienced investment banker with a nationally
recognized investment banking firm or appraisal expert who is a member of a recognized
professional association of business appraisals (an “Appraiser”), hired and paid by the
Corporation, and reasonably approved by a Super-Majority of the Series A Stock.

(©) Noncash Distributions. If any of the assets of the Corporation are to be
distributed other than in cash or securities pursuant to Section 2, then the Board of
Directors shall promptly engage an Appraiser that is reasonably approved by a Super-
Majority of the Series A Stock, to determine the value of the assets to be distributed to
the Series A Holders or the holders of the Junior Securities. The Corporation shall, upon
receipt of the Appraiser’s valuation, give prompt written notice to each of the Series A
Holders and the holders of the Junior Securities of the Appraiser’s valuation.

(d) Authorization. The Corporation shall not have the power to effect a
Liquidation referred to in Section 2(b)(ii) unless the agreement or plan of merger or
consolidation for such transaction (the “Merger Agreement”) provides that the
consideration payable to the stockholders of the Corporation shall be allocated among the
holders of capital stock of the Corporation in accordance with Section 2(a) and Section

2(b).

(e) Allocation of Escrow and Contingent Consideration. In the event of a
Liquidation pursuant to Section 2(b)(1) or Section 2(b)(ii), if any portion of the
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consideration payable to the stockholders of the Corporation is placed into escrow,
retained as holdback or is payable to the stockholders of the Corporation only upon
satisfaction of contingencies (the “Additional Consideration”), the Corporation shall
cause the Merger Agreement or other similar agreement to provide that (a) the portion of
such consideration that is not Additional Consideration (such portion, the “Initial
Consideration”) shall be allocated among the holders of capital stock of the Corporation
in accordance with Section 2(a) and Section 2(b) as if the Initial Consideration were the
only consideration payable in connection with such Liquidation and (b) any Additional
Consideration which becomes payable to the stockholders of the Corporation upon
satisfaction of such contingencies shall be allocated among the holders of capital stock of
the Corporation in accordance with Section 2(a) and Section 2(b), and treating the
previous payment of the Initial Consideration (and any prior payment of Additional
Consideration) as part of the same transaction with such distribution of Additional
Consideration. For the purposes of this Section 2(e), consideration placed into escrow or
retained as holdback to be available for satisfaction of indemnification or similar
obligations in connection with such Liquidation shall be deemed to be Additional
Consideration.

3. Voting Rights; Board of Directors

@) Each Series A Holder shall be entitled to notice of any stockholders’
meeting in accordance with the Bylaws, and, except as expressly provided by this
Certificate or as provided by law, shall be entitled to vote together with holders of
Common Stock (all voting together as a single class) on all matters upon which holders
of Common Stock have the right to vote. In respect of all such matters, the Series A
Holders shall have the right to five (5) votes for each share of Series A Preferred Stock.

(b) So long as any shares of Series A Preferred Stock are outstanding, the
Board of Directors of the Corporation shall consist of five directors, to be elected as
follows:

Q) The Series A Holders, voting as a separate class, shall be entitled
to elect one (1) member of the Board of Directors at each meeting or pursuant to each
consent of the Corporation’s stockholders for the election of directors, and to remove
from office such directors and to fill any vacancy caused by the resignation, death or
removal of such directors.

(i) The holders of Common Stock and any other class of stock which
generally votes together with the Common Stock, all voting together as a single class on
an as converted to Common Stock basis, shall be entitled to elect four (4) members of the
Board of Directors at each meeting or pursuant to each consent of the Corporation’s
stockholders for the election of directors, and to remove from office such directors and to
fill any vacancy caused by the resignation, death or removal of such directors.

4, Protective Provisions. The Corporation shall not, either directly or
indirectly (whether by amendment, corporate action, by contract, by merger or otherwise)
without the vote or written consent of the holders of a Super-Majority of the Series A
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Preferred Stock, in each case given in writing or by vote at a meeting, and any such act or
transaction entered into without such consent or vote shall be null and void ab initio, and
of no force or effect:

@) amend, modify, or repeal any provision of this Certificate or the Bylaws in
a manner that adversely affect the preferences, rights or powers of, or any restrictions
provided for the benefit of, the Series A Preferred Stock, except for ministerial changes to
correct clerical or typographical mistakes;

(b) create, authorize or designate (by reclassification, merger or otherwise),
issue or obligate itself to issue, any Senior Securities or Parity Securities (including any
security convertible into or exchangeable for any Senior Securities or Parity Securities);

(c) make, pay, redeem or set aside funds for the payment of any dividend,
distribution or payment with respect to any equity security of the Corporation, except for
(x) dividends or other distributions payable on the Common Stock solely in the form of
additional shares of Common Stock or (y) dividends or other distributions payable upon a
Liquidation;

(d) take any action to change the authorized number of members of the Board
of Directors to a number other than five;

(e) incur indebtedness or borrowed money, except indebtedness for working
capital purposes not in excess of the sum of $3,000,000 at any time outstanding;

()] consummate or consent to any Liquidation (including a Liquidation
pursuant to Section 2(b)(1), Section 2(b)(ii) or Section 2(b)(iii)) in which the holders of
Series A Preferred Stock do not receive in cash at the closing of any such event or
occurrence the Series A Liquidation Preference for each outstanding share of Series A
Preferred Stock; or

(9) issue any Junior Securities that (i) would require the Corporation to obtain
Junior Holders’ consent, voting as a single class, for the consummation of any
Liquidation, including a Liquidation pursuant to Section 2(b)(1), Section 2(b)(ii) or
Section 2(b)(iii); or (ii) provide for a liquidation preference amount in excess of one
times the original issue price of all such Junior Securities.

5. Certain Definitions. As used in this Certificate, the following terms shall
have the meanings defined in this Section 5.

“Bylaws” means the by-laws of the Corporation, as they may be amended from
time to time.

“Certificate” means this Certificate of Designations.

“Common Stock” means the Corporation’s common stock, par value $0.0001 per
share.
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IN WITNESS WHEREOF, Nuo Therapeutics, Inc. has caused this Certificate of
Designations to be signed and attested by the undersigned this [__] day of April, 2016.

NUO THERAPEUTICS, INC.

By:
Name:
Title:

117847137_1
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Attachment 4

Reorganized Debtor’s certain corporate documents attendant to Scenario B: Second
Amended And Restated Certificate Of Incorporation Of Nuo Therapeutics, Inc.; and
Second Amended And Restated Bylaws Of Nuo Therapeutics, Inc.
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SECOND AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
NUO THERAPEUTICS, INC.

The Certificate of Incorporation of Nuo Therapeutics, Inc. (the *“Corporation”) was
originally filed with the Secretary of State of the State of Delaware on April 29, 1998 under the
name “Informatix Holdings, Inc.” (as amended, restated, supplemented or otherwise modified
from time to time prior to the date hereof, the “Original Certificate of Incorporation”). The
Corporation is filing this Second Amended and Restated Certificate of Incorporation of the
Corporation (this “Second Amended and Restated Certificate of Incorporation”), which has been
duly adopted by all necessary action of the board of directors of the Corporation (the “Board of
Directors™) and the stockholders of the Corporation, pursuant to Section 242 and Section 245 of
the General Corporation Law of the State of Delaware (as the same may be amended from time
to time, the “DGCL”) to amend and restate the Original Certificate of Incorporation in its
entirety to read as follows:

ARTICLE I

Name
The name of the Corporation is Nuo Therapeutics, Inc.

ARTICLE Il

Duration

The Corporation shall continue in existence perpetually unless sooner dissolved
according to law.

ARTICLE I

Purposes

The purpose of the Corporation is to engage in any lawful act or activity for which
corporations may be organized under the DGCL.

ARTICLE IV
Capitalization

The Corporation shall have authority to issue an aggregate of | | shares of stock,
of which (i) | | shares shall be common stock, par value $.0001 per share (the
“Common Stock™), and (ii) | | shares shall be preferred stock, par value $.0001 per share
(the “Preferred Stock™). The Preferred Stock may be issued in one or more series as may be
determined from time to time by the Board of Directors. Notwithstanding any other provisions
contained herein to the contrary, the Corporation shall not issue nonvoting equity securities. The
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prohibition on issuance of nonvoting equity securities is included in this Certificate in
compliance with Section 1123(a)(6) of the Bankruptcy Code (11 U.S.C. §1123(a)(6)).

Except as may be agreed in writing from time to time by the Corporation, no holder of
shares of any class of the Corporation’s capital stock or of any security or obligation convertible
into, or of any warrant, option, or right to purchase, subscribe for, or otherwise acquire shares of
any class of the Corporation’s capital stock, whether now or hereafter authorized, shall, as such
holder, have any preemptive right whatsoever to purchase, subscribe for, or otherwise acquire
shares of any class of the Corporation, whether now or hereafter authorized.

Dividends may be declared and paid on the Common Stock from funds lawfully available
therefor as and when determined by the Board of Directors and subject to any preferential
dividend rights of any then outstanding Preferred Stock. Except as otherwise provided by the
DGCL or this Second Amended and Restated Certificate of Incorporation, the holders of record
of shares of Common Stock shall share ratably in all dividends payable in cash, stock or
otherwise and other distributions, whether in respect of liquidation or dissolution (voluntary or
involuntary) or otherwise.

ARTICLE V
Limitation of Liability

The personal liability of the directors of the Corporation is hereby eliminated to the
fullest extent permitted in Section 102(b)(7) of the DGCL, as the same may be amended and
supplemented, except for any liability of the directors to the Corporation or its securityholders
that any such director would otherwise be subject by reason of willful misfeasance, bad faith,
gross negligence or reckless disregard of the duties as director Any repeal or modification of this
Article V shall not adversely affect any right or protection of a director of the Corporation
existing immediately prior to such repeal or modification.

ARTICLE VI
Indemnification

The Corporation shall, to the fullest extent permitted by applicable law as it presently
exists or may hereafter be amended, indemnify any and all officers and directors of the
Corporation against any and all of the expenses, liabilities or other matters referred to in or
covered by Section 145 of the DGCL, and the indemnification provided for herein shall not be
deemed exclusive of any other rights to which those indemnified may be entitled under any
Bylaw, agreement, vote of the stockholders of the Corporation or the disinterested directors or
otherwise, both as to actions or omissions in such officer’s or director’s official capacity and as
to actions or omissions in another capacity while holding such office, and shall continue as to an
officer or director who has ceased to be an officer or director and shall inure to the benefit of the
heirs, executors and administrators of such person; provided, however, that this Article VI shall
only apply to officers and directors serving in such capacities on or after the date this Second
Amended and Restated Certificate of Incorporation is filed with the Secretary of State of the
State of Delaware with respect to actions taken or omitted to be taken after such date. Any
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repeal or modification of this Article VI shall not adversely affect any right or protection existing
hereunder immediately prior to such repeal or modification.

ARTICLE VII

Registered Office and Registered Agent

The name and address of the Corporation’s registered agent and office in the State of
Delaware is National Corporate Research, Ltd., 850 New Burton Road, Suite 201, Dover,
Delaware 19904. Either the registered office or the registered agent may be changed in the
manner provided by law.

ARTICLE VIII

Amendment

The Corporation reserves the right to amend, alter, change, or repeal all or any portion of
the provisions contained in its Certificate of Incorporation from time to time in accordance with
the laws of the state of Delaware, and all rights conferred on stockholders of the Corporation
herein are granted subject to this reservation.

ARTICLE IX

Business Combinations with Interested Stockholders

The Corporation elects not to be governed by the provisions of Section 203 of the DGCL
regarding business combinations with interested shareholders.

ARTICLE X

Bylaws

The Bylaws may contain any provisions for the regulation or management of the affairs
of the Corporation not inconsistent with the laws of the State of Delaware now or hereafter
existing.

ARTICLE XI
Directors

The total number of directors constituting the Board of Directors shall be determined
from time to time exclusively by resolution adopted by the Board of Directors. Except as
otherwise provided in this Certificate of Incorporation, vacancies in the Board of Directors,
whether by reason of death, resignation, disqualification, an increase in the number of directors
comprising the Board of Directors or otherwise, shall only be filled by the stockholders of the
Corporation entitled to vote generally in the election of directors at a special meeting called for
such purpose or by written consent in lieu of such special meeting. Except as otherwise provided
in this Certificate of Incorporation or by applicable law, any director may be removed, with or
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without cause, by the stockholders of the Corporation entitled to vote generally in the election of
directors at a special meeting called for such purpose or by written consent in lieu of such special
meeting.

ARTICLE XIlI
Renouncement of Corporate Opportunity

The provisions of this Article XII are set forth to define, to the extent permitted by
applicable law, the duties of Exempted Persons (as defined below) to the Corporation with
respect to certain classes or categories of business opportunities. “Exempted Persons” means
Deerfield Mgmt, L.P., Deerfield Management Company, L.P., Deerfield Special Situations Fund,
L.P., Deerfield Private Design Fund Il, L.P., Deerfield Private Design International Il, L.P. and
all of their respective partners (limited or general), principals, directors, officers, members,
managers, investment advisers, investment managers, employees, successors and/or affiliates,
including any of the foregoing who serve as officers or directors of the Corporation.

The Exempted Persons shall not have any fiduciary duty to refrain from engaging directly
or indirectly in the same or similar business activities or lines of business as the Corporation or
any of its subsidiaries. To the fullest extent permitted by applicable law, the Corporation, on
behalf of itself and its subsidiaries, renounces any interest or expectancy of the Corporation and
its subsidiaries in, or in being offered an opportunity to participate in, business opportunities that
are from time to time presented to the Exempted Persons, even if the opportunity is one that the
Corporation or its subsidiaries might reasonably be deemed to have pursued or had the ability or
desire to pursue if granted the opportunity to do so, and each such Exempted Person shall have
no duty to communicate or offer such business opportunity to the Corporation and, to the fullest
extent permitted by applicable law, shall not be liable to the Corporation or any of its
subsidiaries for breach of any fiduciary or other duty, as a director or officer or otherwise, by
reason of the fact that such Exempted Person pursues or acquires such business opportunity,
directs such business opportunity to another person or fails to present such business opportunity,
or information regarding such business opportunity, to the Corporation or its subsidiaries.

In addition to and notwithstanding the foregoing provisions of this Article XIlI, a
corporate opportunity shall not be deemed to belong to the Corporation if it is a business
opportunity that the Corporation is not financially able or contractually permitted or legally able
to undertake, or that is, from its nature, not in the line of the Corporation’s business or is of no
practical advantage to it or that is one in which the Corporation has no interest or reasonable
expectancy.

No amendment or repeal of this Article XII in accordance with the provisions of Article
V111 shall apply to or have any effect on the liability or alleged liability of any Exempted Person
for or with respect to any activities or opportunities of which such Exempted Person becomes
aware prior to such amendment or repeal. This Article XII shall not limit any protections or
defenses available to, or indemnification or advancement rights of, any director or officer of the
Corporation under this Second Amended and Restated Certificate of Incorporation, the Bylaws
or applicable law.
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ARTICLE XIlII
Exclusive Jurisdiction for Certain Actions

The Court of Chancery of the State of Delaware shall, to the fullest extent permitted by
applicable law, be the sole and exclusive forum for (i) any derivative action or proceeding
brought on behalf of the Corporation, (ii) any action asserting a claim of breach of a fiduciary
duty owed by any director, officer or other employee of the Corporation to the Corporation or the
Corporation’s stockholders, (iii) any action asserting a claim against the Corporation arising
pursuant to any provision of the DGCL, this Second Amended and Restated Certificate of
Incorporation or the Bylaws or (iv) any action asserting a claim against the Corporation governed
by the internal affairs doctrine, in each case excluding actions in which the Court of Chancery of
the State of Delaware concludes that an indispensable party is not subject to the jurisdiction of
the Delaware courts and can be subject to the jurisdiction of another court within the United
States. Any person or entity purchasing or otherwise acquiring any interest in the shares of
capital stock of the Corporation shall be deemed to have notice of and consented to the
provisions of this Article XIII.

ARTICLE X1V
Severability

If any provision or provisions of this Second Amended and Restated Certificate of
Incorporation shall be held to be invalid, illegal or unenforceable as applied to any circumstance
for any reason whatsoever: (i) the validity, legality and enforceability of such provisions in any
other circumstance and of the remaining provisions of this Second Amended and Restated
Certificate of Incorporation (including, without limitation, each portion of any paragraph of this
Second Amended and Restated Certificate of Incorporation containing any such provision held to
be invalid, illegal or unenforceable that is not itself held to be invalid, illegal or unenforceable)
shall not in any way be affected or impaired thereby and (ii) to the fullest extent possible, the
provisions of this Second Amended and Restated Certificate of Incorporation (including, without
limitation, each such portion of any paragraph of this Second Amended and Restated Certificate
of Incorporation containing any such provision held to be invalid, illegal or unenforceable) shall
be construed so as to permit the Corporation to protect its directors, officers, employees and
agents from personal liability in respect of their good faith service to or for the benefit of the
Corporation to the fullest extent permitted by law.

[Signature Page Follows]
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I, THE UNDERSIGNED, being an authorized officer of the Corporation, have signed
this Second Amended and Restated Certificate of Incorporation on this day of :
2016.

NUO THERAPEUTICS, INC.

By:

Name:
Title:
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SECOND AMENDED AND RESTATED BYLAWS
of
NUO THERAPEUTICS, INC.
ARTICLE |
Offices
1. Registered Offices. The registered office of Nuo Therapeutics, Inc. (the
“Corporation”) shall be as set forth in the Second Amended and Restated Certificate of

Incorporation of the Corporation (as the same may be amended and restated from time to time,
the “Certificate of Incorporation”).

2. Other Offices. The Corporation may have offices at such places within or outside
the State of Delaware as the Board of Directors of the Corporation (the “Board of Directors™)
may from time to time determine by resolution.

ARTICLE Il

Meetings of Stockholders

1. Place of Meetings. All meetings of stockholders shall be held at such place
within or outside the State of Delaware as the Board of Directors may from time to time
determine. In the absence of any such designation, the meetings of stockholders shall be held at
the principal executive office of the Corporation.

2. Annual Meeting of Stockholders. The annual meeting of the stockholders shall be
held at such date, time and place in or outside the State of Delaware, as may be designated by the
Board of Directors from time to time. At each annual meeting, directors shall be elected and any
other business that is properly brought before the meeting may be transacted.

3. Special Meetings of Stockholders.

(a) Special meetings of stockholders may be called at any time by, and only by,
(i) the Board of Directors or (ii) solely to the extent required by Article 1I, Section 3(b), the
Secretary of the Corporation. Each special meeting shall be held at such date, time and place
either within or without the State of Delaware as may be stated in the notice of the meeting.

(b) A special meeting of the stockholders shall be called by the Secretary upon the
written request of the holders of record of at least [25]% of the voting power of the outstanding
shares of capital stock of the Corporation entitled to vote on the action proposed to be taken (the
“Requisite Percent”), subject to the following:

(1) In order for a special meeting upon stockholder request (a “Stockholder Requested
Special Meeting”) to be called by the Secretary, one or more written requests for a special
meeting (each, a “Special Meeting Request,” and collectively, the “Special Meeting Requests”)
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stating the purpose of the special meeting and the matters proposed to be acted upon thereat must
be signed and dated by the Requisite Percent of the capital stock of the Corporation (or their duly
authorized agents), must be delivered to the Secretary at the principal executive offices of the
Corporation and must set forth:

(i) in the case of any director nominations proposed to be presented at such
Stockholder Requested Special Meeting, the information required by the third paragraph of
Article 11, Section 12(b);

(if) in the case of any matter (other than a director nomination) proposed to be
conducted at such Stockholder Requested Special Meeting, the information required by the
fourth paragraph of Article 11, Section 12(b); and

(ili) an agreement by the requesting stockholder(s) to notify the Corporation
immediately in the case of any disposition prior to the record date for the Stockholder Requested
Special Meeting of shares of voting stock of the Corporation owned of record and an
acknowledgement that any such disposition shall be deemed a revocation of such Special
Meeting Request to the extent of such disposition, such that the number of shares disposed of
shall not be included in determining whether the Requisite Percent has been reached.

The Corporation will provide the requesting stockholder(s) with notice of the record
date for the determination of stockholders entitled to vote at the Stockholder Requested Special
Meeting. Each requesting stockholder is required to update the notice delivered pursuant to this
Article 1, Section 3 not later than ten (10) business days after such record date to provide any
material changes in the foregoing information as of such record date.

In determining whether a special meeting of stockholders has been requested by the
record holders of shares representing in the aggregate at least the Requisite Percent, multiple
Special Meeting Requests delivered to the Secretary will be considered together only if each
such Special Meeting Request (x) identifies substantially the same purpose or purposes of the
special meeting and substantially the same matters proposed to be acted on at the special meeting
(in each case as determined in good faith by the Board of Directors), and (y) has been dated and
delivered to the Secretary within sixty (60) days of the earliest date of such Special Meeting
Requests. If the record holder is not the signatory to the Special Meeting Request, such Special
Meeting Request will not be valid unless documentary evidence is supplied to the Secretary at
the time of delivery of such Special Meeting Request (or within ten (10) business days
thereafter) of such signatory’s authority to execute the Special Meeting Request on behalf of the
record holder. Any requesting stockholder may revoke his, her or its Special Meeting Request at
any time by written revocation delivered to the Secretary at the principal executive offices of the
Corporation; provided, however, that if following such revocation (or any deemed revocation
pursuant to clause (iii) above), the unrevoked valid Special Meeting Requests represent in the
aggregate less than the Requisite Percent, there shall be no requirement to hold a special
meeting. The first date on which unrevoked valid Special Meeting Requests constituting not less
than the Requisite Percent shall have been delivered to the Corporation is referred to herein as
the “Request Receipt Date.”

(2) A Special Meeting Request shall not be valid if:
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(i) the Special Meeting Request relates to an item of business that is not a proper
subject for stockholder action under applicable law;

(i) the Request Receipt Date is during the period commencing ninety (90) days prior
to the first anniversary of the date of the immediately preceding annual meeting and ending on
the date of the next annual meeting;

(iii) the purpose specified in the Special Meeting Request is not the election of
directors and an identical or substantially similar item (as determined in good faith by the Board
of Directors, a “Similar Item”) was presented at any meeting of stockholders held within the
twelve months prior to the Request Receipt Date; or

(iv) a Similar Item is included in the Corporation’s notice as an item of business to be
brought before a stockholder meeting that has been called but not yet held or that is called for a
date within ninety (90) days of the Request Receipt Date.

(3) A Stockholder Requested Special Meeting shall be held at such date and time as
may be fixed by the Board of Directors; provided, however, that the Stockholder Requested
Special Meeting shall be called for a date not more than ninety (90) days after the Request
Receipt Date.

(4) Business transacted at any Stockholder Requested Special Meeting shall be limited
to (i) the purpose(s) stated in the valid Special Meeting Request(s) received from the Requisite
Percent of record holders and (ii) any additional matters that the Board of Directors determines
to include in the Corporation’s notice of the meeting. If none of the stockholders who submitted
the Special Meeting Request appears or sends a qualified representative to present the matters to
be presented for consideration that were specified in the Stockholder Meeting Request, the
Corporation need not present such matters for a vote at such meeting, notwithstanding that
proxies in respect of such matter may have been received by the Corporation.

4, Notice of Meetings. Written or printed notice, stating the place, day and hour of
the meeting and the purpose or purposes for which the meeting is called, shall be prepared and
delivered by the Corporation not less than ten (10) days nor more than sixty (60) days before the
date of the meeting, either personally or by mail, to each stockholder of record entitled to vote at
such meeting. If mailed, such notice shall be deemed to be delivered when deposited in the
United States mail with postage thereon prepaid, addressed to the stockholder at his address as it
appears on the stock transfer books of the Corporation.

5. Quorum at Meetings of Stockholders. Except as otherwise provided by law or the
Certificate of Incorporation, at any meeting of the stockholders, the presence in person or by
proxy of the holders of a majority in voting power of the outstanding shares of capital stock
entitled to vote at the meeting shall be necessary and sufficient to constitute a quorum. Such a
quorum, once established, shall not be broken by the withdrawal of enough votes to leave less
than a quorum, and the votes present may continue to transact business until adjournment. In the
absence of a quorum, the stockholders so present may, by a majority in voting power thereof,
adjourn the meeting from time to time in the manner provided in Article 11, Section 6 of these
Bylaws until a quorum shall attend.
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6. Adjournments. Any meeting of stockholders, annual or special, may adjourn from
time to time to reconvene at the same or some other place, and notice need not be given of any
such adjourned meeting if the time and place thereof are announced at the meeting at which the
adjournment is taken. At the adjourned meeting, the Corporation may transact any business
which might have been transacted at the original meeting. If the adjournment is for more than 30
days, or if after the adjournment, a new record date is fixed for the adjourned meeting, notice of
the adjourned meeting shall be given to each stockholder of record entitled to vote at the
adjourned meeting.

7. Voting at Meetings of Stockholders. Except as otherwise provided by or pursuant
to the provisions of the Certificate of Incorporation, each stockholder entitled to vote at any
meeting of stockholders shall be entitled to one vote for each share held by such stockholder of
capital stock which has voting power upon the matter in question. Shares of its own capital stock
belonging to the Corporation shall neither be entitled to vote nor be counted for quorum
purposes; provided, however, that the foregoing shall not limit the right of the Corporation or
any subsidiary of the Corporation to vote stock, including but not limited to its own stock, held
by it in a fiduciary capacity. Voting at meetings of stockholders need not be by written ballot.
At all meetings of stockholders for the election of directors at which a quorum is present, a
plurality of the votes cast shall be sufficient to elect. All other elections and questions presented
to the stockholders at a meeting at which a quorum is present shall, unless otherwise provided by
the Certificate of Incorporation, these Bylaws, the rules or regulations of any stock exchange
applicable to the Corporation, applicable law or pursuant to any regulation applicable to the
Corporation or its securities, be decided by the affirmative vote of the holders of a majority in
voting power of the shares of capital stock of the Corporation which are present in person or by
proxy and entitled to vote thereon.

8. Proxies. Each stockholder entitled to vote at a meeting of stockholders or to
express consent to corporate action in writing without a meeting may authorize another person or
persons to act for such stockholder by proxy, but no such proxy shall be voted or acted upon
after 3 years from its date, unless the proxy provides for a longer period. A proxy shall be
irrevocable if it states that it is irrevocable and if, and only as long as, it is coupled with an
interest sufficient in law to support an irrevocable power. A stockholder may revoke any proxy
which is not irrevocable by attending the meeting and voting in person or by delivering to the
Secretary a revocation of the proxy or a new proxy bearing a later date.

9. Fixing Date for Determination of Stockholders of Record.

@ In order that the Corporation may determine the stockholders entitled to notice
of or to vote at any meeting of stockholders or any adjournment thereof (but excluding any
determination of stockholders entitled to express consent to corporate action in writing without a
meeting, which is discussed in Article I, Section 11(b) below), entitled to call special meetings,
or entitled to receive payment of any dividend or other distribution or allotment of any rights, or
entitled to exercise any rights in respect of any change, conversion or exchange of stock or for
the purpose of any other lawful action, the Board of Directors may fix a record date, which
record date shall not precede the date upon which the resolution fixing the record date is adopted
by the Board of Directors, and which record date: (1)in the case of determination of
stockholders entitled to vote at any meeting of stockholders or adjournment thereof, shall, unless
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otherwise required by law, not be more than 60 nor less than 10 days before the date of such
meeting; and (2) in the case of any other action (excluding any determination of stockholders
entitled to express consent to corporate action in writing without a meeting), shall not be more
than 60 days prior to such other action. If no record date is fixed: (1) the record date for
determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at
the close of business on the day next preceding the day on which notice is given, or, if notice is
waived, at the close of business on the day next preceding the day on which the meeting is held;
and (2) the record date for determining stockholders for any other purpose (excluding any
determination of stockholders entitled to express consent to corporate action in writing without a
meeting) shall be at the close of business on the day on which the Board of Directors adopts the
resolution relating thereto.

(b) (i) The record date for determining stockholders entitled to express consent in
writing without a meeting, when (A) no prior action of the Board of Directors is required by law
and (B) when the stockholder of record seeking to take action by such written consent does not
need to solicit other stockholders pursuant to, or in accordance with, Section 14(a) of the
Securities Exchange Act of 1934 (“Exchange Act”), in order to have not less than the minimum
number of votes that would be necessary to authorize or take any action by written consent, shall
be the first date on which a signed written consent setting forth the action taken or proposed to be
taken is delivered to the Corporation in accordance with applicable law.

(i) If prior action by the Board of Directors is required by law, the Board of
Directors may fix a record date for determining stockholders entitled to express consent
in writing without a meeting, which record date shall not precede the date upon which the
resolution fixing the record date is adopted by the Board of Directors and which date
shall not be more than 10 days after the date upon which the resolution fixing the record
date is adopted. If no record date has been fixed by the Board of Directors and prior
action by the Board of Directors is required under the Delaware General Corporation
Law, the record date for determining stockholders entitled to consent to corporate action
in writing without a meeting shall be the close of business on the day on which the Board
of Directors adopts the resolution taking such prior action.

(iii)  If the stockholder of record seeks to solicit other stockholders pursuant to,
and in accordance with, Section 14(a) of the Exchange Act, to authorize or take any
action by written consent, the record date for determining stockholders entitled to express
consent in writing without a meeting shall be the record date determined in accordance
with Avrticle 11, Section 11(b).

(©) A determination of stockholders of record entitled to notice of or to vote at a
meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that
the Board of Directors may fix a new record date for the adjourned meeting.

10. List of Stockholders Entitled to Vote. At least 10 days before every meeting of
stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged in
alphabetical order, and showing the address of each stockholder and the number of shares
registered in the name of each stockholder, shall be prepared by the Secretary. Such list shall be
open to the examination of any stockholder, for any purpose germane to the meeting, for a period
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of at least 10 days prior to the meeting, on a reasonably accessible electronic network; provided,
that, the information required to gain access to such list is provided with the notice of the
meeting, or, during ordinary business hours at the principal place of business of the Corporation.
Such list shall also be produced and kept at the time and place of the meeting during the whole
time thereof and may be examined by any stockholder who is present. Except as otherwise
required by law, the original or duplicate stock ledger shall be the only evidence as to who are
the stockholders entitled to examine such list or to vote in person or by proxy at such meeting.

11.  Action By Written Consent of Stockholders.

€)] Any action required or permitted to be taken at an annual or special meeting
of stockholders may be taken without a meeting, without prior notice and without a vote, if a
consent or consents in writing, setting forth the action so taken, (i) shall be signed by holders of
record on the record date of outstanding shares of the Corporation having not less than the
minimum number of votes that would be necessary to authorize or take such action at a meeting
at which all shares entitled to vote thereon were present and (ii) shall be delivered to the
Secretary at the principal executive offices of the Corporation or otherwise delivered to the
Corporation in accordance with applicable law. Every written consent shall bear the date of the
signature of each stockholder who signs the consent, and no written consent shall be effective to
take corporate action unless, within sixty (60) days of the earliest dated valid consent delivered
in the manner described in this Article Il, Section 11, written consents signed by the requisite
percentage of stockholders entitled to exercise such consent are delivered to the Corporation in
the manner described in this Article Il, Section 11. Only stockholders of record on the record
date shall be entitled to consent to corporate action in writing without a meeting.

(b) As promptly as practicable after any written consents of stockholders of the
Corporation are received by the Corporation, the Secretary shall review and, if the Secretary has
determined that the Corporation has received a consent or consents in writing signed by the
holders of outstanding stock having not less than the minimum number of votes that would be
necessary to authorize or take the action described in such consents, certify the results.

(©) The Corporation shall give prompt written notice to the stockholders of the
Corporation of the taking of corporate action without a meeting by less than unanimous written
consent.

12. Advance Notice of Stockholder Nominees for Director and Other Stockholder
Proposals.

@) The matters to be considered and brought before any annual or special
meeting of stockholders of the Corporation (other than a Stockholder Requested Special
Meeting) shall be limited to only such matters, including the nomination and election of
directors, as shall be brought properly before such meeting in compliance with the procedures set
forth in this Article Il, Section 12.

(b) For any matter to be properly brought before any annual meeting of
stockholders, the matter must be (i) specified in the notice of annual meeting given by or at the
direction of the Board of Directors, (ii) otherwise brought before the annual meeting by or at the
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direction of the Board of Directors or (iii) brought before the annual meeting in the manner
specified in this Article I, Section 12(b) (x) by a stockholder that holds of record stock of the
Corporation entitled to vote at the annual meeting on such matter (including any election of a
director) or (y) by a person (a “Nominee Holder”) that holds such stock through a nominee or
“street name” holder of record of such stock and can demonstrate to the Corporation such
indirect ownership of, and such Nominee Holder’s entitlement to vote, such stock on such
matter.

In addition to any other requirements under applicable law, the Certificate of
Incorporation and these Bylaws, persons nominated by stockholders for election as directors of
the Corporation and any other proposals by stockholders shall be properly brought before an
annual meeting of stockholders only if notice of any such matter to be presented by a stockholder
at such meeting (a “Stockholder Notice) shall be delivered to the Secretary at the principal
executive office of the Corporation not less than ninety (90) nor more than one hundred and
twenty (120) days prior to the first anniversary date of the annual meeting for the preceding year;
provided, however, that if and only if the annual meeting is not scheduled to be held within a
period that commences thirty (30) days before and ends thirty (30) days after such anniversary
date (an annual meeting date outside such period being referred to herein as an “Other Meeting
Date”), such Stockholder Notice shall be given in the manner provided herein by the later of
(1) the close of business on the date ninety (90) days prior to such Other Meeting Date or (ii) the
close of business on the tenth (10th) day following the date on which such Other Meeting Date is
first publicly announced or disclosed.

Any stockholder desiring to nominate any person or persons (as the case may be) for
election as a director or directors of the Corporation at an annual meeting of stockholders shall
deliver, as part of such Stockholder Notice, a statement in writing setting forth the name of the
person or persons to be nominated, the number and class of all shares of each class of stock of
the Corporation owned of record and beneficially by each such person, as reported to such
stockholder by such person, all information relating to such person that is required to be
disclosed in solicitations of proxies for election of directors, or is otherwise required, in each
case, pursuant to Section 14(a) of the Exchange Act and the rules and regulations promulgated
thereunder, each such person’s signed consent to serve as a director of the Corporation if elected,
such stockholder’s name and address, the number and class of all shares of each class of stock of
the Corporation owned of record and beneficially by such stockholder and, in the case of a
Nominee Holder, evidence establishing such Nominee Holder’s indirect ownership of stock and
entitlement to vote such stock for the election of directors at the annual meeting. The
Corporation may require any proposed director nominee to furnish such other information as it
may reasonably require to determine the eligibility of such proposed nominee to serve as an
independent director of the Corporation and to comply with applicable law. If a stockholder is
entitled to vote only for a specific class or category of directors at a meeting (annual or special),
such stockholder’s right to nominate one or more individuals for election as a director at the
meeting shall be limited to such class or category of directors.

Any stockholder who gives a Stockholder Notice of any matter (other than a
nomination for director) proposed to be brought before an annual meeting of stockholders shall
deliver, as part of such Stockholder Notice, the text of the proposal to be presented and a brief
written statement of the reasons why such stockholder favors the proposal and setting forth such
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stockholder’s name and address, the number and class of all shares of each class of stock of the
Corporation owned of record and beneficially by such stockholder, any material interest of such
stockholder in the matter proposed (other than as a stockholder), if applicable, and, in the case of
a Nominee Holder, evidence establishing such Nominee Holder’s indirect ownership of stock
and entitlement to vote such stock on the matter proposed at the annual meeting.

As used in these Bylaws, shares owned “beneficially” shall mean all shares which
such person is deemed to beneficially own pursuant to Rules 13d-3 and 13d-5 under the
Exchange Act.

Notwithstanding any provision of this Article 11, Section 12 to the contrary, in the
event that the number of directors to be elected to the Board of Directors at the next annual
meeting of stockholders is increased by virtue of an increase in the size of the Board of Directors
and either all of the nominees for director at the next annual meeting of stockholders or the size
of the increased Board of Directors is not publicly announced or disclosed by the Corporation at
least one hundred (100) days prior to the first anniversary of the preceding year’s annual
meeting, a Stockholder Notice shall also be considered timely hereunder, but only with respect to
nominees to stand for election at the next annual meeting as the result of any new positions
created by such increase, if it shall be delivered to a Secretary at the principal executive office of
the Corporation not later than the close of business on the tenth day following the first day on
which all such nominees or the size of the increased Board of Directors shall have been publicly
announced or disclosed.

(c) For any matter to be properly brought before a special meeting of stockholders, the
matter must be set forth in the Corporation’s notice of such meeting given by or at the direction
of the Board of Directors or by the Secretary pursuant to Article Il, Section 4. In the event the
Corporation calls a special meeting of stockholders for the purpose of electing one or more
directors to the Board of Directors, any stockholder entitled to vote for the election of such
director(s) at such meeting may nominate a person or persons (as the case may be) for election to
such position(s) as are specified in the Corporation’s notice of such meeting, but only if a
Stockholder Notice containing the information required by the third paragraph of Article Il
Section 12(b) hereof shall be delivered to the Secretary at the principal executive office of the
Corporation not later than the close of business on the tenth (10th) day following the first day on
which the date of the special meeting and either the names of all nominees proposed by the
Board of Directors to be elected at such meeting or the number of directors to be elected shall
have been publicly announced or disclosed.

(d) For purposes of this Article 1l, Section 12, a matter shall be deemed to have been
“publicly announced or disclosed” if such matter is disclosed in a press release reported by the
Dow Jones News Service, the Associated Press or a comparable national news service, or in a
document publicly filed by the Corporation with the Securities and Exchange Commission.

(e) In no event shall the postponement or adjournment of an annual meeting already
publicly noticed or a special meeting, or any announcement thereof, commence a new period for
the giving of notice as provided in this Article 11, Section 12. This Article 11, Section 12 shall not
apply to any stockholder proposal made pursuant to Rule 14a-8 under the Exchange Act.
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(f) The chairman of any meeting of stockholders, in addition to making any other
determinations that may be appropriate to the conduct of the meeting, shall have the power and
duty to determine whether notice of nominees and other matters proposed to be brought before a
meeting has been duly given in the manner provided in this Article Il, Section 12 or Article Il,
Section 3, as applicable and, if not so given, shall direct and declare at the meeting that such
nominees and other matters shall not be considered.

(9) Notwithstanding any provision of this Article 11, Section 12 to the contrary, a
nomination by a stockholder of persons for election to the Board of Directors may be submitted
for inclusion in the Corporation’s proxy materials to the extent required by rules adopted by the
Securities and Exchange Commission providing for such nominations and inclusion and
interpretations thereof (“Proxy Access Rules”), and, if such nomination is submitted under the
Proxy Access Rules, such submission:

(i) in order to be timely, must be delivered to, or be mailed and received by, the
Secretary at the principal executive offices of the Corporation no later than one hundred and
twenty (120) calendar days before the date that the Corporation mailed (or otherwise
disseminated) its proxy materials for the prior year’s annual meeting (or such other date as may
be set forth in the Proxy Access Rules for companies without advance notice bylaws);

(i) in all other respects, must be made pursuant to, and in accordance with, the terms
of the Proxy Access Rules, as in effect at the time of the nomination, or any successor rules or
regulations of the Securities and Exchange Commission then in effect; and

(iif) must provide the Corporation with any other information required by this Article
11, Section 12, by applicable binding law, the Certificate of Incorporation or a resolution of the
Board of Directors for nominations not made under the Proxy Access Rules, except to the extent
that requiring such information to be furnished is prohibited by the Proxy Access Rules. The
provisions of this paragraph of this Article 11, Section 12 do not provide stockholders of the
Corporation with any rights, nor impose upon the Corporation any obligations, other than the
rights and obligations set forth in the Proxy Access Rules.

ARTICLE I

Board of Directors

1. Number and Qualification. The Board of Directors shall consist, subject to the
Certificate of Incorporation, of such number of directors as shall from time to time be fixed
exclusively by resolution adopted by the Board of Directors. The stockholders shall elect
directors at each annual meeting of stockholders. Each of the directors shall hold office until the
annual meeting next after his election and until his successor shall be elected and shall qualify, or
until his death in office or his earlier resignation or removal. Directors need not be stockholders.

2. Powers of Directors. The business and affairs of the Corporation shall be
managed by or under the direction of the Board of Directors which may exercise all the powers
possessed by the Corporation itself and do all such lawful acts and things as are not inconsistent
with the laws of the State of Delaware, the Certificate of Incorporation, or these Bylaws. The
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Board of Directors shall have authority from time to time to set apart out of any assets of the
Corporation otherwise available for dividends a reserve or reserves of working capital, or for any
such proper purpose or purposes, and to abolish or add to any such reserve or reserves from time
to time as the Board of Directors may deem to be in the interests of the Corporation; and the
Board of Directors shall likewise have power, subject to the provisions of the Certificate of
Incorporation, to determine in its discretion what part of the earned surplus and/or net assets of
the Corporation in excess of such reserve or reserves shall be declared in dividends and paid to
the stockholders of the Corporation.

3. Compensation of Directors. The Board of Directors may from time to time by
resolution authorize the payment of fees or compensation, to the directors for services as such to
the Corporation, including, but not limited to, fees and traveling expenses for attendance at all
meetings of the Board of Directors or of the committees, and determine the amount of such fees
and compensation. Nothing herein contained shall be construed to preclude any director from
serving the Corporation in any other capacity and receiving compensation therefor.

4. Directors’ Meetings. Meetings of the Board of Directors may be held either
within or outside the State of Delaware.

@) Regular meetings. The Board of Directors may from time to time provide for
the holding of regular meetings, with or without notice, and may fix the times and places at
which such meetings are to be held.

(b) Special Meetings. Meetings other than regular meetings may be called at any
time by (i) the Chairman or, (ii) if the Board of Directors then includes a director affiliated with
investment funds affiliated with Deerfield Mgmt, L.P., Deerfield Management Company, L.P.,
Deerfield Special Situations Fund, L.P., Deerfield Private Design Fund I, L.P., Deerfield Private
Design International 11, L.P. or any of their respective partners (limited or general), principals,
directors, officers, members, managers, investment advisers, investment managers, employees,
successors and/or affiliates (collectively, the “Sponsor Holders”), by such director, and must be
called by the Secretary upon the written request of a majority of the directors then in office.

(©) Notice. Notice of all meetings shall state the time and place of such meeting,
but need not state the purposes thereof unless otherwise required by law, the Certificate of
Incorporation, these Bylaws, or the Board of Directors. Notice of each meeting, other than
regular meetings (unless otherwise required by the Board of Directors), shall be given to each
director by mailing the same to each director at his residence or business address at least two
days before the meeting or by delivering the same to him personally or by telephone or means of
electronic transmission to him at least one day before the meeting unless, in case of exigency, the
President or Secretary shall prescribe a shorter notice to be given personally or by telephone,
facsimile transmission, or other means of electronic transmission to all or any one or more of the
directors at their respective residences or places of business.

5. Telephonic Meetings Permitted. Members of the Board of Directors, or any
committee designated by the Board of Directors, may participate in a meeting thereof by means
of telephone conference or other communications equipment by means of which all persons
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participating in the meeting can hear each other, and participation in a meeting pursuant to this
Bylaw shall constitute presence in person at such meeting.

6. Quorum; Manner of Acting. At all meetings of the Board of Directors, a quorum
shall be a majority of directors then in office; provided, that, so long as the Sponsor Holders
beneficially own (directly or indirectly) a majority of the shares of voting stock of the
Corporation, it shall be necessary to constitute a quorum, in addition to a majority of the total
number of directors then in office, that a director affiliated with the Sponsor Holders be present
(other than attendance for the sole purpose of objecting to the transaction of any business
because the meeting is not lawfully called or convened). Except as herein otherwise provided,
and except as otherwise provided by applicable law or the Certificate of Incorporation, a vote of
a majority of the directors present at a meeting in which a quorum is present (including a director
affiliated with the Sponsor Holders) shall constitute the act of the Board of Directors. For the
avoidance of doubt, so long as the Sponsor Holders collectively beneficially own (directly or
indirectly) a majority of the shares of voting stock of the Corporation, if directors that constitute
a quorum (including a director affiliated with the Sponsor Holders) are not present at the time
that the vote on any action is taken, a quorum shall not be constituted with respect to such action,
and any vote taken with respect to such action shall not be a valid action of the Board of
Directors, notwithstanding that a quorum of the Board of Directors may have been present at the
commencement of such meeting. If a quorum shall fail to attend any meeting, a majority of those
present may adjourn the meeting to another place, if applicable, date or time, without further
notice or waiver thereof.

7. Action by Unanimous Consent of Directors. Unless otherwise restricted by the
Certificate of Incorporation or these Bylaws, any action required or permitted to be taken at any
meeting of the Board of Directors, or of any committee thereof, may be taken without a meeting
if all members of the Board of Directors or such committee, as the case may be, consent thereto
in writing or by electronic transmission and the writing or writings or electronic transmissions
are filed with the minutes of proceedings of the Board of Directors or committee in accordance
with applicable law.

8. Committees. The Board of Directors by resolution may provide for such standing
or special committees as it deems desirable and may discontinue the same at its pleasure. Subject
to any applicable law, each committee shall consist of one or more of the directors of the
Corporation as determined by the Board of Directors. Each such committee shall have the
powers and perform such duties, not inconsistent with law, as may be assigned to it by the Board
of Directors.

9. Committee Rules. Unless the Board of Directors otherwise provides, each
committee designated by the Board of Directors may make, alter and repeal rules for the conduct
of its business. In the absence of such rules each committee shall conduct its business in the
same manner as the Board of Directors conducts its business pursuant to Article Il of these
Bylaws.
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ARTICLE IV

Officers

1. Titles; Election. The Board of Directors shall elect a President, one or more Vice
Presidents, a Secretary, a Treasurer, and such other officers as the Board of Directors may from
time to time deem advisable, all of whom shall hold office at the pleasure of the Board of
Directors and shall have such authority and shall perform such duties as set forth in these Bylaws
or as the Board of Directors shall prescribe from time to time. Any officer may be, but is not
required to be, a director of the Corporation. Any two or more offices may be held by the same
person.

2. Duties. The Board of Directors may require any officer, agent or employee to
give bond for the faithful performance of this duties in such form and with such sureties as the
Board of Directors may require. Subject to such extension, limitations, and other provisions as
the Board of Directors, the Certificate of Incorporation or these Bylaws may from time to time
prescribe, the following officers shall have the following powers and duties.

@ President. The President shall be the Chief Executive Officer of the
Corporation and shall have the general supervision of the business, affairs and property of the
Corporation and over its officers subject to the control of the Board of Directors. In the absence
or inability to act of the Chairman, the President shall preside at all meetings of the stockholders
and the Board of Directors and shall have and perform all the powers and duties of the Chairman,
subject to the control of the Board of Directors. In general, the President shall exercise the
powers and authority and perform all of the duties commonly incident to the office of President
and shall have such other powers and perform such other duties as may be assigned to him from
time to time by the Board of Directors. The same individual may be elected or appointed
Chairman of the Board of Directors and President.

(b) Vice President. The Vice President or Vice Presidents shall perform such
duties as may be assigned to them by the Board of Directors and, in the absence or disability of
the President, the Vice Presidents in order of seniority shall exercise all powers and duties
pertaining to the office of the President.

(©) Secretary. The Secretary shall keep the minutes of all meetings of
stockholders and of the Board of Directors, give and serve all notices, attend to such
correspondence as may be assigned to him, keep in safe custody the seal of the Corporation, and
affix such seal to all such instruments properly executed as may require it, and shall have such
other duties and powers as the Board of Directors shall prescribe from time to time.

(d) Treasurer. The Treasurer, in all cases subject to the direction of the Board of
Directors, shall have the care and custody of the monies, funds, valuable papers and documents
of the Corporation (other than his own bond, if any, which shall be in the custody of the
President), and shall have and exercise, under the supervision of the Board of Directors, all the
powers and duties commonly incident to his office. The Treasurer shall deposit all funds of the
Corporation in such bank or banks, trust company or trust companies, or with such firm or firms
doing a banking business as the Board of Directors shall designate. The Treasurer may endorse
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for deposit of collection all checks, notes, etc. payable to the Corporation or to its order. The
Treasurer shall keep accurate books of account of the Corporation’s transactions, which shall be
the property of the Corporation, and, together with all its property in his possession, shall be
subject at all times to the inspection and control of the Board of Directors. The Treasurer shall
do and perform such other duties as may from time to time be assigned to him by the Board of
Directors. The Treasurer shall be subject in every way to the order of the Board of Directors
and/or the President and whenever the Board of Directors or President may require it, shall
prepare an account of all his transactions and of the financial condition of the Corporation.

(e) Chairman of the Board of Directors. The Chairman of the Board of Directors
(the “Chairman”) if appointed by the Board of Directors, when present shall preside at all
meetings of the stockholders and the Board of Directors. The Chairman shall perform such other
duties as the Board of Directors may prescribe from time to time.

3. Delegation of Authority. The Board of Directors may at any time delegate the
powers and duties of any officer for the time being to any other officer, director or employee.

4, Salaries. The salaries of all officers shall be fixed by the Board of Directors or a
committee thereof.

ARTICLE V

Resignation, Removals and Vacancies

1. Resignation. Any director, officer, or agent may resign at any time by giving
written notice thereof to the Board of Directors, the President, or the Secretary. Any such
resignation shall take effect at the time specified therein or, if the time be not specified, upon
receipt thereof; and unless otherwise specified therein, the acceptance of any resignation shall
not be necessary to make it effective.

2. Removals. At a special meeting called for such purpose or by written consent in
lieu thereof, the stockholders of the Corporation may by vote of the majority of the issued and
outstanding shares of the capital stock entitled to vote generally in the election of directors,
remove from office, with or without cause, any director elected by such holders, and elect his or
her successor, unless otherwise provided by law or the Certificate of Incorporation; provided,
that, directors who are elected solely by the holders of a class or multiple classes of preferred
stock, par value $0.0001 per share, of the Corporation (the “Preferred Stock™), may only be
removed from such office by vote of the majority of the issued and outstanding shares of such
class or classes of Preferred Stock The Board of Directors may remove from office any officer
of the Corporation with or without cause. The Board of Directors from time to time may
delegate to any other officer or to any director the powers and duties of any other officer.

3. Vacancies. Unless otherwise provided by law or the Certificate of Incorporation,
any newly created directorship or any vacancy occurring in the Board of Directors for any cause
shall only be filled by the stockholders of the Corporation at a special meeting of the
stockholders called for such purpose or by written consent in lieu of such a special meeting;
provided, that, vacancies to any directorships created by the death, resignation, removal or
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otherwise of any director who was elected only by the holders of a class or multiple classes of
Preferred Stock may only be filled by the holders of such class or classes of Preferred Stock.
Each director elected as provided in the prior sentence shall hold office until the expiration of the
term of office of the director whom he or she has replaced or until his or her successor is elected
and qualified. Any vacancy occurring in any office of the Corporation by death, resignation,
removal or otherwise may be filled for the unexpired portion of the term by the Board of
Directors at any regular or special meeting.

ARTICLE VI

Capital Stock

1. Certificates of Stock. The shares of the Corporation shall be represented by
certificates; provided, that, the Board of Directors may provide by resolution or resolutions that
some or all of any or all classes or series of stock shall be uncertificated shares. Any such
resolution shall not apply to shares represented by a certificate until such certificate is
surrendered to the Corporation. Any such certificates shall be signed by the President or a Vice
President and by the Treasurer or an Assistant Treasurer or by the Secretary or an Assistant
Secretary. Any of such signatures may be in facsimile. In case any officer who has signed, or
whose facsimile signature has been used on a certificate has ceased to be an officer before the
certificate has been delivered, such certificate may nevertheless be adopted and issued and
delivered by the Corporation, or its transfer agent, as though the officer who signed such
certificate or certificates, or whose facsimile signature or signatures shall have been used
thereon, had not ceased to be such officer of the Corporation.

2. Lost Certificates. In case of loss or mutilation or theft or destruction of a
certificate of capital stock of this Corporation, a duplicate certificate may be issued upon such
terms as the Board of Directors may determine.

ARTICLE VII

Fiscal Year, Bank Deposits, Checks, etc.

1. Fiscal Year. The fiscal year of the Corporation will commence on such date as
the Board of Directors may by resolution designate.

2. Bank Deposits, Checks, Etc. The funds of the Corporation shall be deposited in
the name of the Corporation in such banks or trust companies as the Board of Directors may
from time to time designate. All checks, drafts, notes, or other obligations for the payment of
money shall be signed by such persons as the Board of Directors from time to time by resolution
may direct or authorize.

ARTICLE VIII

Books and Records

1. Place of Keeping Books. Unless otherwise expressly required by the laws of
Delaware, the books and records of this Corporation may be kept outside of the State of
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Delaware at such place or places as may be designated from time to time by the Board of
Directors.

2. Examination of Books. Except as otherwise provided by law, the Certificate of
Incorporation or in these Bylaws, the Board of Directors shall have the power to determine from
time to time whether and to what extent and at what times and places and under what conditions
and regulations the accounts, records and books of this Corporation, or any of them, shall be
open to the inspection of the stockholders, and no stockholder shall have any right to inspect any
account or book or document of this Corporation except as prescribed by statute or authorized by
express resolution of the stockholders or of the Board of Directors.

ARTICLE IX

Notices

1. Requirements of Notice. Whenever notice is required to be given by law or these
Bylaws, it shall not mean personal notice unless so specified, but such notice may be given in
writing by depositing the same in a post office or letter box, postpaid and addressed to the person
to whom such notice is directed at the address of such person on the records of the Corporation,
and such notice shall be deemed given at the time when the same shall be thus mailed.

2. Waivers. Any waiver of notice, given by the person entitled to notice, whether
before or after the time stated therein, shall be deemed equivalent to notice. Attendance of a
person at a meeting shall constitute a waiver of notice of such meeting, except when the person
attends a meeting for the express purpose of objecting, at the beginning of the meeting, to the
transaction of any business because the meeting is not lawfully called or convened. Neither the
business to be transacted at nor the purpose of any regular or special meeting of the stockholders,
directors, or members of a committee of directors need be specified in a waiver of notice.

ARTICLE X

Seal

The Board of Directors may provide a suitable seal containing the name of the
Corporation. In lieu of the corporate seal, when so authorized by the Board of Directors or a duly
empowered committee thereof, a facsimile thereof may be impressed or affixed or reproduced.

ARTICLE XI

Powers of Attorney

The Board of Directors may authorize one or more of the officers of the Corporation to
execute powers of attorney delegating to named representatives or agents power to represent or
act on behalf of the Corporation, with or without power of substitution.
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ARTICLE XII

Indemnification of Directors and Officers

1. Indemnification granted. The Corporation shall indemnify and hold harmless, to
the fullest extent permitted by applicable law as it presently exists or may hereafter be amended,
any person (a “Covered Person”) who is made or is threatened to be made a party or is otherwise
involved in any action, suit or proceeding, whether civil, criminal, administrative or investigative
(a “proceeding”), by reason of the fact that, on or after the date of adoption of these Second
Amended and Restated Bylaws, he or she, or a person for whom he or she is the legal
representative, is or was a director or officer of the Corporation or, while a director or officer of
the Corporation, is or was serving at the request of the Corporation as a director, officer,
employee or agent of another corporation or of a partnership, joint venture, trust, enterprise or
nonprofit entity, including service with respect to employee benefit plans (any such entity, an
“Other Entity”), against all liability and loss suffered and expenses (including, but not limited to,
attorneys’ fees and expenses), judgments, fines and amounts paid in settlement actually and
reasonably incurred by such Covered Person with respect to actions taken or omitted to be taken,
or events or circumstances occurring, on or after the date of adoption of these Second Amended
and Restated Bylaws. Notwithstanding the preceding sentence, the Corporation shall be required
to indemnify a Covered Person in connection with a proceeding (or part thereof) commenced by
such Covered Person only if the commencement of such proceeding (or part thereof) by the
Covered Person was authorized by the Board of Directors or the proceeding (or part thereof)
relates to the enforcement of the Corporation’s obligations under this Article XII. It is not
intended that the provisions of this article be applicable to, and they are not to be construed as
granting indemnity with respect to, matters as to which indemnification would be in
contravention of the laws of the State of Delaware or of the United States of America whether as
a matter of public policy or pursuant to statutory provision.

2. Prepayment of Expenses. The Corporation shall to the fullest extent not
prohibited by applicable law pay, on an as-incurred basis, all expenses (including, but not limited
to, attorneys’ fees and expenses) incurred by a Covered Person in defending any proceeding in
advance of its final disposition. Such advancement shall be unconditional, unsecured and interest
free and shall be made without regard to the Covered Person’s ability to repay any expenses
advanced; provided, that, to the extent required by law, such payment of expenses in advance of
the final disposition of the proceeding shall be made only upon receipt of an unsecured
undertaking by the Covered Person to repay all amounts advanced if it should be ultimately
determined that the Covered Person is not entitled to be indemnified under this Article XII or
otherwise.

3. Claims. If a claim for indemnification (following the final disposition of such
action, suit or proceeding) or advancement of expenses under this Article XII is not paid in full
within 30 days after a written claim therefor by the Covered Person has been received by the
Corporation, the Covered Person may file suit to recover the unpaid amount of such claim and, if
successful in whole or in part, shall be entitled to be paid the expense of prosecuting such claim
to the fullest extent permitted by law. In any such action the Corporation shall have the burden
of proving that the Covered Person is not entitled to the requested indemnification or
advancement of expenses under applicable law.
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4, Insurance. The Corporation shall have the power to purchase and maintain
insurance on behalf of any person who is or was a director, officer, trustee, employee, member,
trustee or agent of the Corporation, or was serving at the request of the Corporation as a director,
officer, trustee, employee or agent of an Other Entity, against any liability asserted against the
person and incurred by the person in any such capacity, or arising out of his or her status as such,
whether or not the Corporation would have the power or the obligation to indemnify such person
against such liability under the provisions of this Article X1 or the DGCL.

5. Other Indemnification and Prepayment of Expenses. The rights of
indemnification and prepayment of expenses conferred on any Covered Person by this Article
XII shall not be deemed exclusive of any other rights to which a Covered Person indemnified
herein may be entitled by the Certificate of Incorporation, or any agreement, vote of stockholders
or disinterested directors or otherwise, and shall continue as to a Covered Person who has ceased
to be a director, officer, designated officer, employee or agent and shall inure to the benefit of the
heirs, executors, administrators and other legal representatives of such Covered Person. This
Avrticle X11 shall not limit the right of the Corporation, to the extent and in the manner permitted
by law, to indemnify and to advance expenses to persons other than Covered Persons when and
as authorized by appropriate corporate action.

6. Amounts Received from an Other Entity. Subject to Section 7 of this Article XII,
the Corporation’s obligation, if any, to indemnify or to advance expenses to any Covered Person
who was or is serving at the Corporation’s request as a director, officer, employee or agent of an
Other Entity shall be reduced by any amount such Covered Person may collect as
indemnification or advancement of expenses from such Other Entity.

7. Indemnification Priority. As between the Corporation and any other person (other
than an entity directly or indirectly controlled by the Corporation) who provides indemnification
to the Covered Persons for their service to, or on behalf of, the Corporation (collectively, the
“Secondary Indemnitors™) (i) the Corporation shall be the full indemnitor of first resort in respect
of indemnification or advancement of expenses in connection with any Jointly Indemnifiable
Claims (as defined below), pursuant to and in accordance with the terms of this Article XII,
irrespective of any right of indemnification, advancement of expenses or other right of recovery
any Covered Person may have from any Secondary Indemnitor or any right to insurance
coverage that such Covered Person may have under any insurance policy issued to any
Secondary Indemnitor (i.e., the Corporation’s obligations to such Covered Persons are primary
and any obligation of any Secondary Indemnitor, or any insurer of any Secondary Indemnitor, to
advance expenses or to provide indemnification or insurance coverage for the same loss or
liability incurred by such Indemnitees is secondary to the Corporation’s obligations), (ii) the
Corporation shall be required to advance the full amount of expenses incurred by any such
Covered Person and shall be liable for the full amount of all liability and loss suffered by such
Covered Person (including, but not limited to, expenses (including, but not limited to, attorneys’
fees and expenses), judgments, fines and amounts paid in settlement actually and reasonably
incurred by such Covered Person in connection with such proceeding), without regard to any
rights any such Covered Person may have against any Secondary Indemnitor or against any
insurance carrier providing insurance coverage to Indemnitee under any insurance policy issued
to a Secondary Indemnitor, and (iii) the Corporation irrevocably waives, relinquishes and
releases each Secondary Indemnitor from any and all claims against such Secondary Indemnitor
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for contribution, subrogation or any other recovery of any kind in respect thereof. The
Corporation shall indemnify each Secondary Indemnitor directly for any amounts that such
Secondary Indemnitor pays as indemnification or advancement on behalf of any such Covered
Person and for which such Covered Person may be entitled to indemnification from the
Corporation in connection with Jointly Indemnifiable Claims. No right of indemnification,
advancement of expenses or other right of recovery that a Covered Person may have from any
Secondary Indemnitor shall reduce or otherwise alter the rights of the Covered Person or the
obligations of the Corporation hereunder. No advancement or payment by any Secondary
Indemnitor on behalf of any such Covered Person with respect to any claim for which such
Covered Person has sought indemnification from the Corporation shall affect the foregoing and
the Secondary Indemnitors shall be subrogated to the extent of such advancement or payment to
all of the rights of recovery of such Covered Person against the Corporation. Each Covered
Person shall execute all papers reasonably required and shall do all things that may be reasonably
necessary to secure the rights of such Covered Person’s Secondary Indemnitors under this
Section 7, including the execution of such documents as may be necessary to enable the
Secondary Indemnitors effectively to bring suit to enforce such rights, including in the right of
the Corporation. Each of the Secondary Indemnitors shall be third-party beneficiaries with
respect to this Section 7, entitled to enforce this Section 7. As used in this Section 7, the term
“Jointly Indemnifiable Claims” shall be broadly construed and shall include, without limitation,
any action, suit, proceeding or other matter for which a Covered Person shall be entitled to
indemnification, reimbursement, advancement of expenses or insurance coverage from both a
Secondary Indemnitor (or an insurance carrier providing insurance coverage to any Secondary
Indemnitor) and the Corporation, whether pursuant to Delaware law (or other applicable law in
the case of any Secondary Indemnitor), any agreement or certificate of incorporation, bylaws,
partnership agreement, operating agreement, certificate of formation, certificate of limited
partnership or other organizational or governing documents of the Corporation or the Secondary
Indemnitors or any insurance policy providing insurance coverage to any Secondary Indemnitor,
as applicable.

8. Amendment or Repeal. Any right to indemnification or to advancement of
expenses of any Covered Person arising hereunder shall not be eliminated or impaired by an
amendment to or repeal of this Article XII after the occurrence of the act or omission that is the
subject of the civil, criminal, administrative or investigative action, suit, proceeding or other
matter for which indemnification or advancement of expenses is sought.

9. Reliance. Covered Persons who after the date of the adoption of this Article XII
become or remain a Covered Person described in Section 1 of this Article XII will be
conclusively presumed to have relied on the rights to indemnity, advancement of expenses and
other rights contained in this Article X1l in entering into or continuing the service. The rights to
indemnification and to the advancement of expenses conferred in this Article XII will apply to
claims made against any Covered Person described in Section 1 of this Article XII arising out of
acts or omissions or facts or circumstances that occur after the adoption of this Article XII in
respect of service as a director or officer of the Corporation or other service described in Section
1 of this Article XI1I.

10.  Successful Defense. In the event that any proceeding to which a Covered Person is
a party is resolved in any manner other than by adverse judgment against the Covered Person
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(including, without limitation, settlement of such proceeding with or without payment of money
or other consideration) it shall be presumed that the Covered Person has been successful on the
merits or otherwise in such proceeding for purposes of Section 145(c) of the DGCL. Anyone
seeking to overcome this presumption shall have the burden of proof and the burden of
persuasion by clear and convincing evidence.

ARTICLE XIlI

Attorneys’ Fees in Stockholder Actions

Notwithstanding anything in the Corporation’s Certificate of Incorporation to the
contrary, to the fullest extent permitted by law, in the event that (i) any current or prior
stockholder or anyone on their behalf (a “Claiming Party”) initiates, in their capacity as a current
or prior stockholder, any action, suit or proceeding, whether civil, administrative or investigative
or asserts any claim or counterclaim in a pending proceeding (each, a “Claim”) or joins, offers
substantial assistance to or has a direct financial interest in any Claim (including any Claim
purportedly filed on behalf of any other stockholder or on behalf of the Corporation) against the
Corporation and/or any director, officer, or affiliate thereof (each, a “Company Party”), and (ii)
the Claiming Party (or the third party that received substantial assistance from the Claiming
Party or in whose Claim the Claiming Party had a direct financial interest) does not obtain a
judgment on the merits in favor of the Claiming Party or such third party, then each Claiming
Party shall be obligated jointly and severally to reimburse the applicable Company Party for all
fees, costs and expenses of every kind and description (including, but not limited to, all
reasonable attorneys’ fees and other litigation expenses) that the applicable Company Party may
incur in connection with such Claim. If any provision (or any part thereof) of this Article XllII
shall be held to be invalid, illegal or unenforceable facially or as applied to any circumstance for
any reason whatsoever: (1) the validity, legality and enforceability of such provision (or part
thereof) in any other circumstance and of the remaining provisions of this Article XIII
(including, without limitation, each portion of any subsection of this Article XIII containing any
such provision (or part thereof) held to be invalid, illegal or unenforceable that is not itself held
to be invalid, illegal or unenforceable) shall not in any way be affected or impaired thereby, and
(2) to the fullest extent permitted by law, the provisions of this Article X1l (including, without
limitation, each such portion containing any such provision (or part thereof) held to be invalid,
illegal or unenforceable) shall be construed for the benefit of the Corporation to the fullest extent
permitted by law so as to (a) give effect to the intent manifested by the provision (or part thereof)
held invalid, illegal or unenforceable, and (b) permit the Corporation to protect its directors,
officers, employees and agents from personal liability in respect of their good faith service. Any
person or entity purchasing or otherwise acquiring any interest in the shares of capital stock of
the Corporation shall be deemed to have notice of and consented to the provisions of this Article
XIII.
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ARTICLE XIV

Amendments

These Bylaws may be altered, amended or repealed, and any new Bylaws may be made,
only by the stockholders of the Corporation.
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Attachment 5

Identities of the proposed members of the Reorganized Debtor’s board and the proposed
executive officers of the Reorganized Debtor, under Scenario A

The Debtor is currently governed by a four member Board of Directors. The current members of
the Debtor's Board of Directors are: (i) David E. Jorden, (ii) Joseph Del Guercio, (iii) Stephen N.
Keith, and (iv) C. Eric Winzer. In the event of a Successful Capital Raise under Scenario A of
the Plan, the Reorganized Debtor will be governed by a five member Board of Directors. It is
proposed that Messrs. Jorden, Del Guercio, and Winzer will continue to serve as members of the
Board of Directors of the Reorganized Debtor, and that Mr. Scott Pittman will serve as a member
of the Board of Directors of the Reorganized Debtor. The Debtor understands that the Lenders
propose that Lawrence S. Atinsky will serve as the fifth member of the Board of Directors of the
Reorganized Debtor. Additional information regarding the proposed members of the Board of
Directors of the Reorganized Debtor is set forth below:

David E. Jorden: Mr. Jorden has served on the Nuo Therapeutics board since October 2008.
He was Executive Chairman from February 2012 to April 2015, when he assumed the role of
Acting CFO. In January 2016, he was appointed Acting CEO. Mr. Jorden is also presently
serving since June 2013 as CEO in a part time capacity of Nanospectra Biosciences, Inc., a
private company developing nanoparticle directed focal thermal ablation technology of solid
tumors. From 2003 to 2008, he was with Morgan Stanley’s Private Wealth Management group
where he was responsible for equity portfolio management for high net worth individuals. Prior
to Morgan Stanley, Mr. Jorden served as CFO for Genometrix, Inc., a private genomics/life
sciences company focused on high-throughput microarray applications. Mr. Jorden was
previously a principal with Fayez Sarofim & Co. Mr. Jorden has a MBA from Northwestern
University’s Kellogg School and a B.B.A. from University of Texas at Austin. He holds both
Certified Financial Analyst and Certified Public Accountant designations. Mr. Jorden previously
served on the board of Opexa Therapeutics, Inc. (Nasdaq: OPXA) from August 2008 through
November 2013 He is also on the board of a private companies, PLx Pharma, Inc., a late stage
specialty pharmaceutical company focusing initially on commercializing a patent-protected
aspirin product for over-the-counter distribution which is FDA approved and is the first ever
liquid fill aspirin capsule. He is presently serving as Acting CFO for PLx since June 2015.

Joseph Del Guercio: Joseph Del Guercio has served as a Director of Nuo Therapeutics since
February 8, 2012. He has been Managing Director at CNF Investments (CNF)/Clark Enterprises,
an Aldagen investor, since November 2004. Mr. Del Guercio serves on the boards of directors
of Terrago Technologies Inc., an Atlanta-based technology company, KZO Innovations, a
Virginia-based technology company, Innovative Biosensors, a Maryland-based diagnostics
company, and Ogmento, Inc., a New York-based technology company. He also serves on the
board of directors of Vital Sensors, Inc., a private company based in Richmond, Virginia, Verax
Biomedical, Inc., another privately held company based in Worcester, Massachusetts, Overture
Technologies, Inc., a Bethesda, MD-based software company, Vision Chain, Inc., a Washington
DC based technology company, and DigitalBridge Communications, Inc., an Ashburn, Virginia-
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based private company. Mr. Del Guercio has an M.B.A. degree from Harvard Business School
and a B.S. degree from Boston College.

C. Eric Winzer: Mr. C. Eric Winzer has almost 30 years of experience in addressing diverse
financial issues including raising capital, financial reporting, investor relations, banking,
taxation, mergers and acquisitions, financial planning and analysis, and accounting operations.
Currently, Mr. Winzer is the Chief Financial Officer at Immunomic Therapeutics, Inc. Prior to
joining Immunomic in May 2015, Mr. Winzer held several executive positions at OpGen Inc.
From June 2009 to April 2015 Mr. Winzer served as OpGen Inc.'s Principal Accounting Officer,
Senior Vice President of Finance, and Chief Financial Officer. OpGen Inc. went public in May
2015. Before his tenure with OpGen Inc., Mr. Winzer held multiple executive positions at
Avalon Pharmaceuticals, Inc., including serving as its Chief Financial Officer and Executive
Vice President, Principal Accounting Officer, and Secretary. Before joining Avalon
Pharmaceuticals, Mr. Winzer held several positions at Life Technologies Corporation. Most
recently, he served as a member of its Executive Team and Senior Vice President of New
Enterprise Resource Planning System from 2004 to 2006. As a member of the Executive Team at
Life Technologies, he was the Executive Sponsor for Life Technologies' ERP implementation.
Previous to this, Mr. Winzer served as the Chief Financial Officer of Life Technologies
Corporation from June 2002 to October 2004. From September 2000 to June 2002, Mr. Winzer
served as Vice President of Finance of Invitrogen at Life Technologies. Before becoming Vice
President of Finance of Invitrogen, Mr. Winzer held several managerial positions with Life
Technologies from 1986 to 2000. He served as its Vice President of Finance and Chief Financial
Officer, Secretary and Treasurer, and Acting Principal Accounting Officer and Budget Manager
from May 1999 to September 2000. Mr. Winzer also served as Controller of Life Technologies
in 1991. From 1980 to 1986, Mr. Winzer held various financial positions at Genex Corporation.
Mr. Winzer has been an Independent Director at Nuo Therapeutics (f/k/a Cytomedix, Inc.) since
January 30, 2009. Mr. Winzer holds a B.A. in Economics and Business Administration from
Western Maryland College (now, McDaniel College) and an M.B.A. from Mount Saint Mary's
University.

Scott M. Pittman: Scott M. Pittman has 30+ years in Hospital Executive management. He is a
Chief Operating & Business Development Officer for Buchanan General Hospital, a Registered
Representative with Calton & Associates, and a Principal of Hospital CEO Associates. He has
served as CEO Florida Hospital Zephyrhills, Fl., Senior Executive positions with Adventist
Health Systems, and various Hospital executive positions in southern West Virginia. Mr. Pittman
has developed several multimillion dollar hospital and program service expansions, healthcare
entity acquisitions and mergers, and has served on numerous state and regional health planning
organizations. He is a Magna cum Laude graduate of Southwestern Adventist University with
B.S. & B.A. Degrees in Business and Religion, and a Masters of Hospital Administration from
Medical College of Virginia.

Lawrence S. Atinsky: Lawrence Atinsky is a Partner at Deerfield Management Company, a
healthcare investment firm focused on advancing healthcare through investment, information and
philanthropy. He primarily focuses on the firm’s structured transactions and private equity
investments. Prior to joining Deerfield, Mr. Atinsky was a partner of Ascent Biomedical
Ventures, a healthcare focused private equity firm investing in early-stage biomedical and
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medical device companies. He has over 18 years of experience investing in healthcare companies
and currently serves on the Board of FluoroPharma Medical, Inc. Mr. Atinsky earned a JD from
New York University School of Law and B.A. degrees in Political Science and Philosophy from
the University of Wisconsin-Madison, cum laude.

The Debtor’s existing senior management team is comprised of David E. Jorden, Acting Chief
Executive Officer and Acting Chief Financial Officer, and Peter Clausen, PhD, Chief Scientific
Officer. In the event of a Successful Capital Raise under Scenario A of the Plan, it is intended
that the Reorganized Debtor will retain Messrs. Jorden and Clausen in the same positions in
which they served the Debtor.

Peter Clausen, PhD: Dr. Clausen joined Nuo Therapeutics in September 2008 and has more
than 20 years of experience in the biotechnology industry. Prior to joining Nuo Therapeutics, Dr.
Clausen was a founding member and Vice President of Research and Development at Marligen
Bioscience, where he developed and commercialized innovative genomic and protein analysis
products for the life sciences market. Dr. Clausen was the Manager of New Purification
Technologies at Life Technologies and the Invitrogen Corporation. He also has significant
experience within the commercial biotechnology industry developing peptide and small molecule
therapeutics for application in the areas of inflammatory mediated disease and stem cell
transplantation. He completed his post-doctoral training at the Laboratory of Molecular
Oncology at the National Cancer Institute where his research efforts focused in the areas of
oncology, hematopoiesis, and gene therapy. Dr. Clausen earned his PhD in Biochemistry from
Rush University in Chicago and a Bachelor of Science degree in Biochemistry from Beloit
College.
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Attachment 6

Identities of the proposed members of the Reorganized Debtor’s board and the proposed
executive officers of the Reorganized Debtor, under Scenario B

In the event of an Unsuccessful Capital Raise (Scenario B under the Plan), the Reorganized
Debtor will be governed by a five-member Board of Directors. It is proposed that Bryan
Sendrowski, Steven Hochberg, Kevin Rakin, Kenneth G. Hayes, Jr., and R. Steve Boggan will
serve as members of the Board of Directors of the Reorganized Debtor in Scenario B.
Additional information regarding the proposed members of the Board of Directors of the
Reorganized Debtor is set forth below:

Bryan Sendrowski: Mr. Sendrowski has served as a member of the private transactions team at
Deerfield Management Company, L.P. since 2012 and has over 10 years of experience in the
pharmaceutical industry. In his role at Deerfield, Mr. Sendrowski is responsible for the day-to-
day oversight and management of investments in Deerfield’s Private Design Funds. Prior to
joining Deerfield, Mr. Sendrowski was one of the founding shareholders and Chief Financial
Officer of New American Therapeutics, a specialty pharmaceutical company that acquired,
marketed and commercialized Denavir, a topical drug for cold sores. Prior to New American
Therapeutics, he was Chief Financial Officer at Akrimax Pharmaceuticals and Vice President
and Controller of Reliant Pharmaceuticals. He also previously served as a Senior Manager in the
financial statement audit practice of KPMG, LLP with responsibility for the management of
public and private company audits. Mr. Sendrowski received his B.A. from Pace University and
was licensed as a Certified Public Accountant in the state of New Jersey.

Steven Hochberg: Mr. Hochberg is a Partner of the Private Transactions team at Deerfield
Management Company, L.P. He has been a founder and manager of healthcare companies for
more than 20 years. Since 2004, Mr. Hochberg has managed Ascent Biomedical Ventures, a
leading venture capital firm he co-founded focused on early stage investment and development
of biomedical companies. In his capacity as a developer of new businesses, he has founded or
co-founded 15 new enterprises since 1991. Since 2011, Mr. Hochberg has been the Chairman of
the Board of Continuum Health Partners until its merger with Mount Sinai in 2013, where he is
the Senior Vice Chairman of the Mount Sinai Health System, a non-profit healthcare integrated
delivery system in New York City with over $6 billion in annual revenues. Mr. Hochberg
graduated from the University of Michigan and earned his M.B.A. from Harvard Business
School.

Kevin Rakin: Mr. Rakin is co-founder of HighCape Partners, a healthcare focused venture
capital firm. He has over 25 years of experience as an executive in the life sciences industry. Mr.
Rakin most recently served as President of Shire Regenerative Medicine. Prior to joining Shire,
Mr. Rakin was the Chairman and Chief Executive Officer of Advanced BioHealing from 2007
until its acquisition by Shire in 2011. Before that, he served as an executive-in-residence at
Canaan Partners. Previously, he was a Co-Founder, President and Chief Executive Officer of
Renaissance Pharmaceuticals, Inc., a publicly held pharmacogenomics company, until its merger
with Clinical Data, Inc. in 2005. Mr. Rakin currently serves as Chairman of the Board member
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of Cheetah Medical, Inc. (Chairman), Histogenics Corp., Collagen Matrix, Inc., and TELA Bio,
Inc. Mr. Rkain is also on the Board of CURE, Connecticut’s bioscience cluster, as well as the
State of Connecticut’s Regenerative Medicine Advisory Committee. He previously served as a
Board member for Ipsogen SA, Vion Pharmaceuticals, Inc., OMRIX Biopharmaceuticals, Inc.,
and Clinical Data, Inc. Mr. Rakin received an M.B.A. from Columbia University and B.Com
and B.Com (Hons) degrees from the University of Cape Town, South Africa.

Kenneth G. Hayes, Jr.: Since March 2008, Mr. Hayes is the President and CEO of Biomerix
Corporation, a synthetic biomaterials company. He has established and led executive teams
through the product development, clinical research, and commercial rollout of a wide range of
medical devices. Mr. Hayes previously served as President and CEO of Radiant Medical, which
was acquired by Zoll Medical in 2007. From 1997 to 1999, Mr. Hayes was President of Surgical
Navigation Technologies and on the Management Board of Sofamor Danek which was acquired
by Medtronic in 1999. Prior to that, he served as President of USCI, a division of C.R. Bard, as
President/CEO of MDI Instruments which he helped to found, and as President/COO of
American Surgical Technologies. Mr. Hayes began his medical device career with Johnson &
Johnson, where he spent 17 years in a range of progressively more senior positions with Ethicon
Endo-Surgery, Vistakon and Ethicon, Inc. Mr. Hayes started his career with Procter & Gamble
after graduating with a B.S. in Business Administration & Marketing with honors from Marist
College.

R. Steve Boggan: Mr. Boggan is the President and Chief Executive Officer of BioHorizons and
a member of its board of directors since 1999. Mr. Boggan joined BioHorizons in 1995 as a
biomedical engineer and was quickly promoted to the position of President in 1997. Prior to
BioHorizons, Mr. Boggan was employed in the R&D department of Dow Corning Wright and
Wright Medical Technology from 1989 until 1995. He received a B.S. in Biological Engineering
from Mississippi State University, an M.S. in Biomedical Engineering from the University of
Alabama at Birmingham, and an M.B.A. from the University of Memphis in 1995.

The Reorganized Debtor’s management team in Scenario B will consist of Bryan Sendrowski, as
Interim Chief Executive Officer and Interim Chief Financial Officer, and Peter A. Clausen, PhD,
Chief Scientific Officer. In Scenario B, the Reorganized Debtor will engage a consultant to
commence a search for a permanent Chief Executive Officer and a permanent Chief Financial
Officer. Additional information about Dr. Clausen follows below:

Dr. Peter A. Clausen: Dr. Clausen joined Nuo Therapeutics in September 2008 and has more
than 20 years of experience in the biotechnology industry. Prior to joining Nuo Therapeutics, Dr.
Clausen was a founding member and Vice President of Research and Development at Marligen
Bioscience, where he developed and commercialized innovative genomic and protein analysis
products for the life sciences market. Dr. Clausen was the Manager of New Purification
Technologies at Life Technologies and the Invitrogen Corporation. He also has significant
experience within the commercial biotechnology industry developing peptide and small molecule
therapeutics for application in the areas of inflammatory mediated disease and stem cell
transplantation. He completed his post-doctoral training at the Laboratory of Molecular
Oncology at the National Cancer Institute where his research efforts focused in the areas of
oncology, hematopoiesis, and gene therapy. Dr. Clausen earned his PhD in Biochemistry from
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Rush University in Chicago and a Bachelor of Science degree in Biochemistry from Beloit
College.
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Attachment 7

Identity of any insider who will be employed or retained by the Reorganized Debtor, and
the nature of any compensation for such insider, under Scenario A

The Debtor’s existing senior management team is comprised of David E. Jorden, Acting Chief
Executive Officer and Acting Chief Financial Officer, and Peter Clausen, PhD, Chief Scientific
Officer. In the event of a Successful Capital Raise under Scenario A of the Plan, it is intended
that: (i) the Reorganized Debtor will retain Mr. Jorden in the same position in which he served
the Debtor, and that his initial base annual salary will be $275,000, and (ii) the Reorganized
Debtor will retain Mr. Clausen in the same position in which he served the Debtor, and that his
initial base annual salary will remain $290,000.

{01107068;v1 }



Case 16-10192-MFW Doc 321 Filed 04/15/16 Page 93 of 251

Attachment 8

Identity of any insider who will be employed or retained by the Reorganized Debtor, and
the nature of any compensation for such insider, under Scenario B

The Debtor’s existing senior management team includes Peter A. Clausen, PhD, Chief Scientific
Officer. In the event of an Unsuccessful Capital Raise (Scenario B under the Plan), it is intended
that the Reorganized Debtor will employ Dr. Clausen as the Reorganized Debtor’s Chief Science
Officer. Dr. Clausen will be compensated in Scenario B at a base annual compensation of
$300,000 plus an annual performance bonus of up to 50% of his base compensation to be
determined by the board of directors of up to 50% of his base compensation. In addition Mr.
Clausen will receive a one-time signing bonus of $87,500 payable within 15 days after the
Effective Date of the Plan.
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Attachment 9.A.

Scenario A, certain New Common Stock documents: Registration Rights Agreement, and
Securities Purchase Agreement
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REGISTRATION RIGHTS AGREEMENT

This Registration Rights Agreement (as amended from time to time, this “Agreement”) is
dated as of April [ ] 2016, and is between NUO THERAPEUTICS, INC., a Delaware
corporation (the “Company”), and the stockholders listed on Schedule 1 hereto (collectively, the
“Stockholders” and, each individually, a “Stockholder”). Capitalized terms used but not defined
herein shall have the meanings ascribed to them in the Plan (as defined below).

INTRODUCTION

WHEREAS, on the date hereof, the Company issued shares (the “Shares”) of common
stock, par value $0.0001 per share (the “Common Stock™), to the Stockholders pursuant to
Section 4(2) of the Securities Act of 1933, as amended (the “Securities Act”) and Rule 506 of
Regulation D promulgated thereunder, and upon the terms set forth in the First Amended Plan of
Reorganization of the Company (as amended, modified or supplemented, the “Plan”) under
Chapter 11 of the United States Bankruptcy Code (11 U.S.C. §101, et seq.), confirmed by order
dated April [ ], 2016 of the United States Bankruptcy Court for the District of Delaware.

NOW, THEREFORE, in consideration of the mutual covenants and agreements
contained in this Agreement, and for other good and valuable consideration the receipt and
adequacy of which is hereby acknowledged, the Company and each of the Stockholders agree as
follows:

ARTICLE I
DEFINITIONS

In this Agreement:

“Applicable Exchange” means The New York Stock Exchange, Inc. or the NASDAQ
Stock Exchange, including the NASDAQ Global Market.

“Exchange Act” means the Securities Exchange Act of 1934.

“Prospectus” means the prospectus included in the Registration Statement (including,
without limitation, a prospectus that includes any information previously omitted from a
prospectus filed as part of an effective registration statement in reliance upon Rule 430A
promulgated under the Securities Act), as amended or supplemented by any prospectus
supplement, with respect to the terms of the Registrable Securities covered by the Registration
Statement, and all other amendments and supplements to the Prospectus, including post-effective
amendments, and all material incorporated by reference or deemed to be incorporated by
reference in such Prospectus.

“Registrable Securities” shall mean any Shares issued to the Stockholders on the date
hereof together with any securities issued or issuable upon any stock split, dividend or other
distribution, adjustment, recapitalization or similar event with respect to the foregoing; provided,
however, that any such securities shall cease to be Registrable Securities upon the earlier of the
date when (i) such Registrable Securities have been registered under the Securities Act and
disposed of in accordance with a registration statement filed under the Securities Act, including
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the Registration Statement, or such Registrable Securities have been disposed of under Rule 144
promulgated under the Securities Act or (ii) such Registrable Securities may be sold without
registration or restriction pursuant to Rule 144(b) under the Securities Act or any successor
provision.

“Registration Statement” means the registration statement required to be filed under this
Agreement, including the Prospectus, amendments and supplements to such registration
statement or Prospectus, including pre- and post-effective amendments, all exhibits thereto, and
all material incorporated by reference or deemed to be incorporated by reference in such
registration statement.

“SEC” means the U.S. Securities and Exchange Commission.

ARTICLE II
DEMAND AND PIGGYBACK RIGHTS

Section 2.01  Shelf Registration.

(a) The Company shall use its best efforts to cause to prepare and file with the
SEC a “Shelf” Registration Statement covering the resale of all Registrable Securities for an
offering to be made on a continuous basis pursuant to Rule 415 under the Securities Act on or
prior to the 120th day (the “Filing Default Date”) following the Closing (such date of actual
filing, the “Filing Date”). The Registration Statement shall be on Form S 3; provided that if the
Company shall determine in good faith that Form S-3 is not then available to it, the Registration
Statement shall be on Form S-1. Each Stockholder will furnish to the Company, within five (5)
business days after request by the Company, a completed questionnaire in the form set forth as
Exhibit A hereto. Each Stockholder agrees to promptly update such questionnaire in order to
make the information previously furnished to the Company by such Stockholder complete and
not materially misleading. The Registration Statement shall register the Registrable Securities
for resale by the holders thereof.

(b) The Company shall use its best efforts to cause the Registration Statement
to be declared effective by the SEC on or prior to the 150th day following the Closing (the “No-
Review Effectiveness Default Date”) if there is no SEC review of the Registration Statement or
the 210th day following the Closing (the “SEC-Review Effectiveness Default Date”) in the
event of an SEC review of the Registration Statement, and shall use its best efforts to keep the
Registration Statement continuously effective under the Securities Act until the earliest of (i) the
date when all Registrable Securities covered thereby may be sold without registration or
restriction pursuant to Rule 144(b) under the Securities Act or any successor provision or (ii) the
date when all Registrable Securities covered by such Registration Statement have been sold (the
“Effectiveness Period”).

(c) The Company shall request effectiveness of the Registration Statement
(and any post-effective amendments thereto) within five (5) business days following the
Company’s receipt of notice from the SEC that the Registration Statement will not be reviewed
by the SEC or that the SEC has completed its review of such Registration Statement and has no
further comments. The Company shall request effectiveness of the Registration Statement (and
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any post-effective amendments thereto) at 5:00 p.m., New York City time, on the effective date,
and file with the SEC and deliver the Prospectus (or any supplements thereto), which delivery
may be made electronically, by 8:00 a.m. New York City time on the business day after such
effective date.

Section 2.02  Registration Procedures. In connection with the Company’s registration
obligations hereunder, the Company shall:

(a) Use its best efforts to (i) prepare and file with the SEC such amendments,
including post-effective amendments, to the Registration Statement as may be necessary to keep
the Registration Statement continuously effective as to the Registrable Securities for the
Effectiveness Period, (i1) cause the related Prospectus to be amended or supplemented by any
required Prospectus supplement, and as so supplemented or amended to be filed pursuant to Rule
424, and (ii1) respond promptly to any comments received from the SEC with respect to the
Registration Statement or any amendment thereto.

(b) Notify the Stockholders as promptly as reasonably possible, and (if
requested by the Stockholders) confirm such notice in writing of any of the following events: (i)
the SEC notifies the Company whether there will be a “review” of the Registration Statement,
(i) the SEC comments in writing on the Registration Statement, (iii) the SEC or any other
Federal or state governmental authority in writing requests any amendment or supplement to the
Registration Statement or Prospectus or requests additional information related thereto, (iv) if the
SEC issues any stop order suspending the effectiveness of the Registration Statement or initiates
any action, claim, suit, investigation or proceeding (a “Proceeding”) for that purpose, (v) the
Company receives notice in writing of any suspension of the qualification or exemption from
qualification of any Registrable Securities for sale in any jurisdiction, or the initiation or threat of
any Proceeding for such purpose; or (vi) the financial statements included in the Registration
Statement become ineligible for inclusion therein or any statement made in the Registration
Statement or Prospectus or any document incorporated or deemed to be incorporated therein by
reference is untrue in any material respect or any revision to the Registration Statement,
Prospectus or other document is required so that it will not contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary to make
the statements therein, in light of the circumstances under which they were made, not
misleading. Notwithstanding the foregoing, the Company shall not include any material non-
public information in any notice provided to any Stockholder under this Section 2.02(b).

(c) Use its reasonable best efforts to avoid the issuance of or, if issued, obtain
the prompt withdrawal of (i) any order suspending the effectiveness of the Registration
Statement or (ii) any suspension of the qualification (or exemption from qualification) of any of
the Registrable Securities for sale in any jurisdiction.

(d) Use its reasonable best efforts to deliver to each Stockholder, which
delivery may be made electronically, by 8:00 a.m. New York City time on the business day after
the date first available, without charge, such reasonable number of copies of the Prospectus or
Prospectuses (including each form of prospectus) and each amendment or supplement thereto as
such Stockholders may reasonably request. The Company hereby consents (except during the
continuance of any event described in Section 2.02(b)(iii)-(vi) above) to the use of such
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Prospectus and each amendment or supplement thereto by each of the selling Stockholders in
connection with the offering and sale of the Registrable Securities covered by such Prospectus
and any amendment or supplement thereto.

(e) In the event the Company’s Common Stock is then listed on an Applicable
Exchange: (i) in the time and manner required by the Applicable Exchange, prepare and file with
Applicable Exchange an additional share listing application covering all of the Registrable
Securities, (ii) use its reasonable best efforts to take all steps reasonably necessary to cause such
Registrable Securities to be approved for listing on the Applicable Exchange as soon as possible
thereafter, (iii) provide to the Stockholders notice of such listing, and (iv) use its reasonable best
efforts to maintain the listing of such Registrable Securities on the Applicable Exchange.

6] To the extent required by law, prior to any public offering of Registrable
Securities, use its reasonable best efforts to register or qualify or cooperate with the selling
Stockholders in connection with the registration or qualification (or exemption from such
registration or qualification) of such Registrable Securities for offer and sale under the securities
or “blue sky” laws of such jurisdictions within the United States as any Stockholder requests in
writing, to keep each such registration or qualification (or exemption therefrom) effective during
the Effectiveness Period and to do any and all other acts or things reasonably necessary or
advisable to enable the disposition in such jurisdictions of the Registrable Securities covered by a
Registration Statement; provided, however, that the Company shall not be required for any such
purpose to (i) qualify generally to do business as a foreign corporation in any jurisdiction
wherein it would not be otherwise required to qualify but for the requirements of this Section
2.02(1), (ii) file any general consent to service of process in any jurisdiction where it is not as of
the date hereof so subject, or (iii) otherwise subject itself to taxation.

(2) Upon the occurrence of any event described in Section 2.02(b)(iii)-(vi)
above, as promptly as reasonably possible, prepare a supplement or amendment, including a
post-effective amendment, to the Registration Statement or a supplement to the related
Prospectus or any document incorporated or deemed to be incorporated therein by reference, and
file any other required document so that, as thereafter delivered, neither the Registration
Statement nor such Prospectus will contain an untrue statement of a material fact or omit to state
a material fact required to be stated therein or necessary to make the statements therein, in light
of the circumstances under which they were made, not misleading; provided, however, that the
Company may suspend sales pursuant to the Registration Statement for a period of up to twenty
(20) consecutive days or for a total of not more than forty-five (45) days in any twelve-month
period if the Company furnishes to the holders of the Registrable Securities a certificate signed
by the Company’s Chief Executive Officer stating that in the good faith judgment of the
Company’s Board of Directors, there is some material development relating to the operations or
condition (financial or other) of the Company that has not been disclosed to the general public
and as to which it is in the Company’s best interests not to disclose such development, and the
Company shall not disclose such development to the Stockholders.

(h) In the event that any broker-dealer registered under the Exchange Act
shall underwrite any Registrable Securities or participate as a member of an underwriting
syndicate or selling group or “assist in the distribution” (within the meaning of the Conduct
Rules of the Financial Industry Regulatory Authority, Inc. (“FINRA”) or any successor thereto,
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as amended from time to time) thereof, whether as a holder of such Registrable Securities or as
an underwriter, a placement or sales agent or a broker or dealer in respect thereof, or otherwise,
cooperate with such broker-dealer in connection with any filings required to be made by FINRA.

Section 2.03 Registration Expenses. The Company shall pay (or reimburse the
Stockholders for) all fees and expenses incident to the performance of or compliance with this
Agreement by the Company, including without limitation (a) all registration and filing fees and
expenses, including without limitation those related to filings with the SEC and in connection
with applicable state securities or “Blue Sky” laws, (b) printing expenses (including, without
limitation, expenses of printing certificates for Registrable Securities and of printing copies of
Prospectuses reasonably requested by the Stockholders), (¢) messenger, telephone and delivery
expenses, (d) and fees and expenses of all other persons retained by the Company in connection
with the consummation of the transactions contemplated by this Agreement. Notwithstanding
the foregoing, each Stockholder shall pay any and all costs, fees, discounts or commissions
attributable to the sale of its respective Registrable Securities.

Section 2.04 Indemnification.

(a) Indemnification by the Company. In consideration of each
Stockholder’s execution and delivery of this Agreement and in addition to the Company’s other
obligations hereunder, the Company shall, notwithstanding any termination of this Agreement,
indemnify, defend, protect and hold harmless each Stockholder, its officers and directors,
partners, members, agents, brokers and employees of each of them, each person who controls
any such Stockholder (within the meaning of Section 15 of the Securities Act or Section 20 of
the Exchange Act) and the officers, directors, partners, members, agents and employees of each
such controlling person, and each underwriter of Registrable Securities, to the fullest extent
permitted by applicable law, from and against any and all losses, claims, damages, liabilities,
settlement costs and expenses, including without limitation costs of preparation and reasonable
attorneys’ fees (collectively, “L0sses”), as incurred, arising out of or relating to (A) any untrue or
alleged untrue statement of a material fact contained in the Registration Statement, any
Prospectus or form of prospectus or in any amendment or supplement thereto, or arising out of or
relating to any omission or alleged omission of a material fact required to be stated therein or
necessary to make the statements therein (in the case of any Prospectus or form of prospectus or
supplement thereto, in the light of the circumstances under which they were made) not
misleading, except to the extent, but only to the extent, that (i) such untrue statements or
omissions are based upon information regarding such Stockholder furnished in writing to the
Company by such Stockholder expressly for use therein, or to the extent that such information
related to such Stockholder or such Stockholder’s proposed method of distribution of Registrable
Securities and was reviewed and expressly approved in writing by such Stockholder expressly
for use in the Registration Statement, such Prospectus or such form of Prospectus or in any
amendment or supplement thereto (which shall, however, be deemed to include disclosure
substantially in accordance with the “Plan of Distribution™ attached hereto), or (ii) in the case of
an occurrence of an event of the type specified in Section 2.02(b) above, the use by such
Stockholder of an outdated or defective Prospectus after the Company has duly notified such
Stockholder in writing that the Prospectus is outdated or defective and prior to the receipt by
such Stockholder of the Advice contemplated in Section 2.05 below, (B) any misrepresentation
or material breach of any representation or warranty made by the Company in the Offering
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Documents; or (C) any material breach of any covenant, agreement or obligation of the
Company contained in the Offering Documents. The Company shall notify the Stockholders
promptly of the institution, threat or assertion of any Proceeding of which the Company is aware
in connection with the transactions contemplated by this Agreement.

(b) Indemnification by Stockholders. Each Stockholder shall, severally and
not jointly, indemnify and hold harmless the Company, its directors, officers, agents and
employees, and each person who controls the Company (within the meaning of Section 15 of the
Securities Act and Section 20 of the Exchange Act), and the directors, officers, agents or
employees of such controlling persons, to the fullest extent permitted by applicable law, from
and against all Losses (as determined by a court of competent jurisdiction in a final judgment not
subject to appeal or review) arising out of or based upon any untrue statement or alleged untrue
statement of a material fact contained in any Registration Statement, any Prospectus, or any form
of prospectus or in any amendment or supplement thereto, or arising out of or based upon any
omission of a material fact required to be stated therein or necessary to make the statements
therein not misleading to the extent, but only to the extent, that such untrue statement or
omission is contained in any information furnished in writing by such Stockholder to the
Company specifically for inclusion in such Registration Statement or Prospectus or to the extent
that (i) such untrue statements or omissions are based upon information regarding such
Stockholder furnished in writing to the Company by such Stockholder expressly for use therein,
or to the extent that such information related to such Stockholder or such Stockholder’s proposed
method of distribution of Registrable Securities and was reviewed and expressly approved in
writing by such Stockholder expressly for use in the Registration Statement, such Prospectus or
such form of Prospectus or in any amendment or supplement thereto (which shall, however, be
deemed to include disclosure substantially in accordance with the “Plan of Distribution” attached
hereto), or (ii) in the case of an occurrence of an event of the type specified in Section 2.02(b)
above, the use by such Stockholder of an outdated or defective Prospectus after the Company has
notified such Stockholder in writing that the Prospectus is outdated or defective and prior to the
receipt by such Stockholder of the Advice contemplated in Section 2.05 below. In no event shall
the liability of any selling Stockholder hereunder be greater in amount than the dollar amount of
the net proceeds received by such Stockholder upon the sale of the Registrable Securities giving
rise to such indemnification obligation.

(c) Conduct of Indemnification Proceedings. If any Proceeding shall be
brought or asserted against any person entitled to indemnity hereunder (an “Indemnified Party”),
such Indemnified Party shall promptly notify the person from whom indemnity is sought (the
“Indemnifying Party”) in writing, and the Indemnifying Party shall assume the defense thereof,
including the employment of counsel reasonably satisfactory to the Indemnified Party and the
payment of all fees and expenses incurred in connection with defense thereof, provided, that the
failure of any Indemnified Party to give such notice shall not relieve the Indemnifying Party of
its obligations or liabilities pursuant to this Agreement, except (and only) to the extent that such
failure shall have prejudiced the Indemnifying Party. An Indemnified Party shall have the right
to employ separate counsel in any such Proceeding and to participate in the defense thereof, but
the fees and expenses of such counsel shall be at the expense of such Indemnified Party or
Parties unless: (i) the Indemnifying Party has agreed in writing to pay such fees and expenses; or
(i1) the Indemnifying Party shall have failed promptly to assume the defense of such Proceeding
and to employ counsel reasonably satisfactory to such Indemnified Party in any such Proceeding;
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or (iii) the named parties to any such Proceeding (including any impleaded parties) include both
such Indemnified Party and the Indemnifying Party, and such Indemnified Party shall have been
advised by counsel that a conflict of interest is likely to exist if the same counsel were to
represent such Indemnified Party and the Indemnifying Party (in which case, if such Indemnified
Party notifies the Indemnifying Party in writing that it elects to employ separate counsel at the
expense of the Indemnifying Party, the Indemnifying Party shall not have the right to assume the
defense thereof and such counsel shall be at the expense of the Indemnifying Party; provided,
however, that in the event that the Indemnifying Party shall be required to pay the fees and
expenses of separate counsel, the Indemnifying Party shall only be required to pay the fees and
expenses of one separate counsel for such Indemnified Party or Parties. The Indemnifying Party
shall not be liable for any settlement of any such Proceeding affected without its written consent,
which consent shall not be unreasonably withheld. No Indemnifying Party shall, without the
prior written consent of the Indemnified Party, effect any settlement of any pending Proceeding
in respect of which any Indemnified Party is a party, unless such settlement includes an
unconditional release of such Indemnified Party from all liability on claims that are the subject
matter of such Proceeding. All fees and expenses of the Indemnified Party (including reasonable
fees and expenses to the extent incurred in connection with investigating or preparing to defend
such Proceeding in a manner not inconsistent with this Section) shall be paid to the Indemnified
Party, as incurred, within ten trading days of written notice thereof to the Indemnifying Party
(regardless of whether it is ultimately determined that an Indemnified Party is not entitled to
indemnification hereunder; provided, that the Indemnifying Party may require such Indemnified
Party to undertake to reimburse all such fees and expenses to the extent it is finally judicially
determined that such Indemnified Party is not entitled to indemnification hereunder).

(d) Contribution. If a claim for indemnification under Section 2.04(a) or
Section 2.04(b) is unavailable to an Indemnified Party (by reason of public policy or otherwise),
then each Indemnifying Party, in lieu of indemnifying such Indemnified Party, shall contribute to
the amount paid or payable by such Indemnified Party as a result of such Losses, in such
proportion as is appropriate to reflect the relative fault of the Indemnifying Party and
Indemnified Party in connection with the actions, statements or omissions that resulted in such
Losses as well as any other relevant equitable considerations. The relative fault of such
Indemnifying Party and Indemnified Party shall be determined by reference to, among other
things, whether any action in question, including any untrue or alleged untrue statement of a
material fact or omission or alleged omission of a material fact, has been taken or made by, or
related to information supplied by, such Indemnifying Party or Indemnified Party, and the
parties’ relative intent, knowledge, access to information and opportunity to correct or prevent
such action, statement or omission. The amount paid or payable by a party as a result of any
Losses shall be deemed to include, subject to the limitations set forth in Section 2.04(c), any
reasonable attorneys’ or other reasonable fees or expenses incurred by such party in connection
with any Proceeding to the extent such party would have been indemnified for such fees or
expenses if the indemnification provided for in this Section 2.04(d) was available to such party
in accordance with its terms. The parties hereto agree that it would not be just and equitable if
contribution pursuant to this Section 2.04(d) were determined by pro rata allocation or by any
other method of allocation that does not take into account the equitable considerations referred to
in the immediately preceding section. Notwithstanding the provision of this Section 2.04(d), no
Stockholder shall be required to contribute, in the aggregate, any amount in excess of the amount
of net proceeds actually received by such Stockholder from the sale of the Registrable Securities
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subject to the Proceeding. No person guilty of fraudulent misrepresentation (within the meaning
of Section 11(f) of the Securities Act) shall be entitled to contribution from any person who was
not guilty of such fraudulent misrepresentation. The indemnity and contribution agreements
contained in this Section are in addition to any liability that the Indemnifying Parties may have to
the Indemnified Parties and any cause of action or similar right of the Indemnified Parties against
the Indemnifying Parties or others.

Section 2.05 Dispositions. Each Stockholder agrees that it will comply with the
prospectus delivery requirements of the Securities Act as applicable to it in connection with sales
of Registrable Securities pursuant to the Registration Statement. Each Stockholder further
agrees that, upon receipt of a notice from the Company of the occurrence of any event of the
kind described in Section 2.02(b), such Stockholder will discontinue disposition of such
Registrable Securities under the Registration Statement until such Stockholder’s receipt of the
copies of the supplemented Prospectus and/or amended Registration Statement contemplated by
Section 2.02(q), or until it is advised in writing (the “Advice”) by the Company that the use of
the applicable Prospectus may be resumed, and, in either case, has received copies of any
additional or supplemental filings that are incorporated or deemed to be incorporated by
reference in such Prospectus or Registration Statement. The Company may provide appropriate
stop orders to enforce the provisions of this section.

Section 2.06  Piggy-Back Registrations.

(a) If at any time during the Effectiveness Period, other than any suspension
period referred to in Section 2.02(q) above, there is not an effective Registration Statement
covering all of the Registrable Securities and the Company shall determine to prepare and file
with the SEC a registration statement relating to an offering for its own account or the account of
others under the Securities Act of any of its equity securities, other than on Form S-4 or Form S-
8 (each as promulgated under the Securities Act) or their then equivalents relating to equity
securities to be issued solely in connection with any acquisition of any entity or business or
equity securities issuable in connection with stock option or other employee benefit plans, then
the Company shall send to each Stockholder written notice of such determination and if, within
ten (10) days after receipt of such notice, any such Stockholder shall so request in writing, the
Company shall use its reasonable best efforts to include in such registration statement all or any
part of such Registrable Securities not already covered by an effective Registration Statement
such Stockholder requests to be registered; provided, however, that the Company shall have the
right to postpone or withdraw any registration effected pursuant to this Section 2.06(a).

(b) If the registration of which the Company gives notice is for a registered
public offering involving an underwriting, the Company shall so indicate in the notice given
pursuant to Section 2.06(a). In such event the right of any Stockholder to registration pursuant
to Section 2.06(a) shall be conditioned upon Stockholder’s agreeing to participate in such
underwriting and in the inclusion of such Stockholder’s Registrable Securities in the
underwriting to the extent provided herein. The Stockholder shall (together with the Company
and the other holders distributing their securities through such underwriting) enter into an
underwriting agreement in customary form with the underwriter or underwriters selected for such
underwriting by the Company or by other holders exercising any demand registration rights.
Notwithstanding any other provision of this Section 2.06, if the underwriter determines that
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marketing factors require a limitation of the number of shares to be underwritten, the underwriter
may exclude some or all Registrable Securities or other securities from such registration and
underwriting (hereinafter an “Underwriter Cutback™). In the event of an Underwriter Cutback,
the Company shall so advise the Stockholder and the other holders distributing their securities
through such underwriting, and the number of Registrable Securities that may be included in the
registration and underwriting shall be allocated in proportion, as nearly as practicable, to the
respective amounts of Registrable Securities held by the Stockholder and the other holders
distributing their securities through such underwriting at the time of filing the registration
statement. If any Stockholder disapproves of the terms of any such underwriting, such
Stockholder may elect to withdraw therefrom by written notice to the Company and the
underwriter. Any securities excluded or withdrawn from such underwriting shall be withdrawn
from such registration.

Section 2.07 Rule 144. Until the earlier of (i) one year following the effectiveness of
the Registration Statement and (ii) the date when such Registrable Securities may be sold
without registration or restriction pursuant to Rule 144(b) under the Securities Act or any
successor provision, the Company agrees with each holder of Registrable Securities to:

(a) use its best efforts to comply with the requirements of Rule 144(c) under
the Securities Act with respect to current public information about the Company;

(b)  use its best efforts to file with the SEC in a timely manner all reports and
other documents required of the Company under the Securities Act and the Exchange Act (at any
time it is subject to such reporting requirements), and

(©) furnish to any holder of Registrable Securities upon request (i) a written
statement by the Company as to its compliance with the requirements of said Rule 144(c) and the
reporting requirements of the Securities Act and the Exchange Act (at any time it is subject to
such reporting requirements), (ii) a copy of the most recent annual or quarterly report of the
Company, and (iii) such other reports and documents of the Company as such holder may
reasonably request to avail itself of any similar rule or regulation of the SEC allowing it to sell
any such securities without registration.

Section 2.08 Exchange Act Registration. Promptly following the date hereof, the
Company shall cause the Common Stock to be registered under Section 12(g) of the Exchange
Act.

ARTICLE I
MISCELLANEOUS

Section 3.01 Notices. Any notice or other document required or permitted to be given
or delivered to the Stockholders shall be in writing and sent (x) by fax if the sender on the same
day sends a confirming copy of such notice by an internationally recognized overnight delivery
service (charges prepaid) or (y) by an internationally recognized overnight delivery service (with
charges prepaid):

(a) if to the Company, at
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Nuo Therapeutics, Inc.

207A Perry Parkway, Suite 1
Gaithersburg, MD 20877
Attention: Chief Executive Officer
Facsimile: (240) 499-2690

or such other address as it shall have specified to the Stockholder in writing, with a copy (which
shall not constitute notice) to:

Dentons US LLP

1221 Avenue of the Americas
New York, NY 10020-1089
Attention: Jeffrey A. Baumel, Esq.
Facsimile: (973) 912-7199

and

Dentons US LLP

1301 K Street, N.W.

Suite 600, East Tower
Washington, D.C. 20006
Attention: Sam J. Alberts, Esq.
Facsimile: (202) 408-6399

(b) If to a Stockholder, to the address set forth with respect to such
Stockholder on Schedule 1 or to such other person or address as such Stockholder shall furnish
to the Company and the other Stockholders in writing.

Section 3.02  Section Headings. The article and section headings in this Agreement are
for reference purposes only and shall not affect the meaning or interpretation of this Agreement.
References in this Agreement to a designated “Article” or “Section” refer to an Article or Section
of this Agreement unless otherwise specifically indicated.

Section 3.03 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Delaware.

Section 3.04 Consent to Jurisdiction and Service of Process. The parties to this
Agreement hereby agree to submit to the jurisdiction of the courts of the State of Delaware and
the courts of the United States of America located in the District of Delaware, and appellate
courts from any thereof in any action or proceeding arising out of or relating to this Agreement.

Section 3.05 Waiver of Jury Trial. Each of the parties to this Agreement hereby
unconditionally agrees to waive, to the fullest extent permitted by applicable law, its respective
rights to a jury trial of any claim or cause of action (whether based on contract, tort or otherwise)
based upon, arising out of or relating to this Agreement or the transactions contemplated hereby.
The scope of this waiver is intended to be all-encompassing of any and all disputes that may be
filed in any court and that relate to the subject matter of this Agreement, including contract
claims, tort claims and all other common law and statutory claims. Each party hereto: (i)
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acknowledges that this waiver is a material inducement to enter into this Agreement, that each
has already relied on this waiver in entering into this Agreement, and that each will continue to
rely on this waiver in their related future dealings, (i1) acknowledges that no representative, agent
or attorney of any other party has represented, expressly or otherwise, that such other party
would not in the event of any action or proceeding, seek to enforce the foregoing waiver and (iii)
warrants and represents that it has reviewed this waiver with its legal counsel and that it
knowingly and voluntarily waives its jury trial rights following consultation with legal counsel.
THIS WAIVER IS IRREVOCABLE, MEANING THAT IT MAY NOT BE MODIFIED
EITHER ORALLY OR IN WRITING (OTHER THAN BY A MUTUAL WRITTEN WAIVER
SPECIFICALLY REFERRING TO THIS SECTION 3.05 AND EXECUTED BY EACH OF
THE PARTIES HERETO), AND THIS WAIVER SHALL APPLY TO ANY SUBSEQUENT
AMENDMENTS, RENEWALS, SUPPLEMENTS OR MODIFICATIONS TO THIS
AGREEMENT.

Section 3.06 Amendments. This Agreement may be amended only by an instrument in
writing executed by the Company and Stockholders holding at least 66 2/3% of the Registrable
Securities collectively held by them. Any such amendment will apply to all Stockholders
equally, without distinguishing between them.

Section 3.07 Entire Agreement. This Agreement constitutes the entire agreement and
understanding of the parties with respect to the transactions contemplated hereby and thereby.
The registration rights granted under this Agreement supersede any registration, qualification or
similar rights with respect to any of the shares of Common Stock granted under any other
agreement, and any of such preexisting registration rights are hereby terminated.

Section 3.08 Severability. The invalidity or unenforceability of any specific provision
of this Agreement shall not invalidate or render unenforceable any of its other provisions. Any
provision of this Agreement held invalid or unenforceable shall be deemed reformed, if
practicable, to the extent necessary to render it valid and enforceable and to the extent permitted
by law and consistent with the intent of the parties to this Agreement.

Section 3.09 Arms Length Negotiations. The Company acknowledges and each
Stockholder confirms that it has independently participated in the negotiation of the transaction
contemplated hereby with the advice of its own counsel and advisors.

Section 3.10 Counterparts. This Agreement may be executed in multiple
counterparts, including by means of facsimile or electronic mail, each of which shall be deemed
an original, but all of which together shall constitute the same instrument.

(Signature Page Follows)
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by their respective duly authorized officers as of the date first above written.

COMPANY

NUO THERAPEUTICS, INC.

By:

Name:
Title:

STOCKHOLDERS

[STOCKHOLDER]

By:

Name:
Title:

96108408\V-2
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Schedule 1

Stockholder Name Address
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EXHIBIT A
SELLING STOCKHOLDER QUESTIONNAIRE

To: Nuo Therapeutics, Inc.

c/o Dentons US LLP

1221 Avenue of the Americas
New York, NY 10020-1089
Attention: Jeffrey A. Baumel, Esq.
Facsimile: (973) 912-7199

Reference is made to the Registration Rights Agreement (the “Agreement”), made between Nuo
Therapeutics, Inc., a Delaware corporation (the “Company”), and the Stockholders noted therein.

Pursuant to Section 2.01(a) of the Agreement, the undersigned hereby furnishes to the Company
the following information for use by the Company in connection with the preparation of the
Registration Statement contemplated by Section 2 of the Agreement.

1. Name and Contact Information:

Full legal name of record holder:

Address of record holder:

Social Security Number or Taxpayer Identification Number:

Identity of beneficial owner (if different than record holder):

Name of contact person:

Telephone number of contact person:

Fax number of contact person:

E-mail address of contact person:

2. Beneficial Ownership of Registrable Securities:

(a) Number of Registrable Securities owned by Selling Stockholder:

(b) Number of Registrable Securities requested to be registered:

3. Beneficial Ownership of Other Securities of the Company Owned by the Selling
Stockholder:

Except as set forth below in this Item (3), the undersigned is not the beneficial or

registered owner of any securities of the Company other than the Registrable Securities
listed above in Item (2)(a).

96108408\V-2
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Type and amount of other securities beneficially owned by the Selling Stockholder:

Relationships with the Company:

Except as set forth below, neither the undersigned nor any of its affiliates, officers,
directors or principal equity holders (5% or more) has held any position or office or has
had any other material relationship with the Company (or its predecessors or affiliates)
during the past three years.

State any exceptions here:

Plan of Distribution:

Except as set forth below, the undersigned intends to distribute pursuant to the
Registration Statement the Registrable Securities listed above in Item (2) in accordance
with the “Plan of Distribution” section set forth therein:

State any exceptions here:

Selling Stockholder Affiliations:

(a) Is the Selling Stockholder a registered broker-dealer?

(b) Is the Selling Stockholder an affiliate of a registered broker-dealers? (For
purposes of this response, an “affiliate” of, or person “affiliated” with, a specified
person, is a person that directly, or indirectly through one or more intermediaries,
controls or is controlled by, or is under common control with, the person
specified.)

(©) If the answer to Item (6)(b) is yes, identify the registered broker-dealers and
describe the nature of the affiliations:

(d) If the answer to Item (6)(b) is yes, did the Selling Stockholder acquire the
Registrable Securities in the ordinary course of business (if not, please explain)? _

(e) If the answer to Item (6)(b) is yes, did the Selling Stockholder, at the time of
purchase of the Registrable Securities, have any agreements, plans or
understandings, directly or indirectly, with any person to distribute the Registrable
Securities (if yes, please explain)?

Voting or Investment Control over the Registrable Securities:

If the Selling Stockholder is not a natural person, please identify the natural person or
persons who have voting or investment control over the Registrable Securities listed in
Item (2) above:

15
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Pursuant to Section 2.02(g) of the Agreement, the undersigned acknowledges that the
Company may, by notice to each Stockholder at its last known address, suspend or
withdraw the Registration Statement and require that the undersigned immediately cease
sales of Registrable Securities pursuant to the Registration Statement under certain
circumstances described in the Agreement. At any time that such notice has been given,
the undersigned may not sell Registrable Securities pursuant to the Registration
Statement.

The undersigned hereby acknowledges receipt of a draft of the Registration Statement
dated e and confirms that the undersigned has reviewed such draft including, without
limitation, the sections captioned “Selling Stockholders” and “Plan of Distribution,” and
confirms that, to the best of the undersigned’s knowledge, the same is true, complete and
accurate in every respect except as indicated in this Questionnaire. The undersigned
hereby further acknowledges that pursuant to Section 2.04(b) of the Agreement, the
undersigned shall indemnify the Company and each of its directors and officers against,
and hold the Company and each of its directors and officers harmless from, any losses,
claims, damages, expenses or liabilities (including reasonable attorney’s fees) to which
the Company or its directors and officers may become subject by reason of any statement
or omission in the Registration Statement made in reliance upon, or in conformity with, a
written statement by the undersigned, including the information furnished in this
Questionnaire by the undersigned.

By signing below, the undersigned consents to the disclosure of the information
contained herein in its answers to Items (1) through (7) above and the inclusion of such
information in the Registration Statement, any amendments thereto and the related
prospectus. The undersigned understands that such information will be relied upon by
the Company in connection with the preparation or amendment of the Registration
Statement and the related prospectus.

The undersigned has reviewed the answers to the above questions and affirms that the
same are true, complete and accurate. THE UNDERSIGNED AGREES TO NOTIFY
THE COMPANY IMMEDIATELY OF ANY CHANGES IN THE FOREGOING
INFORMATION.

Dated:

Signature of Record Holder:

(Please sign your name in exactly the same
manner as the certificates for the shares being
registered)
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SECURITIES PURCHASE AGREEMENT

This Securities Purchase Agreement, dated on and as of April [ ], 2016 (this
“Agreement”), is made by and among NUO THERAPEUTICS, INC., a Delaware corporation
and debtor and debtor-in-possession under Chapter 11 of the United States Bankruptcy Code (the
“Company”), the undersigned purchasers (each a ‘“Purchaser” and collectively, the
“Purchasers”) and each assignee of a Purchaser who becomes a party hereto.

WHEREAS, the Company is a debtor and debtor-in-possession in Case No. 16-10192
(MFW). (the “Case”) pending in the United States Bankruptcy Court for the District of Delaware
(the “Bankruptcy Court”) (captioned “In re: Nuo Therapeutics, Inc.”) under Chapter 11 of the
United States Bankruptcy Code (11 U.S.C. §101, et seq.) (the “Bankruptcy Code”);

WHEREAS, the Company will be reorganized pursuant to its First Amended Plan of
Reorganization (the “Plan”), subject to entry of a final order confirming the Plan by the
Bankruptcy Court (the “Confirmation Order”);

WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant
to Section 4(2) of the Securities Act of 1933, as amended (the “Securities Act”) and Rule 506 of
Regulation D promulgated thereunder, the Company desires to offer, issue and sell to the
Purchasers (the “Offering”), and the Purchasers, severally and not jointly, desire to purchase
from the Company, shares (the “Shares”) of the Company’s New Common Stock, par value
$0.0001 per share (the “New Common Stock™). The Shares are sometimes referred to herein as
the “Securities”; and

WHEREAS, the net proceeds of the Offering are intended to be used by the Company to
finance in part the distributions to be made under the Plan, to pay the fees and expenses
associated therewith, and for working capital and other general corporate purposes of the
Company and its subsidiaries.

NOW, THEREFORE, in consideration of the mutual covenants and agreements
contained in this Agreement, and for other good and valuable consideration the receipt and
adequacy of which is hereby acknowledged, the Company and each of the Purchasers agree as
follows:

1 SUBSCRIPTION

(a) Subject to the conditions to closing set forth herein, each Purchaser hereby
irrevocably subscribes for and agrees to purchase Securities for the aggregate purchase price set
forth on the signature page of such Purchaser hereto (the “Subscription Amount”). The
Securities to be issued to each Purchaser hereunder shall consist of Shares in an amount equal to
the quotient of (x) the Subscription Amount, divided by (y) the Share Purchase Price, rounded
down to the nearest whole number.

(b) For the purposes of this Agreement, the purchase price for each Share shall be
[$1.00] (the “Share Purchase Price”).
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(©) The Company shall use its reasonable best efforts to hold the closing of the
Offering (the “Closing”, and the date of the Closing, the “Closing Date”) as soon as practicable
after entry of the Confirmation Order by the Bankruptcy Court approving the Plan but no later
than May [5], 2016. Prior to the Closing, each Purchaser shall deliver the applicable
Subscription Amount, by wire transfer to an escrow account in accordance with the wire transfer
instructions set forth on Schedule A, and such amount shall be held in the manner described in
Section 1(d) below. There is no minimum Subscription Amount required for the Closing.

(d) All payments for Securities made by the Purchasers will be deposited as soon as
practicable but by no later than 5:00 p.m. (New York time) on the date of this Agreement, in a
non-interest bearing escrow account. With respect to each Purchaser, payments for Securities
made by such Purchaser will be returned promptly, prior to an applicable Closing, without
interest or deduction, if, or to the extent, (i) such Purchaser’s subscription is rejected by the
Company, (ii) the Offering is terminated for any reason; or (iii) upon request by such Purchaser,
if the Closing does not occur within fifteen (15) days after the date of the Confirmation Order;
provided, however, that the foregoing clause (iii) shall not relieve any Purchaser of any liability
in the event the Closing does not occur within such fifteen (15) day period due to the failure of a
Purchaser to deliver such Purchaser’s applicable Subscription Amount.

(e) Upon receipt by the Company of the requisite payment for all Securities to be
purchased by the Purchasers whose subscriptions are accepted, the Company shall, at the
Closing: (1) issue to each Purchaser stock certificates representing the shares of New Common
Stock purchased at such Closing under this Agreement, (ii) deliver to the Purchasers a certificate
stating that the representations and warranties made by the Company in Section 3 of this
Agreement are true and correct in all material respects on the date of such Closing relating to the
Securities subscribed for pursuant to this Agreement as though made on and as of such Closing
Date (provided, however, that representations and warranties that speak as of a specific date shall
continue to be true and correct as of the Closing with respect to such date), and (iii) cause to be
delivered to the Purchasers an opinion of Dentons US LLP substantially in the form of Exhibit A
hereto. Notwithstanding anything to the contrary herein, the Company and Purchasers agree that
no funds may be released to the Company from the escrow account until entry of the
Confirmation Order by the Bankruptcy Court approving the Plan, all of the items required to be
delivered by the Company pursuant to this Section 1(e) have been delivered in accordance with
this section and all other conditions to Closing set forth in this Agreement have been satisfied or
waived. Upon satisfaction or waiver of all conditions to the Closing set forth in this Agreement,
funds may be released from the escrow account upon the written instructions of the Company.

® Each Purchaser acknowledges and agrees, solely with respect to itself, that (i) the
purchase of Shares by such Purchaser pursuant to the Offering is subject to all the terms and
conditions set forth in this Agreement, and (ii) this Agreement shall be binding upon such
Purchaser upon the execution and delivery to the Company of such Purchaser’s signed
counterpart signature page to this Agreement unless and until the Company shall promptly reject
the subscription being made hereby by such Purchaser.
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2 REPRESENTATIONS AND WARRANTIES OF EACH PURCHASER

Each Purchaser, severally and not jointly, hereby represents and warrants only as to itself
to the Company, and agrees with the Company as follows:

(a) Such Purchaser understands and acknowledges and is fully aware that (i) the
Company is a debtor and debtor-in-possession under Chapter 11 of the Bankruptcy Code in Case
No. 16-10192 (MFW) pending in the United States Bankruptcy Court for the District of
Delaware, (ii) the Company is delinquent in its filings with the Securities and Exchange
Commission (the “SEC”), including as a result of its failure to file any quarterly or annual
periodic report on Form 10-Q or Form 10-K for any quarterly or annual fiscal period ended after
December 31, 2015 (including as a result of certain SEC no-action letter relief), (iii) the
Securities are currently quoted on the OTC Markets Group OTC Pink marketplace, and (iv) the
Securities are not presently quoted or listed for trading on any national securities exchange, and,
notwithstanding the circumstances described in the preceding clauses (i), (ii), (iii) and (iv) (and
without limiting any of the other representations and warranties or agreements of Purchaser
herein), such Purchaser has made its own investment decision to subscribe for and purchase
Securities issued in the Offering.

(b) Such Purchaser has carefully read this Agreement and the Escrow Agreement
attached hereto as Exhibit B and the Registration Rights Agreement attached hereto as
Exhibit C (collectively the “Offering Documents™), and is familiar with and understands the
terms of the Offering. Such Purchaser has also carefully read and considered the Company’s
First Amended Disclosure Statement for Debtor’s First Amended Plan of Reorganization under
Chapter 11 of the Bankruptcy Code dated March 28, 2016 (the “Disclosure Statement™) and the
Plan Supplement dated April [ ], 2016. Such Purchaser has relied only on the information
contained in the Offering Documents, the Disclosure Statement and the Company’s SEC filings
through the Closing Date (the “SEC Filings”), and has not relied on any representation made by
any other person, other than as set forth in Sections 2(c) and (d) below. Such Purchaser fully
understands all of the risks related to the purchase of the Securities. Such Purchaser has
carefully considered and has discussed with such Purchaser’s professional legal, tax, accounting
and financial advisors, to the extent such Purchaser has deemed necessary, the suitability of an
investment in the Securities for such Purchaser’s particular tax and financial situation and has
determined that the Securities being subscribed for by such Purchaser are a suitable investment
for such Purchaser. Such Purchaser recognizes that an investment in the Securities involves
substantial risks, including the possible loss of the entire amount of such investment. Such
Purchaser further recognizes that the Company has broad discretion concerning the use and
application of the proceeds from the Offering.

(©) Such Purchaser acknowledges that (i) such Purchaser has had the opportunity to
request copies of any documents, records, and books pertaining to this investment and (ii) any
such documents, records and books that such Purchaser requested have been made available for
inspection by such Purchaser, such Purchaser’s attorney, accountant or advisors.

(d) Such Purchaser and such Purchaser’s advisors have had a reasonable opportunity
to ask questions of and receive answers from representatives of the Company or persons acting
on behalf of the Company concerning the Offering and all such questions have been answered to
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the full satisfaction of such Purchaser. Such Purchaser understands that it is not relying on any
representation of any kind made by the Company regarding the Company, the Securities or any
other matter other than as set forth herein.

(e) Such Purchaser is not subscribing for Securities as a result of or subsequent to any
advertisement, article, notice or other communication published in any newspaper, magazine or
similar media or broadcast over television or radio or presented at any seminar, meeting or
conference whose attendees have been invited by any general solicitation or general advertising.

) If such Purchaser is a natural person, such Purchaser has reached the age of
majority in the state in which such Purchaser resides. Such Purchaser has adequate means of
providing for such Purchaser’s current financial needs and contingencies, is able to bear the
substantial economic risks of an investment in the Securities for an indefinite period of time, has
no need for liquidity in such investment and can afford a complete loss of such investment.

(2) Such Purchaser has sufficient knowledge and experience in financial, tax and
business matters to enable such Purchaser to utilize the information made available to such
Purchaser in connection with the Offering, to evaluate the merits and risks of an investment in
the Securities and to make an informed investment decision with respect to an investment in the
Securities on the terms described in the Offering Documents.

(h) Such Purchaser will not sell or otherwise transfer the Securities without
registration under the Securities Act and applicable state securities laws or an applicable
exemption therefrom. Such Purchaser acknowledges that neither the offer nor sale of the
Securities has been registered under the Securities Act or under the securities laws of any state.
Such Purchaser represents and warrants that such Purchaser is acquiring the Securities for such
Purchaser’s own account and not with a current view toward resale or distribution within the
meaning of the Securities Act. Such Purchaser has not offered or sold the Securities being
acquired nor does such Purchaser have any present intention of selling, distributing or otherwise
disposing of such Securities either currently or after the passage of a fixed or determinable
period of time or upon the occurrence or non-occurrence of any predetermined event or
circumstances in violation of the Securities Act. Such Purchaser is aware that (i) the Securities
are not currently eligible for sale in reliance upon Rule 144 promulgated under the Securities Act
and (i) the Company has no obligation to register the Securities subscribed for hereunder, except
as provided in the Registration Rights Agreement, dated the date hereof, among the Company
and the Purchasers, in the form of Exhibit C attached hereto (the “Registration Rights
Agreement”). By making these representations herein, such Purchaser is not making any
representation or agreement to hold the Securities for any minimum or other specific term and
reserves the right to dispose of the Securities at any time in accordance with or pursuant to a
registration statement or an available exemption to the registration requirements of the Securities
Act.

(1) Such Purchaser acknowledges that the certificates representing the Shares shall be
stamped or otherwise imprinted with a legend substantially in the following form:

The securities represented hereby have not been registered under the
Securities Act of 1933, as amended, or any state securities laws and

4
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neither the securities nor any interest therein may be offered, sold,
transferred, pledged or otherwise disposed of except pursuant to an
effective registration under such act or an exemption from registration,
which is available under such act.

Certificates evidencing the Shares shall not be required to contain such legend or any
other legend (i) following any sale of such Shares pursuant to Rule 144, or (ii) if such Shares are
eligible for sale under Rule 144(b) or have been sold pursuant to the Registration Statement (as
defined in the Registration Rights Agreement) and in compliance with the obligations set forth in
the Registration Rights Agreement, or (iii) such legend is not required under applicable
requirements of the Securities Act (including judicial interpretations and pronouncements issued
by the Staff of the Securities and Exchange Commission), in each such case (i) through (iii) to
the extent reasonably determined by the Company’s legal counsel. Subject to the foregoing, at
such time and to the extent a legend is no longer required for the Shares, the Company will use
its reasonable best efforts to no later than five (5) trading days following the delivery by a
Purchaser to the Company or to the Company and the Company’s transfer agent of a legended
certificate representing such Shares (together with such accompanying documentation or
representations as reasonably required by counsel to the Company), deliver or cause to be
delivered a certificate representing such Shares that is free from the foregoing legend.

() If this Agreement is executed and delivered on behalf of a partnership,
corporation, limited liability company, trust, estate or other entity: (i) such partnership,
corporation, limited liability company, trust, estate or other entity has the full legal right and
power and all authority and approval required (a) to execute and deliver this Agreement and all
other instruments executed and delivered by or on behalf of such partnership, corporation,
limited liability company, trust, estate or other entity in connection with the purchase of its
Securities, and (b) to purchase and hold such Securities, (ii) the signature of the party signing on
behalf of such partnership, corporation, limited liability company, trust, estate or other entity is
binding upon such partnership, corporation, limited liability company, trust, estate or other
entity, and (iii) such partnership, corporation, limited liability company, trust or other entity has
not been formed for the specific purpose of acquiring such Securities, unless each beneficial
owner of such entity is qualified as an accredited investor within the meaning of Rule 501(a) of
Regulation D promulgated under the Securities Act and has submitted information to the
Company substantiating such individual qualification.

(k) If such Purchaser is a retirement plan or is investing on behalf of a retirement
plan, such Purchaser acknowledges that an investment in the Securities poses additional risks,
including the inability to use losses generated by an investment in the Securities to offset taxable
income.

) The information contained in the purchaser questionnaire in the form of
Exhibit D attached hereto (the “Purchaser Questionnaire”) delivered by such Purchaser in
connection with this Agreement is complete and accurate in all respects, and such Purchaser is an
“accredited investor” as defined in Rule 501 of Regulation D under the Securities Act on the
basis indicated therein.
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(m)  Such Purchaser acknowledges that the Company will have the authority to issue
shares of New Common Stock, in excess of those being issued in connection with the Offering,
and that the Company may issue additional shares of New Common Stock from time to time.
The issuance of additional shares of New Common Stock may cause dilution of the existing
shares of New Common Stock and a decrease in the market price of such existing shares. Such
Purchaser acknowledges and agrees that such Purchaser shall have no preemptive rights, right of
first refusal, or other rights to subscribe for or purchase any shares of New Common Stock the
Company may issue in the future as a result of such Purchaser’s purchase of Securities pursuant
to this Agreement.

(n) Such Purchaser agrees that from the Closing Date until the fifth anniversary of the
Closing Date, such Purchaser will not enter into any Short Sales of New Common Stock. For
purposes of this Agreement, “Short Sales” are defined as orders by a Purchaser to its broker or
agent to sell presently a specified number of shares of New Common Stock held by the broker or
agent in return for the Person’s promise to replace the New Common Stock sold at a later date.
The prohibition on Short Sales contained in this Agreement extends to (i) “naked” shorts sales,
which are short sales of New Common Stock which the seller does not presently hold and are
completed by covering through a market purchase of the shares due, and (ii) short sales “against
the box,” which are short sales of New Common Stock shares which the seller does presently
hold, which are either covered by a market purchase (as with the “naked short”) or by delivering
the shares held against the shares due. Such Purchaser further acknowledges and agrees that in
the event of its breach of this Section 2(n), monetary damages shall not constitute a sufficient
remedy and that, in addition to other rights and remedies existing in its favor, the Company may
apply to the Bankruptcy Court or to any other court of competent jurisdiction for specific
performance and/or injunctive or other relief in order to enforce or prevent any violations of the
provisions hereof, in each case without the requirement of posting a bond or proving actual
damages. All shares of New Common Stock shall bear a restrictive legend that prohibits for five
(5) years from the Closing Date the use of the issued shares by the holder thereof for purposes of
covering a short sale by the holder or any other person designated by the holder or who
maintains the New Common Stock on behalf of the holder.

3 REPRESENTATIONS AND WARRANTIES OF THE COMPANY

(a) The Company hereby makes the following representations and warranties to the
Purchasers as of immediately prior to Closing after giving effect to the Plan and Confirmation
Order:

(b) Organization, Good Standing and Qualification. The Company is a
corporation duly organized, validly existing and in good standing under the laws of the State of
Delaware and, except as disclosed in the Disclosure Statement and the SEC Filings, the
Company has full corporate power and authority to conduct its business as currently conducted.
The Company is duly qualified to do business as a foreign corporation and is in good standing in
all jurisdictions in which the character of the property owned or leased or the nature of the
business transacted by it makes qualification necessary, except where the failure to be so
qualified would not have a material adverse effect on the business, properties, assets, financial
condition or results of operations of the Company and its subsidiaries taken as a whole (a
“Material Adverse Effect”).
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(c) Capitalization. Immediately prior to the Closing, (a) the authorized capital stock
of the Company will consist of [25,000,000] shares of New Common Stock and [1,000,000]
shares of preferred stock, par value $0.0001 per share, (b) [12,000,000] shares of New Common
Stock' and [29,400] shares of preferred stock will be issued and outstanding, and (c) [1,100,000]
shares of Common Stock will be reserved for future issuance to employees, directors, officers
and consultants pursuant to the Company’s employee stock plans. Other than as set forth above
or as contemplated in this Agreement, there are no other options, warrants, calls, rights,
commitments or agreements of any character to which the Company is a party or by which either
the Company is bound or obligating the Company to issue, deliver, sell, repurchase or redeem, or
cause to be issued, delivered, sold, repurchased or redeemed, any shares of the capital stock of
the Company or obligating the Company to grant, extend or enter into any such option, warrant,
call, right, commitment or agreement.

(d) Issuance; Reservation of Shares. The issuance of the Shares has been duly and
validly authorized by all necessary corporate and stockholder action, and the Shares, when issued
and paid for pursuant to this Agreement, will be validly issued, fully paid and non-assessable
shares of New Common Stock of the Company.

(e) Authorization; Enforceability. The Company has all corporate right, power and
authority to enter into this Agreement, and to consummate the transactions contemplated hereby
and thereby. All corporate action on the part of the Company, its directors and stockholders
necessary for the authorization, execution, delivery and performance of this Agreement by the
Company, the authorization, sale, issuance and delivery of the Securities contemplated herein
and the performance of the Company’s obligations hereunder and thereunder has been taken.
This Agreement has been duly executed and delivered by the Company and constitutes the legal,
valid and binding obligation of the Company, enforceable against the Company in accordance
with its terms and subject to laws of general application relating to bankruptcy, insolvency,
fraudulent transfer, reorganization, moratorium and similar laws relating to or affecting
creditors’ rights generally and rules of law governing specific performance, injunctive relief or
other equitable remedies, and to limitations of public policy. The issuance and sale of the
Securities contemplated hereby will not give rise to any preemptive rights or rights of first
refusal on behalf of any person, except for those that which have been complied with or waived.

€3] No Conflict; Governmental and Other Consents.

(1) The execution and delivery by the Company of this Agreement and the
consummation of the transactions contemplated hereby will not result in the violation of, (i) any
provision of the Certificate of Incorporation or Bylaws of the Company or any of its subsidiaries,
or (il) any law, statute, rule, regulation, order, writ, injunction, judgment or decree of any court
or governmental authority to or by which the Company or any of its subsidiaries is bound, and
will not conflict with, or result in a breach or violation of, any of the terms or provisions of, or
constitute (with due notice or lapse of time or both) a default under, any lease, loan agreement,
mortgage, security agreement, trust indenture or other agreement or instrument to which the
Company or any of its subsidiaries is a party or by which it is bound or to which any of its

1 Assumes that 100% of existing Company common stock is reissued as New Common Stock due to proper return
of Release Documents according to the Plan.
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properties or assets is subject, nor result in the creation or imposition of any lien upon any of the
properties or assets of the Company except to the extent that any such violation, conflict or
breach would not be reasonably likely to have a Material Adverse Effect.

(11) No consent, approval, authorization or other order of any governmental
authority or other third-party is required to be obtained by the Company in connection with the
authorization, execution and delivery of this Agreement or with the authorization, issue and sale
of the Securities, except (i) such approval as may be required under the Securities Act and
applicable state securities laws in respect of the registration of the Shares as contemplated by the
Registration Statement, and (ii) such post-Closing filings as may be required to be made with the
SEC, the Financial Industry Regulatory Authority, Inc., and with any state or foreign blue sky or
securities regulatory authority.

(2) Litigation. Except for the Case, there are no pending or, to the Company’s
knowledge, threatened legal or governmental proceedings against the Company or any of its
subsidiaries, which, if adversely determined, would be reasonably likely to have a Material
Adverse Effect. Except for the Case, there is no action, suit, proceeding, inquiry or investigation
before or by any court, public board or body (including, without limitation, the SEC) pending or,
to the knowledge of the Company, threatened against or affec