IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION
Inre: )
) Chapter 11
ORECK CORPORATION, ET AL. ) Case No. 13-04006
)
Debtors. )  Judge Lundin
) (Jointly Consolidated)

SECOND MOTION FOR INTERIM AND FINAL ORDERS (I) AUTHORIZING

(A) THE DEBTORS TO OBTAIN POSTPETITION FINANCING ON A SENIOR

SECURED SUPERPRIORITY BASIS PURSUANT TO 11 U.S.C. §§ 105, 361, 362,
363, AND 364; (B) TO UTILIZE CASH COLLATERAL PURSUANT TO 11

U.S.C. § 363; (I) GRANTING ADEQUATE PROTECTION TO PREPETITION
SECURED LENDERS PURSUANT TO 11 U.S.C. §§ 361, 363 AND 364; (ITT)
SCHEDULING FINAL HEARING PURSUANT TO BANKRUPTCY RULES

4001(b) AND (c); AND (IV) GRANTING RELATED RELIEF

Oreck Corporation and the above Debtors (the “Debtors™), hereby submit this
second motion” for entry of interim and final orders (1) approving postpetition financing,
(2) granting liens and providing superpriority administrative expense status pursuant to
11 U.S.C. §§ 363 and 364(c) and (d), (3) authorizing use of cash collateral and providing
adequate protection pursuant to 11 U.S.C. §§ 361 and 363, (4) modifying automatic stay
in limited circumstances, (5) setting final hearing, and (6) granting related relief pursuant

to Rule 4001 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). In

support of this Motion, the Debtors state as follows:

! The Debtors are as follows: Oreck Corporation, ASP Oreck, Inc., Oreck Direct, LLC, Oreck
Merchandising, LLC, Oreck HomeCare, LLC, Vecteur, LLC, Oreck Holdings, LLC, Oreck Manufacturing
Company, and Oreck Sales, LLC.

? Terms used but not otherwise defined herein shall have the meaning ascribed to them in the DIP Interim
Order (as defined herein).
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JURISDICTION

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. § 1334.
This is a core proceeding pursuant to 28 U.S.C..§ 157(b)(2). Venue of these proceedings
and this Motion is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.

2. The statutory predicates for the relief requested herein are Sections 105,
361, 362, 363, and 364 of the Bankruptcy Code and Bankruptcy Rules 4001 and 9014,

PRELIMINARY STATEMENT

3. On May 6, 2013 (the “Petition Date™), the Debtors filed their voluntary

petitions for relief under Chapter 11 of the Bankruptcy Code (the “Chapter 11 Cases”™).

4. The Debtors continue to operate their businesses and manage their
properties as debtors in possession pursuant to Sections 1107(a) and 1108 of the
Bankruptcy Code. No creditors’ committee, trustee or examiner has been appointed in
these cases.

5. All of the Debtors™ assets are $ubject to a lien securing a certain revolving
line of credit dated August 29, 2012 in the maximum amount of $20 million held by GSC

Recovery III, L.P. (as successor in interest to Wells Fargo Bank, National Association,

the “Prior Prepetition First Lien Lender”), as lender (the “Prepetition First Lien Lender™).

6. The Debtors’ assets are also subject to a lien securing a certain revolving
line of credit in original amount of $5,467,897 held by Gleacher Products Corp., as
administrative agent, and certain institutions from time to time party thereto as lenders

(“Prepetition Second Lien Lenders™). The rights of the Prepetition Second Lien Lenders,

however, are subject to the terms of an Intercreditor Agreement dated March 19, 2010, in

which the Prepetition Second Lien Lenders waived all rights that it may have as a junior
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lien creditor, including use of cash collateral under §363, DIP Financing under §364 and
any “carve out” consented to by the Pfepetition First Lien Lender in writing.

7. In addition to their secured debt, the Débtors have unsecured debt of
approximately $15 million owed to various trade creditors and other general unsecured
creditors of the Debtors.

8. The Debtors intend to ﬁnancer themselves pending a potential sale of the
Debtors as a going concern and thereby avert a liquidation and wind-down by, among
other things, entry into the postpetition financing facility (the “DIP_Facility”) to be
provided by GSC Recovery III, L.P. and any other lenders that become signatories to the
DIP Credit Agreement (the “DIP Lenders”) led by Black Diamond Commercial Finance,
L.L.C., as Agent (thé “Agent™).’

9. The reasons supporting the Debtors’ heed to incur postpetition financing
are compelling and set forth in detail below. The Debtors’ prepetition credit facility
provides that the bank accounts are swept daily such that there is little to no
unencumbered cash for the Debtors to fund their postpetition operations, especially the
extra expenses resulting from the Chapter 11 filings. In‘addition, the Debtors simply
cannot generate cash fast enough to cover expenses as they arise. Consequently,
postpetition financing will be necessary to fund the Debtors’ cash needs during the
pendency of the Chapter 11 Cases and after canvasing the market the Debtors believe that
the only other potentially available financing is from a potential purchaser of assets,

Oreck Acquisition Company, but that, on an overall basis, the DIP Facility is more

* Another Black Diamond entity, Black Diamond Capital Management, LLC, owns or controls investment
fun.ds (including GSC Recovery 111, L.P.) (such entities, collectively, the « ponsor’”) that own or control a
majority of the voting stock Qf Oreck Holdco 1, Inc., the ultimate parent company of the Debtor.
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favorable to the Debtors that the potential financing offered by Oreck Acquisition.
Additionally, since the Prepetition First Lien Lender is consenting to this DIP Facility,
the Debtors are able to avoid a contested priming lien hearing.

10. Unless this Court permits the Debtors to incur postpetition financing, the
Debtors will be unable to meet their ordinary course business expenditures, which are
necessary to conduct their operations ih order to maximize value for the Debtors’
creditors.  Accordingly, to ensure the Debtors have sufficient liquidity to fund their
operations and are not forced to liquidate, this Court should approve the Motion and the
DIP Loan Documents (as defined below), and authorize the Debtors to obtain postpetition
financing.

THE DIP FACILITY

11. As a result of negotiations, the Debtors and the DIP Lenders, acting
through the Agent, have agreed to provide the Debtors with a postpetition DIP Facility in
the maximum amount of $9,500,000. A true and correct copy of a substantially final
draft of the Debtor-in-Possession Credit and Security Agreement (the “DIP_Credit
Agreement”) is attached hereto as Exhibit “A.”

12. The Debtors believe that the DIP Facility will provide them with sufficient
liquidity to operate their assets during the Chapter 11 Cases in order to maximize the
value of their assets for the benefit of its creditors. In contrast, without the DIP Facility,
the Debtors will have little available cash and will, effectively, be unable to effectuate a
sale of the Debtors as a going concern and a quick conclusion to this Chapter 11 Cases,
be unable to maximize the value of their assets, and be unable to minimize the adverse

effects of the commencement of the Chapter 11 Cases on their business. Consequently,
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this Court should approve the DIP Credit Agreement and the documents related thereto

(collectively, the “DIP Loan Documents”) and authorize the Debtors to obtain the

postpetition financing contemplated therein.

A. Terms of the DIP Facility

13. The terms of the DIP Facility are more specifically set forth in the DIP
Credit Agreement attached hereto as Exhibit “A.”* The key provisions of the DIP
Facility are as follows:’

(a) Borrowers: All Debtors and Oreck Franchise Services, LLC, as
defined in the Preamble to the DIP Credit Agreement.

(b) Guarantor: ASP Oreck Inc., as set forth in the Parent Guaranty.

(o) Facility Amount:  $9,500,000; of which the revolving credit
facility will be used as needed to cover no more than 115% (or, after the four-
week anniversary of the Filing Date, 110%) of the estimated weekly amounts
under the Budget set forth herein as Exhibit B.

(d)  Type of Facility:  Senior secured superpriority debtor-in-
possession credit facility comprised of a revolving credit facility with a maximum
commitment amount of $9,500,000, which such facilities are governed by a
“Borrowing Base” more fully described in the DIP Credit Agreement, in each
case, as set forth on Schedule C-1 to the DIP Credit Agreement and as more fully
described in Sections 2.1 and 2.2 of the DIP Credit Agreement.

(e) Purpose: To finance working capital and other general corporate
purposes while under Chapter 11 protection, including the payment of expenses
associated with the Chapter 11 Cases and the sale of the Debtors as a going
concern as set forth in Section 7.13 of DIP Credit Agreement.

N The form of DIP Credit Agreement attached hereto as Exhibit A is in substantially final form, but

is still being reviewed and edited by the Borrower and the DIP Lenders. Any material modifications will
be identified for the Court at or prior to the hearing on the Motion.
> To the extent that the terms set forth herein differ from the terms in the attached proposed DIP

Interim Order and the DIP Credit Agreement, the DIP Interim Order and the DIP Credit Agreement shall
govern, :
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() DIP Agent: Black Diamond Commercial Finance, L.L.C. as
defined in the Preamble to the DIP Credit Agreement.

(2) Lenders: The financial institutions identified in the DIP Credit
Agreement and as set forth on Schedule C-1 to the DIP Credit Agreement.

(h) Maturity Date: Maturity Date means the earliest of (i) the date that
is four months from the Filing Date (as defined in the DIP Credit Agreement), (ii)
the date which is thirty (30) days following the date of entry of the Interim DIP
Order if the Final DIP Order has not been entered by the Bankruptcy Court on or
prior to such date, (iii) the date upon which the automatic stay expires, (iv) the
date of the closing of a sale of all or substantially all of the Debtors’ assets
pursuant to Section 363 of the Code, (v) the date of entry of an order confirming a
plan in any of the Chapter 11 Cases and (vi) such earlier date on which all
Revolving Loans and other extensions of credit shall become due and payable in
accordance with the terms of the DIP Credit Agreement and the other DIP Loan
Documents, as defined in Schedule 1.1 to the DIP Credit Agreement.

1) Collateral: All real and personal property of the Debtors, including
without limitation, inventory, accounts, equipment, fixtures, general intangibles
(including, without limitation, tax refunds, trademarks, and tradenames),
instruments, documents, investment property, stock, chattel paper, and goods,
(respectively as defined in the Uniform Commercial Code), all real estate and
leasehold interests, all proceeds from the sale, disposition, or assignment of any
leasehold interest, and all other “Collateral” (as defined in the DIP Loan
Documents), all of the foregoing now owned or in which the Debtors have any
interest (and without regard to whether acquired prior or subsequent to the
Petition Date) or hereafter acquired or in which the Debtors obtain an interest; and
the products and proceeds thereof, (but not including all proceeds of any and all
avoidance actions under Sections 542, 544, 545, 547, 548, 549, 550, 551, 553(b)
or 724(a) of the Bankruptcy Code), as set forth in Section 3.1 to the DIP Credit
Agreement and as defined in Schedule 1.1 to the DIP Credit Agreement.

G) Priority and Security: The Agent (for the benefit of the Secured
Parties) is granted, pursuant to the DIP Loan Documents and the DIP Interim
Order, valid, binding, enforceable and perfected first priority Liens in and to the
Collateral as set forth in Section 3.1 and Section 5.32 of the DIP Credit
Agreement.

k) Interest Rates and Interest Periods: All Revolving Loans and all
other Obligations that have been charged to the Loan Account pursuant to the
terms hereof shall bear interest at a per annum rate equal to five and a half (5.5%),
but in no event more than the maximum lawful rate, as set forth in Section 2.6(a)
of the DIP Credit Agreement.
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0] Default Rate: Upon the occurrence and during the continuance of
any Event of Default and at the election of DIP Agent or Required Lenders, the
applicable interest rate with respect to all loans and other Obligations under the
DIP Credit Agreement will increase by 2.00% per annum, as set forth in Section
2.6(b) of the DIP Credit Agreement, but shall be first payable only upon entry of

the Final Order.

(m)  Agent Fee: $570,000 (the “Agent Fee”), as more fully described in
the Fee Letter.

(n) Advances: Revolving Loans will be available twice a week on an
initial basis or daily if a cash control agreement satisfactory to the Agent is
entered into, as more fully described in the DIP Credit Agreement.

(0) Payments: Permits voluntary prepayment of Revolver Loans and
mandatory prepayments of the Revolver Loans with respect to over-advances,
dispositions, extraordinary receipts, non-permitted indebtedness, equity, business
interruption insurance and excess liquidity, all such payments to be applied in the
manner set forth in Section 2.4.

(p) Borrowing Base: Borrowings of RévoIVing Loans under the DIP
Facility shall be limited to a Borrowing Base, as defined in Schedule 1.1 the DIP
Credit Agreement. '

(@ Carve-Out: The Carve-Out shall include: (i) fees required to be
paid to the Clerk of the Bankruptcy Court and to the U.S. Trustee under section
1930(a) of title 28 of the United States Code, (ii) the Success Fee (as such term is
defined pursuant to that certain Application for Order of Employment and
Retention of Sawaya Segalas & Co., LLC) and (iii) following the occurrence of
an Event of Default an amount not exceeding $750,000 in the aggregate, plus all
unpaid professional fees and expenses allowed by this Court that were incurred
prior to the occurrence of an Event of Default up to the amount allocated for such
fees in the Approved Budget through the date of such Event of Default, as set
forth in paragraph 7(b) of the DIP Interim Order.

(r) Use of Cash Collateral: The Borrowers will use Cash Collateral
(as defined in the DIP Credit Agreement) to pay down the Prepetition First Lien
Credit Agreement Obligations (as defined herein) through the Roll-Up Payments
(as defined herein) and then the DIP Facility in a manner consistent with the
Financing Order (as defined in Schedule 1.1 of the DIP Credit Agreement) and
shall not otherwise use Cash Collateral without the prior written consent of the
DIP Agent, as set forth in Section 7.18(b) of the DIP Credit Agreement.

(s) Conditions Precedent to_All TLoans: Customary conditions
precedent for facilities of this nature, as set forth in the DIP Credit Agreement
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attached hereto, set forth on Schedule 4.1 and Section 4.2 to the DIP Credit
Agreement.

® Covenants: The DIP Facility contains affirmative, negative and
financial reporting covenants customary for facilities of this nature and otherwise
satisfactory to the DIP Agent, as set forth in Articles 6, 7 and 8 of the DIP Credit
Agreement, including, without limitation, providing financial statements and
collateral reports, maintaining properties, paying taxes, hiring a chief financial
officer reasonably satisfactory to the Agent, complying with environmental laws,
etc.

(u) Grant of Lien Under Section 364(c)(1), (c)(2) and (¢)(3) and
364(d). The DIP Facility (i) has priority, pursuant to section 364(c)(1) of the
Bankruptcy Code, over any and all administrative expenses of the kind specified
in sections 503(b) and 507(b) of the Bankruptcy Code, except for the Carve Out,
(DIP Interim Order § 7(a)); (ii) is secured, pursuant to section 364(c)(2) by liens
on all unencumbered prepetition and postpetition property of the Debtors (DIP
Interim Order q 8(a)); (iii) is secured, pursuant to section 364(c)(3), by perfected
junior liens upon all prepetition and postpetition property of the Debtors that is
subject a Permitted Prior Senior Lien (DIP Interim Order § 7(c)) and (iv) is
secured, pursuant to section 364(d)(1), by first priority priming liens on all present
and after-acquired property of the Debtors that is subject to a lien on or after the
Petition Date on the Debtors’ Assets subject only to the Carve Out and the
Permitted Prior Senior Liens, DIP Interim Order 9 8(b).

(v)  Adequate Protection of Prepetition Secured Parties. In addition to
the Roll-Up Payments, the Prepetition First Lien Lender is granted, a replacement
security interest in and junior lien, subject only to the DIP Lien and the Permitted
Prior Senior Liens upon all the Collateral of the same type and category in which
they had Prepetition Liens and a junior section 507(b) claim (which shall remain
senior to the Second Lien Lender Replacement Claim). DIP Interim Order P.
14(a) and (c). The Prepetition Second Lien Lenders are granted, a replacement
security interest in and junior lien, subject only to the DIP Lien, the Permitted
Prior Senior Liens and the First Lien Lender Replacement Lien upon all the
Collateral of the same type and category in which they had Prepetition Liens, and
a junior section 507(b) claim (which shall remain junior to the First Lien Lender
Replacement Claim). DIP Interim Order § 14(b) and (d).

(w)  Validity of Prepetition Claim or Lien. The Prepetition First Lien
Credit Agreement Obligations are deemed valid, legal, binding, enforceable
without defense, counterclaim or offset of any kind, in the aggregate principal
amount of approximately $4,230,716.33 and the Debtors release any claims
against the Prepetition First Lien Lender and its affiliates with respect to the
Prepetition First Lien Credit Agreement Obligations. DIP Interim Order 9 4(a)().
The Prepetition Second Lien Obligations are deemed valid, legal, binding,
enforceable without defense, counterclaim or offset of any kind, in the aggregate
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principal amount of approximately $5,467,897 and the Debtors release any claims
against the Prepetition First Lien Lender and its affiliates with respect to the
Prepetition First Lien Credit Agreement Obligations. DIP Interim Order 9
4(a)(ii). In addition, the liens and security interests granted to the Prepetition
Secured Parties are valid, binding, perfected, enforceable, not subject to
avoidance, recharacterization or subordination and subject and subordinate only to
(x) the DIP Liens, (y) the Carve Out and (z) Permitted Prior Senior Liens. DIP
Interim Order 9§ 4(b)..

(x) Automatic Stay. The automatic stay is modified to the extent
necessary to permit the DIP Lenders to exercise, upon the occurrence of an Event
of Default and the giving of three (3) business days’ written notice provided for in
the DIP Documents and to the Committee, all rights and remedies under the DIP
Documents (including, without limitation, drawing of the Sponsor L/C); provided,
however, with respect to Permitted Prior Senior Liens, any exercise of such rights
and remedies shall be in accordance with applicable non-bankruptcy law in
respect of Permitted Prior Senior Liens; provided, further, during the three (3) day
notice period, the Debtors, the Committee or any other party in interest may seek
an order of the Court staying the DIP Lender’s exercise of such remedies;
provided, further, upon the occurrence of a Default or Event of Default the DIP
Lenders’ right to have a motion to modify the automatic stay vacated and
modified shall be heard on an emergency basis at the earliest possible
opportunity. DIP Interim Order § 9(b).

(y) Modification of Lien Perfection. ~ The Adequate Protection
Liens granted to the Prepetition Second Lien Lenders are perfected upon entry of
the DIP Interim Order. DIP Interim Order § 14(b). The DIP Liens granted to the
DIP Lenders are perfected upon entry of the DIP Interim Order. DIP Interim
Order 9 17.

(z) Waiver of Claims. Without prejudice to the rights of any other
party, including the Committee, the Debtors have waived any and all claims and
causes of action arising prior to entry of this Order and through the period prior to
entry of the Final Order against the DIP Lenders, and their affiliates, directly
related to the DIP Documents or the negotiation of the terms thereof. DIP Interim
Order §20. A Challenge Deadline with respect to certain Claims and Defenses
against the Prepetition Secured Parties or their affiliates, representatives, attorneys
or advisors in connection with matters related to the Prepetition Secured Credit
Documents, the Prepetition Secured Obligations, or the Prepetition Collateral
exists. If no such challenge is filed by the Challenge Deadline, (i) Prepetition
Secured Obligations shall constitute allowed claims, (i) the Prepetition Liens
shall be deemed to have been, as of the Petition Date, legal, valid, binding and
perfected and (iii) the Prepetition Secured Obligations, the Prepetition Liens on
the Prepetition Collateral and the Prepetition Secured Parties shall not be subject
to any other or further challenge by any party in interest seeking to exercise the
rights of the Debtors’ estates. DIP Interim Order § 20.
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(aa)  Release, Waiver or Limitation under 506(c). Upon entry of the
Final Order, no expenses of administration of the Cases or any future proceeding
that may result therefrom shall be charged against or recovered from the
Collateral, the Prepetition Collateral or the Prepetition Secured Parties’
Replacement Collateral pursuant to section 506(c) without the prior written
consent of the DIP Lenders or the Prepetition Secured Parties, as the case may be.
DIP Interim Order 9§ 10. In the event no action by a third party is brought before
the Challenge Deadline, upon entry of the Final Order, any and all payments or
proceeds remitted to the DIP Lenders or the Prepetition First Lien Lender
pursuant to the provisions of this Order or any subsequent order of the Court shall
be received free and clear of any claim, charge, assessment or other liability
including, without limitation, any such claim or charge arising out of or based on,
directly or indirectly, sections 506(c) or 552(b). DIP Interim Order § 11.

(bb)  Events of Default: Customary events of default for facilities of
this nature, as set forth in Article 9 to the DIP Credit Agreement.

14. The Debtors request the approval of the DIP Facility because the Debtors
are in a precarious financial position. The Debtors are losing money and sales by the
Debtors are quickly deteriorating. The Debtors are unable to find other financing and
converting these cases to cases under Chapter 7 would result in a loss of significant value
to the Debtors’ estates.

15.  Despite the ‘Debtors’ negotiatidn efforts, hdwever, certain of the terms and
conditions of the DIP Facility may be considered objectionable by the Court and other
parties in interest. Accordingly, the Court and other parties in interest are urged to
review the terms and conditions of the DIP Facility and the proposed DIP Interim Order
carefully. Among other things, the DIP Facility and the proposed DIP Interim Order
provide for the following:

(a) The DIP Credit Agreement provides that the Debtors shall utilize
cash collateral to repay, on a rolling basis, the'Prepetition First Lien Credit

Agreement Obligations. See DIP Interim Order, 913.
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(b) The Debtors have agreed to (i) release and discharge the
Prepetition Lender from any and all claims and causes of action arising out of the
Prepetition Loan Documents, and (ii) waive any and all claims, defenses as to the
validity, perfection, priority, enfbrceability, and avoidability of the Prepetition
Obligations or the security interests, liens, deeds of trust or mortgages granted to
secure the Prepetition Obligations, and (iii) agree, without further Court order, to
the allowance of the prepetition ‘claims of ‘the Prepetition Lender as secured
claims in an amount not less than the Prepetition Obligations pursuant to Sections
502 and 506(a)(1) and (6) of the Bankruptcy Code. Such release, discharge,
waivers and agreements are without prejudice to the right of the Creditors’
Committee or any party in interest to seek to disallow the Prepetition Lender’s
claims, avoid any security or collateral interest in the assets of the Debtors
claimed by the Prepetition Lender, and to seek the disgorgement of all or any part
of any payment made by the Debtors to the Prepetition Lender within a specific
amount of time. See DIP Interim Order, 4 19.

(c) The Debtors and the DIP Lenders have agreed that the Agent’s
Liens in the Collateral and the Super-Priority Claim are subject and subordinate
to the Carve-Out, which shall be an amount equal to the sum of (a) all accrued
and unpaid bankruptcy court allowed professional fees and expenses of attorneys,
accountants, financial advisors and consultants retained by the Debtors or the

Creditors’ Committee (the “Professional Fees”), whether incurred prior to or

following the occurrence of an Event of Default provided that such Professional

Fees to be included in the Carve-Out and entitled to priority over the Liens and
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the Super-Priority Claim shall not exceed $750,000 in the aggregate, plus (b) the
Success Fee (as such term is defined pursuant to that certain Application for
Order of Employmenf and Retention of Sawaya Segalas & Co., LLC), plus (c)
quarterly fees required to be paid pursuant to 28 U.S.C. § 1930(a) (the “U.S.
Trustee Fees™) (the “Carve-Out™). See DIP Interim Order, § 7(b).

B. The Necessary Showinss Under Section 364

16.  Section 364 of the Bankruptcy Code provides, in pertinent part, as
follows:

(a) If the trustee is authorized to operate the business of the
debtor under Section 721, 1108, 1203, 1204, or 1304 of this title, unless
the court orders otherwise, the trustee may obtain unsecured credit and
incur unsecured debt in the ordinary course of business allowable under
section 503(b)(1) of this title as an administrative expense.

(b) The court, after notice and a hearing, may authorize the
trustee to obtain unsecured credit or to incur unsecured debt other than
under subsection (a) of this section, allowable under section 503(b)(1) of
this title as an administrative expense.

(c) If the trustee is unable to obtain unsecured credit allowable
under section 503(b)(1) of this title as an administrative expense, the
court, after notice and a hearing, may authorize the obtaining of credit or
the incurring of debt -- '

(I)  with priority over any or all administrative expenses
of the kind specified in section 503(b) or 507(b) of this title;

(2) secured by a lien on property of the estate that is not
otherwise subject to a lien; or

3) secured by a junior lien on property of the estate
that is subject to a lien.

(d) (1) The court, after notice and a hearing, may authorize
the obtaining of credit or the incurring of debt secured by a senior or equal
lien on property of the estate that is subject to a lien only if --
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(A) the trustee is unable to obtain such credit
otherwise; and

(B)  there is adequate protection of the interest of
the holder of the lien on the property of the estate on
which such senior lien is proposed to be granted.
11 U.S.C. § 364(a) through (d).
17. Generally, Section 364(c) of the Bénkruptcy Code requires a debtor to

demonstrate that alternative sources of credit are not available under the other provisions

of Section 364. See In re Amies Dép’t ‘Stdfes; Inc 115 B.R. 34, 37 (Bankr. S.D.N.Y.
1990). Although there is “no duty to seek ’credit from every possible lender before
concluding that such credit is unavailable,” the statute obligates a debtor to show “by a
good faith effort that credit was not available without the senior lien.” Bray v.

Shenandoah Fed. Sav. and Loan Assoc. (In re Snowshoe Co., Inc.), 789 F.2d 1085, 1088

(4th Cir. 1986). Given the Debtors’ current financial status, in the absence of financing

from the DIP Lenders, the Debtors will face an imminént shutdown of their operations.
18.  Against this statutory backdrop, courts will evaluate the facts and

circumstances of a debtor’s case, and will accord significant weight to the necessity for

obtaining the financing. See, e.g., In re Snowshoe, 789 F.2d at 1088; In re Ames, 115

B.R. at 40. For example, the need for a swift injection of cash to preserve a debtor’s
business satisfies the requirements of Section 364(d) when coupled with unsuccessful

attempts to locate alternative financing. See In re Ames Dep’t Stores, Inc., 115 B.R. at

40. See also In re Snowshoe, 789 F.2d at 1088 (primary facts supporting priming liens

included lack of alternative financing sources and need to obtain prompt cash infusion to

preserve value of debtor’s business).
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19.  Bankruptcy courts routinely defer to a debtor’s business judgment on most

business decisions, including the decision to borrow money. See Group of Institutional

Investors v. Chicago Mil. St. P. & Pac. Ry., 318 U.S. 523, 550 (1943); In re Simasko

Prod. Co., 47 B.R. 444, 449 (D. Cob. 1985) (“Business judgment should be left to the

board room and not to this Court.”); In re Lifeguard Indus., Inc., 37 B.R. 3, 17 (Bankr.

S.D. Ohio 1983) (same); In re Hamilton Square Associates, No. 91-147208S, 1992 WL

08294, at *1 (Bankr. E.D. Pa. May 51992) (holding that a “debtor in possession’s
business judgment must be accepted if reasonable.”).

20. Without the DIP Loans, the Debtors will not be able to fund the continued
operation of their business in a manner that will avoid irreparable harm to the Debtors
and their estates. Pursuant to the Approved Budget, the Debtors will have insufficient
liquidity to pay employees for the week of May 20, 2013 without approval of incremental
liquidity. At this time, the ability of the Debtors to finance their operations and the
availability to the Debtors of sufficient working capital and liquidity through the
incurrence of new indebtedness and other financial accommodations are necessary to the
confidence of the Debtors’” vendors and suppliers of other goods and services, to their
customers and employees and to the preservation and maintenance of the going-concern
value of the Debtors’ estates. For these reasons, access to credit under the DIP Financing
is critical to the Debtors’ continued operations and necessary to preserve the Debtors’
estates for the benefit of their creditors.

C. Background Leading to Bankruptey

21. At the time the Prepetition First Lien Credit Agreement was entered into

in the summer of 2012, the Debtor’s business operations were in a healthier state than
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they are today. Even so, despite soliciting over a [dozen] potential lenders to provide
financing in connection with the Debtors’ search for financing last year, only [one lender]
provided a term sheet to the Debtors that provided sufficient liquidity to fund the
Debtors’ business plan at the time. The culmination of that process was the execution of
the Prepetition First Lien Credit Agreement and related documents on August 29, 2012.

22. By January 31, 2013, the Debtors had negative adjusted EBITDA of
approximately $5,800,000 compared to budgeted adjusted EBITDA of approximately
$650,000 resulting in the Prior Prepetition First Lien Lender having concerns regarding
the Debtors’ financial condition and therefor expressed an unwillingness to advance loans
to the Debtors in excess of $8 million.

23. The Debtors forecasted that by March 2013 cumulative borrowings under
the Prepetition First Lien Credit Agreement would far exceed the $8 million cap and
forecasted borrowings through April 2013 would exceeded $16 million. As such, the
Debtors determined that an $8 million cap on their borrowing availability would create
severe liquidity issues for the Debtors, making it challenging to continue as a going
concern. In order to create additional liquidity to allow the Debtors to continue their
operations, the Sponsor provided credit support to induce the Prior Prepetition First Lien
Lender to extend additional credit to the Debtors in the form of a guaranty of up to $6.5
million in borrowings under the Prepetition First Lien Credit Agreement. The sponsor
guaranty was backstopped by a letter of credit in favor of the Prior Prepetition First Lien
Lender. The guaranty is a collection guaranty, not a payment guaranty: the Prior

Prepetition First Lien Lender was required to liquidate substantially all the Debtors’
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collateral or make a good faith effort for 90 days following acceleration of the obligations
to do so prior to seeking payment under the guaranty.

24.  As a result of the first amendment to the Prepetition First Lien Credit
Agreement, which included the Sponsor guaranty, the Debtors were able to maintain their
operations as a going concern. Without the first amendment to the Prepetition First Lien
Credit Agreement, a key ingredient of which was the Sponsor guaranty, the Debtors
would have been in a far worse financial predicament than they currently find
themselves.

25.  The Debtors, however, continued to lose money on an ongoing basis after
the execution of the first amendment to the Prepetition First Lien Credit Agreement.

26.  The Prior Prepetition First Lien Lender expressed an unwillingness to
continue to fund the Debtors in the face of ongoing losses on a continuing basis.

27. At the same time, the Debtors were exploring strategic alternatives for
their business, principally a sale of the Debtors’ assets to a third party who would
recapitalize the Debtors and allow them to proceed as a going concern.

28 In April 2013, it became apparent that the Debtors would need to engage
in a sale transaction and due to the Debtors’ financial performance and outstanding
liabilities such sale would need to be a Section 363 sale under the Bankruptcy Code.

29. Accordingly, the Debtors continued their efforts both to reach an
agreement with a potential buyer to serve as a stalking horse bidder in a Section 363 sale
process and to find a lender willing to provide debtor-in-possession financing sufficient

to allow the Debtors to complete the sale process.

7/3132243.2

Case 3:13-bk-04006 Doc 117 Filed 05/17/13 Entered 05/17/13 14:09:50 Desc Main
Document  Page 16 of 31



30.  The process to reach an agreement with a stalking horse bidder and the
process to find a lender willing to provide debtor-in-possession financing put great strains
on the resources of the Debtors. Since April 1, 2013, the Debtors have lost several key
members of their management team including their CEO, General Counsel, Chief
Financial Officer, Chief Marketing Officer, Vice President of Manufacturing, Vice
President of Sourcing and Logistics, Chief Information Officer, Vice President of Direct
Sales and Marketing, General Counsel and Vice President of Large Retail.

31.  Notwithstanding the precarious nature of the Debtors’ ability to operate as
a going concern resulting from the financial strain the Debtors have undergone to date
and the loss of key management personnel, the Debtors reached an agreement, after
considerable discussion and negotiation, with the Agent with respect to providing the DIP
Facility. Accordingly, on May 6, 2013, the Debtors filed that certain initial Motion (the

“Initial DIP Motion™) (1)approving postpetition financing, (2) granting liens and

providing superpriority administrative expense status pursuant to 11 U.S.C. §§ 363 and
364(c) and (d), (3) authorizing use of cash collateral and providing adequate protection
pursuant to 11 U.S.C. §§ 361 and 363, (4) modifying automatic stay in limited
circumstances, (5) setting final hearing, and (6) granting related relief pursuant to Rule
4001 of the Federal Rules of Bankruptcy Procedure.

32. At a hearing before the Court on May 8, 2013 (the “First Day Hearing”),

the Court denied the Initial DIP Motion, without prejudice.

b. The Search for the Best DIP Available

33.  Since the First Day Hearing, the Debtors have reached out to several

lenders seeking a new proposed debtor-in-possession facility. Specifically, the Debtors
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again inquired of the Prior Prepetition First Lien Lender whether it would be willing to
provide a debtor-in-possession facility. The Prior Prepetition First Lien Lender indicated
to the Debtors that it would not be willing to provide a debtor-in-possession facility. In
addition, the Debtors also contacted the Prepetition Second Lien Lenders and Regions
Bank. These entities also declined to extend a debtor-in-possession facility to the
Debtors.

34.  Given the nature of the Debtors’ capital structure, finding an alternative
lender for postpetition financing is challenging. The Prepetition First Lien Lender and
the Prior Prepetition First Lien Lender would not agree to be primed by a third party and
no financial institution approached would provide postpetition financing on a junior
basis. The Prepetition First Lien Lender would not agree to be primed unless Cash
Collateral is used to make the Roll-Up Payments. Furthermore, the Debtors project they
will need incremental liquidity to finance their operations in the ordinary course as they
seek a buyer for substantially all their assets.®

35.  The Debtors did consider a potential offer for DIP Financing from Oreck
Acquisition on terms more favorable than the Initial DIP Motion. This potential offer did
not involve the payment of the Prepetition First Lien Credit Agreement Obligations,
however, and accord.ingly, a priming fight would have been necessary. After further
discussion with the DIP Lenders, the DIP Lenders agreed to match many of the terms in
the potential offer from Oreck Acquisition. Furthermore, the potential offer proposed

from Oreck Acquisition had a very short maturity that would significantly hinder the

6 Prospective lenders are also aware that if a going-concern sale is not consummated there is a significantly
high probability that the Debtors’ assets will need to be liquidated.
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Debtors attempts to market their businesses as a going concern. The DIP Facility
provides for a longer maturity, which will give the Debtors more time to market their
businesses and work with potential buyers on due diligence and sale related matters in
order to maximize value for the Debtors’ estates.

36.  In light of the foregoing, the Debtors, in the exercise of their prudent
business judgment and consistent with their fiduciary duties, have concluded that the
terms and conditions of the DIP Facility and the DIP Documents, and the fees paid and to
be paid thereunder, are fair, reasonable, and the best available under the circumstances
and are supported by reasonably equivalent value and consideration.

37.  The Prepetition First Lien Lender consents to being primed, with the
adequate protection provided for in the DIP Interim Order, with the DIP Facility
proposed by this Motion.

38.  The new proposed DIP Lenders are still the same DIP lenders as set forth
in the Initial DIP Motion, one of which, GSC Recovery III, L.P., is an affiliate of the
Sponsor. The Agent is also majority-owned by entities that are affiliated with the
management company for the Sponsor. After negotiation between the Debtors and the
Agent, the revised debtor-in-possession financing proposal has been improved in several
material ways. First, the Agent Fee has been reduced by 57%, the default interest rate
has been decreased, and a grant of the original issue discount (OID) to the DIP Lenders

have been removed.

3

39. In addition, the DIP Interim Order has been modified in several material
ways to accommodate the changes to the revised debtor-in-possession financing proposal,

certain requests made by the U.S. Trustee, certain requests made by the Prepetition
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Second Lien Lender and certain requests made by landlords. These changes include, but
are not limited to: (a) carving out Avoidance Actions from the assets subject to the DIP
Liens, (b) clarifying in paragraph 4 of the DIP Interim Order that the Debtors” admissions
regarding the prepetition debt are not Court findings, (c) inserting Debtors’ admissions
with respect to the validity and perfection of the Prepetition Second Lien Obligations,
(d) providing advance notice to the U.S. Trustee and Committee counsel with respect to
material amendments to the Approved Budget, (¢) waiver of section 506(c) benefits until
entry of the Final Order approving the DIP Facility, (f) deferring payment of certain fees
until entry of the Final Order approving the DIP Facility, including payment of the
Unused Line Fee; (g) granting the Prepetition Second Lien Lenders a junior section
507(b) claim, which shall also be junior to the First Lien Lender Replacement Claim,
(h) striking paragraph 17(d) of the DIP Interim Order with respect to restrictive lease
provisions becoming invalid, (i) modifying the Challenge Period by increasing the time
within which to bring a challenge to the Claims and Defenses by thirty (30) days to a
period of sixty (60) or seventy-five (75) days as applicable, (j) striking paragraph 25 of
the DIP Interim Order with respect to limiting liability of the DIP Lenders, (k) removing
field examination fees from the DIP Credit Agreement and (1) and removing certain sale
milestones. The Debtors made these changes to accommodate the objections the U.S.
Trustee, Prepetition Second Lien Lenders and landlords had to the Initial DIP Motion and
it is the Debtors’ expectation that, based on these changes, any remaining objections to
the DIP Facility by the U.S. Trustee, Prepetition Second Lien Lenders and landlords will

be limited.
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40.  The Debtors submit that the DIP Documents were negotiated in good faith
and at érms’ length by all parties involved and, accordingly, the Debtors believe that any
credit extended and loans made to the Debtors under the DIP Documents should be
deemed to have been extended in good faith, within the meaning of section 364(e) of the
Bankruptcy Code. The board members affiliated with the Sponsor resigned prior to the
board’s approval of the Proposed DIP Facility.

41.  The Debtors further submit that the proceeds to be extended under the DIP
Facility will be so extended in good faith, and for valid business purposes and uses, as a
consequence of which the DIP Lenders are entitled to the protection and benefits of
section 364(e) of the Bankruptcy Code.

42. As examples of the reasonableness of the proposed DIP Facility, as set
forth in detail herein, the DIP Documents provide generally that the security interests in
the assets of the Debtors and administrative expense claim in these Chapter 11 cases
granted to the DIP lenders are subject to a Carve Out, as discussed in detail herein. In

Ames Dep’t Stores, the bankruptcy court found that such “carve-outs” are not only

reasonable, but are necessary to ensure that the debtors® estates will be assured of the

assistance of counsel and other professionals. See Ames Dep’t Stores, 116 B.R. at 40.

43.  Furthermore, the proposed collateral covering the proposed DIP Facility is
virtually identical to the collateral securing the liens of the Prepetition Secured Parties.
Specifically, the borrowers under the proposed DIP Facility are identical to the borrowers
under the loan facilities arising under the Prepetition Secured Credit Documents, and the

DIP Facility is secured by substantially all the assets of such Debtors, which is also the
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case with respect to the loan facilities arising under the Prepetition Secured Credit
Documents.

D. Need for Postpetition Financing

44, An immediate need exists for the Debtors to obtain funds from the DIP
Facility on an interim, and ultimately on a final, basis in order to continue operations and
to administer and preserve the value of their estates. As stated above, the Debtors have
suffered from a serious exodus of management, and without the abi]ity to use the DIP
Facility to function and retain the remaining management, the Debtors’ ability to
continue as a going concern would become untenable.

45.  The ability of the Debtors to finance their operations, to preserve and
maintain the value of the Debtors’ assets and to maximize a return for all creditors
requires the availability of working capital from the DIP Facility, the absence of which
would immediately and irreparably harm the Debtors, their estates, and their creditors;
the possibility for a successful reorganization or sale of the Debtors® assets as a going
concern; and would otherwise be to the material detriment of the Debtors’ creditors,
customers, vendors, employees and other parties in interest. Indeed, as set forth above,
on an interim basis and pending the Final Hearing, the Debtors need the proceeds from
the DIP Facility in order to continue to pay all necessary expenses.

46. On a more long-term basis, and for many of the same reasons, it is
essential to the operation of the Debtors’ assets that the Debtors obtain authority to incur
postpetition financing to continue ordinary course operations pending a sale of the
business. Here the situation is particularly tenuous. While the Debtors believe they will

reach agreement on a proposed stalking horse bid for substantially all of their assets in
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the next several days, there is no certainty that such a deal will be reached. If a deal is
not reached it is possible that a liquidation and wind down of the Debtors may ensue.
Finding a party willing to lend into such a precarious situation is not routine, and further
justifies that granting of the relief reQuested in this Motion. Only through the DIP
Facility can the Debtors be assured of sufficient liquidity to maximize the value of their
assets for the benefit of their creditors.

47.  Although the proposed DIP Facility is being offered by the Sponsor, an
insider of the Debtors, the financing should still be approved. The Sponsor is providing
this DIP Facility in order to provide the company sufficient liquidity to complete the
ongoing Section 363 sale process. Given the level of secured and unsecured claims
against the Debtors, it is extremely unlikely that the Sponsor will receive any sale
proceeds from the sale process on account of its equity interest in the Debtors. While the
proposed DIP Facility benefits the Sponsor in so far as it will receive economic benefits
from the DIP Facility for accepting the risks associated with these Debtors’ estates -
especially if a sale is not consummated - it does provide a significant benefit to the
Debtors’ estates as it provides liquidity to bridge to a potential going-concern sale that
should maximize the value of the Debtors’ estates for stakeholders.’

48.  In light of these economic realities, the proposed DIP Facility cannot be
viewed as being offered or intended to provide the sponsor any benefits on account of its
equity ownership of the Debtors, as there does not seem to be a realistic chance that the

intended sale process will yield a distribution to equity holders. Hence, the DIP Facility

" In any event, if there were sale proceeds to distribute on account of the Sponsor’s equity interest, that
would, necessarily, mean that all claims of creditors of the Debtors had been paid in full.
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should be viewed through the prism of simply a DIP Facility, and not an effort for equity
to improve its recovery on account of its equity interests in the Debtors, as is sometimes
the case where an insider offers a financing with an eye toward acquiring the assets or
other similar motives.

49.  For the reasons stated herein, among others, interim approval of the
proposed financing pending the Final Hearing is in the best interests of the Debtors, their
estates and their creditors.

50. As stated above, without the ability to use the DIP Facility, the Debtors
will not be able to successfully operate during these Chapter 11 Cases and sell their
assets. Without cash to pay their bills, their utilities and employees, the Debtors will
have no way to maintain their operations. Thus, without authorization to use the DIP
Facility on an immediate basis, the Debtors might not have sufficient liquidity to
maintain their business operations and could conceivably be forced to close their
manufacturing plants and convert these cases to cases under Chapter 7 of the Bankruptcy
Code, which would cause irreparable harm to the Debtors’ estates.

51. In these cases, the Debtors’ ability to survive and continue to maintain
operations until the Debtors’ assets can be sold depends on being able to use the DIP
Facility to continue their operations. Accordingly, the Debtors seek Court authority to
use advances under the DIP Documents during the period commencing immediately after
the entry of the DIP Interim Order and terminating upon the occurrence of an Event of

Default and the termination of the DIP Documents in accordance with their terms.
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The Lenders’ Interests Are Adequately Protected

52. When a debtor has proposed to use cash collateral, the Court pursuant to
Section 363(c) of the Bankruptcy Code, may permit the use of cash collateral so long as
the debtor provides “adequate protection of such interest” in accordance with Section 361
of the Bankruptcy Code. Section 361 of the Bankruptcy Code sets forth three non-

exclusive examples of adequate protection. In re Nashua Trust Co., 73 B.R. 423, 430

(Bankr. D.N.J. 1987). Adequate protection “is left to the vagaries of each case . . . but its
focus is protection of the secured creditor from diminution in the value of its collateral
during the reorganization process.” In re Mosello, 195 B.R. 277, 288 (Bankr. S.D.N.Y.

1996) (quoting In re Beker Indus. Corp., 58 B.R. 725, 736 (Bankr. SD.N.Y. 1986)).

53.  Provision of a replacement lien in property equal to the value of the cash
collateral used specifically complies with Section 361(2) and provides adequate
protection within the meaning of Section 363(e) of the Bankruptcy Code. See, e.g.,

MBank Dallas, N.A. v. O’Connor (In re O’Connor), 808 F.2d 1393, 1398 (10th Cir.

1987); In re T.H.B. Corp., 85 B.R. 192, 195 (Bankr. D. Mass. 1988). The focus of the

requirement of adequate protection is to protect a secured creditor from diminution in the
value of its interest in the particular collateral during the period of use. See In re Club

Associates, 107 B.R. 385, 394 (Bankr. N.D. Ga. 1989); Ridgemont Apartment Associates

Ltd. v. Atlanta English Village Ltd., 110 B.R. 77, 82 (Bankr. N.D. Ga. 1989).

54.  As adequate protection, the Prepetition First Lien Lender shall receive
from the Debtors the Roll-Up Payments and a replacement security interest in and junior
lien upon all of the Collateral of the same 'type and category in which they had Prepetition

Liens and a section 507(b) claim, each of which shall be junior only to the liens and
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claims granted to the Agent and the Carve-Out. In addition, the DIP Interim Order grants
the Prepetition Second Lien Lenders a replacement security interest in and junior lien
upon all of the Collateral of the same type and category in which they had Prepetition
Liens and a section 507(b) claim, each of which shall be junior only to the liens and
claims granted to the Agent, Prepetition First Lien Lender and the Carve-Out.

55.  The Debtors respectfully submit that pursuant to Section 361(2) of the
Bankruptcy Code, the adequate protection proposed in the Interim DIP Order constitutes
adequate protection for the Debtors’ use of Cash Collateral.

30. For the reasons set forth herein, the Debtors submit that, under all of the
circumstances of these cases, the interests of the Prepetition First Lien Lender and
Prepetition Second Lien Lenders are adequately protected. Thus, approval of the relief
requested herein will allow the Debtors to fund their Chapter 11 cases, thereby
maximizing value for their creditors without harming or prejudicing the rights or interests
of the Lienholders.

RELIEF REQUESTED

56.  The Debtors respectfully request that this Court enter the DIP Interim
Order authorizing the Debtors to obtain pospetition financing on the terms provided
therein. Bankruptcy Rule 4001(c) provides that a final hearing on a motion to obtain
credit pursuant to section 364 of the Bankruptcy Code may not be commenced earlier
than fourteen (14) days after the service of such motion. Upon request, however, this
Court is empowered to conduct a preliminary expedited hearing on this Motion and
authorize the obtaining of credit to the extent necessary to avoid immediate and

irreparable harm to the Debtors and their estates.
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57.  Pursuant to Bankruptcy Rule 4001(c), the Debtors request that this Court

conduct an emergency interim hearing (“Interim Hearing”) and then a Final Hearing.

The Debtors submit that entry of the DIP Interim Order and the permissions granted
therein to consummate the DIP Facility and incur indebtedness and other financial
accommodations thereunder and use the Cash Collateral are necessary to avoid
immediate and irreparable harm to the Debtors and their estates pending the Final
Hearing on the Motion. In the Debtors’ sound business judgment, entry of the DIP
Interim Order is in the best interest of the Debtors and their estate and creditors as its
implementation will, among other things, allow for the continued operation and ultimate
preservation of the Debtors’ existing businesses while providing the greatest recovery
possible to all of the Debtors’ creditors.

58. By this Motion and pursuant to Sections 361, 362, 363 and 364 of the

United States Bankruptcy Code (the “Bankruptcy Code™), as supplemented by

Bankruptcy Rules 4001 and 9014, the Debtors seek entry of an order, approving on an
interim basis (pending a Final Hearing) the terms and conditions of the DIP Facility set
forth in the DIP Interim Order authorizing (a) the debtors to obtain postpetition financing
on a senior secured superpriority basis pursuant to §§ 105, 361, 362, 363, and 364; (b) to
utilize cash collateral pursuant to § 363; (ii) granting adequate protection to prepetition
secured lenders pursuant to §§ 361, 363 and 364; (iii) schéduling final hearing pursuant
to bankruptcy rules 4001(b) and (c); and (iv) granting related relief (the “DIP Interim

Order”), a copy of which is annexed hereto as Exhibit “C,” subject to modifications, if

any, disclosed at the Interim Hearing.
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59.  For the reasons set forth herein and the testimony on behalf of the Debtors
at the Interim Hearing, the Debtors request that the Court enter the DIP Interim Order and
request that, pending the Final Hearing on the Motion, the DIP Interim Order be
approved in all respects and that the terms and provisions of the DIP Interim Order be
implemented and be deemed binding, and schedule a Final Hearing on the Motion,
consistent with Bankruptcy Rule 4001, as soon as possible following fourteen (14) days
notice and that, after the Final Hearing, the Final Order on the Motion be approved in all
respects and the terms and provisions of the Final Order on the Motion be implemented
and be deemed binding.

WHEREFORE, the Debtors respectfully request that the Court enter the Interim
DIP Order attached hereto as Exhibit C.

Dated: May 17, 2013

Respectfully Submitted:

[s/ William L. Norton, III

William L. Norton, III (#10075)
Alexandra E. Dugan (#30420)
Bradley Arant Boult Cummings LLP
1600 Division St., Suite 700
Nashville, TN 37203

(615) 252-2397

(615)252-6397 (fax)

bnorton@babc.com
adugan@babc.com

Attorneys for Debftors
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EXHIBIT A

DIP CREDIT AGREEMENT

Error! Unknown document property name.
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EXHIBIT B

BUDGET

Error! Unknown document property name.
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EXHIBIT C

INTERIM DIP ORDER

Error! Unknown document property name,
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DEBTOR-IN-POSSESSION CREDIT AND SECURITY AGREEMENT
by and among
BLACK DIAMOND COMMERCIAL FINANCE, L.L.C.
as Administrative Agent,
THE LENDERS THAT ARE PARTIES HERETO
as the Lenders,

ORECK CORPORATION, ORECK DIRECT, LLC, ORECK MERCHAN DISING, LLC,
ORECK HOMECARE, LLC, VECTEUR, LLC, ORECK HOLDINGS, LLC, ORECK
FRANCHISE SERVICES, LLC, ORECK MANUFACTURING COMPAN Y,

and

ORECK SALES, LLC

as Borrowers

Dated as of May [__], 2013
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DEBTOR-IN-POSSESSION CREDIT AND SECURITY AGREEMENT

THIS DEBTOR-IN-POSSESSION CREDIT AND SECURITY AGREENT
(this “Agreemeril), is entered into as of May [__], 2013, by andoarm the lenders identified on
the signature pages hereof (each of such lendagsther with its successors and permitted
assigns, is referred to hereinafter as_a “Lehdas that term is hereinafter further defined),
BLACK DIAMOND COMMERCIAL FINANCE, L.L.C. , a Delaware limited liability
company, as administrative agent for the Lendersyich capacity, together with its successors
and assigns in such capacity, “AgentORECK CORPORATION, a Delaware corporation
(“Oreck’), ORECK DIRECT, LLC , a Delaware limited liability company (“Oreck Dat®),
ORECK MERCHANDISING, LLC , a Delaware limited liability company _(“Oreck
Merchandisinf), ORECK HOMECARE, LLC , a Delaware limited liability company_(“Oreck
Homecar®), VECTEUR, LLC, a Delaware limited liability company (“Vectéur ORECK
HOLDINGS, LLC, a Delaware limited liability company (“Oreck Haids'), ORECK
FRANCHISE SERVICES, LLC, a Delaware limited liability company (“Oreck Frdnise),
ORECK MANUFACTURING COMPANY , a Delaware corporation _(*Oreck
Manufacturing), ORECK SALES, LLC, a Delaware limited liability company_(“Oreck Ssile
and together with Oreck, Oreck Direct, Oreck Merahsing, Oreck Homecare, Vecteur, Oreck
Holdings, Oreck Franchise and Oreck Manufacturgeh a “Borrowérand collectively, the
“Borrowers’), andASP ORECK INC., a Delaware corporation_(“Parént

WHEREAS, on May 6, 2013 (the “Filing D&djeBorrowers and Guarantors filed
voluntary petitions for relief under chapter 11tlo¢ Bankruptcy Code (as hereinafter defined) in
the United States Bankruptcy Court for the Middlestiict of Tennessee (the “Bankruptcy
Court);

WHEREAS, Borrowers are continuing to operate thmisinesses and manage
their properties as debtors-in-possession unddrddecl107 and 1108 of the Bankruptcy Code;

WHEREAS, Borrowers have requested that Lendersigeo® secured revolving
credit facility to Borrowers in order to fund thentinued operation of Borrowers’ businesses as
debtor and debtor-in-possession under the Bankyupcle; and

WHEREAS, the Lenders are willing to make availalbte Borrowers such
postpetition loans, other extensions of credit ainancial accommodations upon the terms and
subject to the conditions set forth herein.

The parties agree as follows:
1. DEFINITIONS AND CONSTRUCTION.

1.1. Definitions. Capitalized terms used in this Agreement shallehthe meanings
specified therefor on Schedule 1.1

1.2. Accounting Terms. All accounting terms not specifically defineddia shall be
construed in accordance with GAAP; providéadat if Administrative Borrower notifies Agent
that Borrowers request an amendment to any provibgreof to eliminate the effect of any
Accounting Change occurring after the Closing Datein the application thereof on the
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operation of such provision (or if Agent notifiedministrative Borrower that the Required
Lenders request an amendment to any provision hésesuch purpose), regardless of whether
any such notice is given before or after such Aatiag Change or in the application thereof,
then Agent and Borrowers agree that they will niagetin good faith amendments to the
provisions of this Agreement that are directly efiéel by such Accounting Change with the
intent of having the respective positions of thenders and Borrowers after such Accounting
Change conform as nearly as possible to their otispepositions prior to such Accounting
Change and, until any such amendments have beeedagpon and agreed to by the Required
Lenders, the provisions in this Agreement shalt@keulated as if no such Accounting Change
had occurred. When used herein, the term “findrst@tements” shall include the notes and
schedules thereto. Whenever the term “Parent’sexiun respect of a financial covenant or a
related definition, it shall be understood to m&arent and its Subsidiaries on a consolidated
basis, unless the context clearly requires othexrwislotwithstanding anything to the contrary
contained herein, (a) all financial statementsveeéd hereunder shall be prepared, and all
financial covenants contained herein shall be ¢aied, without giving effect to any election
under the Statement of Financial Accounting Stashel&Mo. 159 (or any similar accounting
principle) permitting a Person to value its finaddiabilities or Indebtedness at the fair value
thereof, and (b) the term “unqualified opinion” ased herein to refer to opinions or reports
provided by accountants shall mean an opinion pontethat is (i) unqualified, and (ii) does not
include any explanation, supplemental comment tleerocomment concerning the ability of the
applicable Person to continue as a going concecomeerning the scope of the audit.

1.3. Code Any terms used in this Agreement that are defimethe Code shall be
construed and defined as set forth in the Codessrdéherwise defined herein; providédat to
the extent that the Code is used to define any terain and such term is defined differently in
different Articles of the Code, the definition afch term contained in Article 9 of the Code shall
govern.

1.4. Construction. Unless the context of this Agreement or any iothean
Document clearly requires otherwise, referencetheoplural include the singular, references to
the singular include the plural, the terms “inclsidand *“including” are not limiting, and the
term “or” has, except where otherwise indicated, ititlusive meaning represented by the phrase
“and/or.” The words “hereof,” “herein,” “hereby,*hereunder,” and similar terms in this
Agreement or any other Loan Document refer to igseement or such other Loan Document,
as the case may be, as a whole and not to anyydartiprovision of this Agreement or such
other Loan Document, as the case may be. Sedudsection, clause, schedule, and exhibit
references herein are to this Agreement unlessrwite specified. Any reference in this
Agreement or in any other Loan Document to any egent, instrument, or document shall
include all alterations, amendments, changes, sxies, modifications, renewals, replacements,
substitutions, joinders, and supplements, theretd thereof, as applicable (subject to any
restrictions on such alterations, amendments, @sngxtensions, modifications, renewals,
replacements, substitutions, joinders, and suppl&s et forth herein). The words “asset” and
“property” shall be construed to have the same meaand effect and to refer to any and all
tangible and intangible assets and properties. PAgigrence herein or in any other Loan
Document to the satisfaction, repayment, or paynrefull of the Obligations shall mean (a) the
payment or repayment in full in immediately avaiéabunds of (i) the principal amount of, and
interest accrued and unpaid with respect to, aitanding Loans, together with the payment of

2
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any premium applicable to the repayment of the ko&r) all Lender Group Expenses that have
accrued and are unpaid regardless of whether detmamdeen made therefor, (iii) all fees or
charges that have accrued hereunder or under apy bban Document and are unpaid, (b) the
receipt by Agent of cash collateral in order tousecany contingent Obligations for which a
claim or demand for payment has been made on or farisuch time or in respect of matters or
circumstances known to Agent or a Lender at suunk that are reasonably expected to result in
any loss, cost, damage, or expense (includingreyst fees and legal expenses), such cash
collateral to be in such amount as Agent reasondbtgrmines is appropriate to secure such
contingent Obligations, and (c) the terminatiorabbfof the Commitments of the Lenders. Any
reference herein to any Person shall be constroethdude such Person’s successors and
assigns. Any requirement of a writing containecehreor in any other Loan Document shall be
satisfied by the transmission of a Record.

1.5. Time References Unless the context of this Agreement or any othean
Document clearly requires otherwise, all referertoetime of day refer to Central standard time
or Central daylight saving time, as in effect ini€go, lllinois on such day. For purposes of the
computation of a period of time from a specifiededt a later specified date, the word “from”
means “from and including” and the words “to” angntil” each means “to and including”;
provided that, with respect to a computation okfeeinterest payable to Agent or any Lender,
such period shall in any event consist of at leastfull day.

1.6. Schedules and Exhibits All of the schedules and exhibits attached tis th
Agreement shall be deemed incorporated hereinfeyemce.

2. LOANS AND TERMS OF PAYMENT.

2.1. Revolving Loans

@) Subject to the terms and conditions of this Agreethand during
the term of this Agreement, each Lender agreesefaby, not jointly or jointly and
severally) to make revolving loans (“Revolving Lggnto Borrowers in an amount at any
one time outstanding not to exceed the lesser of:

0] such Lender’'s Commitment, and

(i) such Lender's Pro Rata Share of an amount equgA)othe
Maximum Revolver Amount_les¢B) the amount of any Reinstated Existing FirserLi
Obligations_les¢C) the Existing First Lien Obligations then oatsfing les¢D) any Reserves.

Notwithstanding the foregoing, (x) the aggregatenualative Revolving Loans
made hereunder from the Closing Date through amogbeshall not exceed 110% of the
aggregate, cumulative uses of cash set forth irBtidget for the corresponding period, and (y)
the Revolving Loans shall be used by Borrowerslgaig set forth in Section 7.13

(b) Amounts borrowed pursuant to this Section@dy be repaid and,
subject to the terms and conditions of this Agresimeeborrowed at any time during the
term of this Agreement.

3
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(© Anything to the contrary in this Section Znbtwithstanding, Agent shall
have the right (but not the obligation), in the rexge of its Permitted Discretion, to establish and
increase or decrease or eliminate Reserves to sgldhe results of any audit or appraisal
performed by or on behalf of Agent from time to ¢imafter the Closing Date, Reserves with
respect to the Carveout, Reserves with respedhr potential costs and expenses pertaining to
the Bankruptcy Cases, Reserves with respect tor&tatutory Liabilities and other Reserves
against the Maximum Revolver Amount. The amourdrof such Reserve established by Agent
shall have a reasonable relationship to the eeentlition, other circumstance, or fact that is the
basis for such reserve and shall not be duplicativeny other reserve established and currently
maintained.

2.2. [Reserved]

2.3. Borrowing Procedures and Settlements

€)) Procedure for Borrowing Revolving Loans Each Borrowing
shall be made by a written request by an AuthorReson delivered to Agent and received
by Agent no later than 10:30 a.m. on the Businesg tfDat is 1 Business Day prior to the
requested Funding Date, specifying (A)the amouhtsuch Borrowing, and (B) the
requested Funding Date; providedat Agent may, in its sole discretion, elechtwept as
timely requests that are received later than 1@&30. on the applicable Business Day;
provided further that no more than two Borrowings may bedenan any calendar week
without Agent’s consent (in its sole discretiomdt Agent’s election, in lieu of delivering
the above-described written request, any AuthorRedson may give Agent notice by e-
mail of such request by the required time. In stictumstances, Borrowers agree that any
such e-mailed notice will be confirmed in writingtlnn 24 hours of the giving of such e-
mailed notice, but the failure to provide such tent confirmation shall not affect the
validity of the request.

(b) Making of Revolving Loans. On the Closing Date, each Lender
shall make the amount of such Lender's Commitmeailable to Agent in immediately
available funds, to Agent’'s Account. After Agentsceipt of a request for Borrowing
pursuant to_Section 2.3(afgent shall make the amount of such requestedoBamg
available to Borrowers on the applicable FundingteDay transferring immediately
available funds equal to such amount received bgnfgo the Designated Account;
provided, that, Agent shall not have an obligatmmake any Revolving Loan, if (1) one or
more of the applicable conditions precedent sehfior Section 4will not be satisfied on the
requested Funding Date for the applicable Borrowimgess such condition has been
waived, or (2) the requested Borrowing would excéwsel Availability on such Funding
Date.

(© [Reserved].

(d) Notation. Agent, as a non-fiduciary agent for Borrowetsallk
maintain a register showing the principal amounthef Revolving Loans owing to each
Lender, and the interests therein of each Lendem time to time and such register shall,
absent manifest error, conclusively be presumdsktoorrect and accurate.

4
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(e) Independent Obligations All Loans shall be made by the
Lenders contemporaneously and in accordance wetin ifo Rata Shares. It is understood
that (i) no Lender shall be responsible for anyufai by any other Lender to perform its
obligation to make any Loan (or other extensioncoédit) hereunder, nor shall any
Commitment of any Lender be increased or decreasedresult of any failure by any other
Lender to perform its obligations hereunder, aijch@ failure by any Lender to perform its
obligations hereunder shall excuse any other Lefidar its obligations hereunder.

2.4. Payments; Reductions of Commitments; Prepayments

(@) Payments by Borrowers. Except as otherwise expressly provided
herein, all payments by Borrowers shall be mad&gent's Account for the account of the
Lender Group and shall be made in immediately alél funds, no later than 1:30 p.m. on
the date specified herein. Any payment receivediggnt later than 1:30 p.m. shall be
deemed to have been received (unless Agent, solésdiscretion, elects to credit it on the
date received) on the following Business Day ang applicable interest or fee shall
continue to accrue until such following BusinesyDa

(b) Apportionment and Application.

0] So long as no Application Event has occurred andoigtinuing
and, all principal and interest payments receivgddgent shall be apportioned ratably among
the Lenders (according to the unpaid principal medaof the Obligations to which such
payments relate held by each Lender) and all paisrafifees and expenses received by Agent
(other than fees or expenses that are for Agesparate account) shall be apportioned ratably
among the Lenders having a Pro Rata Share of geedlyCommitment or Obligation to which a
particular fee or expense relates. All paymentbdomade hereunder by Borrowers shall be
remitted to Agent and all such payments, and alt@eds of Collateral received by Agent, shall
be applied, firstto reduce the balance of the Existing First L@pligations in the manner set
forth in the Existing First Lien Loan Documents¢c@ed to reduce the balance of the Revolving
Loans outstanding, and thjreb Borrowers (to be wired to the Designated Actpor such other
Person entitled thereto under applicable law.

(i) At any time that an Application Event has occurradd is
continuing, all payments remitted to Agent andpaticeeds of Collateral received by Agent shall
be applied as follows:

(A) first, to reduce the balance of the Existing First Lien
Obligations in the manner set forth in the Existifigst Lien Loan Documents,

(B) secondto pay any Lender Group Expenses (including cost
or expense reimbursements) or indemnities thentaegent under the Loan Documents, until
paid in full,

(C)  third, to pay any fees or premiums then due to Ageneund
the Loan Documents until paid in full,

5
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(D) fourth, ratably, to pay any Lender Group Expenses
(including cost or expense reimbursements) or imdées then due to any of the Lenders under
the Loan Documents, until paid in full,

(E) fifth, ratably, to pay any fees or premiums then duantp
of the Lenders under the Loan Documents until pafdll,

(F)  sixth, ratably, to pay interest accrued in respect & th
Revolving Loans until paid in full,

(G) seventh ratably, to pay the principal of all Revolving
Loans until paid in full,

(H) eighth ratably, to pay any other Obligations; and

() ninth, to Borrowers (to be wired to the Designated
Account) or such other Person entitled thereto uagplicable law.

(i) Agent promptly shall distribute to each Lender, quant to the
applicable wire instructions received from each demin writing, such funds as it may be
entitled to receive; providechowever so long as no Application Event has occurred &nd
continuing, any funds that a Lender may be entittececeive shall be held by the Agent for the
account of such Lender.

(iv)  In each instance, so long as no Application Evestdccurred and
is continuing,_Section 2.4(b)(ghall not apply to any payment made by Borroweradent and
specified by Borrowers to be for the payment ofcdjeObligations then due and payable (or
prepayable) under any provision of this Agreemerary other Loan Document.

(v) For purposes of Section 2.4(b)(ii)paid in full” of a type of
Obligation means payment in cash or immediatelyila@via funds of all amounts owing on
account of such type of Obligation, including irtgtr accrued after the commencement of any
Insolvency Proceeding, default interest, interest interest, and expense reimbursements,
irrespective of whether any of the foregoing wolédor is allowed or disallowed in whole or in
part in any Insolvency Proceeding.

(vi) In the event of a direct conflict between the ptjoprovisions of
this Section 2.4and any other provision contained in this Agreeimen any other Loan
Document, it is the intention of the parties hertftat such provisions be read together and
construed, to the fullest extent possible, to beoimcert with each other.

(c) Payments The Commitments shall terminate and the Revglvin
Loans shall be payable in full on the Maturity Date

(d) Optional Prepayments With not less than 5 Business Days

written notice to Agent, Borrowers may prepay thiegpal of any Revolving Loan at any
time in whole or in part.

6
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(e) Mandatory Prepayments.
0] [Reserved]

(i) Dispositions Upon receipt by any Loan Party of the Net Cash
Proceeds of any voluntary or involuntary sale @pdsition by such Loan Party of Collateral
(including casualty losses or condemnations buluelkeg sales or dispositions which qualify as
Permitted Dispositions under clauses (b), (c), @b, () of the definition of Permitted
Dispositions), Borrowers shall prepay the outstagdorincipal amount of the Obligations in
accordance with_Section 2.4(fh an amount equal to 100% of such Net Cash Pdscee
(including condemnation awards and payments in tleereof) received by such Person in
connection with such sales or dispositions. Nahiontained in this _Section 2.4(e)(sphall
permit Parent or any of its Subsidiaries to selbtirerwise dispose of any assets other than in
accordance with Section 7.4

(i)  Extraordinary Receipts. Upon receipt by any Loan Party of any
Extraordinary Receipts constituting Collateral, Bavers shall prepay the outstanding principal
amount of the Obligations in accordance with Secfigl(f)in an amount equal to 100% of such
Extraordinary Receipts, net of any reasonable esgeimcurred in collecting such Extraordinary
Receipts.

(iv)  Indebtedness Within 1 Business Day of the date of incurrehge
Parent or any of its Subsidiaries of any Indebtedn@@ther than Permitted Indebtedness),
Borrowers shall prepay the outstanding principabam of the Obligations in accordance with
Section 2.4(fn an amount equal to 100% of the Net Cash Praceszkived by such Person in
connection with such incurrence. The provisionshig Section 2.4(e)(iv3hall not be deemed
to be implied consent to any such incurrence otiservprohibited by the terms of this
Agreement.

(v) Equity. Within 1 Business Day of the date of the isseahg
Parent or any of its Subsidiaries of any Equityelasts (other than the issuance of Equity
Interest by a Subsidiary of Parent to a Loan PaBgrrowers shall prepay the outstanding
principal amount of the Obligations in accordanaéhviection 2.4(f)in an amount equal to
100% of the Net Cash Proceeds received by sucloiPerssonnection with such issuance. The
provisions of this_Section 2.4(e)(whall not be deemed to be implied consent to aroh s
issuance otherwise prohibited by the terms of Aggeement.

(vi)  Business Interruption Insurance Upon the receipt by Parent or
any of its Subsidiaries of any proceeds of businassruption insurance, Borrowers shall
prepay the outstanding principal amount of the @ations in accordance with Section 2.4(f)
an amount equal to 100% of the proceeds receivesubly Person in connection with such of
business interruption insurance.

(vii)  Excess Liquidity. If Parent and its Subsidiaries hold cash and
Cash Equivalents exceeding $5,000,000 in the agtged any time, Borrowers shall prepay the
outstanding principal amount of the Obligationsagtordance with Section 2.4(f) in an amount
equal to such excess.
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(viii) Disgorgement In the event that the Lenders are required paye
or disgorge to Borrowers or any representativeshef Borrowers' estate (as agents, with
derivative standing or otherwise) all or any partiof the Existing First Lien Obligations
authorized and directed to be repaid pursuanted-thancing Order, or any payment on account
of the Existing First Lien Obligations made to ahgnder is rescinded for any reason
whatsoever, including, but not limited to, as autesf any Avoidance Action, or any other
action, suit, proceeding or claim brought under atiner provision of any applicable Bankruptcy
Code or any applicable state or provincial lawany other similar provisions under any other
state, federal or provincial statutory or common (all such amounts being hereafter referred to
as the "Avoided Payments"), then, in such eventrd@eers shall prepay the outstanding
principal amount of the Revolving Loans in an antegual to 100% of such Avoided Payments
immediately upon receipt of the Avoided PaymentsBloyrowers or any representative of the
Borrowers’ estate.

() Application of Payments Each prepayment pursuant to
Section 2.4(e}hall be applied in the manner set forth in Sacial(b)(i)

2.5. Promise to Pay Borrowers agree to pay the Lender Group Expepnsethe
earlier of (a) the first day of the calendar mofaHowing the date on which the applicable
Lender Group Expenses were first incurred or (b)date on which demand therefor is made by
Agent (it being acknowledged and agreed that amygthg of such costs, expenses or Lender
Group Expenses to the Loan Account pursuant toptiogisions of_Section 2.6(c3hall be
deemed to constitute a demand for payment themmothie purposes of this subclause (b)).
Borrowers promise to pay all of the Obligationsc{uding principal, interest, premiums, if any,
fees, costs, and expenses (including Lender Groyperises)) in full on the Maturity Date or, if
earlier, on the date on which the Obligations beeaue and payable pursuant to the terms of
this Agreement. Borrowers agree that their obidgest contained in the first sentence of this
Section 2.5hall survive payment or satisfaction in full df@her Obligations.

2.6. Interest Rates and Letter of Credit Fee: Rates, Raments, and Calculations

@) Interest Rates Except as provided in_Section 2.6(kll
Revolving Loans and all other Obligations that hé&een charged to the Loan Account
pursuant to the terms hereof shall bear interestpgr annum rate equal to five and one-half
percent (5.5%).

(b) Default Rate. Upon the occurrence and during the continuation
an Event of Default and at the election of Agentllee Required Lenders, all Revolving
Loans and all other Obligations that have beengdthto the Loan Account pursuant to the
terms hereof shall bear interest at a per annuene@tal to two percentage points above the
per annum rate otherwise applicable thereunder.

(© Payment Except to the extent provided to the contrar$éction
2.10Q (i) all interest and fees payable hereunder ateumny of the other Loan Documents
shall be due and payable, in arrears, on the Biusiness Day of each month, and (ii) all
costs and expenses payable hereunder or underfahg other Loan Documents, and all
Lender Group Expenses shall be due and payableeoeatrlier of (x) the first Business Day
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of the month following the date on which the apgiile costs, expenses, or Lender Group
Expenses were first incurred or (y) the date onctvliemand therefor is made by Agent (it
being acknowledged and agreed that any chargisgaf costs, expenses or Lender Group
Expenses to the Loan Account pursuant to the pangsof the following sentence shall be
deemed to constitute a demand for payment theoeahé& purposes of this subclause (y)).
Borrowers hereby authorize Agent, from time to tiwighout prior notice to Borrowers and
at Agent’s option in its sole discretion, to chatgehe Loan Account (A) on the first day of
each month, all interest accrued during the priontin on the Revolving Loans hereunder,
(B) as and when incurred or accrued, all audityappl, valuation, or other charges or fees
payable hereunder, including pursuant to Secti@0(a)and (c) (C) as and when due and
payable, all other fees payable hereunder or uawgiof the other Loan Documents, (D) as
and when incurred or accrued, all other Lender @réypenses, and (E) as and when due
and payable all other payment obligations payahbteuany Loan Document. All amounts
(including interest, fees, costs, expenses, Le@deup Expenses, or other amounts payable
hereunder or under any other Loan Document) chaigéte Loan Account shall thereupon
constitute Loans hereunder, shall constitute Obtiga hereunder, and shall initially accrue
interest at the rate then applicable to Loans.

(d) Computation. All interest and fees chargeable under the Loan
Documents shall be computed on the basis of a 3§0ydar, in each case, for the actual
number of days elapsed in the period during whiehinterest or fees accrue..

(e) Intent to Limit Charges to Maximum Lawful Rate. In no event
shall the interest rate or rates payable underAgreement, plus any other amounts paid in
connection herewith, exceed the highest rate pesibohés under any law that a court of
competent jurisdiction shall, in a final determinai deem applicable. Borrowers and the
Lender Group, in executing and delivering this Aggnent, intend legally to agree upon the
rate or rates of interest and manner of paymenedtaithin it; provided, that, anything
contained herein to the contrary notwithstandihguch rate or rates of interest or manner
of payment exceeds the maximum allowable underigdpe law, then, ipso facto, as of the
date of this Agreement, Borrowers are and shalliddde only for the payment of such
maximum amount as is allowed by law, and paymecstived from Borrowers in excess of
such legal maximum, whenever received, shall béiepfo reduce the principal balance of
the Obligations to the extent of such excess.

2.7. Crediting Payments The receipt of any payment item by Agent shall be
required to be considered a payment on accounssiisiech payment item is a wire transfer of
immediately available federal funds made to AgeAttsount or unless and until such payment
item is honored when presented for payment. Shanjdpayment item not be honored when
presented for payment, then Borrowers shall be ddenot to have made such payment and
interest shall be calculated accordingly. Anything the contrary contained herein
notwithstanding, any payment item shall be deereedived by Agent only if it is received into
Agent’s Account on a Business Day on or before p.3@. If any payment item is received into
Agent’s Account on a non-Business Day or after J1306. on a Business Day (unless Agent, in
its sole discretion, elects to credit it on theedetceived), it shall be deemed to have been
received by Agent as of the opening of businesthemmmediately following Business Day.
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2.8. Designated Account Agent is authorized to make the Revolving Loanger
this Agreement based upon telephonic or otherungtms received from anyone purporting to
be an Authorized Person or, without instructiohgurrsuant to Section 2.6(c)Borrowers agree
to establish and maintain the Designated Accouti Wie Designated Account Bank for the
purpose of receiving the proceeds of the Revoltiogns requested by Borrowers and made by
Agent or the Lenders hereunder. Unless otherwgeea by Agent and Borrowers, any
Revolving Loan requested by Borrowers and made ¢gnf or the Lenders hereunder shall be
made to the Designated Account.

2.9. Maintenance of Loan Account; Statements of Obligatins Agent shall
maintain an account on its books in the name ofr@®weers (the “Loan Accoufit on which
Borrowers will be charged with all Revolving Loamsde by Agent or the Lenders to Borrowers
or for Borrowers’ account and with all other paym@bligations hereunder or under the other
Loan Documents, including, accrued interest, faas expenses, and Lender Group Expenses.
In accordance with Section 2fhe Loan Account will be credited with all payneneceived by
Agent from Borrowers or for Borrowers’ account. &&g shall make available to Borrowers
monthly statements regarding the Loan Account,uighicg the principal amount the Revolving
Loans, interest accrued hereunder, fees accruettawsged hereunder or under the other Loan
Documents, and a summary itemization of all chaayed expenses constituting Lender Group
Expenses accrued hereunder or under the other Do&maments, and each such statement,
absent manifest error, shall be conclusively pre=siiho be correct and accurate and constitute
an account stated between Borrowers and the L&adrip unless, within 30 days after Agent
first makes such a statement available to Borrowgesrowers shall deliver to Agent written
objection thereto describing the error or erronstamed in such statement.

2.10. Fees Borrowers shall pay to Agent, for the account okeAg as and when due
and payable under the terms of the Fee Letteiqageat fee set forth in the Fee Letter.

2.11. Joint and Several Liability of Borrowers.

(@) Each Borrower is accepting joint and several ligbhereunder
and under the other Loan Documents in consideratidine financial accommodations to be
provided by the Lender Group under this Agreemfartthe mutual benefit, directly and
indirectly, of each Borrower and in consideratidrihee undertakings of the other Borrowers
to accept joint and several liability for the Olaligpns.

(b) Each Borrower, jointly and severally, hereby irreably and
unconditionally accepts, not merely as a suretydlsih as a co-debtor, joint and several
liability with the other Borrowers, with respectttee payment and performance of all of the
Obligations (including any Obligations arising unddis Section 2.1 it being the
intention of the parties hereto that all the Obimas shall be the joint and several
obligations of each Borrower without preferenceslistinction among them.

(c) If and to the extent that any Borrower shall fal make any
payment with respect to any of the Obligations r@d when due or to perform any of the
Obligations in accordance with the terms therebgnt in each such event the other
Borrowers will make such payment with respect tqperform, such Obligation.
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(d) The Obligations of each Borrower under the prowvisiof this
Section 2.11constitute the absolute and unconditional, fulorese Obligations of each
Borrower enforceable against each Borrower to thieeiktent of its properties and assets,
irrespective of the validity, regularity or enfoad®lity of this Agreement or any other
circumstances whatsoever.

(e) Except as otherwise expressly provided in thise&grent, each
Borrower hereby waives notice of acceptance gbits# and several liability, notice of any
Revolving Loans, notice of the occurrence of anyabk, Event of Default, or of any
demand for any payment under this Agreement, naticeny action at any time taken or
omitted by Agent or Lenders under or in respearof of the Obligations, any requirement
of diligence or to mitigate damages and, generatlythe extent permitted by applicable
law, all demands, notices and other formalitiesewéry kind in connection with this
Agreement (except as otherwise provided in thisedgrent). Each Borrower hereby
assents to, and waives notice of, any extensigostponement of the time for the payment
of any of the Obligations, the acceptance of anymmmt of any of the Obligations, the
acceptance of any partial payment thereon, any ewaiconsent or other action or
acquiescence by Agent or Lenders at any time oedim respect of any default by any
Borrower in the performance or satisfaction of &yn, covenant, condition or provision of
this Agreement, any and all other indulgences vdeatsr by Agent or Lenders in respect of
any of the Obligations, and the taking, additiauhstitution or release, in whole or in part,
at any time or times, of any security for any da thbligations or the addition, substitution
or release, in whole or in part, of any BorrowaNithout limiting the generality of the
foregoing, each Borrower assents to any other marodelay in acting or failure to act on
the part of any Agent or Lender with respect toftikire by any Borrower to comply with
any of its respective Obligations, including anylui@ strictly or diligently to assert any
right or to pursue any remedy or to comply fullytiwiapplicable laws or regulations
thereunder, which might, but for the provisionsthlis Section 2.1lafford grounds for
terminating, discharging or relieving any Borrowear,whole or in part, from any of its
Obligations under this Section 2,1l being the intention of each Borrower that,|sog as
any of the Obligations hereunder remain unsatisfttd Obligations of each Borrower
under this Section 2.14hall not be discharged except by performancetiagwl only to the
extent of such performance. The Obligations ohd2arrower under this Section 2.&hall
not be diminished or rendered unenforceable by angding up, reorganization,
arrangement, liquidation, reconstruction or simgesceeding with respect to any Borrower
or any Agent or Lender.

() Each Borrower represents and warrants to AgentLanders that
such Borrower is currently informed of the finan@andition of Borrowers and of all other
circumstances which a diligent inquiry would reveeald which bear upon the risk of
nonpayment of the Obligations. Each Borrower fertrepresents and warrants to Agent
and Lenders that such Borrower has read and uadeisthe terms and conditions of the
Loan Documents. Each Borrower hereby covenantssieh Borrower will continue to
keep informed of Borrowers’ financial conditiongtfinancial condition of other guarantors,
if any, and of all other circumstances which beaoru the risk of nonpayment or
nonperformance of the Obligations.
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(9) Each Borrower waives all rights and defenses ayigint of an
election of remedies by Agent or any Lender, eWugh that election of remedies, such as
a nonjudicial foreclosure with respect to secufitya guaranteed obligation, has destroyed
Agent’s or such Lender’s rights of subrogation aeithbursement against such Borrower
by the operation of Section 580(d) of the Califar@ode of Civil Procedure or any other
similar laws or otherwise.

(h) The provisions of this_Section 2.Jdre made for the benefit of
Agent, Lenders and their respective successorsaasigns, and may be enforced by it or
them from time to time against any or all Borrowassoften as occasion therefor may arise
and without requirement on the part of Agent, Lendaccessor or assign first to marshal
any of its or their claims or to exercise any sfat their rights against any Borrower or to
exhaust any remedies available to it or them agaimg Borrower or to resort to any other
source or means of obtaining payment of any ofQb&gations hereunder or to elect any
other remedy. The provisions of this Section 2shall remain in effect until all of the
Obligations shall have been paid in full or othessviully satisfied. If at any time, any
payment, or any part thereof, made in respect pfodithe Obligations, is rescinded or must
otherwise be restored or returned by Agent or amyder upon the insolvency, bankruptcy
or reorganization of any Borrower, or otherwiseg frovisions of this Section 2.Mill
forthwith be reinstated in effect, as though suaynpent had not been made.

0] Each Borrower hereby agrees that it will not ecdoany of its
rights of contribution or subrogation against arthieo Loan Party with respect to any
liability incurred by it hereunder or under anytbé other Loan Documents, any payments
made by it to Agent or Lenders with respect to ahyhe Obligations or any collateral
security therefor until such time as all of the iGalions have been paid in full in cash. Any
claim which any Borrower may have against any othean Party with respect to any
payments to any Agent or Lender hereunder or uadgiother Loan Documents are hereby
expressly made subordinate and junior in right @ympent, without limitation as to any
increases in the Obligations arising hereundehereinder, to the prior payment in full in
cash of the Obligations and, in the event of amgolwvency, bankruptcy, receivership,
liquidation, reorganization or other similar prodeg under the laws of any jurisdiction
relating to any Loan Party, its debts or its assekether voluntary or involuntary, all such
Obligations shall be paid in full in cash beforey @ayment or distribution of any character,
whether in cash, securities or other property,ldfemade to any other Loan Party therefor.

3. SECURITY INTEREST .

3.1. Grant of Security Interest. Each Loan Party hereby unconditionally grants,
assigns, and pledges to Agent for the benefits#ifitand the Lenders, to secure payment and
performance of the Obligations, a continuing seguinterest (hereinafter referred to as the
“Security Interes) in all of such Loan Party’s right, title, andt@mest in and to the Collateral, as
security for the payment and performance of alligttions. Following request by Agent, each
Loan Party shall grant Agent a Lien and securitgrest in all Commercial Tort Claims (other
than the Specified Claim as long as the SpecifiEdnCconstitutes an Excluded Asset) that it
may have against any Person. The Security Interesited hereby secures the payment and
performance of the Obligations, whether now exgtn arising hereafter. Without limiting the
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generality of the foregoing, this Agreement secdhespayment of all amounts which constitute
part of the Obligations and would be owed by angri®arty to Agent or each Lender, but for
the fact that they are unenforceable or not alldevdlm whole or in part) as a claim in an
Insolvency Proceeding involving any Borrower due tte existence of such Insolvency
Proceeding. Notwithstanding anything contained his tAgreement to the contrary, the term
“Collateral” shall not include the following (theexcluded Asset$: (i) voting Equity Interests

of any CFC, solely to the extent that such Equittedests represent more than 65% of the
outstanding voting Equity Interests of such CF@;ainy rights or interest in any contract, lease,
permit, license, or license agreement covering oggbersonal property of any Loan Party if
under the terms of such contract, lease, perroégnge, or license agreement, or applicable law
with respect thereto, the grant of a security ggeor lien therein is prohibited as a matter of la
or under the terms of such contract, lease, peringnse, or license agreement and such
prohibition or restriction has not been waived ltg tonsent of the other party to such contract,
lease, permit, license, or license agreement hasbeen obtained (provided, that, (A) the
foregoing exclusions of this clause (ii) shall mway be construed (1) to apply to the extent that
any described prohibition or restriction is uneoéable under Section 9-406, 9-407, 9-408, or 9-
409 of the Code or other applicable law, or (2apply to the extent that any consent or waiver
has been obtained that would permit Agent's seguriterest or lien notwithstanding the
prohibition or restriction on the pledge of suchntract, lease, permit, license, or license
agreement and (B) the foregoing exclusions of @ag and (ii) shall in no way be construed to
limit, impair, or otherwise affect any of Agent'sminuing security interests in and liens upon
any rights or interests of any Loan Party in ofXp monies due or to become due under or in
connection with any described contract, lease, peidoense, license agreement, or Equity
Interests (including any Accounts or Equity Intés@sor (2) any proceeds from the sale, license,
lease, or other dispositions of any such contiaetse, permit, license, license agreement, or
Equity Interests); (iii) any United States inteotttse trademark applications to the extent that,
and solely during the period in which, the grantaasecurity interest therein would impair the
validity or enforceability of such intent-to-useadiemark applications under applicable federal
law, provided that upon submission and acceptagddd PTO of an amendment to allege use
pursuant to 15 U.S.C. Section 1060(a) (or any |smeprovision), such intent-to-use trademark
application shall be considered Collateral; (ivy &quipment subject to a Lien permitted under
clauses (dpr (f) of the definition of Permitted Liens if the grantAgent of a security interest or
lien therein is prohibited under the terms of thapital Lease, security agreement, or other
contract providing for such Permitted Lien (proddénowever that such Equipment shall
become Collateral upon the subsequent releasermmegion of such Permitted Lien or if such
restriction has been waived or the consent of thergarty has been obtained); (v) the Specified
Claim to the extent the Specified Claim is subject Lien permitted under clause (p) of the
definition of “Permitted Liens” if the grant to Age of a security interest or lien therein is
prohibited under the terms of the contract progdior such Permitted Lien (providedowevey
that the Specified Claim shall become Collateradrughe subsequent release or termination of
such Permitted Lien or if such restriction has bemived or the consent of the other party has
been obtained); and (vi) all Real Property leasga@ry Borrower other than the Real Property
Collateral located in Cookeville, Tennessee.

3.2. Borrowers Remain Liable. Anything herein to the contrary notwithstandifey),
each Loan Party shall remain liable under the eatdr and agreements included in the
Collateral, including the Pledged Operating Agreetseand the Pledged Partnership
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Agreements, to perform all of the duties and obiges thereunder to the same extent as if this
Agreement had not been executed; provideowever that nothing in this Section shall be
construed as requiring the renewal or extensicangfcontract or agreement by a Loan Party to
the extent such non-renewal or extension is pegthitty Section 6.18f this Agreement, (b) the
exercise by Agent of any of the rights hereundatistot release any Loan Party from any of its
duties or obligations under such contracts andemgeats included in the Collateral, and (c)
Agent shall not have any obligation or liabilityder such contracts and agreements included in
the Collateral by reason of this Agreement, nollshgent be obligated to perform any of the
obligations or duties of any Loan Party thereuratetio take any action to collect or enforce any
claim for payment assigned hereunder. Unless antifeDefault shall occur and be continuing,
except as otherwise provided in this Agreementnyr @her Loan Document, the Loan Parties
shall have the right to possession and enjoymettieofCollateral for the purpose of conducting
the ordinary course of their respective businessaisject to and upon the terms hereof and of
this Agreement and the other Loan Documents. Withoting the generality of the foregoing,

it is the intention of the parties hereto that rdcand beneficial ownership of the Pledged
Interests, including all voting, consensual, divideand distribution rights, shall remain in the
Loan Parties until (i) the occurrence and contirmgaof an Event of Default and (i) Agent has
notified Loan Parties of Agent’s election to exsecisuch rights with respect to the Pledged
Interests pursuant to Section 10.9

3.3. Assignment of Insurance As additional security for the Obligations, each
Borrower and each other Loan Party hereby assmmsgéent for the benefit of itself and each
Lender all rights of such Borrower and such LoartyPander every policy of insurance covering
the Collateral and all other assets and propertgamh Borrower and each other Loan Party
(including, without limitation business interruptioinsurance and proceeds thereof), but
excluding the Specified Claim to the extent tha 8pecified Claim constitutes an Excluded
Asset) and all business records and other docunmrelasng to it, and all monies (including
proceeds and refunds) that may be payable undep@ity, and each Borrower and each other
Loan Party hereby directs the issuer of each swticypto pay all such monies directly and
solely to Agent, except proceeds of the SpecifitminCto the extent that the Specified Claim
constitutes an Excluded Asset. At any time, whettenot a Default or Event of Default shall
have occurred, Agent may (but need not), in itarftéed Discretion, in Agent’s or any Loan
Party’s name, execute and deliver proofs of claeeegive payment of proceeds and endorse
checks and other instruments representing paymertheo policy of insurance, and adjust,
litigate, compromise or release claims againstisseer of any policy. Any monies received
under any insurance policy assigned to Agent, dtmen liability insurance policies, directors’
and officers’ insurance policies to the extent tiat proceeds thereof are for indemnification or
reimbursement of out-of-pocket fees and expensespfdirector or officer of any Loan Party,
or received as payment of any award or compens&ionondemnation or taking by eminent
domain, shall be paid to Agent and, as determined\dgent in its sole discretion, either be
applied to prepayment of the Obligations or disbdréo Borrowers under payment terms
reasonably satisfactory to Agent for application thee cost of repairs, replacements, or
restorations of the affected Collateral which stual effected with reasonable promptness and
shall be of a value at least equal to the valub@items or property destroyed.

3.4. FEinancing Statements Each Borrower and each other Loan Party autbesriz
Agent to file financing statements describing Ceeltal to perfect Agent's and the Lenders’
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Security Interest in the Collateral, and Agent numscribe the Collateral as “all personal
property” or “all assets” or describe specific iewf Collateral including without limitation any
Commercial Tort Claims. All financing statementkedi before the date of this Agreement to
perfect the Security Interest were authorized bghdBorrower and each other Loan Party and
are hereby ratified.

4. CONDITIONS; TERM OF AGREEMENT.

4.1. Conditions Precedent to the Initial Extension of Cedit. The obligation of
each Lender to make the initial extensions of ¢redbvided for hereunder is subject to the
fulfillment, to the satisfaction of Agent and edatnder, of each of the conditions precedent set
forth on Schedule 4.1the making of such initial extensions of credit & Lender being
conclusively deemed to be its satisfaction or waofehe conditions precedent ).

4.2. Conditions Precedent to all Extensions of Credit The obligation of the Lender
Group (or any member thereof) to make any Revoltiogns hereunder (or to extend any other
credit hereunder) at any time shall be subjedbiédfollowing conditions precedent:

(@) the representations and warranties of each Borrometained in
this Agreement or in the other Loan Documents sballtrue and correct in all material
respects (except that such materiality qualifiexllsmot be applicable to any representations
and warranties that already are qualified or medifby materiality in the text thereof) on
and as of the date of such extension of credih@sgh made on and as of such date (except
to the extent that such representations and wagntlate solely to an earlier date, in
which case such representations and warranties$ lsbéarue and correct in all material
respects (except that such materiality qualifieistot be applicable to any representations
and warranties that already are qualified or meditby materiality in the text thereof) as of
such earlier date);

(b) no Default or Event of Default shall have occurradd be
continuing on the date of such extension of cratht, shall either result from the making
thereof;

(c) the Interim Order or the Final Order, as the caag be, shall be in

full force and effect, and shall not (in whole aor part) have been reversed, modified,
amended, stayed, vacated, appealed or subjectstayapending appeal, in each case,
without the consent of the Agent;

(d) all First Day Orders and anyecond day” orders shall be in form
and substance reasonably satisfactory to the Agent;

(e) the Agent and the Lenders shall have received wioen(and after
giving effect to any applicable grace periods)patiodic updates required with respect to
the Budget, including any variance reports;

) other than proceedings relating to the approvahsf Agreement
and the transactions contemplated hereby and uhddroan Documents, there shall exist
no action, litigation or proceeding, pending befamay arbitrator or governmental
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instrumentality which relates to the Loan Documeotsthe transactions contemplated
thereby that could reasonably be expected to haWaterial Adverse Effect; and

(9) on or after the entry of the Final Order, the odign of each
Lender to make a Revolver Loan shall be subjetihéosatisfaction or waiver in writing by
the Required Lenders of the following conditioneqadent:

0] the Final Order in form and substance satisfactoryhe Agent
shall have been entered within 30 days following fititerim Order Entry
Date, which order shall not have been reversed,ifradd amended,
stayed, vacated, appealed or subject to a staynmeadpeal;

(i) the Loan Parties shall be in compliance with theaFOrder in all
respects;

(i)  the Budget shall have been approved by the Regluerders.

4.3. Maturity . This Agreement shall continue in full force aeffect for a term
ending on the Maturity Date.

4.4. Effect of Maturity . On the Maturity Date, all commitments of the denGroup
to provide additional credit hereunder shall autbcaly be terminated and all of the
Obligations immediately shall become due and payalihout notice or demand and Borrowers
shall be required to repay all of the Obligationdull. No termination of the obligations of the
Lender Group (other than payment in full of the i@dtions and termination of the
Commitments) shall relieve or discharge any LoartyRaf its duties, obligations, or covenants
hereunder or under any other Loan Document and tA&gkiens in the Collateral shall continue
to secure the Obligations and shall remain in éftedil all Obligations have been paid in full
and the Commitments have been terminated. Wheof #lle Obligations have been paid in full
and the Lender Group’s obligations to provide adddl credit under the Loan Documents have
been terminated irrevocably, Agent will, at Borrogiesole expense, execute and deliver any
termination statements, lien releases, discharfyesaurity interests, and other similar discharge
or release documents (and, if applicable, in reaoll form) as are reasonably necessary to
release, as of record, Agent’s Liens and all netmfesecurity interests and liens previously filed
by Agent.

5. REPRESENTATIONS AND WARRANTIES.

In order to induce the Lender Group to enter ihis Agreement, each Borrower
makes the following representations and warrartbethe Lender Group which shall be true,
correct, and complete, in all material respecteépk that such materiality qualifier shall not be
applicable to any representations and warrantias #éifready are qualified or modified by
materiality in the text thereof), as of the Closagte, and shall be true, correct, and complete, in
all material respects (except that such materiajtplifier shall not be applicable to any
representations and warranties that already arkfigdeor modified by materiality in the text
thereof), as of the date of the making of each R&wg Loan (or other extension of credit) made
thereafter, as though made on and as of the dagaobf Revolving Loan (or other extension of
credit) (except to the extent that such represiemmtand warranties relate solely to an earlier
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date, in which case such representations and weasashall be true and correct in all material
respects (except that such materiality qualifiealishiot be applicable to any representations and
warranties that already are qualified or modifigdnbateriality in the text thereof) as of such
earlier date) and such representations and wagsashall survive the execution and delivery of
this Agreement:

5.1. Due Organization and Qualification; Subsidiaries

€)) Each Loan Party and each Subsidiary of each Laaty R) is duly
organized and existing and in good standing unter laws of the jurisdiction of its
organization, (ii) is qualified to do business imygurisdiction where the failure to be so
qualified could reasonably be expected to result Material Adverse Effect, and (iii) has
all requisite entity power and authority to own avpgkrate its properties, to carry on its
business as now conducted and as proposed to hiuated, to enter into the Loan
Documents to which it is a party and to carry dwet transactions contemplated thereby.

(b) Set forth on_Schedule 5.1(lfas such Schedule may be updated
from time to time to reflect changes resulting franansactions permitted under this
Agreement) is a complete and accurate descriptidhecauthorized Equity Interest of each
Loan Party, by class, and, as of the Closing Dat#escription of the number of shares of
each such class that are issued and outstanditiger than as described on Schedule 5,1(b)
there are no subscriptions, options, warrants,atls ¢elating to any shares of any Loan
Party’s Equity Interest, including any right of a@nsion or exchange under any outstanding
security or other instrument. No Loan Party isjscibto any obligation (contingent or
otherwise) to repurchase or otherwise acquire trerany shares of its Equity Interest or
any security convertible into or exchangeable for af its Equity Interest.

(c) Set forth on_Schedule 5.1(¢s such Schedule may be updated
from time to time to reflect changes resulting fraransactions permitted under this
Agreement), is a complete and accurate list of eaghn Party’s direct and indirect
Subsidiaries, showing: (i) the number of sharegath class of common and preferred
Equity Interests authorized for each of such Suéses, and (ii) the number and the
percentage of the outstanding shares of each $asf awned directly or indirectly by each
Loan Party. All of the outstanding Equity Intere$teach such Subsidiary has been validly
issued and is fully paid and non-assessable.

(d) Except as set forth on Schedule 5.1tbgre are no subscriptions,
options, warrants, or calls relating to any Equityerests of any Loan Party or its
Subsidiaries, including any right of conversioneachange under any outstanding security
or other instrument. No Loan Party nor any of3tgbsidiaries is subject to any obligation
(contingent or otherwise) to repurchase or othexvéisquire or retire any shares of such
Loan Party’s Subsidiaries’ Equity Interests or aegurity convertible into or exchangeable
for any such Equity Interests.

5.2.  Due Authorization: No Conflict.
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(@) Subject to the approval of the Bankruptcy Countspant to the
Financing Order, as to each Loan Party, the exacutelivery, and performance by such
Loan Party of the Loan Documents to which it isaaty have been duly authorized by all
necessary action on the part of such Loan Party.

(b) Subject to the approval of the Bankruptcy Courtspant to the

Financing Order, as to each Loan Party, the exatutelivery, and performance by such
Loan Party of the Loan Documents to which it isaaty do not and will not (i) violate any
material provision of federal, state, or local lawregulation applicable to any Loan Party
or its Subsidiaries, the Governing Documents of bogn Party or its Subsidiaries, or any
order, judgment, or decree of any court or otheve&mmental Authority binding on any
Loan Party or its Subsidiaries, (ii) conflict witlesult in a breach of, or constitute (with due
notice or lapse of time or both) a default undey Baterial Contract of any Loan Party or
its Subsidiaries except to the extent that any suafflict, breach or default could not
individually or in the aggregate reasonably be eigukto cause a Material Adverse Effect,
(i) result in or require the creation or impositi of any Lien of any nature whatsoever
upon any assets of any Loan Party, other than Rendhiiiens, or (iv) require any approval
of any Loan Party’s interest holders or any appr@raconsent of any Person under any
Material Contract of any Loan Party, other than ssmis or approvals that have been
obtained and that are still in force and effect ardept, in the case of Material Contracts,
for consents or approvals, the failure to obtainldanot individually or in the aggregate
reasonably be expected to cause a Material Adfeet.

5.3. Governmental and Other Consents Subject to approval of the Bankruptcy
Court pursuant to the Financing Order, no consapproval, authorization, or other order or
other action by, and no notice to or filing witmyaGovernmental Authority or any other Person
is required (a) for the grant of a Lien by such mézarty in and to the Collateral pursuant to this
Agreement or the other Loan Documents or for thecetion, delivery, or performance of this
Agreement by such Loan Party, or (b) for the exerddy Agent of the voting or other rights
provided for in this Agreement with respect to theestment Related Property or the remedies
in respect of the Collateral pursuant to this Agreat, except as may be required in connection
with such disposition of Investment Related Propést laws affecting the offering and sale of
securities generally and other than consents oroapfs that have been obtained and that are
still in force and effect. No Intellectual Propetiicense of any Loan Party that is material to the
conduct of the Loan Parties’ business requirescamgent of any other Person in order for such
Loan Party to grant the security interest grantecetinder in such Loan Party’s right, title or
interest in or to such Intellectual Property Licens

5.4. Binding Obligations; Perfected Liens

(@) Subject to the approval of the Bankruptcy Courd aarsuant to
the Financing Order, each Loan Document has bebnekecuted and delivered by each
Loan Party that is a party thereto and is the lggadlid and binding obligation of such
Loan Party, enforceable against such Loan Pardg@ordance with its respective terms.

(b) Subject to the approval of the Bankruptcy Court andsuant to
the Financing Order, Agent’s Liens are validly ¢eela perfected (other than (i) in respect of
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motor vehicles that are subject to a certificateittd, (i) money, (iii) letter-of-credit rights
(other than supporting obligations), (iv) commelrtoat claims (other than those that, by the
terms hereof that are required to be perfected),(@hany Deposit Accounts and Securities
Accounts not subject to a Control Agreement as figgchby the terms hereof, and subject
only to the filing of financing statements, and tieeordation of the Mortgages, in each
case, in the appropriate filing offices), and fpsbrity Liens.

5.5. Title to Assets; No Encumbrances Each of the Loan Parties and its
Subsidiaries has (a) good, sufficient and legaé tib (in the case of fee interests in Real
Property), (b) valid leasehold interests in (in dase of leasehold interests in real or personal
property), and (c) good and marketable title totkie case of all other personal property), all of
their respective assets reflected in their moseénedinancial statements delivered pursuant to
Section 6.1in each case except for assets disposed of #ieagate of such financial statements
to the extent permitted hereby. All of such asaetsfree and clear of Liens except for Permitted
Liens.

5.6. Jurisdiction of Organization; Location of Chief Executive Office:
Organizational Identification Number; Commercial Tort Claims.

€)) The exact legal name of (within the meaning ofti®ac9-503 of
the Code) and jurisdiction of organization of eadan Party and each of its Subsidiaries is
set forth on_Schedule 5.6(égs such Schedule may be updated from time to tionmeflect
changes resulting from transactions permitted utiderAgreement).

(b) The chief executive office of each Loan Party amadheof its
Subsidiaries is located at the address indicate8atvedule 5.6(bas such Schedule may be
updated from time to time to reflect changes r@sylfrom transactions permitted under this
Agreement).

(© The tax identification number and organizationdéntification
number, if any, of each Loan Party and each oSiibsidiaries are identified on Schedule
5.6(c)(as such Schedule may be updated from time tottnneflect changes resulting from
transactions permitted under this Agreement).

(d) As of the Closing Date, no Loan Party and no Subsicdhf a Loan
Party holds any Commercial Tort Claims that exc#260,000 in amount, except as set
forth on_Schedule 5.6(d)

5.7. Litigation .

(@ Other than the Bankruptcy Cases or as set forthaedule 5.7(a)
there are no actions, suits, or proceedings perwintp the knowledge of any Loan Party,
after due inquiry, threatened in writing againdtaan Party or any of its Subsidiaries that
either individually or in the aggregate could ressuy be expected to result in a Material
Adverse Effect.

(b) Schedule 5.7(bkets forth a complete and accurate description,
with respect to each of the actions, suits, or @edings that, as of the Closing Date, is

19

Case 3:13-bk-04006 Doc 117-1 Filed 05/17/13 Entered 05/17/13 14:09:50 Desc
Exhibit A--DIP Credit Agreement Page 27 of 125



pending or, to the knowledge of any Loan Partyraféasonable inquiry, threatened (other
than by trade creditors or landlords for late paytr@ accounts) against a Loan Party or
any of its Subsidiaries, of (i) the parties to sachions, suits, or proceedings, (ii) the nature
of the dispute that is the subject of such actisngs, or proceedings, (iii) the status, as of
the Closing Date, with respect to such actiondssor proceedings, and (iv) whether any
liability of any Loan Party or any Subsidiary thefén connection with such actions, suits,
or proceedings is covered by insurance.

5.8. Compliance with Laws Except as otherwise permitted by the Bankrugtoge

or pursuant to any order of the Bankruptcy Couftjclw order shall be in form and substance
acceptable to the Agent, no Loan Party nor anytofSubsidiaries (a) is in violation of any

applicable laws, rules, regulations, executive der codes (including Environmental Laws)

that, individually or in the aggregate, could resday be expected to result in a Material
Adverse Effect, or (b) is subject to or in defawith respect to any final judgments, writs,

injunctions, decrees, rules or regulations of aoyrcor any federal, state, municipal or other
governmental department, commission, board, buragency or instrumentality, domestic or

foreign, that, individually or in the aggregate,ultb reasonably be expected to result in a
Material Adverse Effect.

5.9. No Material Adverse Effect All historical financial statements relating ttoe

Loan Parties and their Subsidiaries that have lkeéwered by the Loan Parties to Agent have
been prepared in accordance with GAAP (excepthéncase of unaudited financial statements,
for the lack of footnotes and being subject to y&ad audit adjustments) and present fairly in all
material respects, the Loan Parties’ and their ifidyges’ consolidated financial condition as the
date thereof and results of operations for theopethen ended. Since the date of the most recent
audited financial statement delivered to Agent,eotthan the Bankruptcy Cases, no event,
circumstance, or change has occurred that has wd ceasonably be expected to result in a
Material Adverse Effect with respect to the Loamtiea and their Subsidiaries.

5.10. No Fraudulent Conveyance No transfer of property is being made by anyriLoa
Party and no obligation is being incurred by anwaih.darty in connection with the transactions
contemplated by this Agreement or the other Loanudtents with the intent to hinder, delay, or
defraud either present or future creditors of duzhin Party.

5.11. Employee Benefits

€)) Each Plan is in compliance in all material respewaith the

applicable provisions of ERISA, the IRC and othed&ral or state laws. Each Pension Plan
that is intended to be a qualified plan under ®acd0l(a) of the IRC has received a
favorable determination letter from the InternaVBsue Service to the effect that the form
of such Plan is qualified under Section 401(a)haf lRC and the trust related thereto has
been determined by the Internal Revenue Servideetexempt from federal income tax
under Section 501(a) of the IRC, or an application such a letter is currently being
processed by the Internal Revenue Service. Td#s¢ knowledge of the Loan Parties,
nothing has occurred that would prevent or causéa$s of such tax-qualified status.
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(b) There are no pending or, to the best knowledghet.ban Parties,
threatened claims, actions or lawsuits, or actignaby Governmental Authority, with
respect to any Plan that could reasonably be exgdotresult in a Material Adverse Effect.
There has been no prohibited transaction or vimtabf the fiduciary responsibility rules
with respect to any Plan that has resulted or coeédonably be expected to result in a
Material Adverse Effect.

(© No ERISA Event has occurred, and neither the LBarties nor
any ERISA Affiliate is aware of any fact, event @rcumstance that could reasonably be
expected to constitute or result in an ERISA Eweitih respect to any Pension Plan; (ii) the
Loan Parties and each ERISA Affiliate has met atenal requirements under the Pension
Funding Rules in respect of each Pension Plan,nandaiver of the minimum funding
standards under the Pension Funding Rules hasdmied for or obtained; (iii) as of the
most recent valuation date for any Pension Plan fihding target attainment percentage
(as defined in Section 430(d)(2) of the IRC) is 60ftigher and neither the Loan Parties
nor any ERISA Affiliate knows of any facts or cirogtances that could reasonably be
expected to cause the funding target attainmemepéage for any such plan to drop below
60% as of the most recent valuation date; (iv) hegitthe Loan Parties nor any ERISA
Affiliate has incurred any liability to the PBGChetr than for the payment of premiums, and
there are no premium payments which have becometlthieare unpaid; (v) neither the
Loan Parties nor any ERISA Affiliate has engagea imansaction that could be subject to
Section 4069 or Section 4212(c) of ERISA; and (a@)Pension Plan has been terminated by
the plan administrator thereof nor by the PBGC aadvent or circumstance has occurred
or exists that could, in each case, reasonablyxpected to cause the PBGC to institute
proceedings under Title IV of ERISA to terminatey &ension Plan

5.12. Environmental Condition. Except as set forth on Schedule 5.(& to each

Loan Party’s knowledge, no properties or assetangf Loan Party have ever been used by a
Loan Party or by previous owners or operators endisposal of, or to produce, store, handle,
treat, release, or transport, any Hazardous Mademehere such disposal, production, storage,
handling, treatment, release or transport was olation, in any material respect, of any
applicable Environmental Law, (b) to each Loan yarknowledge, after due inquiry, no Loan
Party’s properties or assets have ever been déstyoa identified in any manner pursuant to
any environmental protection statute as a Hazarddaterials disposal site, (¢) no Loan Party
has received notice that a Lien arising under anyirBnmental Law has attached to any
revenues or to any Real Property owned or opetatesi Loan Party or its Subsidiaries, and (d)
no Loan Party nor any of their respective faciiter operations is subject to any outstanding
written order, consent decree, or settlement ageaemvith any Person relating to any
Environmental Law or Environmental Liability thapdividually or in the aggregate, could
reasonably be expected to result in a Material Askv&ffect.

5.13. Intellectual Property. Each Loan Party and each of its Subsidiariessoam
holds licenses in, all trademarks, trade namesyragigs, patents, and licenses that are material
to the conduct of its business as currently coretiict

5.14. Leases Each Loan Party and each of its Subsidiarie®yemeaceful and
undisturbed possession under all leases materiddeio business and to which it is a party or
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under which it is operating, and, subject to PaeditProtests, all of such material leases are
valid and subsisting and no material default by dipplicable Loan Party or the applicable
Subsidiary exists under any of them.

5.15. Deposit Accounts and Securities Accounts Set forth on_Schedule 5.1as
updated pursuant to Section 6.1Pp a listing of all of the Deposit Accounts andc8rities
Accounts of each Loan Party and each of its Sudnsedi, including, with respect to each bank or
securities intermediary (a) the name and addressi@f Person, and (b) the account numbers of
the Deposit Accounts or Securities Accounts manaaiwith such Person.

5.16. Complete Disclosure All factual information taken as a whole (othiian
forward-looking information and projections andamhation of a general economic nature and
general information about the industry of a LoantyPar any of its Subsidiaries) furnished by or
on behalf of a Loan Party or its Subsidiaries iiting to Agent or any Lender (including all
information contained in the Schedules hereto dheother Loan Documents) for purposes of
or in connection with this Agreement or the otheah Documents, and all other such factual
information taken as a whole (other than forwamklog information and projections and
information of a general economic nature and genefarmation about the industry of a Loan
Party or any of its Subsidiaries) hereafter furagivy or on behalf of a Loan Party or any of its
Subsidiaries in writing to Agent or any Lender via#, true and accurate, in all material respects,
on the date as of which such information is datedestified and not incomplete by omitting to
state any fact necessary to make such informatakerd as a whole) not misleading in any
material respect at such time in light of the amstances under which such information was
provided.

5.17. Material Contracts. Set forth on_Schedule 5.1(As such Schedule may be
updated from time to time in accordance herewsgha ireasonably detailed list of the Material
Contracts of each Loan Party and each of its Siassd; provided however that the Loan
Parties may amend_ Schedule 5.t/ add additional Material Contracts so long ashsu
amendment occurs by written notice to Agent. Ekdéepmatters which, either individually or
in the aggregate, could not reasonably be expdoteesult in a Material Adverse Effect, each
Material Contract (other than those that have expat the end of their normal terms) (a) is in
full force and effect and is binding upon and eoéable against the applicable Loan Party or the
applicable Subsidiary and, to such Loan Party’s\kedge, after due inquiry, each other Person
that is a party thereto in accordance with its &rp) has not been otherwise amended or
modified (other than amendments or modificationspiged by Section 7.7(h)and (c) is not in
default due to the action or inaction of the amllie Loan Party or the applicable Subsidiary
(other than late payment of accounts).

5.18. Patriot Act. To the extent applicable, each Loan Party anch eaf its
Subsidiaries is in compliance, in all material exgp, with the (a) Trading with the Enemy Act,
as amended, and each of the foreign assets caopgyolations of the United States Treasury
Department (31 CFR, Subtitle B, Chapter V, as aradphdnd any other enabling legislation or
executive order relating thereto, and (b) Unitingd aStrengthening America by Providing
Appropriate Tools Required to Intercept and Obstitearorism (USA Patriot Act of 2001) (the
“Patriot Act’). No part of the proceeds of the loans made umater will be used by any Loan
Party or any of it Subsidiaries or any of their iAdtes, directly or indirectly, for any payments
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to any governmental official or employee, politigarty, official of a political party, candidate
for political office, or anyone else acting in difi@al capacity, in order to obtain, retain or elit
business or obtain any improper advantage, in tarlaof the United States Foreign Corrupt
Practices Act of 1977, as amended.

5.19. Indebtedness Set forth on_Schedule 5.18 a true and complete list of all
Indebtedness of each Loan Party and each of itsidakes outstanding immediately prior to
the Closing Date that is to remain outstanding imtisdely after giving effect to the closing
hereunder on the Closing Date and such Scheduleaety sets forth the aggregate principal
amount of such Indebtedness as of the Closing Date.

5.20. Payment of Taxes Except to the extent subject to the automaty sind as
otherwise permitted under Section ,6all tax returns and reports of each Loan Partyeach of
its Subsidiaries required to be filed by any ofnthiave been timely filed, and all taxes shown
on such tax returns to be due and payable andssisaments, fees and other governmental
charges upon a Loan Party and its Subsidiaries wgpah their respective assets, income,
businesses and franchises that are due and paya#ebeen paid when due and payable. Each
Loan Party and each of its Subsidiaries have mddguate provision in accordance with GAAP
for all taxes not yet due and payable. No LoartyPlmows of any proposed tax assessment
against a Loan Party or any of its Subsidiaries ithaot being actively contested by such Loan
Party or such Subsidiary diligently, in good faiémd by appropriate proceedings; provided such
reserves or other appropriate provisions, if asyslkaall be required in conformity with GAAP
shall have been made or provided therefor.

5.21. Margin Stock. No Loan Party nor any of its Subsidiaries isagegl principally,
or as one of its important activities, in the bes® of extending credit for the purpose of
purchasing or carrying any Margin Stock. No paittlee proceeds of the loans made to
Borrowers will be used to purchase or carry anyhddargin Stock or to extend credit to others
for the purpose of purchasing or carrying any sMeingin Stock or for any purpose that violates
the provisions of Regulation T, U or X of the BoafdGovernors.

5.22. Governmental Regulation No Loan Party nor any of its Subsidiaries isjscib
to regulation under the Federal Power Act or theestment Company Act of 1940 or under any
other federal or state statute or regulation whighy limit its ability to incur Indebtedness or
which may otherwise render all or any portion @& bligations unenforceable. No Loan Party
nor any of its Subsidiaries is a “registered inwestt company” or a company “controlled” by a
“registered investment company” or a “principal angdriter” of a “registered investment
company” as such terms are defined in the Invest@empany Act of 1940.

5.23. OFAC. No Loan Party nor any of its Subsidiaries isviolation of any of the
country or list based economic and trade sanctamiministered and enforced by OFAC. No
Loan Party nor any of its Subsidiaries (a) is acBaned Person or a Sanctioned Entity, (b) has
its assets located in Sanctioned Entities, or écvds revenues from investments in, or
transactions with Sanctioned Persons or Sancti@miies. No proceeds of any loan made
hereunder will be used to fund any operations imarfce any investments or activities in, or
make any payments to, a Sanctioned Person or di&@aatt Entity.
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5.24. Employee and Labor Matters There is (a) no unfair labor practice complaint
pending or, to the knowledge of the senior officefghe Loan Parties, threatened against any
Loan Party or any of its Subsidiaries before anywé&oemental Authority and no grievance or
arbitration proceeding pending or threatened againg Loan Party or any of its Subsidiaries
which arises out of or under any collective bargejragreement and that could reasonably be
expected to result in a Material Adverse Effec},r(b strike, labor dispute, slowdown, stoppage
or similar action or grievance pending or threateimewriting against any Loan Party or any of
its Subsidiaries that could reasonably be expectedsult in a Material Adverse Effect, or (c) to
the knowledge of the senior officers of the LoantiBg, no union representation question
existing with respect to the employees of any LBarty or any of its Subsidiaries and no union
organizing activity taking place with respect toy afi the employees of any Loan Party or any of
its Subsidiaries. No Loan Party or any of its Sdiasies has incurred any liability or obligation
under the Worker Adjustment and Retraining Notifma Act or similar state law, which
remains unpaid or unsatisfied. The hours workedl payments made to employees of each
Loan Party and each of its Subsidiaries have nen e violation of the Fair Labor Standards
Act or any other applicable legal requirements,epxdo the extent such violations could not,
individually or in the aggregate, reasonably beeexgd to result in a Material Adverse Effect.
All material payments due from any Loan Party oy ahits Subsidiaries on account of wages
and employee health and welfare insurance and ttreefits have been paid or accrued as a
liability on the books of such Loan Party, excepbene the failure to do so could not,
individually or in the aggregate, reasonably beeexgd to result in a Material Adverse Effect.

5.25. Holding Company. Parent is a holding company and does not hayeraterial
liabilities (other than liabilities arising undéret Loan Documents, the Existing First Lien Loan
Documents and the Existing Second Lien Loan Docus)eown any material assets (other than
the Equity Interests of Oreck) or engage in anyaimens or business (other than the ownership
of Oreck and its Subsidiaries).

5.26. Collateral.

@) Real Property. Schedule 5.26(a¥ets forth all Real Property
owned by any of the Loan Parties as of the CloBatg.

(b) Intellectual Property.

(1) As of the Closing Date, Schedule 5.26fbpvides a complete and
correct list of: (A) all registered Copyrights owehby any Loan Party and, all applications for
registration of Copyrights owned by any Loan Paffy) all Intellectual Property Licenses
entered into by any Loan Party pursuant to whigha(¥y Loan Party has provided any license or
other rights in Intellectual Property owned or e¢oliéd by such Loan Party to any other Person
or (y) any Person has granted to any Loan Party limeypse or other rights in Intellectual
Property owned or controlled by such Person timagach case, is material to the business of
such Loan Party, including any Intellectual Propetat is incorporated in any Inventory,
software, or other product marketed, sold, licensedistributed by such Loan Party; (C) all
Patents owned by any Loan Party and all applicatfon Patents owned by any Loan Party; and
(D) all registered Trademarks owned by any LoartyPand all applications for registration of
Trademarks owned by any Loan Party;
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(i) all employees and contractors of each Loan Partp wiere
involved in the creation or development of any maténtellectual Property for such Loan Party
have signed agreements containing assignmentelfdatual Property rights to such Loan Party
and obligations of confidentiality;

(i)  to each Loan Party’'s actual knowledge, no Persanrifanged or
misappropriated or is currently infringing or migappriating any Intellectual Property rights
owned by such Loan Party, in each case, that eittdvidually or in the aggregate could
reasonably be expected to result in a Material Astv&ffect;

(iv)  to each Loan Party’s actual knowledge, all regeste€Copyrights,
registered Trademarks, and issued Patents thatared by such Loan Party and material to the
conduct of its business are valid, subsisting amdreeable and in compliance, in all material
respects, with all legal requirements, filings, g@yments and other actions that are required to
maintain such Intellectual Property in full forcedeeffect; and

(v) each Loan Party has taken reasonable steps to aimaitite
confidentiality of and otherwise protect and enéoits rights in all trade secrets owned by such
Loan Party that are material to the business di &wan Party;

(© Pledged Notes There is no default, breach, violation, or evaint
acceleration existing under any promissory noteléimed in the Code), if any, constituting
Collateral and pledged hereunder (each a “Pledget@’Nand no event has occurred or
circumstance exists which, with the passage of im#he giving of notice, or both, would
constitute a default, breach, violation, or eveinacceleration under any Pledged Note, in
each case that could reasonably be expected ti iresuMaterial Adverse Effect. No Loan
Party that is an obligee under a Pledged Note laaged any default, breach, violation, or
event of acceleration under such Pledged Notecthat reasonably be expected to result in
a Material Adverse Effect.

(d) Pledged Interests (i) Except for the Security Interest created
hereby, each Loan Party is and will at all timegH®esole holder of record and the legal and
beneficial owner, free and clear of all Liens otliean Permitted Liens, of the Pledged
Interests indicated on Schedule Re3this Agreement as being owned by such LoanyPart
and, when acquired by such Loan Party, any Pledigiedlests acquired after the Closing
Date; (ii) all of the Pledged Interests are dulthauzed, validly issued, fully paid and non-
assessable and the Pledged Interests constitui#l opnstitute the stated percentage of the
issued and outstanding Equity Interests of theddddCompanies; (iii) such Loan Party has
the right and requisite authority to pledge, theebtment Related Property pledged by such
Loan Party to Agent as provided herein; (iv) ali@ts necessary or desirable to perfect and
establish the first priority of, or otherwise proteAgent’s Liens in the Investment Related
Property, and the proceeds thereof, have been tdign, upon (A) the execution and
delivery of this Agreement; (B) the taking of possien by Agent (or its designee) of any
certificates representing the Pledged Interestgetber with undated powers (or other
documents of transfer reasonably acceptable to hgewlorsed in blank by the applicable
Loan Party; (C) the filing of financing statemeiristhe applicable jurisdiction set forth on
Schedule 5.6(apr such Loan Party with respect to the Pledgeerésts of such Loan Party
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that are not represented by certificates, and (iil) kespect to any Securities Accounts, the
delivery of Control Agreements with respect theretod (v) each Loan Party has delivered
to (or has made arrangements reasonably satisfaictohgent for the Existing First Lien
Lender to deliver such certificates after the GigsDate) and deposited with Agent all
certificates representing the Pledged Interestseovioy such Loan Party to the extent such
Pledged Interests are represented by certificatebundated powers (or other documents of
transfer reasonably acceptable to Agent) endorsétaink with respect to such certificates.
None of the Pledged Interests owned or held by dumdn Party has been issued or
transferred in violation of any securities registna, securities disclosure, or similar laws of
any jurisdiction to which such issuance or transfiay be subject. As to all limited liability
company or partnership interests, issued under Rlegiged Operating Agreement or
Pledged Partnership Agreement, each Loan Partyohespresents and warrants that the
Pledged Interests issued pursuant to such agreefAgrdre not dealt in or traded on
securities exchanges or in securities markets,d@@not constitute investment company
securities, and (C) are not held by such Loan Raréysecurities account. In addition, none
of the Pledged Operating Agreements, the Pledgethdtahip Agreements, or any other
agreements governing any of the Pledged Intersstged under any Pledged Operating
Agreement or Pledged Partnership Agreement, protiidé such Pledged Interests are
securities governed by Article 8 of the Uniform Quercial Code as in effect in any
relevant jurisdiction.

(e) Valid Security Interest. This Agreement creates a valid security
interest in the Collateral of each Loan Party,he é€xtent a security interest therein can be
created under the Code, securing the payment oOthigations. Except to the extent a
security interest in the Collateral cannot be peef@ by the filing of a financing statement
under the Code, all filings and other actions ne@gsor desirable to perfect and protect
such security interest have been duly taken or halWe been taken upon the filing of
financing statements listing each applicable Loartyp as a debtor, and Agent, as secured
party, in the jurisdictions listed next to such hddarty’s name on Schedule 5.6(aypon
the making of such filings, Agent shall have atfpsority perfected security interest in the
Collateral of each Loan Party to the extent suausy interest can be perfected by the
filing of a financing statement, subject to PergadtiLiens which are purchase money Liens
and Liens having priority by operation of law. Upthe filing of appropriate financing
statements in the jurisdictions listed on Sched&ué€a) all action necessary to perfect the
Security Interest in and to on each Loan Party'®emta, Trademarks, or Copyrights has
been taken and such perfected Security Interesiftaceable as such as against any and all
creditors of and purchasers from any Loan Party.

5.27. [Reserved.
5.28. [Reserved.

5.29. Location of Inventory. The Inventory and Equipment (other than vehides
Equipment out for repair) of the Loan Parties amelrtSubsidiaries are not stored with a bailee,
warehouseman, or similar party and are located anlgr in-transit between or to, the locations
identified on_Schedule 5.28s such Schedule may be updated pursuant t@w8é&ctij.
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5.30. Inventory Records. Each Loan Party keeps correct and accuratedggcor all
material respects, itemizing and describing the tyality, and quantity of its Inventory and of
the Inventory of its Subsidiaries and the book gdhereof.

5.31. Existing First Lien Loan Documents; Existing Second.ien Loan Documents
The incurrence of Indebtedness by the Loan Papigsuant to this Agreement, including
through the Loans made by Lenders to Borrowersmuhadter the Closing Date, subject to the
limitations set forth in this Agreement, does notl avill not conflict with or result in a default
under any Existing First Lien Loan Documents ordfirg Second Lien Loan Documents.

5.32. Matters Relating to Liens and Property Rights The entry of the Financing
Order is effective to create in favor of Agent, thie benefit of Lenders, as security for the
Obligations, (i) a valid first priority (other thamith respect to the Permitted Priority Liens and
the Carveout) Lien on all of the Collateral purdu@nSections 364(c)(2), (c)(3) and (d) of the
Bankruptcy Code and (ii) an allowed administratesg@ense in each of the Bankruptcy Cases
having priority under Section 364(c)(1) of the Bankcy Code over all other administrative
expenses (including, without limitation, such exgeEnspecified in Sections 105, 326, 328, 330,
331, 365, 503(b), 506(c), 507(a), 507(b), 546(2f% @nd 1114 of the Bankruptcy Code), subject
only to the Permitted Priority Liens and the Caefthe “Superpriority Claini$. Except for
the Financing Order, no authorization, approvabtirer action by, and no notice to or filing
with, any Governmental Authority is required fother (x) the pledge or grant by Borrower or
any of its Subsidiaries of the Liens purported &édpeated in favor of Agent pursuant to this
Agreement or any of the Loan Documents or (y)ekercise by Agent of any rights or remedies
in respect of any Collateral (whether specificghanted or created pursuant to this Agreement,
any of the Loan Documents or created or providedbfp applicable law), except as may be
required in connection with the disposition of qigdged Collateral by laws generally affecting
the offering and sale of securities.

5.33. Budget The Budget was prepared by Borrowers’ finangalsonnel and
represents the good faith belief of such Personsuah time as to the probable course of
Borrowers’ business and financial affairs, over {periods shown therein, subject to the
assumptions stated therein.

5.34. FEinancing Order. The Financing Order is in full force and effastnot subject
to a pending appeal or motion for leave to appealloer proceeding to set aside such order and
has not been reversed, modified, amended, stayescated absent Agent’s written consent.

6. AFFIRMATIVE COVENANTS.

Each Borrower and each other Loan Party covenamts agrees that, until
termination of all of the Commitments and paymenfull of the Obligations, each Borrower
and each other Loan Party shall and shall caude @fathe Loan Parties and shall cause their
respective Subsidiaries to comply with each offdliewing:

6.1. Financial Statements, Reports, Certificates Borrowers (a) will deliver to
Agent, with copies to each Lender, the followingaficial reports: (i) concurrently with each
delivery thereof to the Bankruptcy Court, copies abf operating reports submitted to the
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Bankruptcy Court, and (ii) not later than the cladéusiness on the Wednesday of each week
commencing with the week of the Closing Date, (#¢ tollections and disbursement results for

the prior week, and (b) a written narrative exptammaof any variance in excess of 10% on a

cumulative basis of actual results from those cééle in the Budget.

6.2. [Reserved.]

6.3. [Existence Except as otherwise permitted under Sectioro? Section 7.4at all
times maintain and preserve in full force and dff@) its existence (including being in good
standing in its jurisdiction of organization) arig @ll rights and franchises, licenses and permits
material to its business; provideabowevey that no Loan Party nor any of its Subsidiarieslish
be required to preserve any such right or franghisenses or permits if either: (a) it is
immaterial to the Loan Parties’ and their Subsid&rbusiness when taken as a whole or (b)
such Person’s Board of Directors (or similar gowggnbody or Person) or a senior officer
thereof shall determine that the preservation tfeéeeno longer desirable in the conduct of the
business of such Person, and that the loss theyewit disadvantageous in any material respect
to such Person or to Agent or the Lenders; provitiatl in the case of subsection (b) the Loan
Parties deliver at least ten (10) days prior writk®tice to Agent of the election of such Person
not to preserve any such right or franchise, lieesrspermit.

6.4. Maintenance of Properties Maintain and preserve all of its assets that are
necessary or useful in the proper conduct of isnass in good working order and condition,
ordinary wear, tear and casualty excepted and RedmDispositions excepted (and except
where the failure to so maintain and preserve sgdets could not reasonably be expected to
result in a Material Adverse Effect), and complyttwthe material provisions of all material
leases to which it is a party as lessee, so asetept the loss or forfeiture thereof, unless such
provisions are the subject of a Permitted Protest.

6.5. Taxes

@) Cause all assessments and taxes in excess of0$R0(y the
aggregate imposed, levied, or assessed againdtoamyParty or its Subsidiaries, or any of
their respective assets or in respect of any ahdsme, businesses, or franchises to be paid
in full, before delinquency or before the expiratiof any extension period (including any
extension by virtue of the Bankruptcy Cases), ektephe extent that the validity of such
assessment or tax shall be the subject of a Pethiftotest and so long as, in the case of an
assessment or tax that has or may become a Liansagay of the Collateral, (i) such
contest proceedings conclusively operate to staysétbe of any portion of the Collateral to
satisfy such assessment or tax, and (ii) any stoér d.ien is at all times subordinate to
Agent’s Liens.

(b) Make timely payment or deposit of all tax paymerasd
withholding taxes required of it and them by apgble laws, including those laws
concerning F.I.C.A., F.U.T.A., state disability,datocal, state, and federal income taxes,
and will, upon request, furnish Agent with prooasenably satisfactory to Agent indicating
that such Loan Party and its Subsidiaries have reade payments or deposits.
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6.6. Insurance. At Borrowers’ expense, maintain insurance wébpect to the assets
of each Loan Party and each of their Subsidiariesrever located, covering loss or damage by
fire, theft, explosion, and all other hazards aisétsr as ordinarily are insured against by other
Persons engaged in the same or similar businegs@msowers also shall maintain, with respect
to each Loan Party and each of their Subsidiabesiness interruption insurance, general
liability insurance, flood insurance for Collateraicated in a flood plain, product liability
insurance, director's and officer's liability insunrce, fiduciary liability insurance, and
employment practices liability insurance, as walliasurance against larceny, embezzlement,
and criminal misappropriation. All such policie§ insurance shall be with responsible and
reputable insurance companies reasonably acceptaBlgent and in such amounts as is carried
generally in accordance with sound business pediig companies in similar businesses
similarly situated and located and in any eventamount, adequacy and scope reasonably
satisfactory to Agent. All property insurance pis covering the Collateral are to be made
payable to Agent for the benefit of Agent and tlemders, as its interests may appear, in case of
loss, pursuant to a lender loss payable endorsereasbnably acceptable to Agent and are to
contain such other provisions as Agent may readpmaquire to fully protect Agent’s and the
Lenders’ interest in the Collateral and to any pagta to be made under such policies. Such
evidence of property and general liability insurstall be delivered to Agent, with the lender
loss payable endorsements (but only in respect oflateral) and additional insured
endorsements (with respect to general liabilityerage) in favor of Agent and shall provide for
not less than 30 days (10 days in the case of agmnt) prior written notice to Agent of the
exercise of any right of cancellation. If Borrowdail to maintain such insurance, Agent may
arrange for such insurance, but at Borrowers’ egpemd without any responsibility on Agent’s
part for obtaining the insurance, the solvencyhaf insurance companies, the adequacy of the
coverage, or the collection of claims. Upon theunence of an Event of Default, Agent shall
have the sole right to file claims under any propeand general liability insurance policies in
respect of the Collateral, to receive and give dtapce for any payments that may be payable
thereunder, and to execute any and all endorsemeat®ipts, releases, assignments,
reassignments or other documents that may be ragdsseffect the collection, compromise or
settlement of any claims under any such insurantei@s.

6.7. Inspections, Exams, Audits and Appraisals

€)) Each Loan Party will, and will cause each of itgoSldiaries to,

permit Agent, any Lender, and each of their respeduly authorized representatives or
agents to visit any of its properties and inspewt af its assets or books and records, to
examine and make copies of its books and recordkt@discuss its affairs, finances, and
accounts with, and to be advised as to the sametdbyfficers and employees at such
reasonable times and intervals as Agent or any érerd applicable, may designate and, so
long as no Default or Event of Default has occuaed is continuing, with reasonable prior
notice to Administrative Borrower and during regutasiness hours.

(b) Each Loan Party will, and will cause each of itdSdiaries to,
permit Agent and each of its duly authorized repnéstives or agents to conduct appraisals
and valuations at such reasonable times and ir¢earal in such manner as Agent may
designate.
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6.8. Account Verification. Permit Agent, in Agent's name or in the nameaof
nominee of Agent, to verify the validity, amountany other matter relating to any Account, by
mail, telephone, facsimile transmission or otheewid-urther, at the request of Agent or any
Lender, Borrowers shall send requests for verificabf Accounts or send notices of assignment
of Accounts to Account Debtors and other obligors.

6.9. Compliance with Laws Comply with the requirements of all applicabdevs,
rules, regulations, and orders of any Governmekuéthority, other than laws, rules, regulations,
and orders the non-compliance with which, individuar in the aggregate, could not reasonably
be expected to result in a Material Adverse Effect.

6.10. Environmental.

€)) Keep any property either owned or operated by Boryower or
any other Loan Party free of any Environmental kiew post bonds or other financial
assurances reasonably satisfactory to Agent andniramount sufficient to satisfy the
obligations or liability evidenced by such Enviroamtal Liens,

(b) Comply, in all material respects, with Environméntaws and
provide to Agent documentation of such complianbéctv Agent reasonably requests, and

(© Promptly notify Agent of any release of which aBgrrower or
any other Loan Party has knowledge of a Hazardoate4l in any reportable quantity
from or onto property owned or operated by any LBanty or any of its Subsidiaries and
take any Remedial Actions required to abate saldase or otherwise to come into
compliance, in all material respects, with applledbnvironmental Law.

6.11. [Reserved.]

6.12. Collateral Covenants

€)) Possession of Collateral In the event that any Collateral,
including Proceeds, is evidenced by or consistsegfotiable Collateral, Investment Related
Property, or Chattel Paper, in each case, havingqggregate value or face amount of
$250,000 or more for all such Negotiable Collatetavestment Related Property, or
Chattel Paper which has not been perfected by psisse the Loan Parties shall promptly
(and in any event within five (5) Business Day®afeceipt thereof), notify Agent thereof,
and if and to the extent that perfection or priowf Agent’s Liens is dependent on or
enhanced by possession, the applicable Loan Radgmptly (and in any event within five
(5) Business Days) after request by Agent, sha#caete such other documents and
instruments as shall be reasonably requested bgtAgeif applicable, endorse and deliver
physical possession of such Negotiable Collaténakstment Related Property, or Chattel
Paper to Agent, together with such undated powersofher relevant document of
assignment or transfer reasonably acceptable tantAgendorsed in blank as shall be
reasonably requested by Agent, and shall do suwér @icts or things deemed necessary or
desirable by Agent, in its Permitted Discretion,eiehance, perfect and protect Agent's
Liens therein.

30

Case 3:13-bk-04006 Doc 117-1 Filed 05/17/13 Entered 05/17/13 14:09:50 Desc
Exhibit A--DIP Credit Agreement Page 38 of 125



(b) Chattel Paper.

0] Promptly (and in any event within five (5) Busind3ays) after
request by Agent, each Loan Party shall take alpsstreasonably necessary to grant Agent
control of all electronic Chattel Paper of any Ld2arty in accordance with the Code and all
“transferable records” as that term is definedect®n 16 of the Uniform Electronic Transaction
Act and Section 201 of the federal Electronic Sigres in Global and National Commerce Act
as in effect in any relevant jurisdiction, to theemt that the individual or aggregate value oefac
amount of such electronic Chattel Paper equalsegexis $200,000; and

(i) If any Loan Party retains possession of any Chd®aper or
instruments (which retention of possession shallsbbject to the extent permitted hereby),
promptly upon the request of Agent, such ChatteelPand instruments shall be marked with the
following legend: “This writing and the obligatiomvidenced or secured hereby are subject to
the Security Interest of Black Diamond Commerciaklice, L.L.C., as Agent”.

(c) Controlled Agreements. Within 30 days following the Closing
Date (or such later date as Agent may agree inngrih its sole discretion), each Loan Party
shall obtain a Control Agreement, from each banintaaing a Deposit Account for such Loan
Party.

(d) Letter-of-Credit Rights. If the Loan Parties (or any of them) are
or become the beneficiary of letters of credit hgva face amount or value of $200,000 or more
in the aggregate, then the applicable Loan Partyan Parties shall promptly (and in any event
within five (5) Business Days after becoming a bieray), notify Agent thereof and, promptly
(and in any event within five (5) Business Daydgeafequest by Agent, enter into a tri-party
agreement with Agent and the issuer or confirmiagkbwith respect to letter-of-credit rights
assigning such letter-of-credit rights to Agent aticecting all payments thereunder to the
Collection Account unless otherwise directed by igeall in form and substance reasonably
satisfactory to Agent.

(e) Commercial Tort Claims. If the Loan Parties (or any of them)
obtain Commercial Tort Claims having a value, ovoiming an asserted claim, in the
amount of $200,000 or more in the aggregate forCalinmercial Tort Claims, then the
applicable Loan Party or Loan Parties shall projmgdnd in any event within five (5)
Business Days of first making written demand on phaety subject of such claim) notify
Agent of such Commercial Tort Claims and, promgdpnd in any event within five (5)
Business Days) after request by Agent, amend Stéhé&dé(d)to describe such Commercial
Tort Claims in a manner that reasonably identiiesh Commercial Tort Claims and which
is otherwise reasonably satisfactory to Agent, lagekby authorizes the filing of additional
financing statements or amendments to existingntimg statements describing such
Commercial Tort Claims, and agrees to do such abts or things deemed necessary or
desirable by Agent, in its Permitted Discretion,diove Agent a first priority, perfected
security interest in any such Commercial Tort Clawhich Commercial Tort Claim shall
not be subject to any other Liens, other than Re&zthLiens;
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() Government Contracts Other than Accounts and Chattel Paper
the aggregate value of which does not at any ane &xceed $500,000, if any Account or
Chattel Paper of any Loan Party arises out of draohor contracts with the United States
of America or any State or any department, ageocinstrumentality thereof, Loan Parties
shall promptly (and in any event within five (5) 8ness Days of the creation thereof)
notify Agent thereof and, promptly (and in any eveiithin five (5) Business Days) after
request by Agent, execute any instruments or taesteps reasonably required by Agent in
order that all moneys due or to become due undeh sontract or contracts shall be
assigned to Agent, for the benefit of Agent andltbeders, and shall provide written notice
thereof under the Assignment of Claims Act or otiygplicable law.

9 Intellectual Property.

0] Upon the request of Agent, in order to facilitalengs with the
PTO and the United States Copyright Office, eacan Barty shall execute and deliver to Agent
one or more Copyright Security Agreements or Padeat Trademark Security Agreements to
further evidence Agent’s Lien on such Loan ParBédents, Trademarks, or Copyrights, and the
General Intangibles of such Loan Party relatingetteor represented thereby;

(i) Each Loan Party shall have the duty, with respedntellectual
Property that is material in the conduct of suclaiéarty’s business, to protect and diligently
enforce and defend at such Loan Party’'s expendaté@ectual Property, including (A) to use
commercially reasonable efforts to prosecute amgamark application or service mark
application that is material to the Loan Partied eneir Subsidiaries taken as a whole and part of
the Trademarks pending as of the date hereof @after, (B) to use commercially reasonable
efforts to prosecute any patent application thatmigterial to the Loan Parties and their
Subsidiaries taken as a whole and part of the Bapanding as of the date hereof or hereafter,
(C) to take all reasonable and necessary actignegerve and maintain all of such Loan Party’s
material Trademarks, Patents, Copyrights, Intali@cProperty Licenses, and its rights therein,
including paying all maintenance fees and filingapiplications for renewal, affidavits of use,
and affidavits of noncontestability, and (D) to ueg all employees, consultants, and contractors
of each Loan Party who were involved in the creatty development of such Intellectual
Property to sign agreements containing assignneestith Loan Party of Intellectual Property
rights created or developed and obligations of identiality. No Loan Party shall abandon any
Intellectual Property or Intellectual Property Lise that is material in the conduct of such Loan
Party’s business. Each Loan Party shall take tdy@ssdescribed in this Section 6.12(g)(uith
respect to all new or acquired Intellectual Propttwhich it or any of its Subsidiaries is now or
later becomes entitled that is material in the cmhdf such Loan Party’s or Subsidiary’s
business;

(i)  Each Loan Party acknowledges and agrees that Agheiit have
no duties with respect to any Intellectual Propertyntellectual Property Licenses of any Loan
Party. Without limiting the generality of this $en 6.12(qg)(iii) each Loan Party acknowledges
and agrees that Agent shall not be under any dldigéo take any steps necessary to preserve
rights in the Collateral consisting of IntellectuBtoperty or Intellectual Property Licenses
against any other Person, but Agent may do scsaiption from and after the occurrence and
during the continuance of an Event of Default, ah@&xpenses incurred in connection therewith
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(including reasonable fees and expenses of atteraeg other professionals) shall be for the sole
account of Borrowers and shall be chargeable ta.tla@ Account;

(iv)  Each Loan Party shall promptly file an applicatwith the United
States Copyright Office for any Copyright that et been registered with the United States
Copyright Office if such Copyright is material irmection with the conduct of such Loan
Party’s business. Any expenses incurred in cororegtith the foregoing shall be borne by the
Loan Parties; and

(v) No Loan Party shall enter into any material Intelal Property
License to receive any license or rights in angllattual Property of any other Person unless
such Loan Party has used commercially reasonatdgsefo permit the assignment of or grant of
a Lien in such Intellectual Property License (afidrights of such Loan Party thereunder) to
Agent (and any transferees of Agent).

(h) Investment Related Property.

0] Upon the occurrence and during the continuancenoEwent of
Default, following the request of Agent, all sunfsnooney and property paid or distributed in
respect of the Investment Related Property thateeived by any Loan Party shall be held by
such Loan Party in trust for the benefit of Agergregated from such Loan Party’s other
property, and such Loan Party shall deliver it pptignto Agent in the exact form received; and

(i) Each Loan Party shall cooperate with Agent in ol all
necessary approvals and making all necessarydilimgler federal, state, local, or foreign law to
effect the perfection of the Security Interest ba investment Related Property or to effect any
sale or transfer thereof.

) Real Property; Fixtures. Upon the acquisition by any Loan Party
of any fee interest in Real Property, such LoartyRaill promptly (and in any event within
2 Business Days of acquisition) notify Agent of #equisition of such Real Property and
will grant to Agent a first priority Mortgage on@afee interest in Real Property with a fair
market value in excess of $250,000 now or hereaftered by such Loan Party, which Real
Property shall not be subject to any other Liensepk Permitted Liens, and shall deliver
such other documentation and opinions, in form auabstance satisfactory to Agent, in
connection with the grant of such Mortgage as Agsmall request in its Permitted
Discretion, including appraisals, title insurancelipes and endorsements, surveys,
financing statements, fixture filings, flood insnce, flood insurance certifications and
environmental audits and such Loan Party shall pHyrecording costs, mortgage
registration taxes, intangible taxes and other &wkcosts (including reasonable attorneys’
fees and expenses) incurred in connection therewih such appraisals, title insurance
policies and endorsements, environmental auditssangeys shall be prepared or issued by
parties reasonably acceptable to Agent. To thengéxtermitted by applicable law, all of the
Collateral shall remain personal property regaslles the manner of its attachment or
affixation to real property.

()] Controlled Accounts.
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0] Within 30 days following the Closing Date (or suelter date as
Agent may agree in writing in its sole discretiogach Loan Party shall maintain Cash
Management Services of a type and on terms sdtsjatco Agent at one or more banks
identified on Schedule 5.15 or otherwise satisfacto Agent (each a_“Controlled Account
BankK’) and shall ensure that all of the Account Debtirgach Loan Party forward payment of
the amounts owed by them directly to such Conttlolecount Bank, and deposit or cause to be
deposited promptly, and in any event no later tihanfirst Business Day after the date of receipt
thereof, all of their Collections (including thosent directly by their Account Debtors to a Loan
Party or to a Subsidiary of a Loan Party) into akbaccount of such Loan Party (each, a
“Controlled Account) at one of the Controlled Account Banks, providédwever, the Loan
Parties may deposit cash or checks received atlfeenecare Store locations into any Deposit
Accounts permitted under Sections 6.124)d

(i) Within 30 days following the Closing Date (or suelter date as

Agent may agree in writing in its sole discretioegch Loan Party shall maintain Control
Agreements with the applicable Controlled AccouminB in form and substance reasonably
acceptable to Agent. Each such Control Agreemiesit provide, among other things, that (A)
the Controlled Account Bank will comply with anysinuctions originated by Agent directing the
disposition of the collected funds in such Con&dllAccount without further consent by the
applicable Loan Party, (B) the Controlled Accourank waives, subordinates, or agrees not to
exercise any rights of setoff or recoupment or atiner claim against the applicable Controlled
Account other than for payment of its service feesl other charges directly related to the
administration of such Controlled Account and feturned checks or other items of payment,
and (C) the Controlled Account Bank will forwardy Qaily standing wire transfer, all amounts
in the applicable Controlled Account to the ColiestAccount or such other account as directed
by Agent to be applied to the Obligations as predith this Agreement.

(k) Bills of Lading and Other Documents of Title If any Inventory
is in transit to the United States, then, with seggo such Inventory: (i) all bills of lading
and other documents of title in respect of sucfirasit Inventory shall be Acceptable Bills
of Lading, unless Agent directs otherwise in itsnkited Discretion; (ii) without limiting
any other rights of Agent hereunder, after an Ewémefault, Agent shall have the right to
endorse and negotiate on behalf of, and as attomfact for, each Loan Party any bill of
lading or other document of title with respect tels In-Transit Inventory; and (iii) each
such bill of lading shall be delivered to such ©us$ Broker as such Borrower may specify
(so long as Agent has received an Imported Goodeehgent duly executed and delivered
by such Customs Broker).

)] Payments to Customs Brokers, etc Pay in a timely manner all
applicable duties, freight, charges and like feed eharges of the United States Customs
Service, Customs Brokers, shippers, freight forwesdcarriers and warehousemen.

(m) Pledged Notes Loan Parties (i) without the prior written conte
of Agent, will not (A) waive or release any obligat of any Person that is obligated under
any of the Pledged Notes with an outstanding ppadcbalance in excess of $200,000, (B)
take or omit to take any action or knowingly suféerpermit any action to be omitted or
taken, the taking or omission of which would regaltany right of offset against sums
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payable under any such Pledged Note, or (C) ottar Permitted Dispositions, assign or
surrender their rights and interests under any deiglilged Note or terminate, cancel,
modify, change, supplement or amend any such Pdedgee, and (i) shall provide to
Agent copies of all material written notices (indilug notices of default) given or received
with respect to any such Pledged Notes promptbr @fitving or receiving such notice.

(n) Pledged Interests.

(1) If any Loan Party shall acquire, obtain, receivédbecome entitled
to receive any Pledged Interests after the CloBiag, it shall promptly (and in any event within
five (5) Business Days of acquiring or obtainingclsuCollateral) deliver to Agent a duly
executed Pledged Interests Addendum identifyindp $ledged Interests.

(i) Each Loan Party shall promptly deliver to Agentapy of each
material notice or other material communicationereed by it in respect of any Pledged
Interests.

(i)  No Loan Party shall make or consent to any amendrenther
modification or waiver with respect to any Pleddetkrests, Pledged Operating Agreement, or
Pledged Partnership Agreement, or enter into amgemgent or permit to exist any restriction
with respect to any Pledged Interests if the sapeahibited pursuant to the Loan Documents.

(iv)  As to all limited liability company or partnershipterests, issued
under any Pledged Operating Agreement or Pledgethd?ship Agreement, each Loan Party
hereby covenants that the Pledged Interests igsulestiant to such agreement (A) are not and
shall not be dealt in or traded on securities emgha or in securities markets, (B) do not and
will not constitute investment company securitigsd (C) are not and will not be held by such
Loan Party in a securities account. In additiommenof the Pledged Operating Agreements, the
Pledged Partnership Agreements, or any other agmsngoverning any of the Pledged Interests
issued under any Pledged Operating Agreement aigPtePartnership Agreement, provide or
shall provide that such Pledged Interests are #gEsugoverned by Section 8 of the Uniform
Commercial Code as in effect in any relevant jucisain.

6.13. Material Contracts. Parent and its Subsidiaries shall maintain adtdvial
Contracts in full force and effect and shall nofadét in the payment or performance of any
obligations thereunder, unless the terminationamperformance thereof is not reasonably likely
to result in a Material Adverse Effect.

6.14. Location of Inventory, Equipment and Books Keep the Inventory and
Equipment (other than vehicles and Equipment outrépair and other Equipment with an
aggregate fair market value not to exceed $200z0Qy time) and Books of each Loan Party
and each of its Subsidiaries only at the locatidestified on_Schedule 5.28nd keep the chief
executive office of each Loan Party and each oSiibsidiaries only at the locations identified
on Schedule 5.6(bprovided howevey that Borrowers may amend Schedule 5P9long as
such amendment occurs by written notice to Agentless than 10 days prior to the date on
which such Inventory, Equipment or Books are moteduch new location, and so long as, at
the time of such written notification, the appli@lh.oan Party or Subsidiary provides Agent a
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Collateral Access Agreement with respect theretsuth location is not owned by such Loan
Party and such location is a Homecare Store latadticated in any state other than a state that
grants a landlord a lien on any assets of a tdmastatute or other operation of law.

6.15. Further Assurances.

(@) At any time upon the reasonable request of Agerécute or
deliver to Agent any and all financing statemeritsture filings, security agreements,
pledges, assignments, endorsements of certificatesStle, mortgages, deeds of trust,
opinions of counsel, and all other documents (#heditional Documenty that Agent may
reasonably request and in form and substance rablsosatisfactory to Agent, to create,
perfect, and continue perfection or to better prAgent’s Liens in all of the assets of each
Loan Party (whether now owned or hereafter arisingcquired, tangible or intangible, real
or personal, but excluding the Excluded Assets)¢remte and perfect Liens in favor of
Agent in any Real Property acquired by any LoaryPaiter the Closing Date with a fair
market value in excess of $250,000, and in ordéultp consummate all of the transactions
contemplated hereby and under the other Loan Doctanprovided that the foregoing shall
not apply to any Loan Party or Subsidiary that GRC. To the maximum extent permitted
by applicable law, if a Borrower or any other LoBarty refuses or fails to execute or
deliver any reasonably requested Additional Documerithin a reasonable period of time,
not to exceed 30 days following the request to @ossch Borrower and such other Loan
Party hereby authorizes Agent to execute any sudtitidinal Documents in the applicable
Loan Party’s name, as applicable, and authorizesnAtp file such executed Additional
Documents in any appropriate filing office. In therance and not in limitation of the
foregoing, each Loan Party shall take such actam#gent may reasonably request from
time to time to ensure that the Obligations aregnuiged by the Guarantors and are secured
by substantially all of the assets of each Borroama each other Loan Party and all of the
outstanding Equity Interests of each Loan Partybjémi to exceptions and limitations
contained in the Loan Documents with respect to §§FC

(b) At the time that any Loan Party forms any directindirect
Subsidiary or acquires any direct or indirect Sdiasy after the Closing Date, such Loan
Party shall (a) within 10 days of such formation amquisition (or such later date as
permitted by Agent in its Permitted Discretion) sa@ny such new Subsidiary to provide to
Agent a joinder to this Agreement, together witketsother security documents (including
mortgages with respect to any Real Property owne@e simple by such new Subsidiary
with a fair market value of at least $250,000)weedl as appropriate financing statements
(and with respect to all property subject to a wgage, fixture filings), all in form and
substance reasonably satisfactory to Agent (innddeing sufficient to grant Agent a first
priority Lien (subject to Permitted Liens) in anal the assets of such newly formed or
acquired Subsidiary (other than Excluded Asseps)yided that the joinder and such other
security documents shall not be required to be ideal to Agent with respect to any
Subsidiary of Borrower that is a CFC, (b) within d@ys of such formation or acquisition
(or such later date as permitted by Agent in itsrftéed Discretion) provide to Agent a
pledge agreement and appropriate certificates amas or financing statements, pledging
all of the direct or beneficial ownership interaat such new Subsidiary reasonably
satisfactory to Agent;, providethat only 65% of the total outstanding voting Hyui
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Interests of any first tier Subsidiary of a Borrovikat is a CFC (and none of the Equity
Interests of any Subsidiary of such CFC) shalldmuired to be pledged (which pledge, if
reasonably requested by Agent, shall be governethédyaws of the jurisdiction of such
Subsidiary), and (c) within 10 days of such formator acquisition (or such later date as
permitted by Agent in its Permitted Discretion) yice to Agent all other documentation,
including one or more opinions of counsel reasonabltisfactory to Agent, which in its
opinion is appropriate with respect to the executmnd delivery of the applicable
documentation referred to above (including policie$ title insurance or other
documentation with respect to all Real Property @dvin fee and subject to a mortgage).
Any document, agreement, or instrument executedsared pursuant to this Section 6.15
shall be a Loan Document.

(c) Each Borrower and each other Loan Party authottzediling by
Agent of financing or continuation statements, meadments thereto, and such Loan Party
will execute and deliver to Agent such other instemts or notices, as Agent may
reasonably request, in order to perfect and preséine Security Interest granted or
purported to be granted hereby.

(d) Each Borrower and each other Loan Party authoAgesnt at any
time and from time to time to file, transmit, ornemunicate, as applicable, financing
statements and amendments (i) describing the @adlads “all personal property of debtor”
or “all assets of debtor” or words of similar effe@i) describing the Collateral as being of
equal or lesser scope or with greater detail,iDrtfiat contain any information required by
Part 5 of Article 9 of the Code for the sufficienoy filing office acceptance of such
financing statement. Each Borrower and each dtban Party also hereby ratifies any and
all financing statements or amendments previouldg by Agent in any jurisdiction.

(e) Each Borrower and each other Loan Party acknowledgat no
Loan Party is authorized to file any financing staént or amendment or termination
statement with respect to any financing statemiad fn connection with this Agreement
without the prior written consent of Agent, subjezsuch Loan Party’s rights under Section
9-509(d)(2) of the Code.

6.16. Chief Restructuring Officer. Borrowers will continue to appoint, retain and
engage the Chief Restructuring Officer on terms @otlitions acceptable to Agent, which will
include, without limitation, assisting Borrowers ifhe management of their businesses,
preparation of forecasts and projections, and tmmdilation and implementation of strategic
initiatives in connection with the Case. Borrowbereby and will continue to authorize and
instruct the Chief Restructuring Officer to (a) shavith Agent and Lenders all budgets, records,
projections, financial information, reports and estlinformation relating to the Collateral, the
financial condition, operations and the sale, mimge or reorganization process of the
Borrowers’ businesses and assets as requestedifmano time, except to the extent access to
such information would compromise the Borrowerdomtey-client privilege, and (b) make
himself available to the Agent and the Lenderseasaonably requested by the Agent and the
Lenders. Borrowers will provide the Chief Restuuntg Officer, complete access to all of the
Borrowers’ books and records, all of Borrowers’miges and to Borrowers’ management as and
when deemed necessary by the Chief Restructurifgpobr the Agent.
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6.17. Guarantor Reports. Each Loan Party will, and will cause each of its
Subsidiaries to, cause each Guarantor to delisearihual financial statements at the time when
Borrowers provide their financial statements to Atgdut only to the extent such Guarantor’s
financial statements are not consolidated with 8ears’ financial statements.

6.18. [Reserved.

6.19. Post-Closing Obligations

(@) Within 30 days following the Closing Date (or suelter date as
Agent may agree in writing in its sole discretioBprrowers shall deliver to Agent a deed of
trust (or other form of security), in form and st#vee satisfactory to Agent, with respect to the
real estate, its Equipment and related propertgtéat or installed on the land located at 1400
Salem Road, Cookeville, TN 38506, and any othemunuwntation Agent reasonably requires
with respect thereto.

(b) Within 30 days following the Closing Date (or sueler date as
Agent may agree in writing in its sole discretioBprrowers shall deliver to Agent insurance
endorsements to the insurance policies requirdx toarried by the Loan Parties under the Loan
Documents (i) naming Agent as lender’s loss payek additional insured and (ii) providing
Agent with 30 days’ notice of cancellation, eacliarm and substance satisfactory to Agent.

6.20. Chief Financial Officer. As soon as reasonably practicable, but in ampero
later than May 31, 2013, Borrowers will appointtare and engage a chief financial officer
acceptable to Agent on terms and conditions acbepta Agent.

7. NEGATIVE COVENANTS.

Each Borrower and each Loan Party covenants areksghat, until termination
of all of the Commitments and payment in full okt®bligations, no Borrower and no other
Loan Party will do, nor will any Borrower or anyhetr Loan Party permit any of its Subsidiaries
to do any of the following:

7.1. Indebtedness Create, incur, assume, suffer to exist, guagnbr otherwise
become or remain, directly or indirectly, liablethvirespect to any Indebtedness, except for
Permitted Indebtedness.

7.2. Liens. Create, incur, assume, or suffer to exist, tlyear indirectly, any Lien on
or with respect to any of its assets, of any kimdether now owned or hereafter acquired, or any
income or profits therefrom, except for Permittegtns. Notwithstanding anything to the
contrary in this Agreement or other Loan Documentsl.oan Party will, nor permit any of its
Subsidiaries to, create, incur, assume, or suffeexist, directly or indirectly, any Lien with
priority over the Liens created by the Loan Docutagexcept the Carveout.

7.3. Restrictions on Fundamental Changes

@) Enter into any merger, consolidation, reorganigti or
recapitalization, or reclassify its Equity Intereseéxcept for (i) any merger between Loan
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Parties, provided that a Borrower must be the singientity of any such merger to which
it is a party, and (ii) any merger between Subsiesaof a Borrower that are not Loan
Parties.

(b) Liquidate, wind up, or dissolve itself (or suffemyaliquidation or
dissolution), except for (i) the liquidation or slidution of non-operating Subsidiaries of any
Borrower with nominal assets and nominal liabitti€i) the liquidation or dissolution of a
Loan Party (other than a Borrower) or any of itooliifrowned Subsidiaries so long as all of
the assets (including any interest in any Equiteriests) of such liquidating or dissolving
Loan Party or Subsidiary are transferred to a LBarty that is not liquidating or dissolving,
or (iii) the liquidation or dissolution of a Sub&dy of a Borrower that is not a Loan Party
(other than any such Subsidiary the Equity Inter@dtwhich (or any portion thereof) is
subject to a Lien in favor of Agent) so long as @illthe assets of such liquidating or
dissolving Subsidiary are transferred to a Subsydih a Borrower that is not liquidating or
dissolving.

(© Suspend or cease operation of a substantial poofiots or their
business, except as permitted pursuant to Secti@a)or (b) above or in connection with
the transactions permitted pursuant to Section 7.4

(d) Form or acquire any direct or indirect Subsidiary.

7.4. Disposal of Assets Other than Permitted Dispositions or transastierpressly
permitted by Sections J.or 7.12 sell, assign (by operation of law or otherwise)therwise
dispose of, or grant any option with respect tg; ainthe Collateral or any other asset except as
expressly permitted by this Agreement. Agent shallbe deemed to have consented to any sale
or other disposition of any of the Collateral oy arther asset except as expressly permitted in
this Agreement or the other Loan Documents.

7.5. Change of Name Change the name, organizational identificatiamber, state
of organization, organizational identity or “loaati’ for purposes of Section 9-307 of the Code
of any Loan Party or any of its Subsidiaries.

7.6. Nature of Business Make any change in the nature of its or thesifess as
conducted on the date of this Agreement or acqairg properties or assets that are not
reasonably related to the conduct of such busimessities; provided however that the
foregoing shall not prevent any Loan Party or afhyt® Subsidiaries from engaging in any
business that is reasonably related or ancillarstor their business.

7.7. Payments and Amendments

@) Except in connection with Refinancing Indebtedngssnitted by
Section 7.1

0] optionally prepay, redeem, defease, purchase herwise acquire
any Indebtedness of any Loan Party or any of itssiliaries, other than (A) the Obligations in
accordance with this Agreement, (B) Permitted baerpany Advances and (C) other Permitted
Indebtedness (other than Indebtedness that has dm@ractually subordinated in right of
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payment to the Obligations) so long as in each (gsafter giving effect thereto, no Default or
Event of Default exists and (y) such prepay, redempdefeasance, purchase or acquisition is
in accordance with the Budget, or

(i) make any payment on account of Indebtedness thatblean
contractually subordinated in right of payment te tObligations if such payment is not
permitted at such time under the subordination $emnd conditions (including, without
limitation, the Management Debt), or

(b) Directly or indirectly, amend, modify, or changeyaosf the terms
or provisions of, in any manner that could reasbn&le expected to be adverse to the
interests of Agent or the Lenders:

0] any agreement, instrument, document, indenturettoer writing
evidencing or concerning Permitted Indebtednessrdtian (A) the Obligations in accordance
with this Agreement, (B) Permitted Intercompany Adees, (C) Indebtedness permitted under
clauses (c), (e) and (f) of the definition of Pdted Indebtedness, or (D) the Existing Second
Lien Obligations, to the extent such amendment, iltation or change would be permitted
under the Existing Intercreditor Agreement;

(i) any Material Contract except to the extent thahsamendment,
modification, or change could not, individually or the aggregate, reasonably be expected to
result in a Material Adverse Effect; or

(i)  the Governing Documents of any Loan Party or anyitef
Subsidiaries if the effect thereof, either indivadly or in the aggregate, could reasonably be
expected to be materially adverse to the intedsise Lenders.

7.8. Change in Control. Cause, permit, or suffer, directly or indirgcthny Change
in Control.

7.9. [Reserved]

7.10. Accounting Methods  Modify or change its fiscal year or its methotl
accounting (other than as may be required to canforGAAP).

7.11. Investments Except for Permitted Investments in accordanite the Budget,
directly or indirectly, make or acquire any Investrh or incur any liabilities (including
contingent obligations) for or in connection witlyanvestment.

7.12. Transactions with Affiliates. Directly or indirectly enter into or permit exist
any transaction with any Affiliate of any Borroweany other Loan Party or any of their
Subsidiaries except for the following transactisodong as such transactions are in accordance
with the Budget:

(@) transactions contemplated by the Loan Documehts,Bxisting
First Lien Loan Documents or the Existing SecondnLLoan Documents or transactions
(other than the payment of management, consultimgpitoring, or advisory fees which
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shall not be permitted) with any Affiliates of aBorrower or any Loan Party in the
ordinary course of business of such Borrower ornLBarty, consistent with past practices
and undertaken in good faith, upon fair and redslengerms no less favorable than would
be obtained in a comparable arm’s length transactiith a non-Affiliate (and fully
disclosed to Agent if such transactions involve onenore payments in excess of $250,000
for any single transaction or series of transas)ipn

(b) so long as it has been approved by a Loan Partgard of
Directors (or comparable governing body) in accooga with applicable law, any
customary indemnities provided for the benefit dficers and directors (or comparable
managers) of such Loan Party;

(© so long as it has been approved by a Loan PaBgard of
Directors (or comparable governing body) in accoogawith applicable law, the payment
of reasonable compensation, severance, or emplogeefit arrangements to employees,
officers, and outside directors of a Loan Partythe ordinary course of business and
consistent with industry practice;

(d) so long as no Default or Event of Default has ommirand is
continuing, the payment, pursuant to the Managemgneement, of reasonable out-of-
pocket expenses of the Equity Sponsors in an agtgegnount not to exceed $100,000 in
any fiscal year,

(e) transactions solely among Borrowers;

() transactions with Affiliates that were consummafedr to the
Closing Date, as shown on Schedule 7.12

(9) transactions described in that Business Cooper&igyaement by
and between Oreck Corporation and Oreck (Shenailanpgement Consulting Co. Ltd. in
an aggregate amount not to exceed $1,000,000 ifisoay year (provided that such amount
may be increased to $1,200,000 with Agent’s writtensent),

(h) transaction involving certain Affiliates of the LoaParties
providing consulting services to the Loan Partieshwespect to the Loan Parties’
development of business in China in an aggregatuatmot to exceed $250,000 in any
fiscal year; and

(1) transactions permitted by Section 708 Section 7.9 or any
Permitted Intercompany Advance.

7.13. Use of Proceeds Use the proceeds of any loan made hereundemfppurpose
other than (a) to pay the fees, costs, and expemabsding Lender Group Expenses, incurred in
connection with this Agreement, the other Loan Doents, and the transactions contemplated
hereby and thereby, (b) to fund working capital dee@nd general corporate purposes of
Borrowers (including, without limitation, paymentwith respect to the Carveout), and
(c) consistent with the terms and conditions herasfpermitted by, and consistent in all respects
with, the Budget and the Financing Order.
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Without limiting the generality of the foregoingp roan Party will, nor permit
any of its Subsidiaries to, use the proceeds of laagp made hereunder or any proceeds of
Collateral to be applied to (i) repay or prepay afiythe Existing First Lien Obligations or
Existing Second Lien Obligations (including anyeirgst, fees, costs and expenses, tax or
indemnification obligations), (i) to affirmativelcommence or support, or to pay any
professional fees incurred in connection with, adyersary proceeding, motion or other action
that seeks to challenge, contest or otherwise seakipair or object to the validity, extent
enforceability or priority of the Liens, claims aghts in favor of Agent, any Lender, Existing
First Lien Lender or Existing Second Lien Agent.

7.14. Limitation on Issuance of Equity Interests Except for the issuance or sale of
common stock or Permitted Preferred Stock by ad®wer or other Loan Party, issue or sell or
enter into any agreement or arrangement for thearsse and sale of any of their Equity
Interests.

7.15. Consignments Consign any of its Inventory or sell any of liiwentory on bill
and hold, sale or return, sale on approval, orratbeditional terms of sale, except as set forth
on Schedule 7.15

7.16. Inventory and Equipment with Bailees Store the Inventory or Equipment of
any Loan Party or any of its Subsidiaries at anyetinow or hereafter with a bailee,
warehouseman, or similar party, except as set fmrtS8chedule 7.16

7.17. Parent as Holding Company Permit Parent to incur any liabilities (otheaih
liabilities arising under the Loan Documents, thaskng First Lien Loan Documents and the
Existing Second Lien Loan Documents), own or aaguiny assets (other than the Equity
Interests of Oreck) or engage itself in any operetior business, except in connection with its
ownership of Oreck and its rights and obligationder the Loan Documents.

7.18. Financing Order; Administrative Expense Priority;: Payments

€)) Seek, consent to or suffer to exist at any timge @modification,
stay, vacation or amendment of the Financing OrdecGept for modifications and
amendments joined in or agreed to in writing by #gend Borrowers will not permit the
percentage variance of any line item in any Budgst,such percentage variances are
reflected in the Variance Reports, to exceed tlugbted receipt or disbursement amount by
more than 10%.

(b) Seek the use of “Cash Collateral” (as defined i@ Hinancing
Order) in a manner inconsistent with the termshaf Financing Order without the prior
written consent of Agent.

(c) Suffer to exist at any time a priority for any adistrative expense
or unsecured claim against any Borrower (now exgstr hereafter arising of any kind or
nature whatsoever, including, without limitatiomyaadministrative expenses of the kind
specified in Sections 105, 326, 328, 365, 503&b%(c), 507(a), 507(b), 546(c), 726, 1113
and 1114 of the Bankruptcy Code) or any super pyiataim which is equal or superior to
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8.
9.

the priority of the Lender Group in respect of @igligations, except for the amounts having
a priority over the Obligations to the extent et in the definition of Carveout.

(d) Suffer to exist at any time any Lien on any prosttassets or
rights (including, without limitation, Accounts,Jantory and all other Collateral) except for
Permitted Liens.

(e) Prior to the date on which the Obligations haverbmdefeasibly
paid in full in cash and this Agreement has beemiteated, pay any administrative
expenses, except administrative expenses incunréteiordinary course of the business of
Borrowers, in each case subject to the extent anthg the order of priority set forth in the
definition of Carveout.

() Notwithstanding the foregoing, the Borrowers shallpermitted to
pay as the same may become due and payable ()nmthaiive expenses of the kind
specified in Section 503(b) of the Bankruptcy Cadeurred in the ordinary course of
business and to the extent otherwise authorizecerutite Financing Order and this
Agreement and (ii) compensation and reimbursemeekpenses to professionals allowed
and payable under Sections 330 and 331 of the Bptdyr Code to the extent permitted by
the Financing Order.

[RESERVED.]
EVENTS OF DEFAULT.

Any one or more of the following events shall cange an event of default (each,

an “Event of Default”) under this Agreement:

9.1. Payments If any Borrower fails to pay when due and pagabkr when declared

due and payable, all or any portion of the Oblyagi consisting of principal, interest, fees,
charges or other amounts due the Lender Group, pamijon of the Existing First Lien
Obligations, reimbursement of Lender Group Expensas other amounts constituting
Obligations (including any portion thereof that s after the commencement of the Case),
and such failure continues for a period of 3 BussnBays.

9.2. Covenants If any Loan Party or any of its Subsidiaries:

(@) fails to perform or observe any covenant or othgreement
contained in any of (i)_Sections 4.8.1 6.3 (solely if any Loan Party or any of its
Subsidiaries is not in good standing in its jurisidin of organization), 6.5(gjsolely with
respect to F.I.C.A., F.U.T.A., federal income tagesl any other taxes or assessments the
non-payment of which may result in a Lien havingpty over Lender’s Liens), 6.5(b%.6
6.7 (solely if any Loan Party or any of its Subsidégrirefuses to allow Lender or its
representatives or agents to visit its propertiaspect its assets or books or records,
examine and make copies of its books and recondslisguss its affairs, finances, and
accounts with its officers and employees), @82 6.14 6.16 6.17 6.190r 6.200r (ii)
Section 7
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(b) [Reserved];
(c) [Reserved];

(d) fails to perform or observe any covenant or othgreament
contained in any of Sections 6(@ther than if a Loan Party is not in good stagdim its
jurisdiction of organization), 6,4.5(a)(other than F.I.C.A., F.U.T.A., federal incomedax
and any other taxes or assessments the non-pawesiich may result in a Lien having
priority over Agent’s Liens), 6.7other than if any Loan Party or any of its Sulzsids
refuses to allow Agent, any Lender or its represirds or agents to visit its properties,
inspect its assets or books or records, examinenaie copies of its books or records or
disclose it affairs, finances and accounts wittoffscers and employees), 6.6.1Q 6.13or
6.15and such failure continues for a period of 15 dafysr the earlier of (i) the date on
which such failure shall first become known to arfficer of any Loan Party or (ii) the date
on which written notice thereof is given to any hdarty by Agent; or

(e) fails to perform or observe any covenant or othgreement
contained in this Agreement, or in any of the othean Documents, in each case, other
than any such covenant or agreement that is utatide cured or is the subject of another
provision of this_Section gin which event such other provision of this SeatO shall
govern), and such failure continues for a perioB®tlays after the earlier of (i) the date on
which such failure shall first become known to affjcer of any Loan Party or (ii) the date
on which written notice thereof is given to any hd@arty by Agent.

9.3. Judagments If, after the Filing Date, one or more judgmerdsders, or awards
for the payment of money involving an aggregate amaf $500,000, or more (except to the
extent fully covered (other than to the extent w§tomary deductibles) by insurance pursuant to
which the insurer has not denied coverage) is edter filed against a Loan Party or any of its
Subsidiaries, or with respect to any of their retipe assets, and either (a) there is a periodof 3
consecutive days at any time after the entry ofaargh judgment, order, or award during which
(1) the same is not discharged, satisfied, vacaiedyonded pending appeal, or (2) a stay of
enforcement thereof is not in effect, or (b) enéonent proceedings are commenced upon such
judgment, order, or award; or if any Loan Partyaoy of its Subsidiaries is enjoined, restrained,
or in any way prevented by court order from contiguo conduct all or any material part of the
business affairs of such Loan Party and its Subsedi, taken as a whole.

9.4. |Intentionally Omitted .

9.5. Intentionally Omitted .

9.6. Default Under Other Agreements |If, first arising after the Filing Date, ther® i
(a) a “Default” or an “Event of Default” (each agfuhed in the Existing First Lien Credit
Agreement), ) (b) a “Default” or an “Event of Defdueach as defined in the Existing Second
Lien Credit Agreement) or (c)adefault in one or more agreements to which a LaatyRor any
of its Subsidiaries is a party with one or moredHrersons relative to a Loan Party’s or any of
its Subsidiaries’ Indebtedness involving an aggieeganount of $500,000 or more, and such
default (i) occurs at the final maturity of the iglaitions thereunder, or (ii) results in a right by
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such third Person, irrespective of whether exedgise accelerate the maturity of such Loan
Party’s or its Subsidiary’s obligations thereunder.

9.7. Representations, etc If any warranty, representation, or certificatade herein,
in any other Loan Document or other writing delaerto Agent or any Lender in connection
with this Agreement or any other Loan Document psoto be untrue in any material respect
(except that such materiality qualifier shall nod bpplicable to any representations and
warranties that already are qualified or modifigdniateriality in the text thereof) as of the date
of issuance or making or deemed making thereof;

9.8. Liens. If this Agreement or any other Loan Documdnatt tpurports to create a
Lien, shall, for any reason, fail or cease to @eavalid and perfected and, except to the extent
of Permitted Liens that are permitted purchase mdamnens, interests of lessors under Capital
Leases or Liens having priority by operation of |dinst priority Lien on the Collateral covered
thereby, except as a result of a disposition ofaiyglicable Collateral in a transaction permitted
under this Agreement or action of Agent;

9.9. Material Adverse Effect; Etc. (a) If any event or circumstance occurs direaily t
the Loan Parties that Agent in its Permitted Disorebelieves is reasonably likely to impair the
prospect of payment of all or part of the Obligat@r there occurs any Material Adverse Effect;
(b) Agent determines in its Permitted Discretioereised in good faith that any Loan Party has
engaged in fraudulent activity with respect to @ulateral or other matters; or (c) any director,
senior officer or owner of at least 20% of the eswand outstanding ownership interests of a
Loan Party is indicted for a felony offense undeates or federal law, or a Loan Party hires a
senior officer or appoints a director who has beenvicted of any such felony offense, or a
Person becomes an owner of at least 20% of thedssnd outstanding ownership interests of a
Loan Party who has been convicted of any such yetdfense, and, in the case of a director or
senior officer, such director or senior officer net replaced or removed (consistent with
applicable law) to Agent’s reasonable satisfactiothin five (5) Business Days after any Loan
Party first becomes aware of such conviction oicitmaent;

9.10. Other_Indebtedness If any Loan Party fails to pay any indebtedness or
obligation owed to Agent or any Lender or its respe Affiliates which is unrelated to the
credit facility provided hereunder or this Agreemes it becomes due and payable or the
occurrence of any default or event of default uratey agreement between any Loan Party and
Agent, such Lender or its respective Affiliateselated to the Loan Documents;

9.11. ERISA Event. (a) An ERISA Event occurs with respect to adkam Plan or
Multiemployer Plan which has resulted or could oeebly be expected to result in liability of
any Loan Party under Title IV of ERISA to the PemsPlan, Multiemployer Plan or the PBGC
in an aggregate amount in excess of $500,000,)@n{pLoan Party or any ERISA Affiliate fails
to pay when due, after the expiration of any apylie grace period, any installment payment
with respect to its withdrawal liability under Siect 4201 of ERISA under a Multiemployer Plan
in an aggregate amount in excess of $500,000;

9.12. Loan Documents The validity or enforceability of any Loan Docant shall at
any time for any reason be declared to be nulhemd, or a proceeding shall be commenced by
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a Loan Party or any of its Subsidiaries, or by &ogvernmental Authority having jurisdiction
over a Loan Party or any of its Subsidiaries, gegkio establish the invalidity or
unenforceability thereof, or a Loan Party or anyitefSubsidiaries shall deny that such Loan
Party or such Subsidiary has any liability or oatign purported to be created under any Loan
Document;

9.13. Bankruptcy Matters.

(@) If any Loan Party or its Subsidiary makes any paytron account
of any Indebtedness existing as of the Filing Da&tesept for any payments expressly
authorized by the Financing Order and this Agredmepursuant to any other order of the
Bankruptcy Court consented to in writing by Agent;

(b) If the Final Order is not entered within thirty {30ays (or such
other period as Agent and Required Lenders mayedagren writing) following entry of the
Interim Order; or any Financing Order is stayedjised, revoked, remanded, rescinded,
amended, reversed, vacated, or modified in any eramot acceptable to the Agent;

(c) If an order with respect to any of the Bankrup@gses shall be
entered by the Bankruptcy Court (i) appointingustee under Section 1104, or an examiner
with enlarged powers relating to the operationhs business of the Loan Parties under
Section 1106(b) of the Bankruptcy Code (ii) terniiimg any Loan Party’s exclusive rights
to file and solicit acceptances for its plan;

(d) If any Person other than a Borrower shall assgrtcaim in any
of the Bankruptcy Cases arising under Section 506{cthe Bankruptcy Code against
Agent, any Lender or the Collateral, and eitheti{® same shall remain unopposed by the
Borrower for more than 5 Business Days, or (iijaimy event, any such claim shall not be
disallowed, dismissed or withdrawn, with prejudiegthin 60 days after the assertion
thereof;

(e) If () any Person other than the Borrower shalinozence any
action in any of the Bankruptcy Cases adverse yar@@mber of the Lender Group or any of
their rights and remedies under the Loan Documémsi-inancing Order or any other order
of the Bankruptcy Court and (ii) either (x) the sarshall remain unopposed by the
Borrower for more than 5 Business Days, or (y) iy avent, any such claim shall not be
dismissed or withdrawn, with prejudice, within 18yd after the assertion thereof;

() If (i) any Borrower or any of its Subsidiaries Bhattempt to
invalidate, reduce or otherwise impair the Lienssecurity interests of Agent and the
Lenders, claims or rights against Borrower or amyit® Subsidiaries or to subject any
Collateral to assessment pursuant to Section 506¢te Bankruptcy Code, (ii) any Lien or
security interest created by this Agreement or Rheancing Order shall, for any reason,
ceases to be valid or (iii) any action is commeniogdorrower or any of its Subsidiaries
which contests the validity, perfection or enfotméty of any of the Liens and security
interests of Agent and the Lenders created byAgreement or the Financing Order;
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(9) If an order with respect to any of the Bankruptcgs€s shall be
entered by the Bankruptcy Court converting any e Bankruptcy Cases (or any case
comprising part of any of the Bankruptcy Cases) tase under chapter 7 of the Bankruptcy
Code;

(h) If any plan of reorganization is filed that, or ander shall be
entered by the Bankruptcy Court confirming a reargation plan in any of the Bankruptcy
Cases which, does not (i) contain a provision &mmination of this Agreement, the cash
collateralization of all contingent obligations ender and the indefeasible payment in full
in cash of all Obligations and all Existing Firseh Obligations (*Paid in Fdl in a manner
satisfactory to the Agent on or before the effextilate, or substantial consummation, of
such plan and (ii) provide for the continuationtleé Liens and security interests granted to
Agent and priorities until such plan effective dateObligations and all Existing First Lien
Obligations are Paid in Full;

0] If an order shall be entered by the Bankruptcy r€dismissing
any of the Bankruptcy Cases which does not cordaprovision for termination of this
Agreement and the Obligations and the ExistingtRirsn Obligations are not Paid in Full
on or before such dismissal;

()] If an order with respect to any of the Bankrup@yses shall be
entered without the express prior written consdnAgent, (i) to revoke, vacate, reverse,
stay, modify, supplement or amend this Agreemert #re transactions contemplated
hereby, any Loan Document or the Financing Order(iipto permit any administrative
expense or any claim (now existing or hereaftesiagi of any kind or nature whatsoever) to
have administrative priority as to Borrowers eqorakuperior to the priority of the Lender
Group in respect of the Obligations, except for #mounts having a priority over the
Obligations to the extent set forth in the defonitiof Carveout;

(k) If an order shall be entered by the Bankruptcy €granting relief
from the automatic stay to any creditor(s) of Pagerany Subsidiary of Parent with respect
to any claim in an amount equal to or exceedingOFBID in the aggregate; provided,
however, that it shall not be an Event of Defaltelief from the automatic stay is granted
(i) solely for the purpose of allowing such credito determine the liquidated amount of its
claim against any such Person or (ii) to permit ¢cbemmencement of or prosecution of a
proceeding to collect solely against an insurameepany;

()] If a motion shall be filed seeking authority, or arder shall be
entered in any of the Bankruptcy Cases, that (aphpe any Loan Party or any Subsidiary of
any Loan Party to incur Indebtedness secured byckmy under Bankruptcy Code Section
364(c)(1) or by a Lierpari passu with or superior to the Lien granted under the rLoa
Documents and Bankruptcy Code Sections 364(c)(2))pmunless (i) all of the Obligations
and the Existing First Lien Obligations have beardn Full at the time of the entry of any
such order, or (ii) the Obligations and the Exigtirst Lien Obligations are Paid in Full
with such debt, or (b) permits any Loan Party oy 8absidiary of any Loan Party the right
to use Collateral other than in accordance withténes of the Financing Order, unless all
of the Obligations and the Existing First Lien @aliions shall have been Paid in Full;
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10.

(m) Proceeds of any sale of all or substantially adleés of Borrowers
are not directly remitted to Agent at the closihgreof, and the Obligations and the Secured
Debt are not Paid in Full in accordance with themte of this Agreement from such
proceeds;

(n) Any motions to sell Collateral or approve proceduegarding the
same, any plan or disclosure statement or supplsnoemmendments thereto, or any orders
approving or amending any of the foregoing, are inoform and substance reasonably
acceptable to Agent;

(o) If the automatic stay terminates or expires unlafisof the
Obligations shall have been Paid in Full;

(p) If any Loan Party or any Subsidiary of any Loanty?ahallenges
the extent, validity or priority of the Obligatiom®d the Existing First Lien Obligations or
the application of any payments or collections ez by Agent or Lenders to the
Obligations and the Existing First Lien Obligatioas provided for herein; or any Loan
Party or any Subsidiary of any Loan Party challenges validity, extent, perfection or
priority of any Liens granted in the Collateralsiecure the Obligations;

Q) If Lenders or the Collateral are surcharged purst@arSections
105, 506(c), 552 or any other section of the BaptayiCode;

n If the Chief Restructuring Officer is terminated disqualified for
any reason, and Borrowers have not appointed aageplent Chief Restructuring Officer
reasonably acceptable to Agent within 7 days thenea

(s) Any application for any of the order describedhis Section 9.13
shall be made by any Person other than Agent acid aoplication is not contested in good
faith by each applicable Loan Party, or if suchefaks granted, such applicable Loan Party
does not obtain a stay pending appeal of the erfitsyuch order; or

RIGHTS AND REMEDIES.

10.1. Rights and Remedies Notwithstanding the provisions of Section 362tloé

Bankruptcy Code, upon the occurrence and duringtimtinuation of an Event of Default, the
Required Lenders (at their election but withoutcetf their election and without demand) may
authorize and instruct Agent to do any one or nuadréhe following on behalf of the Lender
Group (and Agent, acting upon the instructionshef Required Lenders, shall do the same on
behalf of the Lender Group), all of which are autbed by Borrowers:

(@) declare the principal of, and any and all accraed unpaid
interest and fees in respect of, the Loans andth#r Obligations, whether evidenced by
this Agreement or by any of the other Loan Documeatbe immediately due and payable,
whereupon the same shall become and be immeddielynd payable and Borrowers shall
be obligated to repay all of such Obligations il, fwithout presentment, demand, protest,
or further notice or other requirements of any kialdl of which are hereby expressly waived
by Borrowers;
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(b) cease advancing money or extending credit to oth@henefit of
Borrowers under this Agreement, under any of thanL®ocuments, or under any other
agreement between Borrowers and the Lender Group;

(c) subject to the applicable terms, if any, of thearicing Order,
terminate this Agreement and any of the other Libanuments as to any future liability or
obligation of the Lender Group, but without affagtiany of the Agent's Liens in the
Collateral and without affecting the Obligations;

(d) subject to the applicable terms, if any, of thealficing Order, the
Lender Group shall have all other rights and ree®divailable at law or in equity or
pursuant to any other Loan Document; and

(e) exercise all other rights and remedies availablédgent or the
Lenders under the Loan Documents, under applidableor in equity.

10.2. Additional Rights and Remedies Notwithstanding the provisions of Section
362 of the Bankruptcy Code, upon the occurrencedamthg the continuation of an Event of
Default, the Required Lenders (at their electiohwithout notice of their election and without
demand) may authorize and instruct Agent to doarg/ or more of the following on behalf of
the Lender Group (and Agent, acting upon the icsivas of the Required Lenders, shall do the
same on behalf of the Lender Group), all of whighauthorized by Borrowers:

(@ Agent, without demand of performance or other dama
advertisement or notice of any kind (except a mosipecified below of time and place of
public or private sale) to or upon any Borrowery ather Loan Party or any other Person
(all and each of which demands, advertisementsatides are hereby expressly waived to
the maximum extent permitted by the Code or anyerotapplicable law), may take
immediate possession of all or any portion of tledla@eral and (i) require Loan Parties to,
and each Loan Party hereby agrees that it wilkabwn expense and upon request of Agent
forthwith, assemble all or part of the Collateraldirected by Agent and make it available to
Agent at one or more locations designated by Agérgre such Borrower or other Loan
Party conducts business, and (ii) without noticeepx as specified below, sell the Collateral
or any part thereof in one or more parcels at putdliprivate sale, at any of Agent’s or Loan
Party’s offices or elsewhere, for cash, on credli upon such other terms as Agent may
deem commercially reasonable. Each Loan Party agrest, to the extent notice of sale
shall be required by law, at least 10 days’ naticeuch Loan Party of the time and place of
any public sale or the time after which any privatde is to be made shall constitute
reasonable notification and such notice shall ctutst a reasonable “authenticated
notification of disposition” within the meaning &ection 9-611 of the Code. Agent shall
not be obligated to make any sale of Collaterabrdigss of notice of sale having been
given. Agent may adjourn any public or private geden time to time, and such sale may be
made at the time and place to which it was so adgii Each Loan Party agrees that the
internet shall constitute a “place” for purposesSettion 9-610(b) of the Code. Each Loan
Party agrees that any sale of Collateral to a $oerpursuant to the terms of a license
agreement between such licensor and such Loan Rarufficient to constitute a

49

Case 3:13-bk-04006 Doc 117-1 Filed 05/17/13 Entered 05/17/13 14:09:50 Desc
Exhibit A--DIP Credit Agreement Page 57 of 125



commercially reasonable sale (including as to natherms, manner, and time) within the
meaning of Section 9-610 of the Code;

(b) Agent may, in addition to other rights and remedgiesvided for
herein, in the other Loan Documents, or otherwisalable to it under applicable law and
without the requirement of notice to or upon anyahdarty or any other Person (which
notice is hereby expressly waived to the maximurer@xpermitted by the Code or any
other applicable law), (i) with respect to any LoBarty’'s Deposit Accounts in which
Agent’s Liens are perfected by control under Sec8e104 of the Code, instruct the bank
maintaining such Deposit Account for the applicabd@an Party to pay the balance of such
Deposit Account to or for the benefit of Agent, &yl with respect to any Loan Party’s
Securities Accounts in which Agent’s Liens are petéd by control under Section 9-106 of
the Code, instruct the securities intermediary ta@imng such Securities Account for the
applicable Loan. Party to (A) transfer any caslsuich Securities Account to or for the
benefit of Agent, or (B) liquidate any financialsats in such Securities Account that are
customarily sold on a recognized market and trartbecash proceeds thereof to or for the
benefit of Agent;

(© any cash held by Agent as Collateral and all cpstceeds
received by Agent in respect of any sale of, ctibecfrom, or other realization upon all or
any part of the Collateral shall be applied agathst Obligations in the order set forth in
Section 10.5In the event the proceeds of Collateral are iigaht to satisfy all of the
Obligations in full, each Borrower and each othemah Party shall remain jointly and
severally liable for any such deficiency; and

(d) the Obligations arise out of a commercial transactand that if an
Event of Default shall occur and be continuing Agemall have the right to an immediate
writ of possession without notice of a hearing. Aigehall have the right to the appointment
of a receiver for each Loan Party or for the prapsrand assets of each Loan Party, and
each Borrower and each other Loan Party herebyeotsisto such rights and such
appointment and hereby waives any objection suahoBer or such Loan Party may have
thereto or the right to have a bond or other secposted by Agent.

10.3. Agent Appointed Attorney in Fact. Each Borrower and each other Loan Party

hereby irrevocably appoints Agent its attorneyantf with full authority in the place and stead
of such Borrower and such Loan Party and in theenafrsuch Borrower or such Loan Party or
otherwise, at such time as an Event of Defaultdegsirred and is continuing, to take any action
and to execute any instrument which Agent may masly deem necessary or advisable to
accomplish the purposes of this Agreement, inclgidin

€)) to ask, demand, collect, sue for, recover, com@eneceive and
give acquittance and receipts for moneys due angetmme due under or in connection
with the Accounts or any other Collateral of suar®wer or such other Loan Party;

(b) to receive, indorse, and collect any drafts or otinstruments,
documents, Negotiable Collateral or Chattel Paper;
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(c) to file any claims or take any action or institaey proceedings
which Agent may deem necessary or desirable focdiiection of any of the Collateral of
such Borrower or such other Loan Party or otheriisenforce the rights of Agent with
respect to any of the Collateral;

(d) to repair, alter, or supply Goods, if any, necegdar fulfill in
whole or in part the purchase order of any Perdsigated to Borrower or such other Loan
Party in respect of any Account of such Borrowesuch other Loan Party;

(e) to use any Intellectual Property or Intellectusdgerty Licenses of
such Borrower or such other Loan Party including mot limited to any labels, Patents,
Trademarks, trade names, URLs, domain names, m@lustesigns, Copyrights, or
advertising matter, in preparing for sale, advemgjsor sale, or selling Inventory or other
Collateral and to collect any amounts due undero@nts, contracts or Negotiable
Collateral of such Borrower or such other Loan Yart

() to take exclusive possession of all locations wheach Borrower
or other Loan Party conducts its business or hlgggiof possession, without notice to or
consent of any Borrower or any Loan Party and te sisch locations to store, process,
manufacture, sell, use, and liquidate or othervdspose of items that are Collateral,
without obligation to pay rent or other compensatior the possession or use of any
location;

(9) Agent shall have the right, but shall not be olibgato bring suit
in its own name or in the applicable Loan Partyasne, to enforce the Intellectual Property
and Intellectual Property Licenses and, if Agenalisltommence any such suit, the
appropriate Borrower or such other Loan Party slaalthe request of Agent, do any and all
lawful acts and execute any and all proper docusnedsonably required by Agent in aid
of such enforcement; and

(h) to the extent permitted by law, such Borrower aacheother Loan
Party hereby ratifies all that such attorney-intfsigall lawfully do or cause to be done by
virtue hereof. This power of attorney is coupledhwan interest and shall be irrevocable
until all Commitments under this Agreement to pdevextensions of credit are terminated
and all Obligations have been paid in full in cash.

10.4. Remedies Cumulative The rights and remedies of the Lender Group utids

Agreement, the other Loan Documents, and all odggeements shall be cumulative. The
Lender Group shall have all other rights and reeediot inconsistent herewith as provided
under the Code, by law, or in equity. No exerdigehe Lender Group of one right or remedy
shall be deemed an election, and no waiver by @raér Group of any Event of Default shall be
deemed a continuing waiver. No delay by the Ler@lerup shall constitute a waiver, election,
or acquiescence by it.

10.5. Crediting of Payments and Proceeds In the event that the Obligations have

been accelerated pursuant_to Section Bd.Agent has exercised any remedy set forth ig thi
Agreement or any other Loan Document, all paymestsived by Agent upon the Obligations
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and all net proceeds from the enforcement of thiig@ions shall be applied in accordance with

Section 2.4(h)

10.6. Marshaling. Agent shall not be required to marshal any prese future
collateral security (including but not limited ttvet Collateral) for, or other assurances of
payment of, the Obligations or any of them or teoré to such collateral security or other
assurances of payment in any particular order, ahaf its rights and remedies under this
Agreement and under the other Loan Documents amdsipect of such collateral security and
other assurances of payment shall be cumulativeraaddition to all other rights and remedies,
however existing or arising. To the extent thaawfully may, each Borrower and each other
Loan Party hereby agrees that it will not invokg &w relating to the marshaling of collateral
which might cause delay in or impede the enforcaro€Agent’s rights and remedies under this
Agreement or under any other Loan Document or unsént creating or evidencing any of the
Obligations or under which any of the Obligatiorss dutstanding or by which any of the
Obligations is secured or payment thereof is otisassured, and, to the extent that it lawfully
may, each Borrower hereby irrevocably waives theebts of all such laws.

10.7. License Each Borrower and each other Loan Party herednytg to Agent a non-
exclusive, worldwide and royalty-free license te s otherwise exploit all Intellectual Property
rights of such Borrower and such Loan Party forghgose of: (a) completing the manufacture
of any in-process materials during the continuasfany Event of Default so that such materials
become saleable Inventory, all in accordance vhi¢ghsame quality standards previously adopted
by such Borrower or such other Loan Party for s ananufacturing; and (b) selling, leasing or
otherwise disposing of any or all Collateral durthg continuance of any Event of Default.

10.8. Disposition of Pledged Interests by Agent None of the Pledged Interests
existing as of the date of this Agreement are,rantke of the Pledged Interests hereafter acquired
on the date of acquisition thereof will be, registeor qualified under the various federal or state
securities laws of the United States and dispasitiereof after an Event of Default may be
restricted to one or more private (instead of m)ldales in view of the lack of such registration.
Each Loan Party understands that in connection sutth disposition, Agent may approach only
a restricted number of potential purchasers anthdurunderstands that a sale under such
circumstances may Yyield a lower price for the Péetlimterests than if the Pledged Interests were
registered and qualified pursuant to federal aatesecurities laws and sold on the open market.
Each Loan Party, therefore, agrees that: (a) if Mgghall, pursuant to the terms of this
Agreement, sell or cause the Pledged Interestaypartion thereof to be sold at a private sale,
Agent shall have the right to rely upon the adwarel opinion of any nationally recognized
brokerage or investment firm (but shall not be gditied to seek such advice and the failure to do
so shall not be considered in determining the coroimlereasonableness of such action) as to the
best manner in which to offer the Pledged Inteogsiny portion thereof for sale and as to the
best price reasonably obtainable at the private th@reof; and (b) such reliance (absent manifest
error) shall be conclusive evidence that Agent hasdled the disposition in a commercially
reasonable manner.

10.9. Voting and Other Rights in Respect of Pledged Inta¥sts
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(@) Upon the occurrence and during the continuatiomrofEvent of
Default, (i) Agent may, at its option, and with t{®) Business Days’ prior notice to such
Borrower or such other Loan Party, and in additorall rights and remedies available to
Agent under any other agreement, at law, in eqoitygtherwise, exercise all voting rights,
or any other ownership or consensual rights (inalgiédny dividend or distribution rights)
in respect of the Pledged Interests owned by anyoB@r or any other Loan Party, but
under no circumstances is Agent obligated by thegeof this Agreement to exercise such
rights, and (ii) if Agent duly exercises its rigiat vote any of such Pledged Interests, each
Borrower and each other Loan Party hereby appdigént, such Borrower’s and such Loan
Party’s true and lawful attorney-in-fact and irreable proxy to vote such Pledged Interests
in any manner Agent deems advisable for or agailhshatters submitted or which may be
submitted to a vote of shareholders, partners anioees, as the case may be. The power-of-
attorney and proxy granted hereby is coupled witmgerest and shall be irrevocable.

(b) For so long as such Borrower or such other LoatyRduall have
the right to vote the Pledged Interests owned jsuith Borrower and such other Loan Party
covenants and agrees that it will not, withoutghier written consent of Agent, vote or take
any consensual action with respect to such Pledgestests which would materially
adversely affect the rights of Agent or the Lenders

11. WAIVERS; INDEMNIFICATION.

11.1. Demand; Protest; etc Each Borrower waives demand, protest, notigerofest,
notice of default or dishonor, notice of payment aronpayment, nonpayment at maturity,
release, compromise, settlement, extension, oma@nef documents, instruments, chattel paper,
and guarantees at any time held by the Lender Goaughich any Borrower may in any way be
liable.

11.2. The Lender Group’s Liability for Collateral . Each Borrower hereby agrees
that: (a) so long as Agent complies with its odligns, if any, under the Code, the Lender
Group shall not in any way or manner be liable esponsible for: (i) the safekeeping of the
Collateral, (ii) any loss or damage thereto ocagyor arising in any manner or fashion from any
cause, (iii) any diminution in the value thereof, @) any act or default of any carrier,
warehouseman, bailee, forwarding agency, or otlkeesdd, and (b) all risk of loss, damage, or
destruction of the Collateral shall be borne byrBaers.

11.3. Indemnification. Borrowers shall pay, indemnify, defend, and hibld Agent-
Related Persons, the Lender-Related Persons, aid Rarticipant (each, an_“Indemnified
Persof)) harmless (to the fullest extent permitted by Jdwm and against any and all claims,
demands, suits, actions, investigations, procesditigbilities, fines, costs, penalties, and
damages, and all reasonable fees and disbursewpfeait®rneys, experts, or consultants and all
other costs and expenses actually incurred in atimmetherewith or in connection with the
enforcement of this indemnification (as and whegythre incurred and irrespective of whether
suit is brought), at any time asserted againstosagd upon, or incurred by any of them (a) in
connection with or as a result of or related to #ecution and delivery, enforcement,
performance, or administration (including any resturing or workout with respect hereto) of
this Agreement, any of the other Loan Documentghertransactions contemplated hereby or
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thereby or the monitoring of the Loan Parties’ ctiamze with the terms of the Loan Documents
(provided, that the indemnification in this clause (a) shadit extend to (i) disputes solely
between or among the Lenders, (ii) disputes sdbelyveen or among the Lenders and their
respective Affiliates; it being understood and agdréhat the indemnification in this clause (a)
shall extend to Agent relative to disputes betweeamong Agent on the one hand, and one or
more Lenders, or one or more of their Affiliates, thhe other hand, or (iii) any Taxes or any
costs attributable to Taxes, which shall be gowkrbg Section 1) (b) with respect to any
investigation, litigation, or proceeding relatedthis Agreement, any other Loan Document, or
the use of the proceeds of the credit providedumeter (irrespective of whether any Indemnified
Person is a party thereto), or any act, omissigang or circumstance in any manner related
thereto, and (c) in connection with or arising a@ftany presence or release of Hazardous
Materials at, on, under, to or from any assetsropgrties owned, leased or operated by any
Loan Party or any Environmental Actions, Environta¢hiabilities or Remedial Actions related
in any way to any such assets or properties ofLaxay Party (each and all of the foregoing, the
“Indemnified Liabilities). The foregoing to the contrary notwithstandiBprrowers shall have
no obligation to any Indemnified Person under 8egtion 11.3vith respect to any Indemnified
Liability that a court of competent jurisdictiomélly determines to have resulted from the gross
negligence or willful misconduct of such IndemndfiePerson or its officers, directors,
employees, attorneys, or agents. This provisi@ll slurvive the termination of this Agreement
and the repayment in full of the Obligations. ffyandemnified Person makes any payment to
any other Indemnified Person with respect to aretmaified Liability as to which Borrowers
were required to indemnify the Indemnified Perseneiving such payment, the Indemnified
Person making such payment is entitled to be indednand reimbursed by Borrowers with
respect thereto. WITHOUT LIMITATION, THE FOREGOING INDEMNITY SHALL

APPLY TO EACH INDEMNIFIED PERSON WITH RESPECT TO IN DEMNIFIED
LIABILITIES WHICH IN WHOLE OR IN PART ARE CAUSED BY OR ARISE OUT

OF ANY NEGLIGENT ACT OR OMISSION OF SUCH INDEMNIFIE D PERSON OR

OF ANY OTHER PERSON.

12. NOTICES.

Unless otherwise provided in this Agreement, alices or demands relating to
this Agreement or any other Loan Document shallirbevriting and (except for financial
statements and other informational documents whiely be sent by first-class mail, postage
prepaid) shall be personally delivered or sent dnistered or certified mail (postage prepaid,
return receipt requested), overnight courier, ebeat mail (at such email addresses as a party
may designate in accordance herewith), or telefatsi In the case of notices or demands to
any Borrower or Agent, as the case may be, thel Isbaent to the respective address set forth
below:

If to any Borrower: ORECK CORPORATION
565 Marriott Drive, Suite 300
Nashville, TN 37214
Attn: Chief Restructuring Officer
Fax No. 615-316-5842
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and

ORECK CORPORATION
565 Marriott Drive, Suite 300
Nashville, TN 37214

Attn: General Counsel

Fax No. 615-316-5836

with copies to: BRADLEY ARANT BOULT CUMMINGS LLP
1600 Division Street, Suite 700
Nashville, TN 37221
Attn: Bill Norton
Fax No. (615)252-6397
Email: bnorton@babc.com

If to Agent: BLACK DIAMOND COMMERCIAL FINANCE,
L.L.C.
100 Field Drive
Lake Forest, lllinois 60045-2596
Attn: Hugo H. Gravenhorst
Fax No. (847) 615-9064
Email: hgravenhorst@bdcf.com

with copies to: WINSTON & STRAWN LLP
35 West Wacker Drive
Chicago, lllinois 60601
Attn: Timothy J. Dable and Daniel J. McGuire
Fax No. (312) 558-5700
Email: tdable@winston.com; dmcguire@winston.com

Any party hereto may change the address at whiely #re to receive notices
hereunder, by notice in writing in the foregoingmar given to the other party. All notices or
demands sent in accordance with this Sectigrsiadll be deemed received on the earlier of the
date of actual receipt or 3 Business Days afterdiq@osit thereof in the mail;_providethat
(a) notices sent by overnight courier service shaldeemed to have been given when received,
(b) notices by facsimile shall be deemed to havenlgven when sent (except that, if not given
during normal business hours for the recipient,llsba deemed to have been given at the
opening of business on the next Business Day ®rahipient) and (c) notices by electronic mail
shall be deemed received upon the sender’s reoéigh acknowledgment from the intended
recipient (such as by the “return receipt requéshaaction, as available, return email or other
written acknowledgment).

13. CHOICE OF LAW AND VENUE; JURY TRIAL WAIVER; JUDICIA L
REFERENCE PROVISION.
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€)) THE VALIDITY OF THIS AGREEMENT AND THE
OTHER LOAN DOCUMENTS (UNLESS EXPRESSLY PROVIDED TO THE
CONTRARY IN ANOTHER LOAN DOCUMENT IN RESPECT OF SUC H OTHER
LOAN DOCUMENT), THE CONSTRUCTION, INTERPRETATION, A ND
ENFORCEMENT HEREOF AND THEREOF, THE RIGHTS OF THE P ARTIES
HERETO AND THERETO WITH RESPECT TO ALL MATTERS ARIS ING
HEREUNDER OR THEREUNDER OR RELATED HERETO OR THERET O, AND
ANY CLAIMS, CONTROVERSIES OR DISPUTES ARISING HEREU NDER OR
THEREUNDER OR RELATED HERETO OR THERETO SHALL BE
DETERMINED UNDER, GOVERNED BY, AND CONSTRUED IN ACC ORDANCE
WITH THE LAWS OF THE STATE OF NEW YORK AND, TO THE EXTENT
APPLICABLE, THE BANKRUPTCY CODE.

(b) IF THE BANKRUPTCY COURT ABSTAINS FROM
HEARING OR REFUSES TO EXERCISE JURISDICTION OVER AN Y OF THE
FOLLOWING, THE PARTIES AGREE THAT ALL ACTIONS OR PR OCEEDINGS
ARISING IN CONNECTION WITH THIS AGREEMENT AND THE O THER LOAN
DOCUMENTS SHALL BE TRIED AND LITIGATED ONLY IN THE  STATE AND,
TO THE EXTENT PERMITTED BY APPLICABLE LAW, FEDERAL COURTS
LOCATED IN THE COUNTY OF NEW YORK, STATE OF NEW YOR K;
PROVIDED, THAT ANY SUIT SEEKING ENFORCEMENT AGAINST ANY
COLLATERAL OR OTHER PROPERTY MAY BE BROUGHT, AT AGE NT'S
OPTION, IN THE COURTS OF ANY JURISDICTION WHERE AGE NT ELECTS
TO BRING SUCH ACTION OR WHERE SUCH COLLATERAL OR OT HER
PROPERTY MAY BE FOUND. EACH BORROWER AND EACH MEMB ER OF
THE LENDER GROUP WAIVE, TO THE EXTENT PERMITTED UND ER
APPLICABLE LAW, ANY RIGHT EACH MAY HAVE TO ASSERT T HE
DOCTRINE OF FORUM NON CONVENIENS OR TO OBJECT TO VENUE TO
THE EXTENT ANY PROCEEDING IS BROUGHT IN ACCORDANCE WITH THIS
SECTION 13(b).

(©) TO THE MAXIMUM EXTENT PERMITTED BY
APPLICABLE LAW, EACH BORROWER AND EACH MEMBER OF TH E
LENDER GROUP HEREBY WAIVE THEIR RESPECTIVE RIGHTS, IF ANY, TO
A JURY TRIAL OF ANY CLAIM, CONTROVERSY, DISPUTE OR CAUSE OF
ACTION DIRECTLY OR INDIRECTLY BASED UPON OR ARISING OUT OF
ANY OF THE LOAN DOCUMENTS OR ANY OF THE TRANSACTION S
CONTEMPLATED THEREIN, INCLUDING CONTRACT CLAIMS, TO RT
CLAIMS, BREACH OF DUTY CLAIMS, AND ALL OTHER COMMON LAW OR
STATUTORY CLAIMS (EACH A “CLAIM "). EACH BORROWER AND EACH
MEMBER OF THE LENDER GROUP REPRESENT THAT EACH HAS
REVIEWED THIS WAIVER AND EACH KNOWINGLY AND VOLUNTA RILY
WAIVES ITS JURY TRIAL RIGHTS FOLLOWING CONSULTATION WITH
LEGAL COUNSEL. IN THE EVENT OF LITIGATION, A COPY OF THIS
AGREEMENT MAY BE FILED AS A WRITTEN CONSENT TO ATR 1AL BY THE
COURT.
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(d) EACH BORROWER HEREBY IRREVOCABLY AND
UNCONDITIONALLY SUBMITS TO THE EXCLUSIVE JURISDICTI ON OF THE
STATE AND FEDERAL COURTS LOCATED IN THE COUNTY OF N EW YORK
AND THE STATE OF NEW YORK, IN ANY ACTION OR PROCEED ING
ARISING OUT OF OR RELATING TO ANY LOAN DOCUMENTS, O R FOR
RECOGNITION OR ENFORCEMENT OF ANY JUDGMENT. EACH O F THE
PARTIES HERETO AGREES THAT A FINAL JUDGMENT IN ANY SUCH
ACTION OR PROCEEDING SHALL BE CONCLUSIVE AND MAY BE
ENFORCED IN OTHER JURISDICTIONS BY SUIT ON THE JUDG MENT OR IN
ANY OTHER MANNER PROVIDED BY LAW. NOTHING IN THIS AGREEMENT
OR ANY OTHER LOAN DOCUMENT SHALL AFFECT ANY RIGHT T HAT
AGENT MAY OTHERWISE HAVE TO BRING ANY ACTION OR PRO CEEDING
RELATING TO THIS AGREEMENT OR ANY OTHER LOAN DOCUME NT
AGAINST ANY LOAN PARTY OR ITS PROPERTIES IN THE COU RTS OF ANY
JURISDICTION.

(e NO CLAIM MAY BE MADE BY ANY LOAN PARTY
AGAINST THE AGENT, ANY OTHER LENDER, OR ANY AFFILIA TE,
DIRECTOR, OFFICER, EMPLOYEE, COUNSEL, REPRESENTATIV E, AGENT,
OR ATTORNEY-IN-FACT OF ANY OF THEM FOR ANY SPECIAL, INDIRECT,
CONSEQUENTIAL, OR PUNITIVE DAMAGES IN RESPECT OF AN Y CLAIM
FOR BREACH OF CONTRACT OR ANY OTHER THEORY OF LIABI LITY
ARISING OUT OF OR RELATED TO THE TRANSACTIONS CONTE MPLATED
BY THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT, OR AN Y ACT,
OMISSION, OR EVENT OCCURRING IN CONNECTION THEREWIT H, AND
EACH LOAN PARTY HEREBY WAIVES, RELEASES, AND AGREES NOT TO
SUE UPON ANY CLAIM FOR SUCH DAMAGES, WHETHER OR NOT ACCRUED
AND WHETHER OR NOT KNOWN OR SUSPECTED TO EXIST IN | TS FAVOR.

14. ASSIGNMENTS AND PARTICIPATIONS; SUCCESSORS.

14.1. Assignments and Participations

@) M Subject to the conditions set forth in claagii) below,
any Lender may assign and delegate all or anyqguouf its rights and duties under the
Loan Documents (including the Obligations owed tanid its Commitments) to one or more
assignees so long as such prospective assigne@ iEligible Transferee (each, an
“Assigneé), with the prior written consent (such consent he unreasonably withheld or
delayed) of:

(A)  Administrative Borrower (not to be unreasonablyhiild
or delayed);_providedthat no consent of Administrative Borrower shadl required (1) if an
Event of Default has occurred and is continuing(drin connection with an assignment to a
Person that is a Lender or an Affiliate (other thatural persons) of a Lender or a Related Fund;
providedfurther,that Administrative Borrower shall be deemed teeheonsented to a proposed
assignment unless it objects thereto by writtenceoto Agent within 5 Business Days after
having received notice thereof; and
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(B)  Agent; providedthat no consent of Agent shall be required
in connection with an assignment to a Person thatliender or an Affiliate (other than natural
persons) of a Lender or a Related Fund.

(i) Assignments shall be subject to the following adddl
conditions:

(A) no assignment may be made to a natural person,
(B) no assignment may be made to a Loan Party,

(C) the amount of the Commitments and the other rigimis
obligations of the assigning Lender hereunder amdkeuthe other Loan Documents subject to
each such assignment (determined as of the datksignment and Acceptance with respect to
such assignment is delivered to Agent) shall b& minimum amount (unless waived by Agent)
of $1,000,000 (except such minimum amount shallapgly to (I) an assignment or delegation
by any Lender to any other Lender, an Affiliateaoly Lender, or a Related Fund of such Lender
or (I) a group of new Lenders, each of which isAdfiliate of each other or a Related Fund of
such new Lender to the extent that the aggregataiainto be assigned to all such new Lenders
is at least $1,000,000);

(D) the parties to each assignment shall execute anceid®
Agent an Assignment and Acceptance; providedt Borrowers and Agent may continue to deal
solely and directly with the assigning Lender imwection with the interest so assigned to an
Assignee until written notice of such assignmewnggether with payment instructions, addresses,
and related information with respect to the Assggnbhave been given to Administrative
Borrower and Agent by such Lender and the Assignee.

(E) unless waived by Agent, the assigning Lender oighe®
has paid to Agent, for Agent’s separate accouptpaessing fee in the amount of $3,500 (for the
avoidance of doubt, neither the assigning LenderAssignee may seek reimbursement of such
fee from a Credit Party); provided, that, with resfpto any assignment pursuant to Section,15.2
such fee, if applicable, shall not be paid by assig Lender; and

(F) the assignee, if it is not a Lender, shall deliceAgent an
Administrative Questionnaire in a form approved bYgent (the “Administrative

Questionnairg.

(b) From and after the date that Agent receives thecwezd
Assignment and Acceptance and, if applicable, paynoé the required processing fee,
() the Assignee thereunder shall be a party heestd, to the extent that rights and
obligations hereunder have been assigned to itupotsto such Assignment and
Acceptance, shall be a “Lender” and shall haveritigs and obligations of a Lender under
the Loan Documents, and (ii) the assigning Lendwllsto the extent that rights and
obligations hereunder and under the other Loan Decis have been assigned by it
pursuant to such Assignment and Acceptance, rahgts rights (except with respect to
Section 11.8and be released from any future obligations utitisrAgreement (and in the
case of an Assignment and Acceptance covering #fleoremaining portion of an assigning

58

Case 3:13-bk-04006 Doc 117-1 Filed 05/17/13 Entered 05/17/13 14:09:50 Desc
Exhibit A--DIP Credit Agreement Page 66 of 125



Lender’s rights and obligations under this Agreetraard the other Loan Documents, such
Lender shall cease to be a party hereto and themtavided,that nothing contained herein
shall release any assigning Lender from obligatitheg survive the termination of this
Agreement, including such assigning Lender’s ohioges under_Section 16nd _Section

18.9(a)

(c) By executing and delivering an Assignment and Aptaece, the
assigning Lender thereunder and the Assignee théegconfirm to and agree with each
other and the other parties hereto as followsotfigr than as provided in such Assignment
and Acceptance, such assigning Lender makes nes@&pation or warranty and assumes
no responsibility with respect to any statemengranties or representations made in or in
connection with this Agreement or the executiongalgy, validity, enforceability,
genuineness, sufficiency or value of this Agreenwerdny other Loan Document furnished
pursuant hereto, (ii) such assigning Lender makesrepresentation or warranty and
assumes no responsibility with respect to the fir@rcondition of any Loan Party or the
performance or observance by any Loan Party of ahyts obligations under this
Agreement or any other Loan Document furnished yans hereto, (iii) such Assignee
confirms that it has received a copy of this Agreamtogether with such other documents
and information as it has deemed appropriate toentalown credit analysis and decision to
enter into such Assignment and Acceptance, (ivihs@issignee will, independently and
without reliance upon Agent, such assigning Lermteany other Lender, and based on such
documents and information as it shall deem appatprat the time, continue to make its
own credit decisions in taking or not taking actiorder this Agreement, (v) such Assignee
appoints and authorizes Agent to take such actmassto exercise such powers under this
Agreement and the other Loan Documents as are atetkgo Agent, by the terms hereof
and thereof, together with such powers as are nasadyp incidental thereto, and (vi) such
Assignee agrees that it will perform all of the igations which by the terms of this
Agreement are required to be performed by it asrader.

(d) Immediately upon Agent’s receipt of the requiredgassing fee, if
applicable, and delivery of notice to the assigniegder pursuant to Section 14.1(H)is
Agreement shall be deemed to be amended to thetektd only to the extent, necessary to
reflect the addition of the Assignee and the resyilhdjustment of the Commitments arising
therefrom. The Commitment allocated to each Assegshall reduce such Commitments of
the assigning Lendearo tanto.

(e) Any Lender may at any time sell to one or more carcial
banks, financial institutions, or other Person®articipant) participating interests in all or
any portion of its Obligations, its Commitment, aiiné other rights and interests of that
Lender (the *Originating Lend®r hereunder and under the other Loan Documents;
provided,that (i) the Originating Lender shall remain a fider” for all purposes of this
Agreement and the other Loan Documents and theciarit receiving the participating
interest in the Obligations, the Commitments, ahe other rights and interests of the
Originating Lender hereunder shall not constitutéender” hereunder or under the other
Loan Documents and the Originating Lender’'s obiayet under this Agreement shall
remain unchanged, (ii) the Originating Lender shalnain solely responsible for the
performance of such obligations, (iii) Borrowerggeht, and the Lenders shall continue to
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deal solely and directly with the Originating Lenda connection with the Originating
Lender’s rights and obligations under this Agreemand the other Loan Documents,
(iv) no Lender shall transfer or grant any paritipg interest under which the Participant
has the right to approve any amendment to, or amgent or waiver with respect to, this
Agreement or any other Loan Document, except to ekient such amendment to, or
consent or waiver with respect to this Agreemenbfoany other Loan Document would
(A) extend the final maturity date of the Obligasohereunder in which such Participant is
participating, (B) reduce the interest rate apjblieao the Obligations hereunder in which
such Participant is participating, (C) release allsubstantially all of the Collateral or
guaranties (except to the extent expressly proviggdin or in any of the Loan Documents)
supporting the Obligations hereunder in which suehrticipant is participating,
(D) postpone the payment of, or reduce the amofjrthe interest or fees payable to such
Participant through such Lender (other than a wabfedefault interest), or (E) decreases
the amount or postpones the due dates of schegdttedpal repayments or prepayments or
premiums payable to such Participant through swstder, (v) no participation shall be sold
to a natural person, (vi) no participation shaldwld to a Loan Party or an Affiliate of a
Loan Party, and (vii) all amounts payable by Boreosvhereunder shall be determined as if
such Lender had not sold such participation, extiggtt if amounts outstanding under this
Agreement are due and unpaid, or shall have beelardd or shall have become due and
payable upon the occurrence of an Event of Defaalth Participant shall be deemed to
have the right of set off in respect of its papating interest in amounts owing under this
Agreement to the same extent as if the amountsopdrticipating interest were owing
directly to it as a Lender under this Agreemenhe Tights of any Participant only shall be
derivative through the Originating Lender with whauch Participant participates and no
Participant shall have any rights under this Agreehor the other Loan Documents or any
direct rights as to the other Lenders, Agent, Beers, the Collateral, or otherwise in
respect of the Obligations. No Participant shaltéhthe right to participate directly in the
making of decisions by the Lenders among themselves

() In connection with any such assignment or paidgm or
proposed assignment or participation or any grémat security interest in, or pledge of, its
rights under and interest in this Agreement, a keentay, subject to the provisions of
Section 18.9disclose all documents and information whichatwnor hereafter may have
relating to Parent and its Subsidiaries and tlesipective businesses.

(9) Any other provision in this Agreement notwithstargli any
Lender may at any time create a security interestr pledge, all or any portion of its rights
under and interest in this Agreement in favor of &ederal Reserve Bank in accordance
with Regulation A of the Federal Reserve Bank o8.U.Treasury Regulation 31 CFR
§203.24, and such Federal Reserve Bank may ersaactepledge or security interest in any
manner permitted under applicable law.

(h) Agent (as a non-fiduciary agent on behalf of Bomrosy shall
maintain, or cause to be maintained, a register ®egistef) on which it enters the name
and address of each Lender as the registered amimiee Commitments (and the principal
amount thereof and stated interest thereon) heldsumh Lender (each, a “Registered
Loar’). Other than in connection with an assignmenalyender of all or any portion of its
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portion of the Commitments to an Affiliate of sucénder or a Related Fund of such Lender
(i) a Registered Loan (and the registered not@nyf, evidencing the same) may be assigned
or sold in whole or in part only by registration @afch assignment or sale on the Register
(and each registered note shall expressly so pepadd (ii) any assignment or sale of all or
part of such Registered Loan (and the registereg, moany, evidencing the same) may be
effected only by registration of such assignmensale on the Register, together with the
surrender of the registered note, if any, evidemcihe same duly endorsed by (or
accompanied by a written instrument of assignmersiate duly executed by) the holder of
such registered note, whereupon, at the requekeafesignated assignee(s) or transferee(s),
one or more new registered notes in the same agfgregincipal amount shall be issued to
the designated assignee(s) or transferee(s). teritve registration of assignment or sale of
any Registered Loan (and the registered note,\ifeadencing the same), Borrowers shall
treat the Person in whose name such Registered (avah the registered note, if any,
evidencing the same) is registered as the owneedhdor the purpose of receiving all
payments thereon and for all other purposes, niagteihding notice to the contrary. In the
case of any assignment by a Lender of all or amfiggoof its Commitments to an Affiliate

of such Lender or a Related Fund of such Lendet vamch assignment is not recorded in
the Register, the assigning Lender, on behalf ofr@eers, shall maintain a register
comparable to the Register.

0] In the event that a Lender sells participationghe Registered
Loan, such Lender, as a non-fiduciary agent on IbefiaBorrowers, shall maintain (or
cause to be maintained) a register on which itrentee name of all participants in the
Registered Loans held by it (and the principal amdidand stated interest thereon) of the
portion of such Registered Loans that is subjecsuoh participations) (the_“"Participant
Reqistef). A Registered Loan (and the Registered Noteny, evidencing the same) may
be participated in whole or in part only by regsivn of such participation on the
Participant Register (and each registered note¢ skptessly so provide). Any participation
of such Registered Loan (and the registered nétany, evidencing the same) may be
effected only by the registration of such partitipa on the Participant Register.

()] Agent shall make a copy of the Register (and damider shall
make a copy of its Participant Register in the mixie has one) available for review by
Borrowers from time to time as Borrowers may reakbnrequest.

14.2. Successors This Agreement shall bind and inure to the berdfthe respective

successors and assigns of each of the partiesidprthbwhat no Borrower may assign this
Agreement or any rights or duties hereunder witltbatLenders’ prior written consent and any
prohibited assignment shall be absolutely valdinitio. No consent to assignment by the
Lenders shall release any Borrower from its Obiayet. A Lender may assign this Agreement
and the other Loan Documents and its rights anteslitereunder and thereunder pursuant to
Section 14.1and, except as expressly required pursuant tadBet#.1 no consent or approval
by any Loan Party is required in connection witly anch assignment.

15.

AMENDMENTS; WAIVERS.

15.1. Amendments and Waivers
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€)) No amendment, waiver or other modification of gmgvision of
this Agreement or any other Loan Document (othantthe Fee Letter), and no consent
with respect to any departure by Borrowers therefrehall be effective unless the same
shall be in writing and signed by the Required lassdor by Agent at the written request of
the Required Lenders) and the Loan Parties thapanty thereto and then any such waiver
or consent shall be effective, but only in the #ipestance and for the specific purpose
for which given;_providedthat:

0] no such waiver, amendment, or consent shall, umessiting and
signed by all of the Lenders directly affected #ir and all of the Loan Parties that are party
thereto, do any of the following:

(A) increase the amount of or extend the expiratioe daany
Commitment of any Lender or amend, modify, or etiaté the last sentence_of Section 2.,4(c)

(B) postpone or delay any date fixed by this Agreenoerany
other Loan Document for any payment of principalterest, fees, or other amounts due
hereunder or under any other Loan Document, and

(C)  reduce the principal of, or the rate of interest amy loan
or other extension of credit hereunder, or reduefaes or other amounts payable hereunder or
under any other Loan Document (except in connedtitim the waiver of applicability of Section
2.6(b) (which waiver shall be effective with the writteansent of the Required Lenders),

(i) no such waiver, amendment, or consent shall, umessiting and
signed by all of the Lenders and all of the LoamtiPa that are party thereto, do any of the
following:

(A) amend, modify, or eliminate this Section or anyvsion
of this Agreement providing for consent or otheticatby all Lenders,

(B) amend, modify, or eliminate Section 4d4.2
(C) amend, modify, or eliminate Section 16.11

(D) other than as permitted by Section 16.@dlease Agent's
Lien in and to any of the Collateral,

(E) amend, modify, supplement, alter or eliminate the
definitions of “Required Lenders” or “Pro Rata Sdfar

(F)  contractually subordinate any of Agent’s Liens,

(G) other than in connection with a merger, liquidation
dissolution or sale of such Person expressly peciby the terms hereof or the other Loan
Documents, release any Borrower or any Guaranton fany obligation for the payment of
money or consent to the assignment or transfemlgyBorrower or any Guarantor of any of its
rights or duties under this Agreement or the otttam Documents,
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(H) amend, modify, supplement, alter or eliminate ahyhe
provisions of Section 2.4(b)(Or (ii),

() amend, modify, supplement, alter or eliminate ahyhe
provisions of Section 14 \Mith respect to assignments to, or participatwite, Persons who are
Loan Parties or Affiliates of Loan Parties, or

J amend, modify, supplement, alter or eliminate the
definition of “Budget”.

(b) No amendment, waiver, modification, or consent Iskhahend,
modify, waive, or eliminate,

0] the definition of, or any of the terms or provissoof, the Fee
Letter, without the written consent of Agent andr®wers (and shall not require the written
consent of any of the Lenders), or

(i) any provision of Section 1@ertaining to Agent, or any other rights
or duties of Agent under this Agreement or the othean Documents, without the written
consent of Agent, Borrowers, and the Required Lexnyde

(c) No amendment, waiver, modification, elimination; consent
shall, without written consent of Borrowers andtedaender (i) modify the definition of
Maximum Revolver Amount or (ii) amend, modify or m& Section 2.1(c),

(d) Anything in this_Section 15.fo the contrary notwithstanding, any
amendment, modification, elimination, waiver, cartséermination, or release of, or with
respect to, any provision of this Agreement or ather Loan Document that relates only to
the relationship of the Lender Group among thenesgland that does not affect the rights
or obligations of any Borrower, shall not requinsent by or the agreement of any Loan
Party.

15.2. Replacement of Certain Lenders

@) If (i) any action to be taken by the Lender Groop Agent
hereunder requires the consent, authorizationgogemnent of all Lenders or all Lenders
affected thereby and if such action has receivedctinsent, authorization, or agreement of
the Required Lenders but not of all Lenders orlLalhders affected thereby, or (ii) any
Lender makes a claim for compensation under Sedfipthen Borrowers or Agent, upon at
least 5 Business Days prior irrevocable notice, maymanently replace any Lender that
failed to give its consent, authorization, or agneat (a “Non-Consenting Lendgor any
Lender that made a claim for compensation_(a “Tardetl) with one or more financial
institutions as new Lenders (each such new Lermd&Replacement Lendgr and the Non-
Consenting Lender or Tax Lender, as applicabld| Bage no right to refuse to be replaced
hereunder. Such notice to replace the Non-Consghender or Tax Lender, as applicable,
shall specify an effective date for such replacamehich date shall not be later than 15
Business Days after the date such notice is given.
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(b) Prior to the effective date of such replacement tRon-
Consenting Lender or Tax Lender, as applicable, aach Replacement Lender shall
execute and deliver an Assignment and Acceptandgea only to the Non-Consenting
Lender or Tax Lender, as applicable, being repaiduil its share of the outstanding
Obligations (without any premium or penalty of akipd whatsoever, but includingll
interest, fees and other amounts that may be dpayable in respect thereof. If the Non-
Consenting Lender or Tax Lender, as applicabld] séimse or fail to execute and deliver
any such Assignment and Acceptance prior to theceffe date of such replacement, Agent
may, but shall not be required to, execute andvelebuch Assignment and Acceptance in
the name or and on behalf of the Non-Consentingleeor Tax Lender, as applicable, and
irrespective of whether Agent executes and deligeh Assignment and Acceptance, the
Non-Consenting Lender or Tax Lender, as applicabiaell be deemed to have executed and
delivered such Assignment and Acceptance. Theacepient of any Non-Consenting
Lender or Tax Lender, as applicable, shall be nia@ecordance with the terms of Section
14.1 Until such time as one or more Replacement Lendpall have acquired all of the
Obligations, the Commitments, and the other rigimnd obligations of the Non-Consenting
Lender or Tax Lender, as applicable, hereunderusmtr the other Loan Documents, the
Non-Consenting Lender or Tax Lender, as applicatit@)l remain obligated to make the
Non-Consenting Lender’'s or Tax Lender’s, as appleaPro Rata Share of Revolving
Loans.

15.3. No Waivers; Cumulative Remedies No failure by Agent or any Lender to
exercise any right, remedy, or option under thigekgnent or any other Loan Document, or
delay by Agent or any Lender in exercising the samé operate as a waiver thereof. No
waiver by Agent or any Lender will be effective ess it is in writing, and then only to the
extent specifically stated. No waiver by Agentamy Lender on any occasion shall affect or
diminish Agent’s and each Lender’s rights thereafberequire strict performance by Borrowers
of any provision of this Agreement. Agent’s andredender’s rights under this Agreement and
the other Loan Documents will be cumulative andenatiusive of any other right or remedy that
Agent or any Lender may have.

16. AGENT,; THE LENDER GROUP.

16.1. Appointment and Authorization of Agent. Each Lender hereby designates and
appoints BDCF as its agent under this Agreement thedother Loan Documents and each
Lender hereby irrevocably authorizes Agent to etee@nd deliver each of the other Loan
Documents on its behalf and to take such otheoman its behalf under the provisions of this
Agreement and each other Loan Document and to isgesach powers and perform such duties
as are expressly delegated to Agent by the terrttisoAgreement or any other Loan Document,
together with such powers as are reasonably intatlémereto. Agent agrees to act as agent for
and on behalf of the Lenders on the conditionsaioetl in this Section 16Any provision to the
contrary contained elsewhere in this Agreemenh@ny other Loan Document notwithstanding,
Agent shall have no duties or responsibilities,egtdhose expressly set forth herein or in the
other Loan Documents, nor shall Agent have or skl to have any fiduciary relationship
with any Lender, and no implied covenants, fundjoresponsibilities, duties, obligations or
liabilities shall be read into this Agreement oryasther Loan Document or otherwise exist
against Agent. Without limiting the generality thie foregoing, the use of the term “agent” in
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this Agreement or the other Loan Documents witkneice to Agent is not intended to connote
any fiduciary or other implied (or express) obligas arising under agency doctrine of any
applicable law. Instead, such term is used masglg matter of market custom, and is intended
to create or reflect only a representative relatngm between independent contracting parties.
Each Lender hereby further authorizes Agent tcaadhe secured party under each of the Loan
Documents that create a Lien on any item of ColldteExcept as expressly otherwise provided
in this Agreement, Agent shall have and may usedls discretion with respect to exercising or
refraining from exercising any discretionary righis taking or refraining from taking any
actions that Agent expressly is entitled to takessert under or pursuant to this Agreement and
the other Loan Documents. Without limiting the geality of the foregoing, or of any other
provision of the Loan Documents that provides sgbt powers to Agent, Lenders agree that
Agent shall have the right to exercise the follogvypowers as long as this Agreement remains in
effect: (a) maintain, in accordance with its casaoy business practices, ledgers and records
reflecting the status of the Obligations, the Gellal, payments and proceeds of Collateral, and
related matters, (b) execute or file any and allificing or similar statements or notices,
amendments, renewals, supplements, documentsyrimestis, proofs of claim, notices and other
written agreements with respect to the Loan Docus)€n) make Revolving Loans, for itself or
on behalf of Lenders, as provided in the Loan Dosnts, (d) exclusively receive, apply, and
distribute the Collections of the Loan Parties esvjgled in the Loan Documents, (e) open and
maintain such bank accounts and cash managemangaments as Agent deems necessary and
appropriate in accordance with the Loan Documeotsttie foregoing purposes, (f) perform,
exercise, and enforce any and all other rightsrantedies of the Lender Group with respect to
Borrowers or their Subsidiaries, the Obligatiors Collateral, the Collections of the Loan
Parties, or otherwise related to any of same asiged in the Loan Documents, and (g) incur
and pay such Lender Group Expenses as Agent may deeessary or appropriate for the
performance and fulfillment of its functions andysos pursuant to the Loan Documents.

16.2. Deleqgation of Duties Agent may execute any of its duties under tlagse@ment
or any other Loan Document by or through agentgleyees or attorneys in fact and shall be
entitled to advice of counsel concerning all matigertaining to such duties. Agent shall not be
responsible for the negligence or misconduct of aggnt or attorney in fact that it selects as
long as such selection was made without grossgergie or willful misconduct.

16.3. Liability of Agent. None of the Agent-Related Persons shall (a)diee for any
action taken or omitted to be taken by any of thurder or in connection with this Agreement or
any other Loan Document or the transactions coneegh hereby (except for its own gross
negligence or willful misconduct), or (b) be respilae in any manner to any of the Lenders for
any recital, statement, representation or warrangde by any Loan Party or any of its
Subsidiaries or Affiliates, or any officer or ditec thereof, contained in this Agreement or in
any other Loan Document, or in any certificate,orgpstatement or other document referred to
or provided for in, or received by Agent under prconnection with, this Agreement or any
other Loan Document, or the validity, effectivenegnuineness, enforceability or sufficiency of
this Agreement or any other Loan Document, or foy &ilure of any Loan Party or its
Subsidiaries or any other party to any Loan Docunterperform its obligations hereunder or
thereunder. No Agent-Related Person shall be uagigobligation to any Lenders to ascertain
or to inquire as to the observance or performarfcang of the agreements contained in, or
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conditions of, this Agreement or any other Loan oent, or to inspect the books and records
or properties of any Loan Party or its Subsidiaries

16.4. Reliance by Agent Agent shall be entitled to rely, and shall biyfprotected in
relying, upon any writing, resolution, notice, ceng certificate, affidavit, letter, telegram,
telefacsimile or other electronic method of trarssian, telex or telephone message, statement
or other document or conversation believed by ibéogenuine and correct and to have been
signed, sent, or made by the proper Person or Reraad upon advice and statements of legal
counsel (including counsel to Borrowers or counselny Lender), independent accountants and
other experts selected by Agent. Agent shall lig fustified in failing or refusing to take any
action under this Agreement or any other Loan Daninunless Agent shall first receive such
advice or concurrence of the Lenders as it deemsoppate and until such instructions are
received, Agent shall act, or refrain from actiag,it deems advisable. If Agent so requests, it
shall first be indemnified to its reasonable satibn by the Lenders against any and all liability
and expense that may be incurred by it by reasdakafig or continuing to take any such action.
Agent shall in all cases be fully protected in rgfior in refraining from acting, under this
Agreement or any other Loan Document in accordavittea request or consent of the Required
Lenders and such request and any action takenloreféo act pursuant thereto shall be binding
upon all of the Lenders.

16.5. Notice of Default or Event of Default Agent shall not be deemed to have
knowledge or notice of the occurrence of any DéfauEvent of Default, except, in the case of
Agent, with respect to defaults in the payment rigpal, interest, fees, and expenses required
to be paid to Agent for the account of the Lenderd, except with respect to Events of Default
of which Agent has actual knowledge, unless Agdatlshave received written notice from a
Lender or Administrative Borrower referring to thWggreement, describing such Default or
Event of Default, and stating that such notice ‘isaice of default.” Agent promptly will notify
the Lenders of its receipt of any such notice carof Event of Default of which Agent has actual
knowledge. If any Lender obtains actual knowleaddeany Event of Default, such Lender
promptly shall notify the other Lenders and Agehsuach Event of Default. Each Lender shall
be solely responsible for giving any notices toHtgticipants, if any. Subject to Section 16.4
Agent shall take such action with respect to suafablt or Event of Default as may be
requested by the Required Lenders in accordande Safction 10 provided however that
unless and until Agent has received any such reégagent may (but shall not be obligated to)
take such action, or refrain from taking such actiwith respect to such Default or Event of
Default as it shall deem advisable.

16.6. Credit Decision. Each Lender acknowledges that none of the ABefated
Persons has made any representation or warraitfyatal that no act by Agent hereinafter taken,
including any review of the affairs of Parent atedSubsidiaries or Affiliates, shall be deemed to
constitute any representation or warranty by angrigRelated Person to any Lender. Each
Lender represents to Agent that it has, indepahdamd without reliance upon any Agent-
Related Person and based on such due diligencapdods and information as it has deemed
appropriate, made its own appraisal of and invastg into the business, prospects, operations,
property, financial and other condition and creditininess of any Borrower or any other Person
party to a Loan Document, and all applicable badulatory laws relating to the transactions
contemplated hereby, and made its own decisiomter @énto this Agreement and to extend
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credit to Borrowers. Each Lender also represérasit will, independently and without reliance
upon any Agent-Related Person and based on suehmémdés and information as it shall deem
appropriate at the time, continue to make its owadit analysis, appraisals and decisions in
taking or not taking action under this Agreemend #me other Loan Documents, and to make
such investigations as it deems necessary to infaself as to the business, prospects,
operations, property, financial and other conditwl creditworthiness of any Borrower or any
other Person party to a Loan Document. Exceptnfatices, reports, and other documents
expressly herein required to be furnished to thedees by Agent, Agent shall have no duty or
responsibility to provide any Lender with any ctedr other information concerning the
business, prospects, operations, property, finaao other condition or creditworthiness of any
Borrower or any other Person party to a Loan Docuntieat may come into the possession of
any of the Agent-Related Persons. Each Lendercadkalges that Agent has no duty or
responsibility, either initially or on a continuingasis (except to the extent, if any, that is
expressly specified herein) to provide such Lendih any credit or other information with
respect to Borrowers, their Affiliates or any oéithrespective business, legal, financial or other
affairs, and irrespective of whether such inforimaticame into Agent’s or its respective
Affiliates’ or representatives’ possession befarafter the date on which such Lender became a
party to this Agreement.

16.7. Costs and Expenses; Indemnification Agent may incur and pay Lender Group
Expenses to the extent it reasonably deems negessappropriate for the performance and
fulfillment of its functions, powers, and obligati® pursuant to the Loan Documents, including
court costs, attorneys fees and expenses, feegx@ahses of financial accountants, advisors,
consultants, and appraisers, costs of collectiorouggide collection agencies, auctioneer fees
and expenses, and costs of security guards oransepremiums paid to maintain the Collateral,
whether or not Borrowers are obligated to reimbutggent or Lenders for such expenses
pursuant to this Agreement or otherwise. Agergughorized and directed to deduct and retain
sufficient amounts from payments or proceeds ofGh#ateral received by Agent to reimburse
Agent for such out-of-pocket costs and expenses po the distribution of any amounts to
Lenders. In the event Agent is not reimbursedsiach costs and expenses by Parent or its
Subsidiaries, each Lender hereby agrees thatahdsshall be obligated to pay to Agent such
Lender's ratable thereof. @ Whether or not the Mmahens contemplated hereby are
consummated, each of the Lenders, on a ratabls, ksl indemnify and defend the Agent-
Related Persons (to the extent not reimbursed loy drehalf of Borrowers and without limiting
the obligation of Borrowers to do so) from and agtiany and all Indemnified Liabilities;
provided howevey that no Lender shall be liable for the paymenang Agent-Related Person
of any portion of such Indemnified Liabilities rétsog solely from such Person’s gross
negligence or willful misconduct. Without limitath of the foregoing, each Lender shall
reimburse Agent upon demand for such Lender’s latabare of any costs or out of pocket
expenses (including attorneys, accountants, adyisaod consultants fees and expenses) incurred
by Agent in connection with the preparation, exegutdelivery, administration, modification,
amendment, or enforcement (whether through negwimtlegal proceedings or otherwise) of,
or legal advice in respect of rights or respongibd under, this Agreement or any other Loan
Document to the extent that Agent is not reimburt@dsuch expenses by or on behalf of
Borrowers. The undertaking in this Section shalivive the payment of all Obligations
hereunder and the resignation or replacement ohiAge
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16.8. Agent in_Individual Capacity. BDCF and its Affiliates may make loans to,
acquire equity interests in, and generally engagany kind of financial advisory, underwriting,
or other business with Parent and its Subsidiaares Affiliates and any other Person party to
any Loan Document as though BDCF were not Agenéureter, and, in each case, without
notice to or consent of the other members of thedee Group. The other members of the
Lender Group acknowledge that, pursuant to sudkites, BDCF or its Affiliates may receive
information regarding Parent or its Affiliates aryaother Person party to any Loan Documents
that is subject to confidentiality obligations iavbr of Parent or such other Person and that
prohibit the disclosure of such information to ttenders, and the Lenders acknowledge that, in
such circumstances (and in the absence of a waiveuch confidentiality obligations, which
waiver Agent will use its reasonable best effodsobtain), Agent shall not be under any
obligation to provide such information to them. eTterms “Lender” and “Lenders” include
BDCEF in its individual capacity.

16.9. Successor Agent Agent may resign as Agent upon 30 days (10 deagrs Event
of Default has occurred and is continuing) prioitt®n notice to the Lenders (unless such notice
is waived by the Required Lenders) and AdministeaBorrower (unless such notice is waived
by Administrative Borrower or an Event of Defaulkists). If Agent resigns under this
Agreement, the Required Lenders shall be entithgth (so long as no Event of Default has
occurred and is continuing) the consent of Admraiste Borrower (such consent not to be
unreasonably withheld, delayed, or conditionedpoat a successor Agent for the Lenders. If
no successor Agent is appointed prior to the effeafate of the resignation of Agent, Agent
may appoint, after consulting with the Lenders Addninistrative Borrower, a successor Agent.
In any such event, upon the acceptance of its appent as successor Agent hereunder, such
successor Agent shall succeed to all the rightaepgy and duties of the retiring Agent and the
term “Agent” shall mean such successor Agent ardrétiring Agent’'s appointment, powers,
and duties as Agent shall be terminated. After @tying Agent’'s resignation hereunder as
Agent, the provisions of this Section $6all inure to its benefit as to any actions taken
omitted to be taken by it while it was Agent untleis Agreement. If no successor Agent has
accepted appointment as Agent by the date whi@@ idays following a retiring Agent’s notice
of resignation, the retiring Agent’s resignatiormkimevertheless thereupon become effective and
the Lenders shall perform all of the duties of Aghareunder until such time, if any, as the
Lenders appoint a successor Agent as providedoiorea

16.10. Lender in_Individual Capacity. Any Lender and its respective Affiliates may
make loans to, issue letters of credit for the ant®f, accept deposits from, acquire Equity
Interests in and generally engage in any kind péricial advisory, underwriting, or other
business with any Loan Party and its Subsidiarrest Affiliates and any other Person party to
any Loan Documents as though such Lender were henhder hereunder without notice to or
consent of the other members of the Lender Grolipe other members of the Lender Group
acknowledge that, pursuant to such activities, suehder and its respective Affiliates may
receive information regarding Parent or its Aftidia or any other Person party to any Loan
Documents that is subject to confidentiality obligas in favor of Parent or such other Person
and that prohibit the disclosure of such informatio the Lenders, and the Lenders acknowledge
that, in such circumstances (and in the absen@ewadiver of such confidentiality obligations,
which waiver such Lender will use its reasonabl&t leéforts to obtain), such Lender shall not be
under any obligation to provide such informatioritem.
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16.11. Collateral Matters.

@) The Lenders hereby irrevocably authorize Agenteiease any
Lien on any Collateral (i) upon the termination tife Commitments and payment and
satisfaction in full by Borrowers of all of the Qdptions, (ii) constituting property being sold or
disposed of if a release is required or desirableannection therewith and if Administrative
Borrower certifies to Agent that the sale or dispos is permitted under Section 7(d@nd Agent
may rely conclusively on any such certificate, withfurther inquiry), (iii) constituting property
in which Parent or its Subsidiaries owned no irgeat the time Agent’s Lien was granted nor at
any time thereafter, or (iv) constituting propeldgsed to any Loan Party under a lease that has
expired or is terminated in a transaction permitiader this Agreement. The Loan Parties and
the Lenders hereby irrevocably authorize Agentedaspon the instruction of the Required
Lenders, to (a) consent to, credit bid or purch@sther directly or through one or more
acquisition vehicles) all or any portion of the @&tdral at any sale thereof conducted under the
provisions of the Bankruptcy Code, including un@section 363 of the Bankruptcy Code,
(b) credit bid or purchase (either directly or thgh one or more acquisition vehicles) all or any
portion of the Collateral at any sale or other d&pon thereof conducted under the provisions
of the Code, including pursuant to Sections 9-61®-620 of the Code, or (c) credit bid or
purchase (either directly or through one or morguésition vehicles) all or any portion of the
Collateral at any other sale or foreclosure coretlidly Agent (whether by judicial action or
otherwise) in accordance with applicable law. bnmection with any such credit bid or
purchase, (i) the Obligations owed to the Lendbedl de entitled to be, and shall be, credit bid
on a ratable basis (with Obligations with respectcontingent or unliquidated claims being
estimated for such purpose if the fixing or liquida thereof would not unduly delay the ability
of Agent to credit bid or purchase at such saletber disposition of the Collateral and, if such
claims cannot be estimated without unduly delayimgability of Agent to credit bid, then such
claims shall be disregarded, not credit bid, andembitled to any interest in the asset or assets
purchased by means of such credit bid) and the érsnadhose Obligations are credit bid shall be
entitled to receive interests (ratably based upenproportion of their Obligations credit bid in
relation to the aggregate amount of Obligationsrealit bid) in the asset or assets so purchased
(or in the Equity Interests of the acquisition \aior vehicles that are used to consummate such
purchase), and (ii) Agent, based upon the instwnotif the Required Lenders, may accept non-
cash consideration, including debt and equity seesrrissued by such acquisition vehicle or
vehicles and in connection therewith Agent may cedine Obligations owed to the Lenders and
(ratably based upon the proportion of their Oblmad credit bid in relation to the aggregate
amount of Obligations so credit bid) based upon vhkie of such non-cash consideration.
Except as provided above, Agent will not executd deliver a release of any Lien on any
Collateral without the prior written authorization (y) if the release is of all or substantially al
of the Collateral, all of the Lenders, or (z) othise, the Required Lenders. Upon request by
Agent or Administrative Borrower at any time, thenders will confirm in writing Agent’s
authority to release any such Liens on particwaes or items of Collateral pursuant to this
Section 16.11provided that (1) Agent shall not be required to execumg @document necessary
to evidence such release on terms that, in Agemision, would expose Agent to liability or
create any obligation or entail any consequenceratiian the release of such Lien without
recourse, representation, or warranty, and (2) satdase shall not in any manner discharge,
affect, or impair the Obligations or any Liens @thhan those expressly being released) upon
(or obligations of any Loan Party in respect ofl) iaterests retained by any Loan Party,
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including, the proceeds of any sale, all of whibhlscontinue to constitute part of the Collateral.
The Lenders further hereby irrevocably authorizertgat its option and in its sole discretion, to
subordinate any Lien granted to or held by Agemtanrany Loan Document to the holder of any
Permitted Lien on such property if such PermittednLsecures Permitted Purchase Money
Indebtedness.

(b) Agent shall have no obligation whatsoever to anthefLenders to
assure that the Collateral exists or is owned bgan Party or is cared for, protected, or insured
or has been encumbered, or that Agent’s Liens baen properly or sufficiently or lawfully
created, perfected, protected, or enforced or atélezl to any particular priority, or that any
particular items of Collateral meet the eligibiltyiteria applicable in respect thereof or whether
to impose, maintain, reduce, or eliminate any paldr reserve hereunder or whether the amount
of any such reserve is appropriate or not, or ey@ge at all or in any particular manner or under
any duty of care, disclosure or fidelity, or to tane exercising, any of the rights, authorities
and powers granted or available to Agent pursuararty of the Loan Documents, it being
understood and agreed that in respect of the @ddlator any act, omission, or event related
thereto, subject to the terms and conditions coathiherein, Agent may act in any manner it
may deem appropriate, in its sole discretion gigent's own interest in the Collateral in its
capacity as one of the Lenders and that Agent slaakk no other duty or liability whatsoever to
any Lender as to any of the foregoing, except lasratise provided herein.

16.12. Restrictions on Actions by Lenders; Sharing of Paymnts

(@) Each of the Lenders agrees that it shall not, autithe express
written consent of Agent, and that it shall, to éx¢ent it is lawfully entitled to do so, upon the
written request of Agent, set off against the Cdtiigns, any amounts owing by such Lender to
Parent or its Subsidiaries or any deposit accoohiarent or its Subsidiaries now or hereafter
maintained with such Lender. Each of the Lendershér agrees that it shall not, unless
specifically requested to do so in writing by Agetdke or cause to be taken any action,
including, the commencement of any legal or eqletgiiroceedings to enforce any Loan
Document against any Borrower or any Guarantoroofoteclose any Lien on, or otherwise
enforce any security interest in, any of the Celiak

(b) If, at any time or times any Lender shall receiyeby payment,
foreclosure, setoff, or otherwise, any proceed€alfateral or any payments with respect to the
Obligations, except for any such proceeds or paysnesteived by such Lender from Agent
pursuant to the terms of this Agreement, or (iympants from Agent in excess of such Lender’'s
Pro Rata Share of all such distributions by Ageath Lender promptly shall (A) turn the same
over to Agent, in kind, and with such endorsemastsnay be required to negotiate the same to
Agent, or in immediately available funds, as apie, for the account of all of the Lenders and
for application to the Obligations in accordancethwihe applicable provisions of this
Agreement, or (B) purchase, without recourse orravdy, an undivided interest and
participation in the Obligations owed to the othenders so that such excess payment received
shall be applied ratably as among the Lenders oordance with their Pro Rata Shares;
provided that to the extent that such excess paymentwueteby the purchasing party is
thereafter recovered from it, those purchases dicgaations shall be rescinded in whole or in
part, as applicable, and the applicable portionth&f purchase price paid therefor shall be
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returned to such purchasing party, but withoutregeexcept to the extent that such purchasing
party is required to pay interest in connectiorhwiite recovery of the excess payment.

16.13. Agency for Perfection Agent hereby appoints each other Lender asgésita
(and each Lender hereby accepts such appointnmanf)d purpose of perfecting Agent’s Liens
in assets which, in accordance with Article 8 otidde 9, as applicable, of the Code can be
perfected by possession or control. Should anyéepbtain possession or control of any such
Collateral, such Lender shall notify Agent therearid, promptly upon Agent’s request therefor
shall deliver possession or control of such Colldtéo Agent or in accordance with Agent’s
instructions.

16.14. Payments by Agent to the Lenders All payments to be made by Agent to the
Lenders shall be made by bank wire transfer of idiately available funds pursuant to such
wire transfer instructions as each party may dedeyrior itself by written notice to Agent.
Concurrently with each such payment, Agent shadinidy whether such payment (or any
portion thereof) represents principal, premiumsfee interest of the Obligations.

16.15. Concerning the Collateral and Related Loan Documeist Each member of the
Lender Group authorizes and directs Agent to emtir this Agreement and the other Loan
Documents. Each member of the Lender Group agitesany action taken by Agent in
accordance with the terms of this Agreement or dtleer Loan Documents relating to the
Collateral and the exercise by Agent of its povsatsforth therein or herein, together with such
other powers that are reasonably incidental thesttall be binding upon all of the Lenders.

16.16. Field Examination Reports; Confidentiality; Disclaimers by Lenders; Other
Reports and Information. By becoming a party to this Agreement, each Lender:

(@) is deemed to have requested that Agent furnisin diender,
promptly after it becomes available, a copy of efaeld examination report respecting Parent or
its Subsidiaries (each, a “Reg9rprepared by or at the request of Agent, and Agdmall so
furnish each Lender with such Reports,

(b) expressly agrees and acknowledges that Agent date@)make
any representation or warranty as to the accurd@ny Report, and (ii) shall not be liable for
any information contained in any Report,

(c) expressly agrees and acknowledges that the Repoetsnot
comprehensive audits or examinations, that Agentottrer party performing any field
examination will inspect only specific informatioregarding Loan Parties and will rely
significantly upon Loan Parties’ books and recoatswell as on representations of Borrowers’
personnel,

(d) agrees to keep all Reports and other material, pudohic
information regarding Loan Parties and their operat assets, and existing and contemplated
business plans in a confidential manner in accarelanth Section 18,%nd

(e) without limiting the generality of any other indeification
provision contained in this Agreement, agreesto(fold Agent and any other Lender preparing
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a Report harmless from any action the indemnifyiiegpder may take or fail to take or any
conclusion the indemnifying Lender may reach omdfimm any Report in connection with any
loans or other credit accommodations that the imdigtng Lender has made or may make to
Borrowers, or the indemnifying Lender’s particigatiin, or the indemnifying Lender’s purchase
of, a loan or loans of Borrowers, and (ii) to paydagrotect, and indemnify, defend and hold
Agent and any such other Lender preparing a Rdpamnless from and against, the claims,
actions, proceedings, damages, costs, expensesytiaeidamounts (including, attorneys’ fees
and costs) incurred by Agent and any such othedéepreparing a Report as the direct or
indirect result of any third parties who might abtall or part of any Report through the
indemnifying Lender.

() In addition to the foregoing, (x) any Lender mayn time to time
request of Agent in writing that Agent provide teck Lender a copy of any report or document
provided by Parent or its Subsidiaries to Agent b@s not been contemporaneously provided by
Parent or such Subsidiary to such Lender, and, upoeipt of such request, Agent promptly
shall provide a copy of same to such Lender, (heextent that Agent is entitled, under any
provision of the Loan Documents, to request addéiaeports or information from Parent or its
Subsidiaries, any Lender may, from time to timasomnably request Agent to exercise such right
as specified in such Lender's notice to Agent, wbpon Agent promptly shall request of
Administrative Borrower the additional reports mfarmation reasonably specified by such
Lender, and, upon receipt thereof from Parent oh subsidiary, Agent promptly shall provide
a copy of same to such Lender, and (z) any time Algent renders to Borrowers a statement
regarding the Loan Account, Agent shall send a aimuch statement to each Lender.

16.17. Several Obligations; No Liability. Notwithstanding that certain of the Loan
Documents now or hereafter may have been or wikhezuted only by or in favor of Agent in
its capacity as such, and not by or in favor ofltkaders, any and all obligations on the part of
Agent (if any) to make any credit available hereamghall constitute the several (and not joint)
obligations of the respective Lenders on a ratabdesis, according to their respective
Commitments, to make an amount of such credit m@&xteed, in principal amount, at any one
time outstanding, the amount of their respectiven@itments. Nothing contained herein shall
confer upon any Lender any interest in, or sukgegt Lender to any liability for, or in respect of,
the business, assets, profits, losses, or ligslitf any other Lender. Each Lender shall besolel
responsible for notifying its Participants of anwtiers relating to the Loan Documents to the
extent any such notice may be required, and no érestall have any obligation, duty, or
liability to any Participant of any other LendeExcept as provided in Section 166 member
of the Lender Group shall have any liability foethcts of any other member of the Lender
Group. No Lender shall be responsible to any Beeroor any other Person for any failure by
any other Lender to fulfill its obligations to makeedit available hereunder, nor to advance for
such Lender or on its behalf, nor to take any otation on behalf of such Lender hereunder or
in connection with the financing contemplated herei

17.  WITHHOLDING TAXES.
17.1. Payments All payments made by Borrowers hereunder or uraag note or

other Loan Document will be made without setoffulci@rclaim, or other defense. In addition,
all such payments will be made free and clear o, \&ithout deduction or withholding for, any
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present or future Indemnified Taxes, and in thenevany deduction or withholding of
Indemnified Taxes is required, Borrowers shall chmpith the next sentence of this Section
17.1 If any Indemnified Taxes are so levied or imghdgorrowers agree to pay the full amount
of such Indemnified Taxes and such additional arto@s may be necessary so that every
payment of all amounts due under this Agreement,rexte, or Loan Document, including any
amount paid pursuant to this Section 1after withholding or deduction for or on accouhtay
Indemnified Taxes, will not be less than the amopnivided for herein;_providedthat
Borrowers shall not be required to increase any sumounts to the extent that the increase in
such amount payable results from Agent's or suchde€s own willful misconduct or gross
negligence (as finally determined by a court of petent jurisdiction). Borrowers will furnish
to Agent as promptly as possible after the datepdngment of any Indemnified Tax is due
pursuant to applicable law, certified copies of taceipts evidencing such payment by
Borrowers. Borrowers agree to pay any presenuturdé stamp, value added or documentary
taxes or any other excise or property taxes, clsaesimilar levies that arise from any payment
made hereunder or from the execution, deliveryfoperance, recordation, or filing of, or
otherwise with respect to this Agreement or angotloan Document.

17.2. Exemptions

@) If a Lender or Participant is entitled to claim aremption or
reduction from United States withholding tax, sugmder or Participant agrees with and in
favor of Agent, to deliver to Agent (or, in the easf a Participant, to the Lender granting the
participation only) one of the following before e2ang its first payment under this Agreement:

0] if such Lender or Participant is entitled to claamexemption from
United States withholding tax pursuant to the pdidfinterest exception, (A) a statement of the
Lender or Participant, signed under penalty ofypgrjthat it is not a (I) a “bank” as described in
Section 881(c)(3)(A) of the IRC, (Il) a 10% sharkel®o of any Borrower (within the meaning of
Section 871(h)(3)(B) of the IRC), or (lll) a conteal foreign corporation related to any
Borrower within the meaning of Section 864(d)(4)teé IRC, and (B) a properly completed and
executed IRS Form W-8BEN or Form W-8IMY (with progtachments);

(i) if such Lender or Participant is entitled to claan exemption
from, or a reduction of, withholding tax under aildd States tax treaty, a properly completed
and executed copy of IRS Form W-8BEN,;

(i) if such Lender or Participant is entitled to cldinat interest paid
under this Agreement is exempt from United Statébhelding tax because it is effectively
connected with a United States trade or businessuofi Lender, a properly completed and
executed copy of IRS Form W-8ECI;

(iv)  if such Lender or Participant is entitled to cldinat interest paid
under this Agreement is exempt from United Statébhelding tax because such Lender or
Participant serves as an intermediary, a propenygpteted and executed copy of IRS Form W-
8IMY (with proper attachments); or
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(v) a properly completed and executed copy of any otben or
forms, including IRS Form W-9, as may be requireder the IRC or other laws of the United
States as a condition to exemption from, or reduactf, United States withholding or backup
withholding tax.

(b) Each Lender or Participant shall provide new fofmrssuccessor
forms) upon the expiration or obsolescence of armgvipusly delivered forms and to
promptly notify Agent (or, in the case of a Papamt, to the Lender granting the
participation only) of any change in circumstanedsch would modify or render invalid
any claimed exemption or reduction.

(c) If a Lender or Participant claims an exemptiomfravithholding
tax in a jurisdiction other than the United Stats;h Lender or such Participant agrees with
and in favor of Agent, to deliver to Agent (or, timee case of a Participant, to the Lender
granting the participation only) any such form omfis, as may be required under the laws
of such jurisdiction as a condition to exemptioonf; or reduction of, foreign withholding
or backup withholding tax before receiving its fiplyment under this Agreement, but only
if such Lender or such Participant is legally abdedeliver such forms, providedhat
nothing in this_Section 17.2(c3hall require a Lender or Participant to discl@segy
information that it deems to be confidential (irdilhg without limitation, its tax returns).
Each Lender and each Participant shall provide fugms (or successor forms) upon the
expiration or obsolescence of any previously deéideforms and to promptly notify Agent
(or, in the case of a Participant, to the Lendantgng the participation only) of any change
in circumstances which would modify or render imdablny claimed exemption or
reduction.

(d) If a Lender or Participant claims exemption fromeduction of,
withholding tax and such Lender or Participantssedissigns, grants a participation in, or
otherwise transfers all or part of the Obligatiof8orrowers to such Lender or Participant,
such Lender or Participant agrees to notify Agentiq the case of a sale of a participation
interest, to the Lender granting the participatimty) of the percentage amount in which it
is no longer the beneficial owner of ObligationBafrrowers to such Lender or Participant.
To the extent of such percentage amount, Agent wdht such Lender's or such
Participant’s documentation provided pursuant totiSe 17.2(a)or 17.2(c)as no longer
valid. With respect to such percentage amount) ®articipant or Assignee may provide
new documentation, pursuant_ to Section 17.8(a}7.2(c) if applicable. Borrowers agree
that each Participant shall be entitled to the benef this Section 17#vith respect to its
participation in any portion of the Commitments atid Obligations so long as such
Participant complies with the obligations set fdarthhis Section 1with respect thereto.

17.3. Reductions

@) If a Lender or a Participant is entitled to a m&dhn in the
applicable withholding tax, Agent (or, in the cadea Participant, to the Lender granting the
participation) may withhold from any interest payr& such Lender or such Participant an
amount equivalent to the applicable withholding tafter taking into account such
reduction. If the forms or other documentationuiegd by Section 17.2(ar 17.2(c)are
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not delivered to Agent (or, in the case of a Pgudict, to the Lender granting the
participation), then Agent (or, in the case of atiPi@ant, to the Lender granting the
participation) may withhold from any interest payrmhé such Lender or such Participant
not providing such forms or other documentationaamunt equivalent to the applicable
withholding tax.

(b) If the IRS or any other Governmental Authority dietUnited
States or other jurisdiction asserts a claim thgem (or, in the case of a Participant, to the
Lender granting the participation) did not propexiyhhold tax from amounts paid to or for
the account of any Lender or any Participant due filure on the part of the Lender or any
Participant (because the appropriate form was alweted, was not properly executed, or
because such Lender failed to notify Agent (or sBalticipant failed to notify the Lender
granting the participation) of a change in circiemses which rendered the exemption from,
or reduction of, withholding tax ineffective, orrf@any other reason) such Lender shall
indemnify and hold Agent harmless (or, in the caka Participant, such Participant shall
indemnify and hold the Lender granting the paratipn harmless) for all amounts paid,
directly or indirectly, by Agent (or, in the caska Participant, to the Lender granting the
participation), as tax or otherwise, including géea and interest, and including any taxes
imposed by any jurisdiction on the amounts payableAgent (or, in the case of a
Participant, to the Lender granting the participatonly) under this Section 17ogether
with all costs and expenses (including attornege’sfand expenses). The obligation of the
Lenders and the Participants under this subsecdtiwall survive the payment of all
Obligations and the resignation or replacement gémt.

17.4. Refunds If Agent or a Lender determines, in its solectB§on in good faith,
that it has received a refund of any Indemnifieaté&ato which Borrowers have paid additional
amounts pursuant to this Section $@ long as no Default or Event of Default hasuomd and
is continuing, it shall pay over such refund to B@rers (but only to the extent of payments
made, or additional amounts paid, by Borrowers unttés Section 17with respect to
Indemnified Taxes giving rise to such a refund}, ofeall out-of-pocket expenses of Agent or
such Lender and without interest (other than amgrast paid by the applicable Governmental
Authority with respect to such a refund); providdtgt Borrowers, upon the request of Agent or
such Lender, agrees to repay the amount paid ovBotrowers (plus any penalties, interest or
other charges, imposed by the applicable Goverrahénithority, other than such penalties,
interest or other charges imposed as a resulteofatififul misconduct or gross negligence of
Agent hereunder) to Agent or such Lender in thenegent or such Lender is required to repay
such refund to such Governmental Authority. Ndtaianding anything in this Agreement to the
contrary, this Section 13hall not be construed to require Agent or anydeerio make available
its tax returns (or any other information whichdgems confidential) to any Borrower or any
other Person.

17.5. Tax Indemnity. The Loan Parties shall jointly and severallyenuhify each
Indemnified Person (as defined in Section Y} ®llectively a “Tax Indemnitég (but with
respect to a Participant subject to the last sester Section 17.2(3l)for the full amount of
Taxes or other taxes arising in connection witls thgreement or any other Loan Document
(including, without limitation, any Taxes or othtaxes imposed or asserted on or attributable to
amounts payable under this Section p&id by such Tax Indemnitee and all reasonalds &nd
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disbursements of attorneys, experts, or consulemdsall other out-of-pocket costs and expenses
actually incurred in connection therewith or in peantion with the enforcement of this
indemnification, as and when they are incurred argspective of whether suit is brought,
whether or not such Taxes or such other taxes warectly or legally imposed or asserted by
the relevant Governmental Authority (other than 8&xr such other taxes resulting from gross
negligence or willful misconduct of such Tax Indetea as finally determined by a court of
competent jurisdiction and any tax imposed on tiieimcome or net profits of any Indemnified
Person (including any branch profits taxes)). Téstion 17.5hall survive the termination of
this Agreement and the repayment of the Obligations

18. GENERAL PROVISIONS.

18.1. Effectiveness This Agreement shall be binding and deemed ®¥eovhen
executed by Borrowers, Agent and each Lender whiggeture is provided for on the signature
pages hereof.

18.2. Section Headings Headings and numbers have been set forth hdogin
convenience only. Unless the contrary is compdilethe context, everything contained in each
Section applies equally to this entire Agreement.

18.3. Interpretation . Neither this Agreement nor any uncertainty obgyuity herein
shall be construed against the Lender Group or Bosrower, whether under any rule of
construction or otherwise. On the contrary, thggeement has been reviewed by all parties and
shall be construed and interpreted according teotbdamary meaning of the words used so as to
accomplish fairly the purposes and intentions bpaities hereto.

18.4. Severability of Provisions Each provision of this Agreement shall be sebvlera
from every other provision of this Agreement foretlpurpose of determining the legal
enforceability of any specific provision.

18.5. Intentionally Omitted . .

18.6. Debtor-Creditor Relationship. The relationship between the Lenders and
Agent, on the one hand, and the Loan Parties, erother hand, is solely that of creditor and
debtor. No member of the Lender Group has (orl db@ldeemed to have) any fiduciary
relationship or duty to any Loan Party arising otibr in connection with the Loan Documents
or the transactions contemplated thereby, and tiser® agency or joint venture relationship
between the members of the Lender Group, on théhand, and the Loan Parties, on the other
hand, by virtue of any Loan Document or any trahsacontemplated therein.

18.7. Counterparts; Electronic Execution. This Agreement may be executed in any
number of counterparts and by different partiesseparate counterparts, each of which, when
executed and delivered, shall be deemed to beigimaly and all of which, when taken together,
shall constitute but one and the same Agreemerlivédy of an executed counterpart of this
Agreement by telefacsimile or other electronic modthof transmission shall be equally as
effective as delivery of an original executed ceupart of this Agreement. Any party delivering
an executed counterpart of this Agreement by ted@fisile or other electronic method of
transmission also shall deliver an original exeduteunterpart of this Agreement but the failure
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to deliver an original executed counterpart shait affect the validity, enforceability, and
binding effect of this Agreement. The foregoinglstapply to each other Loan Document
mutatis mutandis.

18.8. Revival and Reinstatement of Obligations; Certain Vdivers.

If the incurrence or payment of the Obligationsdny Loan Party or the transfer
to the Lender Group of any property should for eegson subsequently be asserted, or declared,
to be void or voidable under any state or fedemal telating to creditors’ rights, including
provisions of the Bankruptcy Code relating to fralketit conveyances, preferences, or other
voidable or recoverable payments of money or teassfof property (each, a "Voidable
Transfef), and if the Lender Group is required to repayastore, in whole or in part, any such
Voidable Transfer, or elects to do so upon the @dwif counsel, then, as to any such Voidable
Transfer, or the amount thereof that the Lenderu@ris required or elects to repay or restore,
and as to all reasonable costs, expenses, andatsoifees of the Lender Group related thereto,
the liability of Loan Parties automatically shadl kevived, reinstated, and restored and shall exist
as though such Voidable Transfer had never beer mad

18.9. Confidentiality .

€)) Agent and Lenders each individually (and not jgiot jointly and
severally) agree that material, non-public inforimatregarding Parent and its Subsidiaries,
their operations, assets, and existing and contetwl business plans _(“Confidential
Informatiori) shall be treated by Agent and the Lenders immfidential manner, and shall
not be disclosed by Agent and the Lenders to Peratio are not parties to this Agreement,
except: (i) to attorneys for and other advisocgoantants, auditors, and consultants to any
member of the Lender Group and to employees, direend officers of any member of the
Lender Group (the Persons in this clause (i), “legr@roup Representativg®n a “need to
know” basis in connection with this Agreement ahd transactions contemplated hereby
and on a confidential basis, (ii) to Subsidiariad &ffiliates of any member of the Lender
Group, provided that any such Subsidiary or Affdisshall have agreed to receive such
information hereunder subject to the terms of 8estion 18.9(iii) as may be required by
regulatory authorities so long as such authortiesinformed of the confidential nature of
such information, (iv) as may be required by st&tdecision, or judicial or administrative
order, rule, or regulation; providedat (x) prior to any disclosure under this cla(isg the
disclosing party agrees to provide Administrativa®wer with prior notice thereof, to the
extent that it is practicable to do so and to tkterd that the disclosing party is permitted to
provide such prior notice to Administrative Borravirsuant to the terms of the applicable
statute, decision, or judicial or administrativeden, rule, or regulation and (y) any
disclosure under this clause (iv) shall be limited the portion of the Confidential
Information as may be required by such statuteisaet or judicial or administrative order,
rule, or regulation, (v) as may be agreed to inaade in writing by Administrative
Borrower, (vi) as requested or required by any Guwental Authority pursuant to any
subpoena or other legal process, provided, thapr(ar to any disclosure under this clause
(vi) the disclosing party agrees to provide Adntir@gve Borrower with prior written notice
thereof, to the extent that it is practicable tosdcand to the extent that the disclosing party
is permitted to provide such prior written noticeAdministrative Borrower pursuant to the

77

Case 3:13-bk-04006 Doc 117-1 Filed 05/17/13 Entered 05/17/13 14:09:50 Desc
Exhibit A--DIP Credit Agreement Page 85 of 125



terms of the subpoena or other legal process ananfy disclosure under this clause (vi)
shall be limited to the portion of the Confidentiaformation as may be required by such
Governmental Authority pursuant to such subpoenatioer legal process, (vii) as to any
such information that is or becomes generally aédl to the public (other than as a result
of prohibited disclosure by Agent or the Lenderstloe Lender Group Representatives),
(viii) in connection with any assignment, partidipa or pledge of any Lender’s interest
under this Agreement, provided that prior to retepConfidential Information any such
assignee, participant, or pledgee shall have agre&diting to receive such Confidential
Information hereunder subject to the terms of thection, (ix) in connection with any
litigation or other adversary proceeding involvipgrties hereto which such litigation or
adversary proceeding involves claims related taitites or duties of such parties under this
Agreement or the other Loan Documents; providiat, prior to any disclosure to any
Person (other than any Loan Party, Agent, any Leradey of their respective Affiliates, or
their respective counsel) under this clause (ix}hwespect to litigation involving any
Person (other than any Borrower, Agent, any Lendey, of their respective Affiliates, or
their respective counsel), the disclosing partyeagrto provide Administrative Borrower
with prior written notice thereof, and (x) in cormtien with, and to the extent reasonably
necessary for, the exercise of any secured creditoedy under this Agreement or under
any other Loan Document.

(b) Anything in this Agreement to the contrary notwttdrsling, Agent
may disclose information concerning the terms amadtions of this Agreement and the
other Loan Documents to loan syndication and pgicgporting services or in its marketing
or promotional materials, with such information ¢onsist of deal terms and other
information customarily found in such publicatioms marketing or promotional materials
and may otherwise use the name, logos, and otkegnia of any Borrower or the other
Loan Parties and the Commitments provided hereumdeany “tombstone” or other
advertisements, on its website or in other marketmaterials of the Agent.

(c) The Loan Parties hereby acknowledge that Ageritsohffiliates
may make available to the Lenders materials orrmétion provided by or on behalf of
Borrowers hereunder (collectively, “Borrower Matdsi) by posting the Borrower
Materials on IntraLinks, SyndTrak or another simaéectronic system (the “Platfofjrand
certain of the Lenders may be “public-side” Lendérs., Lenders that do not wish to
receive material non-public information with resptxthe Loan Parties or their securities)
(each, a “Public Lend®: The Loan Parties shall be deemed to have au#wh Agent and
its Affiliates and the Lenders to treat Borrowert®taals marked “PUBLIC” or otherwise at
any time filed with the SEC as not containing angtenial non-public information with
respect to the Loan Parties or their securitieptoposes of United States federal and state
securities laws. All Borrower Materials marked ‘BUC” are permitted to be made
available through a portion of the Platform desigdaas “Public Investor” (or another
similar term). Agent and its Affiliates and the riders shall be entitled to treat any
Borrower Materials that are not marked “PUBLIC"that are not at any time filed with the
SEC as being suitable only for posting on a portbthe Platform not marked as “Public
Investor” (or such other similar term).
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18.10. Survival. All representations and warranties made by tbanLParties in the

Loan Documents and in the certificates or othetrumsents delivered in connection with or
pursuant to this Agreement or any other Loan Docurskall be considered to have been relied
upon by the other parties hereto and shall surtinee execution and delivery of the Loan
Documents and the making of any Loans, regardlieaesyinvestigation made by any such other
party or on its behalf and notwithstanding that Atger any Lender may have had notice or
knowledge of any Default or Event of Default oronect representation or warranty at the time
any credit is extended hereunder, and shall coatinufull force and effect as long as the
principal of, or any accrued interest on, any Loamany fee or any other amount payable under
this Agreement is outstanding or unpaid and so lamghe Commitments have not expired or
been terminated.

18.11. Patriot Act. Each Lender that is subject to the requiremehthie Patriot Act
hereby notifies each Borrower that pursuant to rdguirements of the Act, it is required to
obtain, verify and record information that iderdggfieach Borrower, which information includes
the name and address of each Borrower and othemation that will allow such Lender to
identify Borrower in accordance with the PatriottAdn addition, if Agent is required by law or
regulation or internal policies to do so, it shHadlve the right to periodically conduct (a) Patriot
Act searches, OFAC/PEP searches, and customanyidodl background checks for the Loan
Parties and (b) OFAC/PEP searches and customamdundl background checks for the Loan
Parties’ senior management and key principals, Bordowers agree to cooperate in respect of
the conduct of such searches and further agreethibateasonable costs and charges for such
searches shall constitute Lender Group Expensesihéer and be for the account of Borrowers.

18.12. Integration. This Agreement, together with the other Loan Woents, reflects
the entire understanding of the parties with resgethe transactions contemplated hereby and
shall not be contradicted or qualified by any otagreement, oral or written, before the date
hereof.

18.13. Oreck as Agent for Borrowers Each Borrower hereby irrevocably appoints
Oreck as the borrowing agent and attorney-in-faot &ll Borrowers (“Administrative
Borrower’) which appointment shall remain in full force aaffect unless and until Agent shall
have received prior written notice signed by eadir®ver that such appointment has been
revoked and that another Borrower has been appmbiA@ministrative Borrower. Each
Borrower hereby irrevocably appoints and authoridesninistrative Borrower (i) to provide
Agent with all notices with respect to Revolvingdos and all other notices and instructions
under this Agreement and (ii) to take such actimidministrative Borrower deems appropriate
on its behalf to obtain Revolving Loans and to edser such other powers as are reasonably
incidental thereto to carry out the purposes of fkgreement. Each Borrower hereby jointly and
severally agrees to indemnify each member of thedee Group and hold each member of the
Lender Group harmless against any and all liabigpense, loss or claim of damage or injury,
made against the Lender Group by any Credit Partyyoany third party whosoever, arising
from or incurred by reason of (a) the handlinghe# toan Account and Collateral of Borrowers
as herein provided, (b) the Lender Group’s relyimig any instructions of Administrative
Borrower, or (c) any other action taken by the Lem@roup hereunder or under the other Loan
Documents, except that Borrowers will have no ligbto the relevant Agent-Related Person or
Lender-Related Person under this Section 1&itl3 respect to any liability that has been figall
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determined by a court of competent jurisdictiom#&we resulted solely from the gross negligence
or willful misconduct of such Agent-Related Person_ender-Related Person, as the case may
be.

[Signature pages to follow.]

80

Case 3:13-bk-04006 Doc 117-1 Filed 05/17/13 Entered 05/17/13 14:09:50 Desc
Exhibit A--DIP Credit Agreement Page 88 of 125



IN WITNESS WHEREOF, the parties hereto have caused this Agreemedn to
executed and delivered as of the date first abaittew.

BORROWERS: ORECK CORPORATION

By:
Name:
Title:

ORECK DIRECT, LLC

By:
Name:
Title:

ORECK MERCHANDISING, LLC

By:
Name:
Title:

ORECK HOMECARE, LLC

By:
Name:
Title:

VECTEUR, LLC

By:
Name:
Title:

Case 3:13-bk-04006 Doc 117-1 Filed 05/17/13 Entered 05/17/13 14:09:50 Desc
Exhibit A--DIP Credit Agreement Page 89 of 125



ORECK HOLDINGS, LLC

By:

Name:

Title:

ORECK FRANCHISE SERVICES, LLC

By:

Name:

Title:

ORECK MANUFACTURING COMPANY

By:

Name:

Title:

ORECK SALES, LLC

By:

Name:

Title:
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GUARANTOR: ASP ORECK INC.

By:

Name:

Title:
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BLACK DIAMOND COMMERCIAL FINANCE,
L.L.C, as Agent

By:

Name:
Its Authorized Signatory
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GSC RECOVERY IlI, L.P. as a Lender

By: GSC RECOVERY Il GP, L.P.,
in its capacity as General Partner

By: GSC RIII, LLC,
in its capacity as General Partner

By:  GSC Acquisition Holdings, L.L.C.,
in its capacity as Managing Member

By: GSC Manager, LLC,
in its capacity as Manager

By:  Black Diamond Capital Management, L.L.@.,
its capacity as Member

Stephen H. Deckoff
Managing Principal
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Schedule 1.1

As used in the Agreement, the following terms shadive the following
definitions:

“Acceptable Bill of Ladin§ means with respect to In-Transit Inventory, a
tangible, negotiable bill of lading that is eith@rin Borrower’'s customary form for In-Transit
Inventory that is already in transit and subjectatdill of lading on the Closing Date or
subsequently shipped within sixty (60) days aftex €losing Date, or (ii) that is (a) is issued
either by a common carrier which is not an Afféatf the applicable Foreign Vendor or any
Borrower and which is in actual possession of simefentory; (b) covers only such In-Transit
Inventory; (c) is issued to the order of a Borrowerif so requested by Agent, to the order of
Agent; (d) names Agent as a notify party and baarsnspicuous notation on its face of Agent’'s
security interest therein (unless such bill of haglis issued to the order of Agent); (e) is subject
to Agent’s duly perfected, first priority securityterest and no other Lien that is not a Permitted
Lien; and (f) is otherwise in form and content m@bly acceptable to Agent.

“Account’ means an account (as that term is defined inckx® of the Code).

“Account Debtot means an account debtor (as that term is defiméoe Code).

“Accounting Changésmeans changes in accounting principles requirgdhle
promulgation of any rule, regulation, pronouncemenipinion by the Financial Accounting
Standards Board of the American Institute of CexdifPublic Accountants (or successor thereto
or any agency with similar functions).

“Additional Document$has the meaning specified therefor in Sectiord ®flthe

Agreement.
“Administrative Borrowe't has the meaning specified therefor in Sectiori38.
“Administrative Questionnaifehas the meaning specified therefor in Section
14.1(a)

“Affiliate ” means, as applied to any Person, any other Pesbancontrols, is
controlled by, or is under common control with, Isuerson. For purposes of this definition,
“control” means the possession, directly or indigethrough one or more intermediaries, of the
power to direct the management and policies of i@dPe whether through the ownership of
Equity Interests, by contract, or otherwise; predichoweverthat, for purposes of Section 7:12
(a) any Person which owns directly or indirectly?d@r more of the Equity Interests having
ordinary voting power for the election of the BoafdDirectors or equivalent governing body of
a Person or 10% or more of the partnership or atlagrership interests of a Person (other than
as a limited partner of such Person) shall be ddeanéAffiliate of such Person, (b) each director
(or comparable manager) of a Person shall be deémieel an Affiliate of such Person, and (c)
each partnership in which a Person is a generahgrashall be deemed an Affiliate of such
Person.

“Agent’ has the meaning specified therefor in the preankthe Agreement.
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“Agent-Related Persohismeans Agent, together with its Affiliates, offise
directors, employees, attorneys, and agents.

“Agent’s Account means the Deposit Account of Agent identified ®chedule
A-1 (or such other Deposit Account of Agent that hasrbdesignated as such, in writing, by
Agent to Administrative Borrower and the Lenders).

“Agent’s Liens means the Liens granted by Parent or its Subsgdidao Agent
under the Loan Documents and securing the Obligstio

“Agreement means the Debtor-in-Possession Credit and SgcAgteement to
which this_Schedule 1i% attached.

“Application Event means the occurrence of (a) a failure by Borr@aterrepay
all of the Obligations in full on the Maturity Datéb) an Event of Default, or (c) any disposition
of Collateral other than a Permitted Disposition.

“Assigneé¢ has the meaning specified therefor in Section1(®). of the

Agreement.

“Assignment and Acceptanteneans an Assignment and Acceptance Agreement
substantially in the form of Exhibit £o the Agreement.

“Authorized Persohmeans any one of the individuals identified_omé&dule A-2
to the Agreement, as such schedule is updated frova to time by written notice from
Administrative Borrower to Agent.

“Availability” means, as of any date of determination, the amthat Borrowers
are entitled to borrow as Revolving Loans undertiSec2.1 of the Agreement (after giving
effect to the then outstanding Revolver Usage).

“Avoided Paymentshas the meaning set forth in Section 2.4(e)(vii)

“Bankruptcy Casés means the cases of Borrowers and Guarantors lyoint
administered under chapter 11 of the BankruptcyeCpending before the Bankruptcy Court,
bearing case number 13-04006 and any supersehlapger 7 case or cases.

“Bankruptcy Codémeans the United States Code (11 U.S.C. 88 dGy.), as
amended, and any successor statute, as in efbecttime to time.

“Bankruptcy Court has the meaning set forth in the recitals toAlgeeement.

“BDCF” means Black Diamond Commercial Finance, L.L.CQeaware limited
liability company.

“Board of Director$ means, as to any Person, the board of directors (
comparable managers) of such Person, or any coaaniiereof duly authorized to act on behalf
of the board of directors (or comparable managers).

Schedule 1.1
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“Board of Governors means the Board of Governors of the Federal Reser
System of the United States (or any successor).

“Books’ means books and records (including a Borrowersawy other Loan
Party’s Records indicating, summarizing, or evidegcsuch Borrower’'s or such other Loan
Party’s assets (including the Collateral) or lidigis, such Borrower’s or such other Loan Party’s
Records relating to such Borrower’s or such othearlParty’s business operations or financial
condition, or such Borrower’s or such other Loanty?s Goods or General Intangibles related to
such information).

“Borrower’ has the meaning specified therefor in the preanbthe Agreement.

“Borrower Material$ has the meaning specified therefor_in Sectio®({.of the

Agreement.

“Borrowing” means a borrowing consisting of Revolving Loanaden on the
same day by the Lenders (or Agent on behalf thgreof

“Budgef’ means the thirteen (13) week consolidated weekigrating budget of

Loan Parties setting forth the projected colleciand disbursements for the Loan Parties for the
periods described therein in substantially the séonmat as the initial budget delivered to
Agent, a copy of which is attached as Exhibjta® amended, modified or supplemented from
time to time with Agent’s written consent; suchrtéén-week Budget to be updated (in
substantially the same format as the prior thifeeek Budget) every four weeks by Borrowers,
submitted to Agent and, upon acceptance in wribggAgent in its sole discretion, the prior
approved Budget, as updated, forecast shall catestihe then approved Budget.

“Business Day means any day that is not a Saturday, Sundagtleer day on
which banks are authorized or required to closesymnt to the rules and regulations of the
Federal Reserve System.

“Capitalized Lease Obligati®trmeans that portion of the obligations under a
Capital Lease that is required to be capitalizeglacordance with GAAP.

“Capital Least means a lease that is required to be capitalipedfinancial
reporting purposes in accordance with GAAP.

“Carveout has the meaning set forth in the Interim Ordethw Final Order, as
applicable.

“Carveout Expense Resetvmeans, as of any date of determination, a reserve
established on account of the Carveout and Otlautsty Liabilities.

“Cash Equivalents means (a) marketable direct obligations issued oWy
unconditionally guaranteed by, the United Statessued by any agency thereof and backed by
the full faith and credit of the United Statesesch case maturing within 1 year from the date of
acquisition thereof, (b) marketable direct obligats issued or fully guaranteed by any state of
the United States or any political subdivision afyasuch state or any public instrumentality
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thereof maturing within 1 year from the date of @sdion thereof and having one of the two
highest ratings obtainable from either Standard &r3 Rating Group (“S&P or Moody’s
Investors Service, Inc. (*Moody’} (c) commercial paper maturing no more than 8@0s from
the date of creation thereof and, at the time guasition, having a rating of at least A-1 from
S&P or at least P-1 from Moody'’s, (d) certificates deposit, time deposits, overnight bank
deposits or bankers’ acceptances maturing withiedr from the date of acquisition thereof
issued by any bank organized under the laws ofuthiked States or any state thereof or the
District of Columbia or any United States branctadbreign bank having combined capital and
surplus of not less than $250,000,000, (e) Depbsitbunts maintained with (i) any bank that
satisfies the criteria described in clause (d) abov (i) any other bank organized under the laws
of the United States or any state thereof so I®tha full amount maintained with any such
other bank is insured by the Federal Deposit Inmegaorporation, (f) repurchase obligations of
any commercial bank satisfying the requirementslafise (d) of this definition or recognized
securities dealer having combined capital and aarpf not less than $250,000,000, having a
term of not more than seven days, with respecttairities satisfying the criteria in clauses (a)
or (d) above, (g) debt securities with maturitiésig months or less from the date of acquisition
backed by standby letters of credit issued by aommercial bank satisfying the criteria
described in clause (d) above, and (h) Investmentaoney market funds substantially all of
whose assets are invested in the types of assatslurl in clauses (a) through (g) above.

“Cash Management Servi¢esieans any cash management or related services
including treasury, depository, return items, ovafil controlled disbursement, merchant stored
value cards, e-payables services, electronic fummdssfer, interstate depository network,
automatic clearing house transfer (including thetofated Clearing House processing of
electronic funds transfers through the direct FaeldBeserve Fedline system) and other cash
management arrangements.

“CEC” means a controlled foreign corporation (as teattis defined in the IRC).

“Change in Contrédlmeans that (a) GSCP (NJ), LP or any Affiliatertad fails

to own and control, directly or indirectly, 50.1%r, more, of the Equity Intersts of each Loan
Party having the right to vote for the electionnoémbers of the Board of Directors, (b) any
“person” or “group” (within the meaning of Sectioh3(d) and 14(d) of the Exchange Act), other
than Permitted Holders, becomes the beneficial owas defined in Rule 13d-3 under the
Exchange Act), directly or indirectly, of 20%, omonme, of the Equity Interests of a Loan Party
having the right to vote for the election of mensbhef the Board of Directors of such Loan
Party, (c) a majority of the members of the Boafdaectors do not constitute Continuing

Directors, or (d) Borrowers or Parent fail to owrdacontrol, directly or indirectly, 100% of the

Equity Interests of each other Loan Party and t8absidiaries.

“Chattel Papeérmeans chattel paper (as that term is definechen@ode), and
includes tangible chattel paper and electronictehpaper.

“Chief Restructuring Officér means W. Michael Robbins, in his capacity as
Chief Restructuring Officer duly appointed and autbed by Borrowers, on terms and
conditions reasonably acceptable to Agent and Lisnde
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“Closing Daté means the date of the making of the initial Reuaj Loan (or
other extension of credit) under the Agreement.

“Cod€’ means the New York Uniform Commercial Code, agfiect from time
to time; provided, however, that in the event thgtreason of mandatory provisions of law, any
or all of the attachment, perfection, priority, @medies with respect to Agent’'s Lien on any
Collateral is governed by the Uniform Commerciad€as enacted and in effect in a jurisdiction
other than the State of New York, the term “Codegédlsmean the Uniform Commercial Code as
enacted and in effect in such other jurisdictiotelyofor purposes of the provisions thereof
relating to such attachment, perfection, priordlyyemedies. To the extent that defined terms set
forth herein shall have different meanings undeffedint Articles under the Uniform
Commercial Code, the meaning assigned to suchetkfiarm under Article 9 of the Uniform
Commercial Code shall control.

“Collateral’ means all of each Borrower's and each Guarantoo'w owned or
hereafter acquired:

(@) Accounts;

(b) Books;

(© Chattel Paper;

(d) Deposit Accounts;

(e) Goods, including Equipment and Fixtures;

() General Intangibles, including, without limiian, Intellectual Property
and Intellectual Property Licenses;

(9) Inventory;

(h) Investment Related Property; Negotiable Calldie Supporting
Obligations;

(k) Commercial Tort Claims;

(2) money, Cash Equivalents, or other assets df toan Party that now or
hereafter come into the possession, custody, dralaf Agent (or its agent or designee); and

(m) all of the proceeds (as such term is definedha&n Code) and products,
whether tangible or intangible, of any of the fareg, including proceeds of insurance or
Commercial Tort Claims covering or relating to amyall of the foregoing, and any and all
Accounts, Books, Chattel Paper, Deposit Accountpjifinent, Fixtures, General Intangibles
(including, without limitation, Intellectual Proggr and Intellectual Property Licenses),
Inventory, Investment Related Property, Negotigbtdlateral, Supporting Obligations, money,
or other tangible or intangible property resultiffpm the sale, lease, license, exchange,
collection, or other disposition of any of the fgoing, the proceeds of any award in
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condemnation with respect to any of the foregoargy rebates or refunds, whether for taxes or
otherwise, and all proceeds of any such proceeadsny portion thereof or interest therein, and
the proceeds thereof, and all proceeds of anydfisdamage to, or destruction of the above,
whether insured or not insured, and, to the extesit otherwise included, any indemnity,
warranty, or guaranty payable by reason of los$aonage to, or otherwise with respect to any of
the foregoing (collectively, the “Proceé&flsWithout limiting the generality of the foreganthe
term “Proceeds” includes whatever is receivableeceived when Investment Related Property
or proceeds are sold, exchanged, collected, orwibe disposed of, whether such disposition is
voluntary or involuntary, and includes proceedsany indemnity or guaranty payable to such
Loan Party or Agent from time to time with respecany of the Investment Related Property.

All Real Property Collateral and other non-Codel&selal shall be deemed to be
included as part of the Collateral, including witlhdimitation all of the Loan Parties’ rights
(including purchase options) under any lease df segersonal property from the Cookeville
IDB. Those items identified as Excluded Assets éctdn 3.1shall be deemed to be excluded
from the Collateral to the extent, and in accor@anith the terms and conditions thereof.

“Collateral Access Agreeméntmeans a landlord waiver, bailee letter, or
acknowledgement agreement of any lessor, wareh@rsgmocessor, consignee, or other Person
in possession of, having a Lien upon, or havingptsgor interests in the Books, Equipment,
Accounts or Inventory of any Loan Party or any tsf $ubsidiaries, in each case, in favor of
Agent with respect to the Collateral at such presiisr otherwise in the custody, control or
possession of such lessor, warehouseman, processsignee or other Person and in form and
substance reasonably satisfactory to Agent.

“Commitment means, with respect to each Lender, its Commitmand, with
respect to all Lenders, their Commitments, in eeabe as such Dollar amounts are set forth
beside such Lender’'s name under the applicablerdgrad Schedule C-fio the Agreement or in
the Assignment and Acceptance pursuant to whicth sqwemder became a Lender under the
Agreement, as such amounts may be reduced or ssxtellom time to time pursuant to
assignments made in accordance with the provisiériSection 14.1of the Agreement. The
Commitment of all Lenders on the Closing Date shal$9,500,000.

“Committee$ means, collectively, the official committee ofsetured creditors
and any other committee formed, appointed or apgutaw any Chapter 11 Case.

“Confidential Informatiofi has the meaning specified therefor_in Sectior9(E§.
of the Agreement.

“Consumer Accouritmeans an Account in which the Account Debtor ietail
consumer arising under Oreck’s standard Retaibliment Sales Agreement with such Account
Debtor.

“Continuing Directot means (a) any member of the Board of Directors wias
a director (or comparable manager) of Parent ornCllbsing Date, and (b) any individual who
becomes a member of the Board of Directors of Raker the Closing Date if such individual
was approved, appointed or nominated for electmthé Board of Directors by either GSCP
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(NJ), LP or any Affiliate thereof or a majority tife Continuing Directors (regardless of whether
such person is in addition to or in replacementany member of the Board of Directors
referenced in the immediately preceding subsectah but excluding any such individual

originally proposed for election in opposition teetBoard of Directors in office at the Closing
Date in an actual or threatened election contdstimg to the election of the directors (or
comparable managers) of Parent and whose initslinagtion of office resulted from such

contest or the settlement thereof.

“Control Agreemerit means a control agreement, in form and substance
reasonably satisfactory to Agent, executed andvel@d by Parent or one of its Subsidiaries,
Agent, and the applicable securities intermedianyh(respect to a Securities Account) or bank
(with respect to a Deposit Account) or issuer, ljwéspect to uncertificated securities).

“Cookeville IDB” means the Industrial Development Board of theyGof
Cookeville, Tennessee.

“Copyrights’ means any and all rights in any works of authgrsimcluding (i)
copyrights and moral rights, (ii) copyright rega&tons and recordings thereof and all
applications in connection therewith including tbdsted on_Schedule 5.26(h)ii) income,
license fees, royalties, damages, and paymentsandwereafter due or payable under and with
respect thereto, including payments under all Besnentered into in connection therewith and
damages and payments for past, present, or futtmegements thereof, (iv) the right to sue for
past, present, and future infringements thereadd, @p all of each Borrower’'s and each other
Loan Party’s rights corresponding thereto througltloe world.

“Copyright Security Agreemehtmeans each Copyright Security Agreement
executed and delivered by a Borrower or anothenl®arty and Agent, in form and substance
reasonably acceptable to Agent.

“Customs Brokér means a Person that is engaged by Agent to ¢hed@ransit
Inventory through U.S. Customs.

“Default’ means an event, condition, or default that, wht# giving of notice, the
passage of time, or both, would be an Event of iefa

“Designated Accouritmeans the Deposit Account of Administrative Bovey
identified on_Schedule D-tb the Agreement (or such other Deposit AccounAdrinistrative
Borrower located at Designated Account Bank that leen designated as such, in writing, by
Administrative Borrower to Agent).

“Designated Account Barikhas the meaning specified therefor_in Scheduleé D-
to the Agreement (or such other bank that is latatghin the United States that has been
designated as such, in writing, by Administrativ@®wer to Agent).

“Dollars” or “$” means United States dollars.

“Eligible Transfereé means (a) any Lender, any Affiliate of any Lendexd any
Related Fund of any Lender; and (b) (i) a commetoéank organized under the laws of the
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United States or any state thereof, and havind tssets in excess of $1,000,000,000; (i) a
savings and loan association or savings bank argdninder the laws of the United States or
any state thereof, and having total assets in exeE$1,000,000,000; (iii) a commercial bank

organized under the laws of any other country pobktical subdivision thereof; providetthat

(A) (x) such bank is acting through a branch ormagdocated in the United States or (y) such

bank is organized under the laws of a country ithatmember of the Organization for Economic

Cooperation and Development or a political subdiviof such country, and (B) such bank has
total assets in excess of $1,000,000,000; (c) amgr @ntity (other than a natural person) that is
an “accredited investor” (as defined in Regulafibander the Securities Act) that extends credit
or buys loans as one of its businesses includisigramce companies, investment or mutual funds
and lease financing companies, and having totatssa excess of $1,000,000,000; (d) if no

Event of Default exists, any Person (other than amayural Person); and (e) during the

continuation of an Event of Default, any other Barapproved by Agent.

“Environmental Actiofi means any written complaint, summons, citatiaotjae,
directive, order, claim, litigation, investigatiojudicial or administrative proceeding, judgment,
letter, or other written communication from any ®ovnental Authority, or any third party
involving violations of Environmental Laws or retes of Hazardous Materials (a) from any
assets, properties, or businesses of any Loan,RaryySubsidiary of a Loan Party, or any of
their predecessors in interest, (b) from adjoirpngperties or businesses, or (c) from or onto any
facilities which received Hazardous Materials gatent by any Loan Party, any Subsidiary of a
Loan Party, or any of their predecessors in interes

“Environmental Law means any applicable federal, state, provinda@ieign or
local statute, law, rule, regulation, ordinancegesobinding and enforceable guideline, binding
and enforceable written policy, or rule of commam Inow or hereafter in effect and in each
case as amended, or any judicial or administratitexpretation thereof, including any judicial
or administrative order, consent decree or judgmentach case, to the extent binding on any
Loan Party or any of its Subsidiaries, relatinghte environment, the effect of the environment
on employee health, or Hazardous Materials, in €ask as amended from time to time.

“Environmental Liabilities means all liabilities, monetary obligations, less
damages, costs and expenses (including all reasofeds, disbursements and expenses of
counsel, experts, or consultants, and costs ofstigation and feasibility studies), fines,
penalties, sanctions, and interest incurred aswdtref any claim or demand, or Remedial Action
required, by any Governmental Authority or any dhiparty, and which relate to any
Environmental Action.

“Environmental Liefi means any Lien in favor of any Governmental Auityo
for Environmental Liabilities.

“Equipment means equipment (as that term is defined in tbde.

“Equity Interest means, with respect to a Person, all of the shaoptions,
warrants, interests, participations, or other egjents (regardless of how designated) of or in
such Person, whether voting or nonvoting, includiagital stock (or other ownership or profit
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interests or units), preferred stock, or any otkeuity security” (as such term is defined in Rule
3all-1 of the General Rules and Regulations proatedgby the SEC under the Exchange Act).

“Equity Sponsdt means, individually or collectively as the contemay require,
GSCP (NJ), LP and ASP Oreck Management, LLC anid Ai@liates.

“‘ERISA” means the Employee Retirement Income Security é{ctl974, as
amended, and any successor statute thereto.

“ERISA Affiliate” means any trade or business (whether or not purated)
under common control with a Loan Party within theaming of Section 414(b) or (c) of the IRC
(and Sections 414(m) and (o) of the IRC for purpasfeprovisions relating to Section 412 of the
IRC).

“ERISA Event means (a) a Reportable Event with respect toresiBa Plan; (b)
the withdrawal of any Loan Party or any ERISA Ak from a Pension Plan subject to Section
4063 of ERISA during a plan year in which such tgntias a “substantial employer” as defined
in Section 4001(a)(2) of ERISA or a cessation adragions that is treated as such a withdrawal
under Section 4062(e) of ERISA; (c) a complete antipl withdrawal by any Loan Party or any
ERISA Affiliate from a Multiemployer Plan or notdation that a Multiemployer Plan is in
reorganization; (d) the filing of a notice of intelo terminate, the treatment of a Pension Plan
amendment as a termination under Section 4041 £tA®f ERISA; (e) the institution by the
PBGC of proceedings to terminate a Pension Plargn§y event or condition which constitutes
grounds under Section 4042 of ERISA for the tertmamaof, or the appointment of a trustee to
administer, any Pension Plan; (g) the determinahahany Pension Plan is considered an at-risk
plan or a plan in endangered or critical statutiwithe meaning of Sections 430, 431 and 432 of
the IRC or Sections 303, 304 and 305 of ERISAhgitije imposition of any liability under Title
IV of ERISA, other than for PBGC premiums due bot delinquent under Section 4007 of
ERISA, upon any Loan Party or any ERISA Affiliate.

“Event of Default has the meaning specified therefor in Sectiorofthe

Agreement.

“Exchange Act means the Securities Exchange Act of 1934, asffiact from
time to time.

“Excluded Assetshas the meaning specified therefor in Section 3.1

“Excluded Taxesmeans (i) any tax imposed on the net income orpnefits of
any Lender or any Participant (including any brapaobfits taxes), in each case imposed by the
jurisdiction (or by any political subdivision ordiag authority thereof) in which such Lender or
such Participant is organized or the jurisdictimr py any political subdivision or taxing
authority thereof) in which such Lender’s or su&hrtieipant’s principal office is located in each
case as a result of a present or former connebbmween such Lender or such Participant and
the jurisdiction or taxing authority imposing thaxt(other than any such connection arising
solely from such Lender or such Participant havexgcuted, delivered or performed its
obligations or received payment under, or enfoiitedghts or remedies under the Agreement or
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any other Loan Document); (ii) taxes resulting framLender’'s or a Participant’s failure to
comply with the requirements of Section 14Rthe Agreement, and (iii) any United States
federal withholding taxes that would be imposedaorounts payable to a Foreign Lender based
upon the applicable withholding rate in effectra time such Foreign Lender becomes a party to
the Agreement (or designates a new lending offieggept that Taxes shall include (A) any
amount that such Foreign Lender (or its assigrfogny) was previously entitled to receive
pursuant to _Section 17df the Agreement, if any, with respect to suchhiwitliding tax at the
time such Foreign Lender becomes a party to theeéxgent (or designates a new lending
office), and (B) additional United States federahivolding taxes that may be imposed after the
time such Foreign Lender becomes a party to theeéxgent (or designates a new lending
office), as a result of a change in law, rule, tatgon, order or other decision with respect to any
of the foregoing by any Governmental Authority.

“Existing First Lien Lendér means GSC Recovery lll, L.P., as successor in
interest to Wells Fargo Bank, National Association,its capacity as the lender under the
Existing First Lien Loan Agreement, and each ofiiscessors and assigns.

“Existing First Lien Loan Agreemehimeans that certain Credit Agreement dated
as of August 29, 2012, by and among Borrowers, ieaaad Existing First Lien Lender, as
amended from time to time.

“Existing First Lien Loan Documeritsneans the “First Lien Loan Documents”
as defined in the Existing Intercreditor Agreem@st in effect on the date hereof).

“Existing First Lien Obligationsmeans the “First Lien Obligations” as defined in
the Existing Intercreditor Agreement.

“Existing Intercreditor Agreemehtmeans that certain Intercreditor Agreement
dated as of March 19, 2010, by and among the Bygigtirst Lien Lender, the Existing Second
Lien Agent, the Borrowers and the Parent, as anteadenodified from time to time.

“Existing Second Lien Agehimeans the “Second Lien Agent” as defined in the
Existing Intercreditor Agreement.

“Existing Second Lien Credit Agreemé&nheans that certain Credit Agreement
dated as of March 19, 2010, by and among BorroviRasent, Existing Second Lien Agent and
the lenders from time to time party thereto, asrated from time to time to the extent permitted
under the Existing Intercreditor Agreement.

“Existing Second Lien Loan Documehtsneans the “Second Lien Loan
Documents” as defined in the Existing IntercredAgreement (as in effect on the date hereof).

“Existing Second Lien Obligatiohsmeans the “Second Lien Obligations” as
defined in the Existing Intercreditor Agreement.

“Extraordinary Receiptsmeans (a) so long as no Event of Default has wedu
and is continuing, proceeds of judgments, proceédettlements, or other consideration of any
kind received in connection with any cause of acto claim, and (b) if an Event of Default has
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occurred and is continuing, any payments receiweBdrent or any of its Subsidiaries not in the
ordinary course of business (and not consistingroteeds described in Section 2.4(e)gfixhe
Agreement) consisting of (i) proceeds of judgmenpspceeds of settlements, or other
consideration of any kind received in connectionthwany cause of action or claim,
(i) indemnity payments (other than to the exteanths indemnity payments are immediately
payable to a Person that is not an Affiliate ofdparor any of its Subsidiaries, and (iii) any
purchase price adjustment received in connection any purchase agreement.

“Fee Lettet means that certain fee letter, dated as of evate dvith the
Agreement, between Borrowers and Agent, in formsrgstance satisfactory to Agent.

“Filing Date’ has the meaning set forth in the recitals hereto.
“Einal Ordef has the meaning ascribed thereto in the Internche®

“Einancing Order means, (i) until the entry of the Final Ordere timterim Order,
and (ii) after the entry of the Final Order, thend&i Order, together with all amendments,
modifications and supplements to such Interim OmteFinal Order, as applicable, which are
acceptable to Agent and each Lender in their sudeadsolute discretion.

“First Day Orders means all orders entered or to be entered byBtrekruptcy
Court granting the relief requested in the motiblesl with the Bankruptcy Court on the Filing
Date or within 5 days of the Filing Date or basednaotions filed on or about the Filing Date,
which shall be in form and substance reasonabigfaatory to the Agent.

“Eixtures’ means fixtures (as that term is defined in thel€o

“Foreign Lender means any Lender or Participant that is not até¢hiStates
person within the meaning of IRC section 7701(a)(30

“Eoreign Vendot means a Person that sells In-Transit Inventorg Borrower.

“Funding Daté means the date on which a Borrowing occurs.

“GAAP” means generally accepted accounting principlaa affect from time to
time in the United States, consistently appliedyviaied however that all calculations relative to
liabilities shall be made without giving effect 8atement of Financial Accounting Standards
No. 159.

“General Intangiblésmeans general intangibles (as that term is ddfimethe
Code), and includes payment intangibles, contigtits, rights to payment, rights under hedge
agreements (including the right to receive paynoenaccount of the termination (voluntarily or
involuntarily) of any such hedge agreements), sghitising under common law, statutes, or
regulations, choses or things in action, goodwiitellectual Property, Intellectual Property
Licenses, purchase orders, customer lists, moniesod recoverable from pension funds, route
lists, rights to payment and other rights under emyalty or licensing agreements, including
Intellectual Property Licenses, infringement claimension plan refunds, pension plan refund
claims, insurance premium rebates, tax refunds taxadefund claims, interests in a partnership
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or limited liability company which do not constiéua security under Article 8 of the Code, and
any other personal property other than Commercat Claims, money, Accounts, Chattel
Paper, Deposit Accounts, Goods, Investment RelBtegperty, Negotiable Collateral, and oll,
gas, or other minerals before extraction.

“Governing Documentsmeans, with respect to any Person, the certdicat
articles of incorporation, by-laws, or other orgaational documents of such Person.

“Governmental Authority means any federal, state, local, or other govemtad
or administrative body, instrumentality, board, aément, or agency or any court, tribunal,
administrative hearing body, arbitration panel, cassion, or other similar dispute-resolving
panel or body.

“‘Guarantor8 means Parent and each Subsidiary of Parent (cteen any
Subsidiary that is a Borrower, a CFC on the Clodage, or is not required to become a
Guarantor pursuant to Sectionahd “Guarantor” means any of them.

“Guaranty means that certain general continuing guararayed as of even date
with this Agreement, executed and delivered by gaahrantor in favor of Agent in form and
substance reasonably satisfactory to Agent ando#imgr guaranty agreement delivered at any
time by a Guarantor in favor of Agent, and all afcls guaranties are, collectively, the
“Guarantie§, as each of the foregoing may be amended, rektatgplemented or otherwise
modified from time to time.

“Hazardous Materials means (@) substances that are defined or listedoi
otherwise classified pursuant to, any applicab¥eslar regulations as “hazardous substances,”
“hazardous materials,” “hazardous wastes,” “toxitbhstances,” or any other formulation
intended to define, list, or classify substancesrégson of deleterious properties such as
ignitability, corrosivity, reactivity, carcinogentyg, reproductive toxicity, or “EP toxicity”,
(b) oil, petroleum, or petroleum derived substanecedural gas, natural gas liquids, synthetic
gas, drilling fluids, produced waters, and otherstwa associated with the exploration,
development, or production of crude oil, naturad,ga geothermal resources, (c) any flammable
substances or explosives or any radioactive médeaad (d) asbestos in any form or electrical
equipment that contains any oil or dielectric flgimhtaining levels of polychlorinated biphenyls
in excess of 50 parts per million.

“Imported Goods Agreeménhimeans an Imported Goods Agreement in the form
and substance reasonably satisfactory to Agent.

“Indebtednessas to any Person means, without duplicationa(apbligations of
such Person for borrowed money, (b) all obligatiafissuch Person evidenced by bonds,
debentures, notes, or other similar instruments ahdeimbursement or other obligations in
respect of letters of credit, bankers acceptararegther financial products, (c) all obligations of
such Person as a lessee under Capital Leased, ¢d)igations or liabilities of others secured by
a Lien on any asset of such Person, irrespectiveviadther such obligation or liability is
assumed, (e) all obligations of such Person totpaydeferred purchase price of assets (other
than trade payables incurred in the ordinary coafdmisiness and repayable in accordance with
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customary trade practices), (f) all obligationssoich Person owing under hedge agreements
(which amount shall be calculated based on the atribat would be payable by such Person if
the hedge agreement were terminated on the datetefmination), (g) any Prohibited Preferred
Stock of such Person, and (h) any obligation ofhs&erson guaranteeing or intended to
guarantee (whether directly or indirectly guaradiemdorsed, co-made, discounted, or sold with
recourse) any obligation of any other Person tbasttutes Indebtedness under any of clauses
(a) through (g) above. For purposes of this dedinjt (i) the amount of any Indebtedness
represented by a guaranty or other similar instntrsball be the lesser of the principal amount
of the obligations guaranteed and still outstandamgl the maximum amount for which the
guaranteeing Person may be liable pursuant to dhmast of the instrument embodying such
Indebtedness, and (ii) the amount of any Indebtesidescribed in clause (d) above shall be the
lower of the amount of the obligation and the faiarket value of the assets of such Person
securing such obligation.

“Indemnified Liabilities has the meaning specified therefor in Sectior8 bf the

Agreement.

“Indemnified Persohhas the meaning specified therefor_in Sectior8 Iof. the

Agreement.

“Indemnified Taxe$means, any Taxes other than Excluded Taxes.

“Insolvency Proceedirfigmeans any proceeding commenced by or against any
Person under any provision of the Bankruptcy Codeumder any other state or federal
bankruptcy or insolvency law, assignments for tlemdfit of creditors, formal or informal
moratoria, compositions, extensions generally witheditors, or proceedings seeking
reorganization, arrangement, or other similar féirecluding the Bankruptcy Cases).

“Intellectual Property means any and all Patents, Copyrights, Trademarkde
secrets, know-how, inventions (whether or not patele), algorithms, software programs
(including source code and object code), procespesduct designs, industrial designs,
blueprints, drawings, data, customer lists, URLsd adomain names, specifications,
documentations, reports, catalogs, literature, @mg other forms of technology or proprietary
information of any kind, including all rights th@émeand all applications for registration or
registrations thereof.

“Intellectual Property Licensésneans, with respect to any Person (the “Specified
Party), (i) any licenses or other similar rights progdto the Specified Party in or with respect
to Intellectual Property owned or controlled by atlier Person, and (ii) any licenses or other
similar rights provided to any other Person in dthwespect to Intellectual Property owned or
controlled by the Specified Party, in each caseluging (A) any software license agreements
(other than license agreements for commerciallyl@ie off-the-shelf software that is generally
available to the public which have been licensedh® Specified Party pursuant to end-user
licenses), (B) the license agreements listed ore@dk 5.26(h)and (C) the right to use any of
the licenses or other similar rights describedia tefinition in connection with the enforcement
of Agent’s rights under the Loan Documents.
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“Interim Ordet means collectively, the order of the Bankruptcy €@mtered in
the Bankruptcy Cases after an interim hearing (assy satisfaction of the standards prescribed
in Section 364 of the Bankruptcy Code and BankwyRale 4001 and other applicable law),
which order is in effect and not stayed, togethathwall extension, modifications, and
amendments thereto, in form and substance sabsjatd Agent and each Lender in their sole
discretion, which, among other matters but not laywf limitation, authorizes, on an interim
basis, Borrowers to execute and perform underdhmag of this Agreement and the other Loan
Documents.

“In-Transit Inventory means Inventory of a Borrower that is in the mssson of
a common carrier and is in transit from a Foreigmdbr of a Borrower from a location outside
the continental United States (or Canada) to dilmc®f a Borrower (or a location designated by
a Borrower) that is in the continental United Ségier Canada).

“Inventory’ means inventory (as that term is defined in tloel€).

“Investment means, with respect to any Person, any investrogrguch Person

in any other Person (including Affiliates) in therrin of loans, guarantees, advances, capital
contributions (excluding (a) commission, traveld ammilar advances to officers and employees
of such Person made in the ordinary course of legsimot to exceed $100,000 outstanding at
any one time, and (b) bona fide Accounts arisingthe ordinary course of business), or
acquisitions of Indebtedness, Equity Interestglloor substantially all of the assets of such pthe
Person (or of any division or business line of sattter Person), and any other items that are or
would be classified as investments on a balancet gitepared in accordance with GAAP.

“Investment Related Propeftyneans (a) any and all investment property (as tha
term is defined in the Code), and (b) any and &lthe following (regardless of whether
classified as investment property under the Cod#)Pledged Interests, Pledged Operating
Agreements, and Pledged Partnership Agreements.

“IRC” means the Internal Revenue Code of 1986, adattdifom time to time.

“Leas€ means a lease, license, concession, occupancgeragnt or other
agreement (written or oral, now or at any timeffea) which grants to any Person a possessory
interest in, or the right to use, all or any pdra@arcel of Real Property.

“Lender’ has the meaning set forth in the preamble toAgeeement and shall
include any Person made a party to the Agreemensuput to the provisions of Section 14f1
the Agreement and “Lenders” means each of the lisrmteany one or more of them.

“Lender Group means each of the Lenders, Agent, or any oneaverof them.

“Lender Group Expensésneans all (a) reasonable costs or expenses @imgu
taxes, and insurance premiums) required to belpamhy Loan Party or any of its Subsidiaries
under any of the Loan Documents that are paid, rembdy or incurred by the Lender Group, (b)
reasonable out-of-pocket fees or charges paid auried by Agent in connection with the
Lender Group’s transactions with any Loan Partyaoy of its Subsidiaries under any of the
Loan Documents, including, fees or charges for @tmpying, notarization, couriers and
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messengers, telecommunication, public record sear¢ncluding tax lien, judgment lien,
litigation, bankruptcy and Code searches and inctudearches with the patent and trademark
office, the copyright office, or the departmentnobtor vehicles), filing, recording, publication,
appraisal (including periodic collateral appraisaidusiness valuations to the extent of the fees
and charges (and up to the amount of any limitatontained in this Agreement or the Fee
Letter), real estate surveys, real estate titleurgrsce policies and endorsements, and
environmental audits, (c) Agent’s customary feed eharges (as adjusted from time to time)
with respect to the disbursement of funds (or theeipt of funds) to or for the account of
Borrowers (whether by wire transfer or otherwidegether with any out of pocket costs and
expenses incurred in connection therewith, (d)ajtgecket charges paid or incurred by Agent
resulting from the dishonor of checks payable byooany Loan Party, (e) reasonable out-of-
pocket costs and expenses paid or incurred by e¢heer Group to correct any default or enforce
any provision of the Loan Documents, or during tdomtinuance of an Event of Default, in
gaining possession of, maintaining, handling, prnasg, storing, shipping, selling, preparing for
sale, or advertising to sell the Collateral, or goytion thereof, irrespective of whether a sale is
consummated, (f) fees and expenses to initiatdretgc reporting by Borrowers to Agent, (Q)
reasonable out-of-pocket examination fees and esqeefincluding reasonable travel, meals, and
lodging) of Agent related to any inspections, exations, audits or appraisals to the extent of
the fees and charges (and up to the amount ofiartation) contained in this Agreement, (h)
reasonable out-of-pocket costs and expenses af party claims or any other suit paid or
incurred by Agent in enforcing or defending the hdaocuments or in connection with the
transactions contemplated by the Loan Documentkeot.ender Group’s relationship with any
Loan Party or any of its Subsidiaries, (i) Agenemsonable out-of-pocket costs and expenses
(including reasonable attorneys’ fees) incurredadvising, structuring, drafting, reviewing,
administering (including reasonable travel, meadsd lodging), syndicating (including
reasonable costs and expenses relative to CUSIPSybcate™, SyndTrak or other
communication costs incurred in connection with yamdscation of the loan facilities) or
amending, waiving or modifying the Loan Documenasd (j) Agent and each Lender’s
reasonable costs and expenses (including reasoa#iblmeys, accountants, consultants, and
other advisors fees and expenses) incurred in matmg, enforcing (including reasonable
attorneys, accountants, consultants, and othesadviees and expenses incurred in connection
with any of the Bankruptcy Cases or with such otheorkout,” a “restructuring,” or an
Insolvency Proceeding concerning any Loan Partaroy of its Subsidiaries or in exercising
rights or remedies under the Loan Documents), ending the Loan Documents, irrespective
of whether suit is brought, or in taking any en@anent action or any Remedial Action with
respect to the Collateral, including any such casit$ expenses incurred in connection with any
action to lift the automatic stay of Section 362tleé Bankruptcy Code, or any other action or
participation by any member of the Lender Groughi@ Bankruptcy Cases, including without
limitation any contested matters or adversary prdoeys or any other actions otherwise in
connection with the Bankruptcy Cases, to the extated to any of the foregoing.

“Lender Group RepresentativeBas the meaning specified therefor_in Section
18.90f the Agreement.

“Lender-Related Persbnmeans, with respect to any Lender, such Lender,
together with such Lender’s Affiliates, officerstattors, employees, attorneys, and agents.
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“Lien” means any mortgage, deed of trust, pledge, hwyuwatiion, assignment,
charge, deposit arrangement, encumbrance, easdiean(statutory or other), security interest,
or other security arrangement and any other pne¢esepriority, or preferential arrangement of
any kind or nature whatsoever, including any coodél sale contract or other title retention
agreement, the interest of a lessor under a Cdpstate and any synthetic or other financing
lease having substantially the same economic edfeeiny of the foregoing, including all “liens”
as defined by Section 101(37) of the BankruptcyeCod

“Loan” means any Revolving Loan made (or to be madeyureter.

“Loan Account has the meaning specified therefor in Section &f9the

Agreement.

“Loan Documents means the Agreement, the Financing Order, thet@Gbn
Agreements, the Fee Letter, the Guaranty, the EingrOrder, the Mortgages, any note or notes
executed by a Borrower in connection with the Agreet and payable to any member of the
Lender Group, and any other instrument or agreeraptdred into, now or in the future, by
Parent or any of its Subsidiaries or the CookeVillB and any member of the Lender Group in
connection with the Agreement.

“Loan Party means any Borrower or any Guarantor.

“Management Agreemehineans the Management Agreement, dated as of March
19, 2010, by and between Oreck, the Parent, anBdb#y Sponsors.

“Management DebBt means the Indebtedness arising under that certain
$1,750,000 non-interest bearing unsecured subdatinpromissory note issued by Oreck to
ASP Oreck Management, LLC as in effect on the Qlp$&ate.

“Margin StocK as defined in Regulation U of the Board of Govemas in effect
from time to time.

“Material Adverse Effect means (a) a material adverse effect in the bgsine
prospects, operations, results of operations, dsahilities or condition (financial or otherwise
of the Loan Parties and their Subsidiaries takea @whole, except for the commencement of the
Bankruptcy Cases and the events that customarilyeasonably result from the commencement
of the Bankruptcy Cases, (b) a material impairnwdrthe ability of any Loan Party to perform
its obligations under the Loan Documents to whids a party or of the Lender Group’s ability
to enforce the Obligations or realize upon the &etial (other than as a result of an action taken
or not taken that is solely in the control of Agerit) a material impairment of the enforceability
or priority of Agent’s Liens with respect to the l@&teral as a result of an action or failure to act
on the part of any Loan Party or its Subsidiaraes(d) any claim against any Loan Party or its
Subsidiaries or threat of litigation against anyhdarty or its Subsidiaries would be reasonably
likely to result in the occurrence of an event diésal in clauses (a), (b) or (c) above.

“Material Contract means, with respect to any Person, (a) each acntor
agreement to which such Person or any of its Sidrgd is a party involving aggregate
consideration payable to or by such Person or Sutfsidiary of $500,000 or more in any fiscal
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year ((other than (i) purchase orders in the orgimaurse of the business of such Person, (ii)
contracts with customers or vendors of such Pepsosuant to which such purchase orders will
be issued, and (iii) other contracts that by theims may be terminated by such Person in the
ordinary course of its business upon less thanag@’dhotice without penalty or premium), (b)
the Management Agreement, and (c) all other cotgtrac agreements, the loss of which could
reasonably be expected to result in a Material Astv&ffect.

“Maturity Date’ means the earliest of (i) the date that is fowonths from the
Closing Date, (ii) the date which is thirty (30)ydafollowing the date of entry of the Interim
Order if the Final Order has not been entered byBankruptcy Court on or prior to such date,
(iv) the date upon which the automatic stay expifis the date of the closing of a sale of all or
substantially all of the Loan Parties’ assets pamstio Section 363 of the Bankruptcy Cofie)
the date of entry of an order confirming a planaimy of the Bankruptcy Cases and (v) such
earlier date on which all Revolving Loans and otketensions of credit shall become due and
payable in accordance with the terms of this Agreetnand the other Loan Documents.

“Maximum Revolver Amouritmeans $9,500,000.

“Moody’s” has the meaning specified therefor in the deabnit of Cash
Equivalents.

“Mortgages means, individually and collectively, one or moreortgages
(including, without limitation, leasehold mortgagjedeeds of trust, or deeds to secure debt,
executed and delivered by a Loan Party or its Sldrses in favor of Agent, in form and
substance reasonably satisfactory to Agent, thairaber the Real Property Collateral.

“Multiemployer Plari means any employee benefit plan of the type desdrin
Section 4001(a)(3) of ERISA, to which any Loan RPast any ERISA Affiliate makes or is
obligated to make contributions, or during the pdiog five plan years, has made or been
obligated to make contributions.

“Multiple Employer Plafi means a Plan which has two or more contributing
sponsors (including any Loan Party or any ERISAll¥atke) at least two of whom are not under
common control, as such a plan is described in@ed064 of ERISA.

“Negotiable Collaterdlmeans letters of credit, letter-of-credit rightsstruments,
promissory notes, drafts and documents (as eadhtstr is defined in the Code).

“Net Cash Proceelisneans:

(a)with respect to any sale or disposition by any L&anty of assets, the
amount of cash proceeds received (directly or eutly) from time to time (whether as
initial consideration or through the payment ofedefd consideration) by or on behalf of
any Loan Party, in connection therewith after déidgctherefrom only (i) the amount of
any Indebtedness secured by any Permitted Liemgrasset (other than (A) Indebtedness
owing to Agent or any Lender under the Agreementher other Loan Documents, (B)
Indebtedness under the Second Lien Documents ahthd€btedness assumed by the
purchaser of such asset) which is required to e s repaid in connection with such sale
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or disposition, (ii) reasonable fees, commissi@ms] expenses in the Budget related thereto
and required to be paid by such Loan Party in cciime with such sale or disposition,
(ii) taxes paid or payable to any taxing authestby such Loan Party in connection with
such sale or disposition, in each case to the gxpem only to the extent, that the amounts
so deducted are, at the time of receipt of such,@gually paid or payable to a Person that
is not an Affiliate of any Loan Party, and are pdyp attributable to such transaction; and
(iv) all amounts that are set aside as a reseryéofAadjustments in respect of the purchase
price of such assets, (B) for any liabilities asast@t with such sale or casualty, to the extent
such reserve is required by GAAP, and (C) for tAgnpent of unassumed liabilities relating
to the assets sold or otherwise disposed of dirtieeof, or within 30 days after, the date of
such sale or other disposition, to the extent ihagach case the funds described above in
this clause (iv) are (x) consented to by Agent dvamce in writing and deposited into
escrow with a third party escrow agent or set agide separate Deposit Account that is
subject to a Control Agreement in favor of Agend dy) paid to Agent as a prepayment of
the applicable Obligations in accordance with $&cf.4(e)of the Agreement at such time
when such amounts are no longer required to bassd¢ as such a reserve; and

(b) with respect to the issuance or incurrence of amgbtedness by
any Loan Party, or the issuance by any Loan Pdrgng Equity Interests, the aggregate
amount of cash received (directly or indirectlyprfr time to time (whether as initial
consideration or through the payment or dispositibrdeferred consideration) by or on
behalf of such Loan Party in connection with sussuance or incurrence, after deducting
therefrom only (i) reasonable fees, commissiond,&penses in the Budget related thereto
and required to be paid by such Loan Party in cciore with such issuance or incurrence,
(ii) taxes paid or payable to any taxing authositiyy such Loan Party in connection with
such issuance or incurrence, in each case to ttemntexbut only to the extent, that the
amounts so deducted are, at the time of receiguiofi cash, actually paid or payable to a
Person that is not an Affiliate of any Loan Paryd are properly attributable to such
transaction.

“Net Liquidation Percentageneans the percentage of the Value of a Borrower’s
Inventory that is estimated to be recoverable iroaterly liquidation of such Inventory as set
forth in the most recent appraisal received by Agerd approved by Agent in its Permitted
Discretion and upon which Agent may rely, net dfadsociated costs and expenses of such
liquidation, such percentage to be as determinenh fime to time by an appraisal company
selected or approved by Agent with such most reaeo¢ptable appraisal to be in form, scope,
methodology and content reasonably acceptable emiAg

“Non-Consenting Lendérhas the meaning specified therefor_in SectiorR (.
of the Agreement.

“Obligations’ means all loans (including the Revolving Loardgpts, principal,
interest (including any interest that accrues aftee commencement of an Insolvency
Proceeding, regardless of whether allowed or albd@/a whole or in part as a claim in any such
Insolvency Proceeding), premiums, liabilities (uaihg all amounts charged to the Loan
Account pursuant to the Agreement), obligationgl@ding indemnification obligations), fees
(including the fees provided for in the Fee Letteender Group Expenses (including any fees or
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expenses that accrue after the commencement omhsolvéncy Proceeding, regardless of
whether allowed or allowable in whole or in partaaslaim in any such Insolvency Proceeding),
guaranties, and all covenants and duties of angrdtimd and description owing by any Loan
Party arising out of, under, pursuant to, in comioecwith, or evidenced by the Agreement or
any of the other Loan Documents and irrespectiwetadther for the payment of money, whether
direct or indirect, absolute or contingent, liqu&thor unliquidated, determined or undetermined,
voluntary or involuntary, due, not due or to becasne, sole, joint, several or joint and several,
incurred in the past or now existing or hereaftesiag, however arising, and including all
interest not paid when due, and all other expensaxher amounts that any Borrower or any
other Loan Party is required to pay or reimbursehgylLoan Documents or by law or otherwise
in connection with the Loan Documents. Withoutiting the generality of the foregoing, the
Obligations of Borrowers under the Loan Documemslude the obligation to pay (i) the
principal of the Revolving Loans, (ii) interest ased on the Revolving Loans, (iii) Lender
Group Expenses, (iv) fees payable under the Agreemeany of the other Loan Documents,
and (v) indemnities and other amounts payable lyylaxan Party under any Loan Document.
Any reference in the Agreement or in the Loan Doents to the Obligations shall include all or
any portion thereof and any extensions, modificetjoenewals, or alterations thereof, both prior
and subsequent to any Insolvency Proceeding.

“OFAC” means The Office of Foreign Assets Control of th&. Department of
the Treasury.

“Other Statutory Liabilitiesmeans accrued and unpaid statutory liabilitieshef
Loan Parties which may result in claims that hage priority or priority of payment over all or
any portion of the Obligations, are a statutorgtrand/or which are legally required to be paid
prior to the repayment in full of such Obligatiomher than the amount of those liabilities
included in the Carveout.

“Originating Lendet has the meaning specified therefor_in Sectiori (®).of the

Agreement.

“Parent has the meaning specified therefor in the preanbthe Agreement.

“Participant has the meaning specified therefor in_ Section1(&). of the
Agreement.

“Participant Registér has the meaning set forth in_Section 14.1¢i) the
Agreement.

“Patent§ means patents and patent applications, includajgthe patents and
patent applications listed on Schedule 5.26() all continuations, divisionals, continuatssim-
part, re-examinations, reissues, and renewalsdharel improvements thereon, (c) all income,
royalties, damages and payments now and hereafierod payable under and with respect
thereto, including payments under all licensesredt@éto in connection therewith and damages
and payments for past, present, or future infringiets thereof, (d) the right to sue for past,
present, and future infringements thereof, andalledf each Loan Party’s rights corresponding
thereto throughout the world.
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“Patent and Trademark Security Agreenieneans each Patent and Trademark
Security Agreement executed and delivered by thdicgble Loan Party in favor of Agent, in
form and substance reasonably acceptable to Agent.

“Patriot Act’ has the meaning specified therefor in Section85df the
Agreement.

“PBGC’ means the Pension Benefit Guaranty Corporati®ension Act” means
the Pension Protection Act of 2006.

“Pension Funding Rulésmeans the rules of the IRC and ERISA regarding
minimum required contributions (including any irnktent payment thereof) to Pension Plans
and set forth in, with respect to plan years endglingr to the effective date of the Pension Act,
Section 412 of the IRC and Section 302 of ERISAhess in effect prior to the Pension Act and,
thereafter, Section 412, 430, 431, 432 and 436®1RC and Sections 302, 303, 304 and 305 of
ERISA.

“Pension Plahmeans any employee pension benefit plan (inclgiginMultiple
Employer Plan or a Multiemployer Plan) that is ntaiimed or is contributed to by any Loan
Party and any ERISA Affiliate and is either covetadTitle IV of ERISA or is subject to the
minimum funding standards under Section 412 oiR@.

“Permitted CFC Investmeritsneans loans, advances and capital contributions
made on or after the Closing Date by a Loan Partgny Subsidiary that is a CFC so long as,
upon giving effect to the making of each such loadyance or capital contribution, (a) no
Default or Event of Default exists, and (b) the raggte outstanding amount of all such loans,
advances and capital contributions does not ex$860,000 at any one time (unless consented
to in writing by Agent in its sole discretion).

“Permitted Discretiohmeans a determination made in the exercise coreable
(from the perspective of a secured asset-baseedehdsiness judgment.

“Permitted Dispositionsmeans:

€)) sales, abandonment, license, or other dispasitf (i) Equipment that is
substantially worn, damaged, or obsolete (or isesgcEquipment no longer used in the
operations of any Loan Party) in the ordinary cews business, (ii) Inventory that is obsolete,
unmerchantable, or otherwise unsalable in the arglicourse of business, or (iii) Intellectual
Property or leasehold properties that are immattrithe conduct of Borrowers’ business (other
than any Real Property Collateral);

(b) sales of Inventory to buyers in the ordinarurse of business;
(c) the granting of Permitted Liens;

(d) the making of a Restricted Junior Payment ihaxpressly permitted to
be made pursuant to this Agreement;
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(e) the making of a Permitted Investment;

() the use or transfer of money or Cash Equivalémthe ordinary course of
business in a manner that is not prohibited bytémms of this Agreement or the other Loan
Documents;

(9) the sale or discount, in each case withoutuess of Accounts arising in
the ordinary course of business, but only in cotioecwith the compromise or collection
thereof;

(h) any involuntary loss, damage or destructioproperty;

0] any involuntary condemnation, seizure or takibg exercise of the power
of eminent domain or otherwise, or confiscatiomemjuisition of use of property;

()] the sale or issuance of Equity Interests todknt permitted by Section
7.140f this Agreement;

(K) the termination or lapse of a lease of regbersonal property (other than
any Real Property Collateral) that is not necestatize conduct of Borrowers’ business and so
long as such termination or lapse does not res@tMaterial Adverse Effect;

(2) the non-exclusive license of Intellectual Pmpeo franchisees in the
ordinary course of business; and

(m)  dispositions of assets (other than Account®llectual Property, licenses,
Equity Interests of Subsidiaries of Parent, or MateContracts) not otherwise permitted in
clauses (a) through (0) above so long as maderanéaket value and the aggregate fair market
value of all assets disposed of in all such digmrs (including the proposed disposition) would
not exceed $300,000 in any fiscal year.

All proceeds of Permitted Dispositions shall beivaked to Agent and applied in
accordance with the terms and conditions of thise&ment.

“Permitted Holdel means the Equity Sponsors.

“Permitted Indebtedne’smeans, without duplication:

(@) Indebtedness evidenced by the Agreement or ther otlean
Documents,

(b) Indebtedness set forth on Schedule 5aiffl any Refinancing
Indebtedness in respect of such Indebtedness; dadvihat the EXxisting Second Lien
Obligations and any obligations owed to the Pegaditiolders under the Management Debt
or otherwise may only be refinanced in accordandth whe Existing Intercreditor
Agreement and the Management Debt may not be refety
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(© Permitted Purchase Money Indebtedness and anyndRefng
Indebtedness in respect of such Indebtedness;

(d) endorsement of instruments or other payment itéons
deposit;

(e) the incurrence by any Loan Party or its Subsidfariof
Indebtedness under hedge agreements that areaddorrthe bona fide purpose of hedging
the interest rate, commodity, or foreign currenisks associated with such Loan Party’'s
and its Subsidiaries’ operations and not for spdotug purposes;

) Indebtedness constituting Permitted Investments;

(9) Indebtedness owed to (including obligations in eespf letters of
credit for the benefit of) any Person providing ters compensation, health, disability or
other employee benefits or property, casualty ability insurance to any Borrower,
pursuant to reimbursement or indemnification ohil@es to such Person;

(h) Indebtedness of the Borrowers in respect of salfHiance
obligations, completion guaranties, export or impodemnities or similar instruments in
each case provided in the ordinary course of basjnéncluding health, safety and
environmental obligations in the ordinary courséusginess;

0] Indebtedness representing deferred compensatiempdoyees of
any Borrower and its Subsidiaries incurred in thdir@ary course of business;

()] Indebtedness consisting of the financing of insaegpremiums;

(K) Indebtedness consisting of (i) unsecured guarameesred in the
ordinary course of business with respect to suaatyappeal bonds, performance bonds, bid
bonds, appeal bonds, completion guarantee and asinubligations, (ii)) unsecured
guarantees arising with respect to customary indfesation obligations to purchasers in
connection with Permitted Dispositions, (iii) ungesd guarantees with respect to
Indebtedness of any Loan Party or one of its Sidnsés, to the extent that the Person that
is obligated under such guaranty could have industeeh underlying Indebtedness, and (iv)
and unsecured guarantees arising with respectarinity obligations in favor of officers
and directors of the Loan Parties and their Suases;

()] Indebtedness consisting of the financing of thec8gd Claims in
an aggregate principal amount not to exceed $10800 provided that such Indebtedness is
on terms (including maturity, interest, fees, rapawt, collateral, and subordination)
reasonably satisfactory to Agent;

(m) the Existing First Lien Obligations; provided th@tin no event
shall the principal amount of such Indebtednesgexd¢he amount of principal outstanding
as of the Closing Date and (ii) such Indebtednessubject to the terms of the Existing
Intercreditor Agreement;
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(n) the Existing Second Lien Obligations; provided tfijain no event
shall the principal amount of such Indebtednesgexd¢he amount of principal outstanding
as of the Closing Date and (ii) such Indebtednessubject to the terms of the Existing
Intercreditor Agreement;

(o) Indebtedness consisting of reimbursements obligatawed to an
issuer of a letter of credit issued in connectidthwhe purchase of Inventory by a Loan
Party, to the extent set forth in the Budget, and

other unsecured Indebtedness, in addition to tthero
Indebtedness described above, in an aggregatewoditsy amount not at any time to exceed
$300,000.

“Permitted Intercompany Advancemeans loans made by (a) a Loan Party to
another Loan Party other than Parent, (b) a Sulrsidif a Loan Party which is not a Loan Party
to another Subsidiary of a Loan Party which isaadban Party, (c) a Subsidiary of a Loan Party
which is not a Loan Party to a Loan Party and @hritted CFC Investments.

“Permitted Investmentsneans:

@) Investments in cash and Cash Equivalents;

(b) Investments in negotiable instruments depostdedo be deposited for
collection in the ordinary course of business;

(© advances made in connection with purchasesoold& or services in the
ordinary course of business;

(d) Investments owned by any Loan Party or anyt®fSubsidiaries on the
Closing Date and set forth on Schedule; P-1

(e) Permitted Intercompany Advances;
() [reserved];

(9) Investments received in settlement of amounts t any Loan Party or
any of its Subsidiaries effected in the ordinaryrse of business or owing to any Loan Party or
any of its Subsidiaries as a result of InsolvenecgcBedings involving an Account Debtor or
upon the foreclosure or enforcement of any Liefauor of a Loan Party or its Subsidiaries;

(h) deposits of cash made in the ordinary coursebudiness to secure
performance of operating leases;

0] guarantees permitted under the definition aintéed Indebtedness;

()] Investments described in Section 7.12fgan amount not to exceed the
amounts specified therein; and
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(k) so long as no Event of Default has occurred iancbntinuing or would
result therefrom, any other Investments in an aggfee amount not to exceed $300,000
outstanding at any one time.

“Permitted Liens means

(@) Liens granted to, or for the benefit of, Agent ¢zgre the Obligations;

(b) Liens for unpaid taxes, assessments, or other gowartal charges or
levies that either (i) are not yet delinquent, igrdo not have priority over Agent’s Liens
and the underlying taxes, assessments, or chargksies are the subject of Permitted
Protests;

(c)  judgment Liens arising solely as a result of thestexce of judgments,
orders, or awards that do not constitute an EvénDefault under_Section 9.8f the
Agreement;

(d) Liens set forth on_Schedule P{#&ovided however that to qualify as a
Permitted Lien, any such Lien described on ScheBt2eshall only secure the Indebtedness that
it secures on the Closing Date and any Refinanicidgbtedness in respect thereof;

(e) the interests of lessors under operating leasdsnon-exclusive licensors
under license agreements;

() purchase money Liens or the interests of lessmder Capital Leases to
the extent that such Liens or interests secure iRedrPurchase Money Indebtedness and so
long as (i) such Lien attaches only to the assathased or acquired and the proceeds thereof,
and (ii) such Lien only secures the Indebtednesswas incurred to acquire the asset purchased
or acquired or any Refinancing Indebtedness ina@sihereof;

(9) Liens that are replacements of Permitted Liemshe extent that the
original Indebtedness is the subject of permittedifdncing Indebtedness and so long as the
replacement Liens only encumber those assetsdbatex] the original Indebtedness;

(h) Liens arising by operation of law in favor ofasehousemen, landlords,
carriers, mechanics, materialmen, laborers, orlgergpor a carrier’'s contractual lien for unpaid
charges, in each case, incurred in the ordinaryseoaf business and not in connection with the
borrowing of money, and which Liens either (i) &me sums not yet delinquent, or (ii) are the
subject of Permitted Protests;

(1) Liens on amounts deposited to secure Loan &xind their Subsidiaries’
obligations in connection with worker’s compensatoy other unemployment insurance;

()] Liens on amounts deposited to secure Loan é&xrdind their Subsidiaries’
obligations in connection with the making or emgrinto of bids, tenders, leases, contracts and
similar obligations in the ordinary course of besia and not in connection with the borrowing
of money;
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(k) Liens on amounts deposited to secure Loandzdnd their Subsidiaries’
reimbursement obligations with respect to suretgppeal bonds obtained in the ordinary course
of business;

Q) with respect to any Real Property, easemeigbisr of way, and zoning
restrictions that do not materially interfere wathimpair the use or operation thereof;

(m)  rights of setoff or bankers’ liens upon dep®sit cash in favor of banks or
other depository institutions, solely to the extermurred in connection with the maintenance of
such deposit accounts in the ordinary course ahess;

(n) Liens in favor of customs and revenue authesitrising as a matter of
law to secure payment of customs duties in conoreatith the importation of goods;

(o) Liens granted in the ordinary course of busnes the unearned portion
of insurance premiums securing the financing ofiiasce premiums to the extent the financing
is permitted under the definition of Permitted Ibtéginess;

(p) Liens granted on the Specified Claim securihg financing thereof
described in clause (m) of the definition of “Petted Indebtedness” so long as such Lien
attaches only to the Specified Claim and the prdedkereof and not to any other property of
any Loan Party or Subsidiary thereof;

(@) non-exclusive licenses of Patents, Trademagkspyrights, and other
Intellectual Property rights in the ordinary coucddusiness;

(9] other Liens which do not secure Indebtednessbfarowed money or
letters of credit and as to which the aggregateusrnof the obligations secured thereby does not
exceed $100,000 at any one time;

(s) Liens granted or authorized by the Financinde®s;

® Liens on Collateral securing the Existing Ficgtn Obligations under the
Existing First Lien Loan Documents;

(u) Liens on Collateral securing the Existing Setdimen Obligations under
the Existing Second Lien Loan Documents subjethédExisting Intercreditor Agreement; and

(v) Liens on cash securing reimbursement obligatimturred as permitted
by subsection (q) of the definition of Permittedébtedness, provided that the aggregate amount
of such cash shall not exceed 105% of the face atwdithe letters of credit giving rise to such
reimbursement obligations.

“Permitted Preferred Stotkneans and refers to any Preferred Stock issuea by
Loan Party (and not by one or more of its Subsielgrthat is not Prohibited Preferred Stock.

“Permitted Priority Liens means all (a) (i) Permitted Liens securing pusgha
money Indebtedness permitted under Section wiliich Liens attach solely to the equipment
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purchased with the proceeds of such Indebtednesk (i Permitted Liens in respect of ad

valorem taxes, in each case, that are finally detexd by the Bankruptcy Court to be senior to
the Liens in favor of Agent and Lenders under tloar Document, and (b) Permitted Liens
permitted to have priority over the Liens in fawdrAgent and Lenders, solely to the extent that
such Liens are valid, perfected and non-avoidablefahe Filing Date, subject to the terms of
the Financing Order and otherwise agreed to by Agen

“Permitted ProteStmeans the right of any Borrower or any other Ldézarty or
any of their respective Subsidiaries to protest higyn (other than any Lien that secures the
Obligations), taxes (other than payroll taxes owregathat are the subject of a United States
federal tax lien), or rental payment, provided t{@ta reserve with respect to such obligation is
established on the books and records of such Bemamch other Loan Party or such Subsidiary
in such amount as is required under GAAP, (b) amghsprotest is instituted promptly and
prosecuted diligently by such Borrower, Loan PantySubsidiary, as applicable, in good faith,
and (c) Agent is satisfied, in its Permitted Disicne, that, while any such protest is pending,
there will be no impairment of the enforceabiliglidity, or priority of any of Agent’s Liens.

“Permitted Purchase Money Indebtedriessieans, as of any date of
determination, Purchase Money Indebtedness incuafid the Closing Date in an aggregate
principal amount outstanding at any one time na&xoess of $1,000,000.

“Persori means natural persons, corporations, limitedilitgbcompanies, limited
partnerships, general partnerships, limited ligppiartnerships, joint ventures, trusts, land sust
business trusts, or other organizations, irrespectif whether they are legal entities, and
governments and agencies and political subdividioaseof.

“Plan” means any employee benefit plan within the megmh Section 3(3) of
ERISA (including a Pension Plan), maintained fopyees of any Loan Party or any ERISA
Affiliate or any such Plan to which any Loan Pady any ERISA Affiliate is required to
contribute on behalf of any of its employees.

“Platform” has the meaning specified therefor in Section9@8§. of the

Agreement.

“Pledged Companiésmeans each Person listed on Schedule ®-3this
Agreement, together with each other Person, ala grortion of whose Equity Interests are
acquired or otherwise owned by a Loan Party afterGlosing Date.

“Pledged Interestameans all of each Loan Parties’ right, title antérest in and
to all of the Equity Interests now owned or hereaticquired by such Borrower, regardless of
class or designation, including in each of the §éeddCompanies, and all substitutions therefor
and replacements thereof, all proceeds thereofairijhts relating thereto, also including any
certificates representing the Equity Interests rifjet to receive any certificates representing any
of the Equity Interests, all warrants, options, rehappreciation rights and other rights,
contractual or otherwise, in respect thereof ardridpht to receive all dividends, distributions of
income, profits, surplus, or other compensatiomiy of income or liquidating distributions, in
cash or in kind, and all cash, instruments, ancerofiroperty from time to time received,
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receivable, or otherwise distributed in respecbmin addition to, in substitution of, on account
of, or in exchange for any or all of the foregoirmt shall include only 65% of the total
outstanding voting Equity Interests of any firgrtSubsidiary of a Borrower that is a CFC (and
none of the Equity Interests of any SubsidiaryuatsCFC).

“Pledged Interests Addendiimmeans a Pledged Interests Addendum
substantially in the form of Exhibit @ this Agreement.

“Pledged Notes has the meaning specified therefor in Section6502 this

Agreement.

“Pledged Operating Agreemehtwmeans all of each Loan Parties’ rights, powers,
and remedies under the limited liability companemging agreements of each of the Pledged
Companies that are limited liability companies.

“Pledged Partnership Agreemehtseans all of each Loan Parties’ rights, powers,
and remedies under the partnership agreementsobf @éathe Pledged Companies that are
partnerships.

“Preferred Stock means, as applied to the Equity Interests of Beyson, the
Equity Interests of any class or classes (howeesigdated) that is preferred with respect to the
payment of dividends, or as to the distributionaskets upon any voluntary or involuntary
liquidation or dissolution of such Person, overrehaof Equity Interests of any other class of
such Person.

“Proceeds has the meaning specified therefor in the dabnitof “Collateral” set
forth in Schedule 1.1

“Prohibited Preferred Stotkmeans any Preferred Stock that by its terms is
mandatorily redeemable or subject to any other gayrobligation (including any obligation to
pay dividends, other than dividends of shares efdPred Stock of the same class and series
payable in kind or dividends of shares of commatlst on or before a date that is less than 1
year after the Maturity Date, or, on or before dlage that is less than 1 year after the Maturity
Date, is redeemable at the option of the holderetifdor cash or assets or securities (other than
distributions in kind of shares of Preferred Statkthe same class and series or of shares of
common stock).

“Pro Rata Sharfemeans, as of any date of determination:

(@) with respect to a Lender’s obligation to make alle portion of the
Revolving Loans, with respect to such Lender’s trighreceive payments of interest, fees, and
principal with respect to the Revolving Loans, amith respect to all other computations and
other matters related to the Commitments or theoR@e\g Loans, the percentage obtained by
dividing (i) the Revolving Loan Exposure of suchnder by (ii) the aggregate Revolving Loan
Exposure of all Lenders,

(b) [intentionally omitted]
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(© with respect to all other matters and for all othr&tters as to a particular
Lender (including the indemnification obligationsisang under _Section 16.0f the
Agreement), the percentage obtained by dividingh@) Revolving Loan Exposure of such
Lender by (ii) the aggregate Revolving Loan Expesoir all Lenders, in any such case as
the applicable percentage may be adjusted by amseigis permitted pursuant to Section
14.1, provided that if all of the Loans have been repaid in anld all Commitments have
been terminated, Pro Rata Share under this cldnedel® determined as if the Revolving
Loan Exposures had not been repaid, collateraliaeterminated and shall be based upon
the Revolving Loan Exposures as they existed imatelyi prior to their repayment,
collateralization, or termination.

“PTQO" means the United States Patent and Trademarkeffi

“Public Lendet has the meaning specified therefor in SectiomO@8.of the

Agreement.

“Purchase Money Indebtedn&sseans Indebtedness (other than the Obligations,

but including Capitalized Lease Obligations), imedrat the time of, or within 20 days after, the
acquisition of any fixed assets for the purposér@ncing all or any part of the acquisition cost
thereof.

“Real Property means any estates or interests in real propesty awned or

hereafter acquired by any Loan Party and the imgr@nts thereto.

“Real Property Collaterdlmeans the Real Property owned by a Loan Party

identified on_Schedule R-4nd any fee interest in Real Property hereafteuiaed by any Loan
Party with a fair market value in excess of $250,00

“Record’ means information that is inscribed on a tangibledium or that is

stored in an electronic or other medium and iseedible in perceivable form.

“Refinancing Indebtednessmeans refinancings, renewals, or extensions of

Indebtedness (including loans entered into to msehEquipment at the expiration of any
Capital Lease) so long as:

(@  such refinancings, renewals, or extensions do esiltr in an increase in

the principal amount of the Indebtedness so retiednrenewed, or extended, other than by the
amount of premiums paid thereon and the fees apdnmes incurred in connection therewith
and by the amount of unfunded commitments witheesthereto,

(b)  such refinancings, renewals, or extensions do esilt in a shortening of
the average weighted maturity (measured as ofefir@gancing, renewal, or extension) of the
Indebtedness so refinanced, renewed, or extendedra they on terms or conditions that,
taken as a whole, are or could reasonably be exgeict be materially adverse to the
interests of the Lenders,

(© if the Indebtedness that is refinanced, renewed, eptended was
subordinated in right of payment to the Obligatiotieen the terms and conditions of the
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refinancing, renewal, or extension must includeosdimation terms and conditions that are
at least as favorable to the Lender Group as tltustewere applicable to the refinanced,
renewed, or extended Indebtedness, and

(d)  the Indebtedness that is refinanced, renewed, t@ndgd is not recourse
to any Person that is liable on account of the galblons other than those Persons which
were obligated with respect to the Indebtednedsiha refinanced, renewed, or extended.

“Reqistef has the meaning set forth in Section 14.ohthe Agreement.

“Reqistered Loahhas the meaning set forth in Section 14.Xhthe Agreement.

“Reinstated Existing First Lien Obligatichsneans any Existing First Lien
Obligations constituting an Avoided Payment, to thetent such obligations have been
reinstated, in each case, pursuant to, and subjélce requirements and terms of the Bankruptcy
Court.

“Related Funtimeans any Person (other than a natural persanjgtengaged in
making, purchasing, holding or investing in ban&ns and similar extensions of credit in the
ordinary course and that is administered, advisedanaged by (a) a Lender, (b) an Affiliate of
a Lender or (c) an entity or an Affiliate of an igntthat administers, advises or manages a
Lender.

“Remedial Actiori means all actions taken to (a) clean up, remogmediate,
contain, treat, monitor, assess, evaluate, or ywmay address Hazardous Materials in the indoor
or outdoor environment, (b) prevent or minimizeetease or threatened release of Hazardous
Materials so they do not migrate or endanger aaten to endanger public health or welfare or
the indoor or outdoor environment, (c) restoreamlaim natural resources or the environment,
(d) perform any pre-remedial studies, investigatjar post-remedial operation and maintenance
activities, or (e) conduct any other actions widspect to Hazardous Materials required by
Environmental Laws.

“Replacement Lendéhas the meaning specified therefor_in Sectior? 1#.the
Agreement.

“Report’ has the meaning specified therefor in Sectiori 8 6f the Agreement.

“Reportable Everit means any of the events set forth in Section {€&48f
ERISA, other than events for which the 30 day mogieriod has been waived.

“Required Lendefsmeans, at any date, any combination of Lenderslimg
more than two-thirds of the aggregate amount oRé&eolving Loan Exposure.

“Reserves means, as of any date of determination, the sti@@)oan amount or
percent of a specified item or category of itemat #hgent establishes from time to time in its
Permitted Discretion to reduce Availability undeetMaximum Revolver Amount to reflect (i)
such matters, events, conditions, contingenciesks which affect or which may reasonably be
expected to affect the assets, business or praspéet Borrower, any other Loan Party or the
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Collateral or its value or the enforceability, metion or priority of Agent’'s Liens in the
Collateral, or (ii)) Agent’s judgment in its Perneitk Discretion that any collateral report or
financial information relating to a Borrower or awgher Loan Party delivered to Agent is
incomplete, inaccurate or misleading in any makeespectplus, (b) an amount that Agent may
establish from time to time in its Permitted Disgme approximately equal to the average daily
cash collections in the Loan Parties’ Homecare e8t@ius (c) an amount that Agent may
establish from time to time in its Permitted Digme equal to any amounts that Borrowers may
be obligated to pay to any financing source thaarfices the Specified Claim (other than the
proceeds of the Specified Clainp)us (d) the amount of the Carveout Expense Reservéoms

as no Default or Event of Default has occurred @dcontinuing, Agent agrees to use
commercially reasonable efforts to provide Admuasve Borrower with at least five (5)
Business Days’ notice of the implementation of Regerve under clause (a) hereunder in excess
of $250,000, but the failure to give such noticallshot impair Agent’s ability to implement
such Reserve or result in any liability hereunder.

“Revolving Credit Facility means the revolving line of credit facility deded
in Section 2.Jpursuant to which the Lenders provide Revolvingrii®to Borrowers.

“Revolver Usagé means, as of any date of determination, the armain
outstanding Revolving Loans.

“Revolving Loan Exposufemeans, with respect to any Lender, as of any date
determination (@) prior to the termination of then@nitments, the amount of such Lender’s
Commitment, and (b) after the termination of thenf@atments, the aggregate outstanding
principal amount of the Revolving Loans of such den

“Revolving Loan$ has the meaning specified therefor_in Section&.bf the

Agreement.

“Sanctioned Entity means (a) a country or a government of a courfoy,an
agency of the government of a country, (c) an amgdion directly or indirectly controlled by a
country or its government, (d) a Person residertridetermined to be resident in a country, in
each case, that is subject to a country sanctimtggm administered and enforced by OFAC.

“Sanctioned Persgmrmeans a person named on the list of Speciallyigdesed
Nationals maintained by OFAC.

“S&P” has the meaning specified therefor in the dabniof Cash Equivalents.

“SEC” means the United States Securities and Excharagan@ission and any
successor thereto.

“Secured Delit means (a) Indebtedness under the Existing Fiish LLoan
Documents, (b) Indebtedness under the Existing r@edoen Loan Documents and (c) the
Obligations.

“Securities Accouritmeans a securities account (as that term is ééfin the

Code).
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“Securities Act means the Securities Act of 1933, as amended fnom to time,
and any successor statute.

“Security Interesthas the meaning specified therefor in Section 3.1

“Solvent’ means, with respect to any Person on a particidde, that, (a) at fair
valuations, the sum of such Person’s assets (amading as assets for this purpose all rights of
subrogation, contribution or indemnification arggipursuant to any guarantees given by such
Person) is greater than all of such Person’s dabtsincluding subordinated and contingent
liabilities computed at the amount which, such Beréflas a reasonable basis to believe,
represents an amount which can reasonably be edarbecome an actual or matured liability
(and including as to contingent liabilities arisipgrsuant to any guarantee the face amount of
such liability as reduced to reflect the probapilif it becoming a matured liability); and (b)
such Person is able to pay its debts as they matutdas (and has a reasonable basis to believe
it will continue to have) sufficient capital (andtnunreasonably small capital) to carry on its
business consistent with its practices as of the ldereof.

“Specified Claini means the Loan Parties’ claims and causes obra@gainst
their respective insurance providers for failurgtovide coverage with respect to the disputes
arising in the pending litigation styled In re: ©keCorporation Halo Vacuum and Air Purifiers
Marketing and Sales Practices Litigation.

“Subsidiary of a Person means a corporation, partnershipjtdanliability
company, or other entity in which that Person diyear indirectly owns or controls the Equity
Interests having ordinary voting power to elect ajonty of the Board of Directors of such
corporation, partnership, limited liability comparoy other entity.

“Supporting Obligationsmeans supporting obligations (as such term isnddf
in the Code), and includes letters of credit andrgaties issued in support of Accounts, Chattel
Paper, documents, General Intangibles, instruncentsvestment Related Property.

“Taxes means any taxes, levies, imposts, duties, feesessments or other
charges of whatever nature now or hereafter impdsedny jurisdiction or by any political
subdivision or taxing authority thereof or thereamd all interest, penalties or similar liabilities
with respect thereto.

“Tax_Lendet has the meaning specified therefor in Section2(j. of the
Agreement.

“Third Party Accounts means an Account (other than a Consumer Account)
owed by a credit card issuer or credit card pramesa Borrower resulting from charges by a
retail customer of a Borrower on credit or debrtdsaissued by such credit card issuer or credit
card processor in connection with the sale of gdxyds Borrower.

“Trademark means any and all trademarks, trade names, eegistrademarks,
trademark applications, service marks, registeszdice marks and service mark applications,
including (a) the trade names, registered tradespdrademark applications, registered service
marks and service mark applications listed on SaleeB.26(b) (b) all renewals thereof, (c) all
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income, royalties, damages and payments now anehfter due or payable under and with
respect thereto, including payments under all Besnentered into in connection therewith and
damages and payments for past or future infringésn@ndilutions thereof, (d) the right to sue
for past, present and future infringements andtidims thereof, (e) the goodwill of each Loan
Party’s business symbolized by the foregoing omeated therewith, and (f) all of each Loan
Party’s rights corresponding thereto throughouted.

“United StateSmeans the United States of America.
“URL"” means “uniform resource locator,” an internet vaeldress.

“Value” means, as determined by Agent in its PermittescEition, with respect
to Inventory, the lower of (a) cost computed oniratdin first-out basis in accordance with
GAAP or (b) market value.

“Variance Repoftmeans a weekly variance report to be providedBbyrowers
to Agent reflecting actual cash receipts and dstments for (i) each one week period and (ii)
the period from the commencement of the Bankru@tages to the date of such variance report;
each such variance report to be provided to thenAgithin one Business Day after the end of
the period covered by such variance report, antkateig the amount and the percentage
variance of actual receipts and disbursements (tineaitem basis) from those receipts and
disbursements reflected in the Budget for suchopleri

“Voidable Transfet has the meaning specified therefor in SectiorB 1. the

Agreement.
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Oreck Corp.

DIP - 13 Week Cash Flow Forecast

May 17, 2013
($in 000's)
17-May 24-May 31-May 7-Jun 14-Jun 21-Jun 28-Jun 5-Jul 12-Jul 19-Jul 26-Jul 2-Aug 9-Aug Total
Collections 1,522 1,877 2,512 1,686 4,702 1,767 1,767 1,762 1,762 1,762 1,562 1,564 1,564 25,808
Payroll & Taxes 1,005 91 865 91 865 91 865 91 865 91 1,080 91 865 6,956
401K 10 1 9 1 9 1 9 1 9 1 9 1 9 70
Group Health 50 50 50 140 50 50 50 140 50 50 50 140 50 920
Utilities 130 70 20 30 100 70 70 20 30 100 70 20 730
Rent -
Plant & DC 32 64 32 128
Stores 500 683 500 1,683
Corporate 74 74 74 222
Operating Expenses -
Plant & DC 60 20 20 20 20 20 20 20 20 20 20 20 280
Selling 90 30 30 30 30 30 30 30 30 30 30 30 420
Corporate 90 30 30 30 30 30 30 30 30 30 30 30 420
China payroll & exp. 60 60 60 180
Sales Tax 240 25 195 45 25 195 45 25 795
Corporate Insurance 85 85 85 255
OB Freight 330 110 110 110 110 110 110 110 110 110 110 110 1,540
COGS 1,878 1,231 1,229 1,229 629 629 629 629 629 629 629 629 10,600
Product Development - 65 70 70 70 65 80 80 70 90 660
Other Media 250 250 285 375 250 375 125 125 125 125 125 125 2,535
Large Retail Media - -
Legal fees -
Advisory Fee - - 590 100 100 100 290 125 125 125 265 125 125 2,070
Interest Expense 300 30 30 30 390
All Other 300 100 100 100 100 100 100 100 100 100 100 100 1,400
1st Day Motions/Critical 300 300
Total Disbursements 1,065 4,170 4,051 2,341 3,273 1,626 2,668 2,487 2,448 1,456 2,663 2,192 2,113 32,554
Cash flow 457 (2,294) (1,539) (655) 1,429 141 (901) (725) (686) 306 (1,101) (628) (549) (6,746)
Revolver
Beg. Revolver Balance - - 4,170 5,874 6,529 5,100 4,959 5,860 6,585 7,271 6,965 8,066 8,694
Beg. Cash on Hand 1,825 - - - - - - - - - - - -
Cash Request 1,065 4,170 4,051 2,341 3,273 1,626 2,668 2,487 2,448 1,456 2,663 2,192 2,113
Weekly Collections 1,522 - 2,347 1,686 4,702 1,767 1,767 1,762 1,762 1,762 1,562 1,564 1,564
Revolver Balance - 4,170 5,874 6,529 5,100 4,959 5,860 6,585 7,271 6,965 8,066 8,694 9,244
Pre-Petition Revolver 4,323 165 - - - - - - - - - - -
Total Debt 4,323 4,335 5,874 6,529 5,100 4,959 5,860 6,585 7,271 6,965 8,066 8,694 9,244
Cash 2,282 - - - - - - - - - - - -
Accounts Receivable
Beg. Balance 8,530 7,997 7,408 6,485 6,369 5,877 5,880 5,882 5,884 5,885 5,886 5,888 5,888
+ Sales 1,588 1,588 1,588 1,570 4,210 1,570 1,570 1,564 1,564 1,564 1,564 1,564 1,564
- Collections 2,122 2,177 2,512 1,686 4,702 1,567 1,567 1,562 1,562 1,562 1,562 1,564 1,564
End. Balance 7,997 7,408 6,485 6,369 5,877 5,880 5,882 5,884 5,885 5,886 5,888 5,888 5,888
Inventory
Beg. Balance 19,078 18,447 19,695 20,295 20,895 19,868 19,868 19,868 19,868 19,868 19,868 19,868 19,868
+ Receipts - 1,878 1,231 1,229 1,229 629 629 629 629 629 629 629 629
- Shipments 631 631 631 629 2,256 629 629 629 629 629 629 629 629
End. Balance 18,447 19,695 20,295 20,895 19,868 19,868 19,868 19,868 19,868 19,868 19,868 19,868 19,868

5/17/2013
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION
In re: )
) Chapter 11
ORECK CORPORATION, ET AL. ) Case No. 13-04006
)
Debtors. ) Judge Lundin
) (Jointly Consolidated)

INTERIM ORDER (I) AUTHORIZING (A) THE DEBTORS TO OBTAIN
POSTPETITION FINANCING ON A SENIOR SECURED SUPERPRIORITY BASIS
PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 363, AND 364; (B) TO UTILIZE CASH
COLLATERAL PURSUANT TO 11 U.S.C. § 363; (II) GRANTING ADEQUATE
PROTECTION TO PREPETITION SECURED LENDERS PURSUANT TO
1T US.C. §§ 361, 363 AND 364; (IIT) SCHEDULING FINAL HEARING PURSUANT TO
BANKRUPTCY RULES 4001(b) AND (c); AND (IV) GRANTING RELATED RELIEF

Upon the second motion (the “Motion™)’ dated May [ ], 2013 of Oreck Corporation
(“Oreck”™), and the above related Debtors, collectively, the “Debt()rs”),2 in the above-captioned
cases (the “Cases”) seeking, pursuant to sections 105, 361, 362, 363(c)(2), 364(c)(1), 364(c)(2),
364(c)(3), 364(d)(1) and 364(e) of title 11 of the United States Code, 11 U.S.C. §§ 101, et seq.
(the “Bankruptcy Code”), Rules 2002, 4001 and 9014 of the Federal Rules of Bankruptcy
Procedure (the “Bankruptcy Rules”) and this Court’s authorization:

(a) for the Debtors to obtain senior secured postpetition financing (the
“DIP Facility”) pursuant to that certain Debtor-In-Possession Credit Agreement (as amended

from time to time, collectively with all ancillary documents at any time executed in connection

Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Motion

or DIP Facility, as applicable.

The Debtors and their respective Tax ID numbers are as follows: Oreck Corporation, ASP Oreck, Inc.,
Oreck Direct, LLC, Oreck Merchandising, LLC, Oreck HomeCare, LLC, Vecteur, LLC, Oreck Holdings, LL.C,
Oreck Manufacturing Company, and Oreck Sales, LLC.,
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therewith (the “DIP Credit Agreement” including, without limitation, any loan agreement,
notes, guaranties, security agreements, pledge agreements, control agreements, mortgages or
other agreements or instruments executed by one or more Debtors in connection with the DIP
Facility to evidence or govern the terms thereof), collectively, the “DIP Documents™), up to the
aggregate principal amount of $9,500,000 (the actual available principal amount at any time
being subject to the conditions set forth in the DIP Documents) from Black Diamond
Commercial Finance, L.L.C. (“BDCF”), acting as administrative agent (in such capacity, the
“Agent”), for itself and lenders that are party from time to time thereto (the “DIP Lenders™),
with such DIP Facility:

® having priority, pursuant to section 364(c)(1) of the
Bankruptcy Code, over any and all administrative expenses of the kind specified in sections
503(b) and 507(b) of the Bankruptcy Code, except for the Carve Out (as defined below);

(i)  being secured, pursuant to section 364(d)(1) of the
Bankruptcy Code, by perfected first priority senior priming liens on all present and after-
acquired property of the Debtors that is subject to a lien on or after the Petition Date on the

Debtors’ Assets’, which first priority priming liens shall also be senior in all respects to all of

For purposes of this Order, “Assets” of the Debtors refers to all assets of the Debtors, of any nature
whatsoever and wherever located, whether first arising prior to or following the Petition Date, now owned
or hereafter acquired, including all of the following: accounts; receivables; inventory; Documents (as
defined in the Uniform Commercial Code) evidencing inventory; Deposit Accounts (as defined in the
Uniform Commercial Code); cash; chattel paper; commercial tort claims; equipment; general intangibles;
goods; instruments; investment property; real property, letter-of-credit rights; books and records:
Supporting Obligations (as defined in the Uniform Commercial Code) in respect of any of the foregoing
property; and all proceeds, rents, profits and offspring of any of the foregoing; provided, however, that, for
purposes of this Order, “Assets” shall not include Avoidance Action Proceeds. “Avoidance Action
Proceeds” means proceeds of all claims and causes of actions under Chapter 5 of the Bankruptcy Code,
including, without limitation, those under sections 502(d), 544, 545, 547, 548, 549, 550, 552(b) and 553,
and state laws of similar import.
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such existing liens on the Debtors’ Assets, subject only to the (i) Carve Out (defined below) and
(ii) liens on Debtors” Assets that are in existence on the Petition Date, but only (A) to the extent a
lien on any property is valid, perfected, and not avoidable, and (B) the lien on such property (or
the proceeds of such property, as applicable) on the Petition Date was senior in priority to or pari
passu with the liens arising under the Prepetition First Lien Credit Agreement (the items
referenced in the foregoing clause (ii) being referred to collectively as the “Permitted Prior
Senior Liens™);
(iii)  being secured, pursuant to section 364(c)2) of the
Bankruptcy Code, by perfected first priority security interests in and liens upon all
unencumbered prepetition and postpetition property of the Debtors including, but not limited to,
cash collateral, inventory, accounts receivable, other rights to payment whether arising before or
after the Petition Date, property, plants, equipment, general intangibles, instruments, interests in
leasehold proceeds, real property, patents, copyrights, trademarks, trade names, other intellectual
property and the proceeds of all the foregoing; and
(iv)  being secured, pursuant to section 364(c)(3) of the
Bankruptcy Code, by perfected junior security interests in and liens upon all prepetition and
pdstpetition property of the Debtors that is subject a Permitted Prior Senior Lien (in each case
_other than liens that secure the Prepetition Secured Obligations (as defined below));
(b) for the Debtors to use the Cash Collateral pursuant to sections 361,
362 and 363 of the Bankruptcy Code, and other collateral in which the Prepetition Secured
Parties (as defined below) have an interest (together with the Cash Collateral, the “Prepetition
Collateral”) and provide adequate protection with respect to any diminution in the value of the

Prepetition Secured Parties’ interests in the Prepetition Collateral resulting from the use of the
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Cash Collateral and the use, sale or lease of the Prepetition Collateral (other than the Cash
Collateral) or imposition of the automatic stay pursuant to section 362 of the Bankruptcy Code;
() to schedule, pursuant to Bankruptcy Rule 4001, a final hearing (the
“Final Hearing”) for this Court to consider entry of a final order (the “Final Order”)
authorizing the balance of the DIP Facility on a final basis, as set forth in this Motion and the
DIP Facility attached to this Motion; and
(d) the granting of certain related relief.

An interim hearing having been held by this Court on May [ ], 2013 and upon the record
made by the Debtors at the Interim Hearing and after due deliberation and consideration and
sufficient cause appearing therefor;

Upon the record made by the Debtors at the Interim Hearing and after due deliberation
and consideration and sufficient cause appearing therefor;

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED. BASED UPON THE
RECORD BEFORE THE COURT AT THE INTERIM HEARING, that:

1. Jurisdiction. This Court has core jurisdiction over the Cases, this Motion, and the
parties and property affected hereby pursuant to 28 U.S.C. §§ 157(b) and 1334. Venue is proper
before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

2. Notice. Notice of the Motion, the relief requested therein and the Interim Hearing
was served by the Debtors on the Master Service List approved by the Court by Order entered
May 10, 2013. Under the circumstances, such notice is appropriate and constitutes due and
sufficient notice thereof under the Bankruptcy Code, the Bankruptcy Rules and Local Rules and
complies with section 102(1) of the Bankruptcy Code, Bankruptcy Rules 4001(b) and (c), and

Local Rule 9075-1.

Case 3:13-bk-04006 Doc 117-3 Filed 05/17/13 Entered 05/17/13 14:09:50 Desc
Exhibit C--Proposed Order Page 4 of 33



3. Objections. All objections to the entry of this Order, if any, are resolved hereby
or, to the extent not resolved, are overruled.

4, Debtors’ Stipulations. Without prejudice to the rights of any other party,
including without limitation any Official Committee of Unsecured Creditors appointed by the
United States Trustee for the Middle District of Tennessee (the “U.S. Trustee”) in the Cases (the
“Committee”), (but subject to the limitations thereon contained in paragraph 19 below), the
Debtors admit, stipulate and agree that:*

(a) as of the Petition Date, the Debtors were indebted and liable to:

(i) the Prepetition First Lien Lender, without defense, counterclaim or
offset of any kind, in the aggregate principal amount of approximately $4,230,719.33 in
respect of loans made by Prepetition First Lien Lender pursuant to, and in accordance
with the terms of, the Debtors’ indebtedness under or in connection with that certain
Credit and Security Agreement, dated as of August 29, 2012 (as the same may be
amended, supplemented or otherwise modified from time to time, the “Prepetition First
Lien Credit Agreement”), among the Debtors’, as borrowers, GSC Recovery III, L.P.
(as successor in interest to Wells Fargo Bank, National Association, the “Prior
Prepetition First Lien Lender™), as lender (the “Prepetition First Lien Lender™), plus,
in each case, interest thereon and other obligations incurred in connection therewith as
provided in the Prepetition First Lien Credit Agreement and any ancillary and related

documents thereto (the “Prepetition First Lien Credit Agreement Obligations™),

* Notwithstanding anything herein to the contrary, nothing in this paragraph 4 shall be deemed to be a finding of the
Court that the Debtors’ admissions, stipulations and agreements in this paragraph 4 are accurate and/or binding
on the Court.

* The Borrowers included Oreck Franchise Services, LL.C, which is no longer an operating entity and thus is not a
debtor in these cases.
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(x) the Prepetition First Lien Credit Agreement Obligations constitute the legal, valid and
binding obligations of the Debtors, enforceable in accordance with their terms (other than
in respect of the stay of enforcement arising from section 362 of the Bankruptcy Code),
(y) no portion of the Prepetition First Lien Credit Agreement Obligations are subject to
avoidance, recharacterization, recovery or subordination pursuant to the Bankruptcy
Code or applicable nonbankruptcy law and (z) the Debtors do not have, and hereby
forever release, any claims, counterclaims, causes of action, defenses or setoff rights,
whether arising under the Bankruptcy Code or otherwise, against the Prepetition First
Lien Lender and its affiliates, agents, officers, directors, employees and attorneys with
respect to the Prepetition First Lien Credit Agreement Obligations; and

(ii) the Prepetition Second Lien Lenders (as defined below), without
defense, counterclaim or offset of any kind, in the aggregate principal amount of
$5,467,897 in respect of the extensions of credit provided for pursuant to, and in
accordance with the terms of, that certain Second Lien Credit Agreement, dated as of
March 19, 2010 (as the same may be amended, supplemented or otherwise modified from
time to time, the “Prepetition Second Lien Agreement”), among the Debtors, as
borrowers, Gleacher Products Corp., as administrative agent, and certain institutions from
time to time party thereto as lenders (the “Prepetition Second Lien Lenders” and,
together with the Prepetition First Lien Lender, the “Prepetition Secured Parties™), plus,
in each case, interest thereon and other obligations incurred in connection therewith as
provided in the Prepetition Second Lien Agreement and any ancillary and related
documents thereto (collectively, the “Prepetition Second Lien Obligations” and

together with the Prepetition First Lien Credit Agreement Obligations, the “Prepetition
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Secured Obligations™), (x) the Prepetition Second Lien Obligations constitute the legal,

valid and binding obligations of the Debtors, enforceable in accordance with their terms

(other than in respect of the stay of enforcement arising from section 362 of the

Bankruptcy Code), (y) no portion of the Prepetition Second Lien Obligations are subject

to avoidance, recharacterization, recovery or subordination pursuant to the Bankruptcy

Code or applicable nonbankruptcy law and (z) the Debtors do not have, and hereby

forever release, any claims, counterclaims, causes of action, defenses or setoff rights,

whether arising under the Bankruptcy Code or otherwise, against Prepetition Second Lien

Lenders and their affiliates, agents, officers, directors, employees and attorneys with
respect to the Prepetition Second Lien Obligations.

(b) the liens and security interests granted to the Prepetition Secured

Parties pursuant to and in connection with the Prepetition Secured Obligations (including,

without limitation, all security agreements, pledge agreements, deeds of trust and other security

documents executed by the Debtors in favor of the Prepetition Secured Parties) are (i) valid,

binding, perfected, enforceable, liens and security interests in the property and of the priority

described in the Prepetition First Lien Credit Agreement, the Prepetition Second Lien Agreement

and that certain Intercreditor Agreement dated March 19, 2010 (collectively, the “Prepetition

Secured Credit Documents™), (i1) not subject to avoidance, recharacterization or subordination

pursuant to the Bankruptcy Code or applicable nonbankruptcy law and (iii) subject and

subordinate only to (x) the DIP Liens (as defined below), (y) the Carve Out (as defined below)

and (z) Permitted Prior Senior Liens (together with the liens granted to the Prepetition Secured

Parties under the Prepetition Secured Credit Documents, the “Prepetition Liens™); and
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(c) the Prepetition First Lien Credit Agreement Obligations are fully
secured by the Prepetition Collateral securing the Prepetition First Lien Credit Agreement
Obligations.

S. Findings Regarding the DIP Facility.

(a) Good cause has been shown for the entry of this Order.

(b) The Debtors have an immediate need to obtain the DIP Facility and
continue to use the Prepetition Collateral in order to permit, among other things, the orderly
continuation of the operation of their businesses, to maintain business relationships with vendors,
suppliers and customers, to make payroll, to make capital expenditures, to satisfy other working
capital and operational needs, to pay interest, fees and expenses in accordance with this Order, to
pay amounts approved by other Order of this Court, to provide working capital for the Debtors
and to fund an orderly sale process as set forth in the DIP Documents. The Debtors’ use of the
Prepetition Collateral in general and access to the proceeds of the DIP Facility specifically, is
necessary in order to insure that the Debtors have sufficient working capital and liquidity and can
preserve and maintain the going concern value of the Debtors.

(¢) The Debtors are unable to obtain financing on more favorable terms
from sources other than the DIP Lenders under the DIP Facility and are unable to obtain
adequate unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code as an
administrative expense or unsecured credit with the enhanced priority afforded by section
364(c)(1) of the Bankruptcy Code. The Debtors are also unable to obtain secured credit
allowable under sections 364(c)(1), 364(c)(2) and 364(c)(3) of the Bankruptcy Code without the

Debtors granting to the DIP Lenders, subject to the Carve Out as provided for herein, the DIP
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Liens (as defined below) and the Superpriority Claims (as defined below) under the terms and
conditions set forth in this Order and in the DIP Documents.

(d) The terms of the DIP Documents and the use of Cash Collateral are
fair and reasonable under the circumstances of the Cases, reflect the Debtors’ exercise of prudent
business judgment consistent with their fiduciary duties and constitute reasonably equivalent
value and fair consideration.

(e) The DIP Documents and use of Cash Collateral have been negotiated
in good faith and at arms’ length between the Debtors, the Agent and the Prepetition First Lien
Lender, and all of the Debtors’ obligations and indebtedness arising under, in respect of or in
connection with the DIP Facility, including without limitation, all loans made to the Debtors
pursuant to the DIP Facility (together with any other obligation arising under this Order or the
DIP Documents, collectively, the “DIP Obligations™), shall be deemed to have been extended
by the DIP Lenders in good faith, and the Prepetition First Lien Lender’s consent to the DIP
Facility and the Debtors’ use of Cash Collateral shall be deemed to have been in good faith, as
that term is used in sections 363(m) and 364(e) of the Bankruptcy Code and in express reliance
upon the protections offered by sections 363(m) and 364(e) of the Bankruptcy Code, and shall be
entitled to the full protection of sections 363(m) and 364(e) of the Bankruptcy Code in the event
that this Order or any provision hereof is vacated, reversed or modified, on appeal or otherwise.

(H The Debtors have requested entry of this Order pursuant to
Bankruptcy Rules 4001(b)(2), 4001(c)(2) and 4001(d) and the expedited procedures under Local
Rule 9075-1. Absent granting the relief sought by this Order, the Debtors’ estates will be

immediately and irreparably harmed. Consummation of the DIP Facility and the use of Cash
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Collateral in accordance with this Order and the DIP Documents is therefore in the best interest
of the Debtors’ estates.
6. Authorization of the DIP Facility.

@ The DIP Facility is hereby approved as set forth in this Order and the
Debtors are hereby authorized to borrow money pursuant to and in accordance with the terms of
the DIP Documents and this Order, up to an aggregate principal or face amount of $6,500,000 on
an interim basis and, upon entry of the Final Order, up to an aggregate principal or face amount
of $9,500,000, subject to satisfaction or waiver of any conditions precedent set forth in the DIP
Documents, which shall be used for all purposes permitted under the DIP Facility, including,
without limitation, with respect to pay interest, fees and expenses in accordance with this Order,
to pay amounts approved by other Order of this Court, to provide working capital for the
Debtors, to pay amounts owing under the Carve-Out and to fund an orderly sale process of the
Debtors’ businesses, in each case in accordance with the Approved Budget (the most recent of
which is attached as Exhibit C to the Motion). The Approved Budget may be amended,
supplemented, extended or otherwise modified from time to time in any manner as to which the
Debtors and the Agent mutually agree without further order of this Court or advance notice to
any person other than the U.S. Trustee and counsel for the Committee, who shall receive three
(3) business days advance notice for any modification or amendment to the Budget that increases
the disbursements under the Budget by an amount greater than 10% of the aggregate weekly
amount on the Budget. Notwithstanding the foregoing, the Debtors may take appropriate actions
with respect to confidentiality of any portion of the Approved Budget.

(b) In furtherance of the foregoing and without further approval of this

Court, the Debtors are authorized and directed to perform all acts, to make, execute and deliver
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all instruments and documents (including, without limitation, the execution or recordation of
security agreements, pledge agreements, mortgages, control agreements and financing
statements), and to pay all fees and interest and/or grant an original issue discount that may be
reasonably required or necessary for the Debtorsf performance of their obligations under the DIP
Facility, including, without limitation:

1) the execution, delivery and performance of the DIP Documents
and any exhibits attached thereto, including, without limitation, the DIP Facility;

(ii) the execution, delivery and performance of one or more
amendments to the DIP Documents, including without limitation an amendment to
effectuate the terms of this Order, in each case in such form as the Debtors and the DIP
Lenders may agree (it being understood that, infer alia, no further approval of the Court
shall be required for non-material amendments to the DIP Documents that, do not shorten
the maturity of the extensions of credit thereunder or increase the commitments, or the
rate of interest payable thereunder; provided, however, that notice of any proposed non-
material amendment to the DIP Documents shall be filed with this Court and served
electronically upon counsel to the Prepetition Secured Parties, counsel to the Committee
and the U.S. Trustee; provided further, that the aforementioned parties shall have three
(3) business days from the date of electronic service to object to any such non-material
amendment);

(i)  (a) the non-refundable payment to the DIP Agent of the fees
referred to in the DIP Facility (and in any separate letter agreements between them in
connection with the DIP Facility) and reasonable costs and expenses as may be due from

time to time, including, without limitation, fees and expenses of the professionals
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retained as provided for in the DIP Documents; provided, however, that payment of the
default rate provided for in Article 2.6(b) of the DIP Credit Agreement and the Unused
Line Fee (as defined in the DIP Credit Agreement) shall be payable to the DIP Agent
only upon entry of the Final Order; and

(iv)  the performance of all other acts required under or in connection
with the DIP Documents incident to the relief that has been authorized by this Court.

(©) The DIP Documents constitute the valid and binding obligations of
the Debtors, enforceable against the Debtors in accordance with its terms. No obligation,
payment, transfer or grant of security of, by and/or between the DIP Lenders and/or the Debtors
under the DIP Facility or this Order shall be stayed, restrained, voidable, avoidable, or
recoverable under the Bankruptcy Code or under any applicable law (including without
limitation, under section 502(d) of the Bankruptcy Code, under section 548 of the Bankruptcy
Code or under any applicable State Uniform Fraudulent Transfer Act, Uniform Fraudulent
Conveyance Act or similar statute or common law), or subject to any defense, reduction, setoff,
recoupment or counterclaim.

7. Superpriority Claims.

(a) Pursuant to section 364(c)(1) of the Bankruptcy Code, all of the DIP
Obligations shall constitute allowed claims against the Debtors with priority over any and all
administrative expenses, diminution claims (including all Adequate Protection Obligations (as
defined below)) and all other claims against the Debtors, now existing or hereafter arising, of any
kind whatsoever, including, without limitation, all administrative expenses of the kind specified
in sections 503(b) and 507(b) of the Bankruptcy Code, and over any and all administrative

expenses or other claims arising under sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a),
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507(b), 726, 1113 or 1114 of the Bankruptcy Code (the “Superpriority Claims™), whether or
not such expenses or claims may become secured by a judgment lien or other non-consensual
lien, levy or attachment, which allowed claims shall be payable from and have recourse to all
pre- and postpetition property of the Debtors and all proceeds thereof, subject only to the
payment of the Carve Out to the extent specifically provided for herein.

(b) For purposes hereof, the “Carve OQut” means (i) all fees required to
be paid to the Clerk of the Bankruptcy Court and to the U.S. Trustee under section 1930(a) of
title 28 of the United States Code, (ii) the Success Fee (as such term is defined pursuant to that
certain Application for Order of Employment and Retention of Sawaya Segalas & Co., LLC) and
(1ii) after the occurrence and during the continuance of a Default or Event of Default (each as
defined in the DIP Documents and/or herein) an amount not exceeding $400,000 in the
aggregate, plus all unpaid professional fees and expenses allowed by this Court (whether
allowed prior to or after the occurrence of a Default or Event of Default) that were incurred prior
to the occurrence of a Default or Event of Default up to the amount allocated for such fees in the
Approved Budget through the date of such Default or Event of Default (in each case without
application of any retainers held by such professionals), which amount may be used subject to
the terms of this Order, including, without limitation, paragraph 15 hereof, to pay any fees and
expenses incurred by the Debtors’ professionals and the Committee’s professionals, in respect of
(A) allowances of compensation for services rendered or reimbursement of expenses awarded by
the Bankruptcy Court to the Debtors” or any Committee’s professionals and (B)the
reimbursement of expenses allowed by the Bankruptcy Court incurred by Committee members in
the performance of their duties (but excluding fees and expenses of third party professionals

employed by such members); provided, however, (x) that the dollar limitation in this clause
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7(b)(ii) on fees and disbursements shall neither be reduced nor increased by the amount of any
compensation or reimbursement of expenses incurred, awarded or paid prior to the occurrence of
a Default or Event of Default in respect of which the Carve Out is invoked or by any fees,
expenses, indemnities or other amounts paid to the Agent, any DIP Lender or their respective
attorneys and agents under the DIP Documents or otherwise, and (y) that nothing herein shall be
construed to impair the ability of any party to object to any of the fees, expenses, reimbursement
or compensation described in clauses (A) and (B) above.

8. DIP Liens.

As security for the DIP Obligations, effective and perfected upon the date of this Order
and without the necessity of the execution, recordation or filing by the Debtors of security
agreements, control agreements, pledge agreements, mortgages, financing statements or other
similar documents, the following security interests and liens are hereby granted to the DIP
Lenders (all property identified in clauses (a), (b) and (c) below being collectively referred to as
the “Collateral™), subject, only in the event of the occurrence and during the continuance of an
Default or Event of Default, to the payment of the Carve Out (all such liens and security interests
granted to the DIP Lenders, pursuant to this Order and the DIP Documents, the “DIP Liens”):

() First Lien on Unencumbered Property. Pursuant to section 364(c)(2)

of the Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected first priority
senior security interest in and lien upon all pre- and postpetition property of the Debtors, whether
existing on the Petition Date or thereafter acquired, that, on or as of the Petition Date is not
subject to a Permitted Prior Senior Lien (collectively, “Unencumbered Property”), including,
without limitation, any unencumbered cash, inventory, accounts receivable, other rights to

payment whether arising before or after the Petition Date, contracts, properties, plants,
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equipment, general intangibles, documents, instruments, interests in leasehold proceeds, real
properties, patents, copyrights, trademarks, trade names, other intellectual property, capital stock
of subsidiaries, and the proceeds of all the foregoing; provided, that “Unencumbered Property”
shall not include causes of action against the Prepetition First Lien Lender.

(b) Liens Priming Prepetition Secured Parties’ Liens. Pursuant to

section 364(d)(1) of the Bankruptcy Code, a valid, binding, continuing, enforceable, fully-
perfected first priority senior priming security interest in and lien upon all pre- and postpetition
Assets of the Debtors, whether now existing or hereafter acquired, that is subject to the existing
liens presently securing Debtors® obligations under the Prepetition Secured Credit Documents.
Such security interests and liens shall be senior in all respects to the interests in such property of
the Prepetition Secured Parties arising from current and future liens of the Prepetition Secured
Parties (including, without limitation, adequate protection liens granted hereunder).

(c) Liens Junior to Certain Other Liens. Pursuant to section 364(c)(3) of

the Bankruptcy Code, valid, binding, continuing, enforceable, fully-perfected security interest in
and liens upon all pre- and postpetition property of the Debtors (other than the property
described in clauses (a) or (b) of this paragraph 8, as to which the liens and security interests in
favor of the DIP Lenders will be as described in such clauses), whether now existing or hereafter
acquired, that is subject to Permitted Prior Senior Liens or to valid and unavoidable liens in
existence immediately prior to the Petition Date, senior in priority to or pari passu with the liens
arising under the Prepetition First Lien Credit Agreement, that are perfected subsequent to the
Petition Date as permitted by section 546(b) of the Bankruptcy Code, which security interests

and liens in favor of the DIP Lenders are junior to such valid, perfected and unavoidable liens.
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(d) Liens Senior to Certain Other Liens. The DIP Liens and, subject to

paragraph 19 of this Order, the Adequate Protection Liens (as defined below) shall not be
(1) subject or subordinate to (A) any lien or security interest that is avoided and preserved for the
benefit of the Debtors and their estates under section 551 of the Bankruptcy Code or (B) any
liens arising after the Petition Date including, without limitation, any liens or security interests
granted in favor of any federal, state, municipal or other governmental unit, commission, board
or court for any liability of any Debtor, or (ii) subordinated to or made pari passu with any other
lien or security interest under section 364 of the Bankruptcy Code or otherwise.
9. Protection of DIP Lenders’ Rights.

(a) So long as there are any borrowings or other amounts outstanding, or
the DIP Lenders have a lending commitment outstanding under the DIP Facility, each of the
Prepetition Secured Parties shall take no action to foreclose upon or recover in connection with
the liens granted thereto pursuant to, as appropriate, the Prepetition Secured Obligations or this
Order, or otherwise exercise remedies against any Collateral, except to the extent authorized by
an order of this Court; provided, however, that if the DIP Lenders take any action to foreclose
upon or recover in connection with the liens granted in connection with the DIP Documents, the
Prepetition Secured Parties may be permitted upon further order of this Court to take action to
foreclose upon or recover in connection with the liens granted thereto pursuant to the Prepetition
Secured Obligations or this Order.

(b) The automatic stay provisions of section 362 of the Bankruptcy Code
are vacated and modified to the extent necessary to permit the DIP Lenders to exercise, upon the
occurrence of a Default or Event of Default and the giving of three (3) business days’ written

notice provided for in the DIP Documents and to the Committee, all rights and remedies under
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the DIP Documents (including, without limitation, drawing of the Sponsor L/C); provided,
however, with respect to Permitted Prior Senior Liens, any exercise of such rights and remedies
shall be in accordance with applicable non-bankruptcy law in respect of Permitted Prior Senior
Liens; provided, further, during the three (3) day notice period, the Debtors, the Committee or
any other party in interest may seek an order of the Court staying the DIP Lender’s exercise of
such remedies against the DIP Collateral and, if no such stay is obtained, then the DIP Lender
may exercise any and all such rights and remedies without further order of the Court or notice to
any party; provided, further, upon the occurrence of a Default or Event of Default the DIP
Lenders’ right to have a motion to modify the automatic stay vacated and modified shall be heard
on an emergency basis at the earliest possible opportunity. In any hearing regarding any exercise
of rights or remedies, the only issue that may be raised by any party in opposition thereto shall be
whether, in fact, a Default has occurred and is continuing, and the Debtors hereby waive their
right to seek relief, including, without limitation, under section 105 of the Bankruptcy Code, to
the extent such relief would in any way impair or restrict (i) the rights and remedies of the DIP
Lenders set forth in this Order or the DIP Documents, or (ii) the Prepetition Secured Parties
pursuant to the Prepetition Secured Obligations or this Order. In no event shall the DIP Lenders
or the Prepetition Secured Parties be subject to the equitable doctrine of “marshaling” or any
similar doctrine with respect to the Collateral. The DIP Lenders’ failure to seek relief or
otherwise exercise their rights and remedies under the DIP Documents or this Order shall not
constitute a waiver of the DIP Lenders’ rights hereunder, thereunder or otherwise.
10.  Limitation on Charging Expenses Against Collateral.
Except to the extent of the Carve Out, no expenses of administration of the Cases

or any future proceeding that may result therefrom, including liquidation in bankruptcy or other
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proceedings under the Bankruptcy Code, shall be charged against or recovered from the
Collateral, the Prepetition Collateral or the Prepetition Secured Parties’ Replacement Collateral
(as defined in paragraph 14(a) below), pursuant to section 506(c) of the Bankruptcy Code or any
similar principle of law, upon entry of the Final Order, without the prior written consent of the
DIP Lenders or the Prepetition Secured Parties, as the case may be, and no such consent shall be
implied from any other action, inaction, or acquiescence by the DIP Lenders or the Prepetition
Secured Parties .

11.  Payments Free and Clear. Subject to the right of third parties to bring an action
by the Challenge Deadline in paragraph 19 of this Order, upon entry of the Final Order, any and
all payments or proceeds remitted to the DIP Lenders or the Prepetition First Lien Lender
pursuant to the provisions of this Order or any subsequent order of the Court shall be received
free and clear of any claim, charge, assessment or other liability including, without limitation,
any such claim or charge arising out of or based on, directly or indirectly, sections 506(c)
(whether asserted or assessed by, through or on behalf of the Debtors) or 552(b) of the
Bankruptcy Code.

12. Inferest and Fees on DIP Obligations. Interest and fees on the DIP Obligations
shall accrue at the rates and shall be paid at the times as provided in the DIP Documents and in
any separate letter agreements between the DIP Agent and/or DIP Lender, as applicable, and the
Debtors in connection with the DIP Documents; provided, however, that payment of the default
rate provided for in Article 2.6(b) of the DIP Credit Agreement and the Unused Line Fee (as

defined in the DIP Credit Agreement) shall be payable to the DIP Agent only upon entry of the

Final Order.
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13. Use of Cash Collateral. The Debtors are hereby authorized to use all Cash
Collateral of the Prepetition Secured Parties to pay down, on a rolling basis, the Prepetition First
Lien Credit Agreement Obligations in accordance with the provisions of the DIP Documents and
Approved Budget (the “Roll-Up Payments™).

14.  Adequate Protection. The Prepetition Secured Parties are entitled, pursuant to
sections 361, 363(c)(2) and 363(e) of the Bankruptcy Code, to adequate protection of their
interest in the Prepetition Collateral, in an amount equal to the aggregate diminution in value of
the Prepetition Secured Parties’ respective Prepetition Collateral (subject to proof before the
Court or as agreed to by the Prepetition Secured Parties, the Debtors and the Committee),
including, without limitation, any such diminution resulting from the sale, lease or use by the
Debtors (or other decline in value) of the Prepetition Collateral, and the imposition of the
automatic stay pursuant to section 362 of the Bankruptcy Code (such diminution in value, the
“Adequate Protection Obligations”). As adequate protection, the Prepetition Secured Parties
are hereby granted the following:

(a) Prepetition First Lien Adequate Protection Liens. In addition to the

Roll-Up Payments, the Prepetition First Lien Lender is hereby granted (effective and perfected
upon the date of this Order and without the necessity of the execution by the Debtors of security
agreements, pledge agreements, financing statements or other agreements) a replacement
security interest in and junior lien upon all the Collateral (but senior to the Second Lien Lender
Replacement Lien) (the “First Lien Lender Replacement Lien™), of the same type and category
in which they had Prepetition Liens (such collateral, the “Replacement Collateral™).

(b) Prepetition Second Lien Adequate Protection Liens. The

Prepetition Second Lien Lenders are hereby granted (effective and perfected upon the date of this
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Order and without the necessity of the execution by the Debtors of security agreements, pledge
agreements, financing statements or other agreements) a replacement security interest in and
junior lien (including junior to the First Lien Lender Replacement Lien) upon all the Collateral
(the “Second Lien Lender Replacement Lien” and, together with the First Lien Lender
Replacement Lien, the “Adequate Protection Liens™), on the Replacement Collateral.

(c) Prepetition First Lien Section 507(b) Claim. The Prepetition First

Lien Lender is hereby granted, subject to the payment of the Carve Out a superpriority claim as
provided for in section 507(b) of the Bankruptcy Code, immediately junior to the claims under
section 364(c)(1) of the Bankruptcy Code held by the DIP Lenders (the “First Lien Lender
Replacement Claim”); provided, however, that the Prepetition First Lien Lender shall receive
the Roll-Up Payments in advance of the DIP Obligations being indefeasibly paid in cash in full.

(d) Prepetition Second Lien Section 507(b) Claim. The Prepetition

Second Lien Lenders are hereby granted, subject to the payment of the Carve Out a superpriority
claim as provided for in section 507(b) of the Bankruptcy Code, immediately junior to the claims
under section 364(c)(1) of the Bankruptcy Code held by the DIP Lenders (the “Second Lien
Lender Replacement Claim”); provided, however, that the Prepetition Second Lien Lenders
shall not receive or retain any payments, property or other amounts in respect of the superpriority
claims under section 507(b) of the Bankruptcy Code granted hereunder or under the Prepetition
Secured Credit Documents unless and until the DIP Obligations and the Prepetition First Lien
Credit Agreement Obligations have indefeasibly been paid in cash in full.

15. DIP Financing Under Intercreditor Agreement. The liens securing the
Prepetition First and Second Lien Credit Agreement Obligations are subordinated to the DIP

Liens and DIP Facility in accordance with Section 6.1(b) of the Intercreditor Agreement and that
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the DIP Facility is “DIP Financing” as such term is used in the Intercreditor Agreement executed
by those parties dated March 19, 2010.

16.  Reservation of Rights of Prepetition Secured Parties. Under the circumstances
and given that the above-described adequate protection is consistent with the Bankruptcy Code,
including section 506(b) thereof, the Court finds that the adequate protection provided herein is
reasonable and sufficient to protect the interests of the Prepetition Secured Parties. Except as
expressly provided herein, nothing contained in this Order shall impair or modify any rights,
claims or defenses available in law or equity to the Prepetition Secured Parties or the DIP
Lenders. Notwithstanding anything contained herein or in the DIP Documents, the Prepetition
First Lien Lender does not consent to the priming of its liens on property of the Debtors except
as specifically set forth in this Order.

17.  Perfection of DIP Liens.

(a) Subject to the provisions of paragraph 9(a) above, the DIP Lenders
are hereby authorized, but not required, to file or record financing statements, trademark filings,
copyright filings, mortgages, notices of lien or similar instruments in any jurisdiction or take any
other action in order to validate and perfect the liens and security interests granted to them
hereunder. Whether or not the DIP Lenders shall, in their sole discretion, choose to file such
financing statements, trademark filings, copyright filings, mortgages, notices of lien or similar
instruments or otherwise confirm perfection of the liens and security interests granted to them
hereunder, such liens and security interests shall be deemed valid, perfected, allowed,
enforceable, non-avoidable and not subject to challenge dispute or subordination, at the time and

on the date of entry of this Order.
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(b) A certified copy of this Order may, in the discretion of the DIP
Lenders, be filed with or recorded in filing or recording offices in addition to or in lieu of such
financing statements, mortgages, notices of lien or similar instruments, and all filing offices are
hereby authorized to accept such certified copy of this Order for filing and recording without the
imposition of any stamp, intangibles recording or similar tax in accordance with the provisions
of section 1146 of the Bankruptcy Code.

(©) The Debtors shall execute and deliver to the DIP Lenders all such
agreements, security agreements, pledge agreements, control agreements, financing statements,
mortgages, instruments and other documents as the DIP Lenders may reasonably request that are
not inconsistent with this Order to evidence, confirm, validate or perfect the DIP Liens granted
pursuant hereto.

18.  Preservation of Rights Granted Under the Order.

(a) Unless all DIP Obligations shall have been paid in full, the Debtors
shall not seek, and it shall constitute a Default and a termination of the right to use the DIP
Facility if the Debtors seek, or if there is entered, (i) any modifications or extensions of this
Order without the prior written consent of the Agent, and no such consent shall be implied by
any other action, inaction or acquiescence by the Agent, or (i) an order dismissing any of the
Cases. If an order dismissing any of the Cases under section 1112 of the Bankruptcy Code or
otherwise is at any time entered, such order shall provide (in accordance with sections 105 and
349 of the Bankruptcy Code) that (y) the priming liens, security interests and replacement
security interests granted to the Agent and, as applicable, the Prepetition Secured Parties
pursuant to this Order shall continue in full force and effect and shall maintain their priorities as

provided in this Order until all DIP Obligations shall have been paid and satisfied in full (and
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that such priming liens and replacement security interests, shall, notwithstanding such dismissal,
remain binding on all parties in interest) and (z) this Court shall retain jurisdiction,
notwithstanding such dismissal, for the purposes of enforcing the liens and security interests
referred to in clause (y) above.

(b) If any or all of the provisions of this Order are hereafter reversed,
modified, vacated or stayed, such reversal, stay, modification or vacation shall not affect (i) the
validity of any DIP Obligations or Adequate Protection Obligations incurred prior to the actual
receipt of written notice by the DIP Lenders or the Prepetition Secured Parties, as applicable, of
the effective date of such reversal, stay, modification or vacation or (ii) the validity or
enforceability of any lien or priority authorized or created hereby or pursuant to the DIP
Documents with respect to any DIP Obligations or Adequate Protection Obligations.
Notwithstanding any such reversal, stay, modification or vacation, any use of Cash Collateral, or
DIP Obligations or Adequate Protection Obligations incurred by the Debtors to the DIP Lenders
or the Prepetition Secured Parties prior to the actual receipt of written notice by the DIP Lenders
or the Prepetition Secured Parties as of the effective date of such reversal, stay, modification or
vacation shall be governed in all respects by the original provisions of this Order, and the DIP
Lenders and Prepetition Secured Parties shall be entitled to all the rights, remedies, privileges
and benefits granted in section 364(e) of the Bankruptcy Code, this Order and pursuant to the
DIP Documents with respect to all uses of Cash Collateral, DIP Obligations and Adequate
Protection Obligations.

(©) | Except as expressly provided in this Order or in the DIP Documents,
the DIP Liens, the Superpriority Claims and all other rights and remedies of the Agent and the

DIP Lenders granted by the provisions of this Order and the DIP Documents shall survive, and
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shall not be modified, impaired or discharged by (i) the entry of an order converting any of the
Cases to cases under chapter 7, dismissing any of the Cases (excepting the Superpriority Claims)
or by any other act or omission, or (ii) the entry of an order confirming a plan of reorganization
in the Cases and, pursuant to section 1141(d)(4) of the Bankruptcy Code, the Debtors have
waived any discharge as to any remaining DIP Obligations that are not addressed by the
confirmation order. The terms and provisions of this Order and the DIP Documents shall
continue in the Cases or in any superseding chapter 7 cases under the Bankruptcy Code, and the
DIP Liens, the Superpriority Claims and all other rights and remedies of the Agent and the DIP
Lenders granted by the provisions of this Order and the DIP Documents shall continue in full
force and effect in such cases until the DIP Obligations are indefeasibly paid in full.

19.  Effect of Stipulations on Third Parties. The stipulations and admissions contained
in this Order, including, without limitation, in paragraph 4 of this Order, shall be binding upon
the Debtors, any subsequent trustee, responsible person, examiner with expanded powers, any
other Estate representative and all of their successors-in-interest and assigns. The stipulations
and admissions contained in this Order, including, without limitation, in paragraph 4 of this
Order, shall be binding upon all other parties-in-interest, including, without limitation, the
Committee, unless (a) a party-in-interest with standing and requisite authority has timely filed a
motion seeking standing to file an adversary proceeding or contested matter or has timely filed
an adversary proceeding or contested matter (subject to the limitations contained herein,
including, inter alia, in paragraph 20) by no later than the date that is the later of (i) (a) 60 days
from the date of the selection of its counsel for the Commiittee, (b) if no such committee has been
appointed, no later than 75 days (or a longer period as the Court orders for cause shown before

the expiration of such period) from the entry of the final financing order, or (c) upon conversion
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of a chapter 11 case to chapter 7, to the extent that any relevant challenge period has not expired,
such period shall be automatically extended for 60 days from the date a chapter 7 trustee is
appointed or (ii) such later date (x) as has been agreed to, in writing, by the Prepetition Secured
Parties in their sole discretion or (y) as has been ordered by the Court (the “Challenge
Deadline”) (1) challenging the validity, enforceability, priority or extent of the Prepetition
Secured Obligations or the Prepetition Liens on the Prepetition Collateral or (2) otherwise
asserting or prosecuting any action for preferences, fraudulent conveyances, other avoidance
power claims or any other any claims, counterclaims or causes of action, objections, contests or
defenses that the Debtors’ estates may have (collectively, “Claims and Defenses™) against the
Prepetition Secured Parties or their affiliates, representatives, attorneys or advisors in connection
with matters related to the Prepetition Secured Credit Documents, the Prepetition Secured
Obligations, or the Prepetition Collateral, and (b) there is a final order in favor of the plaintiff
sustaining any such challenge or claim in any such adversary proceeding or contested matter
filed by the Challenge Deadline; provided, that as to the Debtors, all such Claims and Defenses
are hereby irrevocably waived and relinquished as of the Petition Date. If no such motion for
standing or adversary proceeding or contested matter, as applicable, is filed by the Challenge
Deadline, (x) Prepetition Secured Obligations shall constitute allowed claims, not subject to
counterclaim, setoff, subordination, recharacterization, defense or avoidance, for all purposes in
the Cases and any subsequent chapter 7 cases, (y) the Prepetition Liens on the Prepetition
Collateral shall be deemed to have been, as of the Petition Date, legal, valid, binding and
perfected, not subject to recharacterization, subordination, avoidance or reduction, except by
payment and (z) the Prepetition Secured Obligations, the Prepetition Liens on the Prepetition

Collateral and the Prepetition Secured Parties shall not be subject to any other or further
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challenge by any party in interest seeking to exercise the rights of the Debtors’ estates, including,
without limitation, any successor thereto (including, without limitation, any chapter 7 or 11
trustee appointed or elected for the Debtors). If any such motion for standing or adversary
proceeding or contested matter, as applicable, is filed by the Challenge Deadline, the stipulations
and admissions contained in paragraph 4 of this Order shall nonetheless remain binding and
preclusive (as provided in the second sentence of this paragraph) on the Committee and on any
other person or entity, except to the extent that such findings and admissions were expressly
challenged in such adversary proceeding or contested matter. Nothing in this Order vests or
confers on any Person (as defined in the Bankruptcy Code), including the Committee, standing
or authority to pursue any cause of action belonging to the Debtors or their estates, including,
without limitation, Claims and Defenses with respect to the Prepetition Liens or the Prepetition
Secured Obligations.

20. Waiver of Claims and Causes of Action Against the DIP Lenders. Without
prejudice to the rights of any other party, including the Committee, the Debtors have waived any
and all claims and causes of action arising prior to entry of this Order and through the period
prior to entry of the Final Order against the DIP Lenders, and their affiliates, directly related to
the DIP Documents or the negotiation of the terms thereof,

21.  Limitation on Use of DIP Facility Proceeds and Collateral. The Debtors shall
use the proceeds of the DIP Facility solely as provided in this Order and in the DIP Documents.
Notwithstanding anything herein or in any other order by this Court to the contrary, no
borrowings, letters of credit, Cash Collateral, Prepetition Collateral, Replacement Collateral,
Collateral or the Carve Out may be used to (a) object, contest or raise any defense to, the

validity, perfection, priority, extent or enforceability of any amount due under this Order, the
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DIP Facility or the Prepetition Secured Credit Documents, or the liens or claims granted under
this Order, the DIP Documents or the Prepetition Secured Credit Documents, (b) assert any
Claims and Defenses or causes of action against the DIP Lenders, the Prepetition Secured Parties
or their respective agents, affiliates, representatives, attorneys or advisors, (c) prevent, hinder or
otherwise delay the DIP Lenders’ or the Prepetition Secured Parties’ assertion, enforcement or
realization on the Cash Collateral or the Collateral in accordance with the DIP Documents, the
Prepetition Secured Credit Documents or tﬁis Order, (d) seek to modify any of the rights granted
to the DIP Lenders or the Prepetition Secured Parties hereunder, under the DIP Documents or the
Prepetition Secured Credit Documents, in each foregoing case without such party’s prior written
consent or (¢) pay any amount on account of any claims arising prior to the Petition Date unless
such payments are (i) approved by an Order of this Court or (ii) in accordance with the terms of
the DIP Documents. The foregoing shall not limit the ability of the Committee to use the Carve
Out to investigate matters referenced in paragraph 19 of this Order or relating to its objections (if
any) to the DIP Documents or the proposed sale other than a challenge to the rights of the
Prepetition Secured Parties to credit bid pursuant to section 363(k) of the Bankruptcy Code.

22.  Insurance. Pursuant to this Order, (i) the DIP Lenders shall be and shall be
deemed to be, without any further action or notice, named as an additional insured on each
insurance policy maintained by the Debtors which in any way relates to the Collateral, and
(ii) the Prepetition Secured Parties, to the extent of their Adequate Protection Liens, shall be and
shall be deemed to be, without any further action or notice, named as additional insureds on each
insurance policy maintained by the Debtors which in any way relates to the Replacement

Collateral. Except upon an Event of Default, to the extent BDCF has control over the insurance
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policies covering assets of the Debtors, BDCF agrees that it will not take any action to terminate
any such coverage.

23.  Order Governs. In the event of any inconsistency between the provisions of this
Order and the DIP Documents, the provisions of this Order shall govern.

24.  Binding Effect; Successors and Assigns. The DIP Documents and the provisions
of this Order, including all findings herein, shall be binding upon all parties in interest in the
Cases, including, without limitation, the DIP Lenders, the Prepetition Secured Parties, any
Committee appointed in the Cases, and the Debtors and their respective successors and assigns
(including any chapter 7 or chapter 11 trustee hereinafter appointed or elected for the estate of
any of the Debtors, an examiner appointed pursuant to section 1104 of the Bankruptcy Code, or
any other fiduciary hereafter appointed as a legal representative of any Debtor or with respect to
the property of any of the Debtors’ estates) and shall inure to the benefit of the DIP Lenders, the
Prepetition Secured Parties and the Debtors and each of their respective successors and assigns;
provided, however, that the DIP Lenders shall have no obligation to extend any financing to any
chapter 7 trustee or similar responsible person appointed for the estate of any Debtor.

25. [Reserved].

26.  Right of Access and Information.

(a) The Debtors shall permit representatives, agents and/or employees of
the DIP Lenders to have reasonable access to their premises and their records during normal
business hours (without unreasonable interference with the proper operation of the Debtors’
businesses) and shall cooperate, consult with, and provide to such persons all such non-

privileged information as they may reasonably request.
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(b) Notwithstanding anything contained herein to the contrary and
without limiting any other rights or remedies of the DIP Lenders contained in this Order or the
DIP Documents, or otherwise available at law or in equity, and subject to the terms of the DIP
Documents, upon written notice to the landlord of any leased premises that a Default has
occurred and is continuing under the DIP Documents, the DIP Lenders may, subject to any
separate agreement by and between such landlord and the DIP Lenders, enter upon any leased
premises of the Debtors for the purpose of exercising any remedy with respect to Collateral
located thereon and shall be entitled to all of the applicable Debtor’s rights and privileges as
lessee under such lease without interference from the landlords thereunder; provided, ihat the
DIP Lenders shall only pay rent and additional rent obligations of the Debtors that first arise after
the DIP Lenders® written notice referenced above and that are payable during the period of such
occupancy by the DIP Lenders, calculated on a per diem basis. Other than the payment
obligation contained in this paragraph, the DIP Lenders shall not be required to perform any of
the Debtors’ obligations under any lease as a condition to the rights afforded to the DIP Lenders
in this paragraph. Furthermore, any title, landlord’s lien, right of distraint or levy, security
interest or other interest that any landlord or mortgagee may have in any Collateral of the
Debtors located on such leased premises, to the extent the same is not void under section 545 of
the Bankruptcy Code, is hereby expressly subordinated to the liens of the DIP Lenders in such
Collateral.

27.  Evenis of Default. Each of the following shall constitute an “Event of Default”
hereunder: (i) the use of the Cash Collateral and/or DIP Facility other than as set forth herein;
(ii) the Debtors or any other party applies to the Court for an order, other than this Interim Order

or the Final Order (in form and substance acceptable to Agent in its sole discretion), authorizing
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the use of the Cash Collateral and/or DIP Facility or that seeks approval of a priming, senior, pari
passu or junior security interest in or lien upon the Prepetition Collateral; (iii) the filing by the
Debtors of any pleading seeking to challenge the Agent’s lien upon the Cash Collateral and/or
DIP Facility or the Prepetition Collateral or otherwise asserting rights, claims or causes of action
against the Agent and/or the Prepetition Secured Parties with respect to the Prepetition Debt, or
the entry of an order granting any such relief in connection with any such pleading filed by a
third party; (iv) the breach by any of the Debtors of their obligations under this Interim Order,
including but not limited to their failure to be in compliance with the Approved Budget or the
failure to comply with the covenants, events of default, reporting and other requirements
contained herein; (v) any stay, reversal, vacatur or rescission of this Interim Order; (vi) the
dismissal of, conversion of or appointment of an examiner with expanded powers in the Debtors’
Cases; (vii) the failure to meet any obligations of the Debtors in this Interim Order related to the
Sale Process; and (viii) the failure to obtain entry of a final order approving the use of the Cash
Collateral and/or DIP Facility in form and substance satisfactory to the Agent in its sole
discretion on or before the date that is thirty (30) days from the Petition Date; and (ix) the
occurrence and continuance of an Event of Default pursuant to the DIP Credit Agreement.

28. [Reserved].

29.  No Waiver. This Order shall not be construed in any way as a waiver or
relinquishment of any rights that the DIP Lenders may have to bring or be heard on any matter
brought before the Court. Any consent, modification, declaration of default, or exercise of
remedies or non-exercise of remedies under or in connection with this Order or the DIP
Documents shall require the approval of DIP Lenders, and, as and to the extent required by the

voting provisions of the DIP Documents and shall not be deemed a waiver or relinquishment of
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any of the rights of the DIP Lenders. Nothing contained in this Order (including without
limitation, the authorization to use the DIP Facility and/or any Cash Collateral) shall impair,
prejudice or modify any rights, claims or defenses available in law or equity to the DIP Lenders,
including, without limitation, the fight to (a) request conversion of the Debtor’s Chapter 11 Case
to Chapter 7 (to the extent applicable for charitable entities), (b) seek to terminate the exclusive
rights of the Debtors to file, and solicit acceptances of, a plan of reorganization under section
1121 of the Bankruptcy Code or propose, subject to the provisions of section 1121 of the
Bankruptcy Code, a chapter 11 plan or plans, (c) object to the fees and expenses of any
professionals retained in the Cases, and (d) seek relief from the automatic stay. All such rights,
claims and defenses, and the rights, objections and defenses of all parties in connection
therewith, are hereby reserved.

30.  Right to Credit Bid. Pursuant to section 363(k) of the Bankruptcy Code, the
Agent, on behalf of the DIP Lenders, shall have the exclusive right to use the DIP Obligations,
DIP Liens and DIP Superpriority Claim to credit bid with respect to any bulk or piecemeal sale
of all or any portion of the Collateral. For the avoidance of doubt, the rights of the DIP Lenders
to credit bit with respect to the Collateral does not permit the DIP Lenders to credit bid collateral
of any holder of a Prior Permitted Senior Lien.

31.  Headings. The headings in this Order are for reference purposes only and will not
in any way affect the meaning and interpretation of the terms of this Order.

32.  Effectiveness. This Order shall constitute findings of fact and conclusions of law
and shall take effect immediately upon execution hereof.

33. Final Hearing. The Final Hearing is scheduled for May _, 2013 at

before this Court, Courtroom Two, 701 Broadway; Nashville, TN. The Debtors shall promptly
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mail copies of this Order (which shall constitute adequate notice of Final Hearing, to the parties
having been given notice of the Interim Hearing, to the Committee and to any other party that
has filed a request for notices with this Court. Any party in interest objecting to the relief sought
at the Final Hearing shall serve and file written objections; which objections shall be served upon
(a) Bradley Arant Boult Cummings LLP, 1600 Division Street, Suite 700, Nashville, TN 37203
(Attn: William L. Norton, III), attorneys for the Debtors; (b) Winston & Strawn LLP, 35 West
Wacker Drive, Chicago, IL 60601 (Attn: Daniel J. McGuire), attorneys for BDCF, as Agent; (c)
Richard Stieglitz, Jr., Cahill Gordon & Reindel LLP, 80 Pine St., New York, NY 10005,
attorneys for Gleacher & Products Company; (e¢) Christopher F. Graham, McKenna Long &
Aldridge LLP, 230 Park Ave., Suite 1700, New York, NY 10169 and David W. Houston IV,
Burr & Forman LLP, 3102 West End Ave., Suite 700, Nashville, TN 37203, attorneys for Oreck
Acquisition, and (e) the Office of the United States Trustee for the Middle District of Tennessee,
and shall be filed with the Clerk of the United States Bankruptcy Court for the Middle District of
Tennessee, in each case to allow actual receipt by the foregoing no later than seven (7) days
before the Final Hearing.

34.  Effectiveness. This Order shall constitute findings of fact and conclusions of law
and shall take effect immediately upon execution thereof and, notwithstanding anything to the
contrary contained in Bankruptcy Rules, including Bankruptcy Rule 4001(a)(3), there shall be no
stay of execution of effectiveness of this Order. All objections to the entry of this Interim Order
have been withdrawn or overruled and the Motion is approved on an interim basis on the terms

and conditions set forth herein.

This Order Was Signed And Entered
Electronically as Indicated At The Top
Of The First

Case 3:13-bk-04006 Doc 117-3 Filed 05/17/13 Entered 05/17/13 14:09:50 Desc
Exhibit C--Proposed Order Page 32 of 33



APPROVED FOR ENTRY:

/s/ William L. Norton 111

William L. Norton, III (# 10075)
Alexandra E. Dugan (#30420)
Bradley Arant Boult Cummings LLP
1600 Division St., Suite 700
Nashville, Tennessee 37203

(615) 252-2397

(615) 252-6397 (fax)
bnorton‘wbabce.com
adugan(@babc.com

Attorneys for Debtors
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