
 
UNITED STATES BANKRUPTCY COURT 

DISTRICT OF MINNESOTA  
______________________________________________________________________________ 
 
In re:      
 Bky. Case No. 09-61250-DDO 
Otter Tail Ag Enterprises, LLC 
        Chapter 11 
 

Debtor.     
______________________________________________________________________________ 
 

ORDER (I) AUTHORIZING THE DEBTORS’S CONTINUED USE OF CASH 
COLLATERAL AND (II) GRANTING ADEQUATE PROTECTION 

______________________________________________________________________________ 
 
 This matter having come before the undersigned United States Bankruptcy Judge on the 

Motion for (I) Order Authorizing Debtor’s Continued Use Cash Collateral (the “Motion”) of 

Otter Tail Ag Enterprises, LLC, a Minnesota limited liability company (the “Debtor”) seeking 

this Court’s authorization pursuant to § 363 of Title 11 of the United States Code (the 

“Bankruptcy Code”) to use Cash Collateral (as defined below) and to provide adequate 

protection.  On November 5, 2009, the Court entered an order granting expedited relief and 

authorizing the use of cash collateral on an interim basis [Docket No. 22] (the “Interim 

Order”).  On December 3, 2009, the Court entered an order authorizing the use of cash collateral 

through February 28, 2010, [Docket No. 54].  Debtor has now sought to extend its use of cash 

collateral on the same terms through May 31, 2010. 

 Based upon the record in this case and the submission of the parties, including the 

consent of AgStar Financial Services, PCA, a United States banking corporation (“AgStar”) and 

the consent of MMCDC New Markets Fund II, LLC, a Delaware limited liability company, 

(“NMF”, and together with AgStar, the “Prepetition Lenders”), subject to the terms and 

conditions of this order to the Debtor’s continued use of cash collateral (the “Order”), and the 
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withdrawal of all pending objections to the Motion subject to the entry of this Order,   

IT IS HEREBY FOUND THAT: 

 A. On October 30, 2009 (the “Petition Date”), Debtor filed a voluntary petition for 

relief with this Court under Chapter 11 of the Bankruptcy Code (the “Chapter 11 Case”).  Since 

the Petition Date, Debtor has operated as a debtor-in-possession pursuant to 11 U.S.C. § § 

1107(a) and 1108.  As a Debtor-in Possession, Debtor retained control of its assets.  Debtor’s 

Prepetition management and board of directors continue to operate Debtor.  

 B. This Court has jurisdiction over the Chapter 11 Case and the Motion pursuant to 

28 U.S.C. § § 157(b) and 1334.  Consideration of the Motion constitutes a core proceeding as 

defined in 28 U.S.C. § 157(b)(2).  

 C. Debtor has received several sources of financing, including the Prepetition 

Lenders and the Bondholders.  The Bondholders are U.S. National Bank Association as 

indenture trustee (“U.S. Bank”) for the holders of the Otter Tail County, Minnesota Subordinate 

Exempt Facility Revenue Bonds, Series 2007A (the “Revenue Bonds”), Otter Tail County, 

Minnesota, and the ad hoc committee of certain holders of the revenue bonds (the “Ad Hoc 

Committee”).  Otter Tail County also separately represents another class of Bondholders that 

purchased General Obligation Bonds, Series 2007 B and C, issued by Otter Tail County.  Debtor 

is obligated to U.S. Bank and Otter Tail County in an amount equal to the bonds issued under a 

Solid Waste Facility Lease Agreement.   

 D. In connection with obtaining AgStar’s consent to the Debtor’s continued use of 

cash collateral to the extent set forth herein, Debtor has acknowledged that it is indebted to 

AgStar as evidenced by the following notes and loan documents (collectively, the “AgStar Loan 

Agreements”) and all of the security, collateral and ancillary agreements and documents 
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executed in connection with the AgStar Loan Agreements (collectively, the “AgStar Loan 

Documents”):  

(1)  Construction and Term Note dated March 28, 2007;  
 
(2)  an Amended and Restated Term Revolving Note dated June 23, 2008;  
 
(3)  an Amended and Restated Revolving Line of Credit Note dated June 23, 2008;   
 
(4) the Master Loan Agreement dated March 28, 2007;  
 
(5) the First Supplement to the Master Loan Agreement dated as of March 28, 2007;  
 
(6) the Amended and Restated Master Loan Agreement dated as of June 23, 2008;  
 
(7) the Amended and Restated Second Supplement to the Master Loan Agreement 

dated as of June 23, 2008; and 
 
(8)  the Second Amended and Restated Third Supplement to the Master Loan 

Agreement (the “AgStar RLOC Loan”) dated as of June 23, 2008.   
  

 E. Debtor has also acknowledged that the AgStar Loan Documents, include, in part, 

(1) a Mortgage, Security Agreement and Assignment of Rents and Leases dated March 28, 2007, 

as amended and restated by that certain Amended and Restated Mortgage, Security Agreement 

and Assignment of Rents and Leases dated June 23, 2008, under which AgStar has a lien in 

certain real property in Otter Tail County, Minnesota, as further described in the AgStar 

Mortgage (the “Real Property”); and (2) a security agreement dated March 28, 2007, providing 

for a security interest (“AgStar Security Interest”) in the following property (“AgStar 

Personal Property,” collectively with the Real Property, the “AgStar Prepetition Collateral”): 

All of the personal property of Debtor, wherever located, and now 
owned or hereafter acquired, including, but not limited to: 

 
All Accounts and other rights to payment whether or not earned by 
performance, and including, but not limited to, payment for property 
sold, leased, rented, licensed or assigned or services rendered or to be 
rendered; Goods; Farm Products; Chattel Paper; Inventory; 
Equipment; Instruments; Investment Property; Documents; Deposit 
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Accounts;  Commodity Accounts; Money; Letter-of-Credit Rights; 
General Intangibles; Payment Intangibles; Software; Supporting 
Obligations; and to the extent not included in the foregoing as 
original collateral, the proceeds and products of the foregoing. 
 
All payments, rights to payment whether or not earned by 
performance, accounts, general intangibles and benefits, including, 
but not limited to, payments in kind, deficiency payments, letters of 
entitlement, storage payments, emergency assistance, diversion 
payments, production flexibility contracts, contract reserve payments, 
ethanol incentive funds, bioenergy programs, under or from any 
preexisting, current or future federal or state government program 
and, to the extent not included in the foregoing as original collateral, 
the proceeds and products of the foregoing. 
 

 F. Debtor has further acknowledged that as of the Petition Date, Debtor is indebted 

to NMF as evidenced by the following notes and loan documents (collectively, the “NMF Loan 

Agreements”) and all of the security, collateral and ancillary agreements and documents 

executed in connection with the NMF Loan Agreements (collectively, the “NMF Loan 

Documents”):  

(1)  a Senior Loan Note dated March 30, 2007; 
 
(2)  a Subordinate Loan Note dated March 30, 2007; 
 
(3) the Construction and Term Loan Agreement, dated as of March 30, 2007, which 

was executed and delivered to NMF by Debtor.   
 

 G. NMF Loan Documents, include, in part (1) a Mortgage, Security Agreement and 

Assignment of Rents and Leases dated March 30, 2007, under which NMF has a lien on the Real 

Property; and (2) a security interest (the “NMF Security Interest”) in substantially all of the 

personal property of Debtor (“NMF Personal Property,” collectively with the Real Property, 

the “NMF Prepetition Collateral,” and collectively with the AgStar Prepetition Collateral, the 

“Prepetition Collateral”), including without limitation, all goods; farm products; equipment; 

letter-of-credit rights; general intangibles; software; and to the extent not included in the 
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foregoing as original collateral, the proceeds and products of the foregoing (other than accounts, 

inventory, chattel paper, instruments, deposit accounts and payment intangibles).  

 H. Pursuant to a certain Trust Indenture between the County and U.S. Bank (the 

“Indenture”), the County issued the Revenue Bonds, in the aggregate principal balance of 

$20,000,000, which Debtor has guaranteed. 

 I. The County further issued General Obligation Tax Abatement Bonds Series 

2007B totaling $5,245,000.00, and Taxable General Obligation Tax Abatement Bonds Series 

2007C totaling 765,000.   

 J. In addition to the Prepetition Lenders, the County and U.S. Bank each claim 

security interests in the Debtor’s real property and certain of the personal property under a Solid 

Waste Facility Lease Agreement.   

 K. On June 4, 2008, AgStar, NMF, U.S. Bank and the County executed an Amended 

and Restated Intercreditor Agreement (the “ICA”).  By the ICA, among other things, the parties 

agreed to the relative priorities of their respective security interests in the Real Property, Joint 

Collateral, Separate Collateral, all as defined in the ICA, and any monies or investments on 

deposit with U.S. Bank under the Indenture, amounts on deposit in the Reserve Fund and the 

Capitalized Interest Account established under the Indenture and interest or investment earnings 

on amounts held by the Trustee (the “Trustee Funds”). 

 L. Debtor has acknowledged that as of February 28, 2010, the date that the Court’s 

previous Order granting use of cash collateral expires, it owed AgStar approximately 

$42,678,608.72 in the aggregate consisting of approximately $40,806,137.30 in principal and 

$1,872,471.42 in accrued and unpaid interest and fees, plus all other liabilities, obligations and 

indebtedness due or payable from Debtor to AgStar, which arose before the Petition Date 
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including, without limitation any loan fees and the legal fees and expenses incurred by counsel 

for AgStar (collectively, the “AgStar Prepetition Obligation”).   

 M. Debtor has acknowledged that as of February 28, 2010, the date that the Court’s 

previous Order granting use of cash collateral expires, it owed NMF approximately 

$19,778,230.63 in the aggregate consisting of approximately $19,175,000.00 in principal and 

$603,230.63 in accrued and unpaid interest and fees, plus all other liabilities, obligations and 

indebtedness due or payable from Debtor to NMF, which arose before the Petition Date 

including, without limitation any loan fees and the legal fees and expenses incurred by counsel 

for NMF (collectively, the “NMF Prepetition Obligation” and collectively with the AgStar 

Prepetition Obligation, the “Prepetition Loan Obligations”).    

 N. The Separate Collateral includes cash collateral within the meaning of 11 U.S.C. 

§ 363(a) (the “Cash Collateral”).   

 O.   Debtor needs to continue to use of Cash Collateral.  In the absence of the 

continued use of Cash Collateral, the operation of Debtor’s business would be disrupted and 

harm to Debtor and the estate would occur.  

 P.  The terms of the Cash Collateral arrangement described herein are fair and 

reasonable, reflect Debtor’s exercise of prudent business judgment consistent with its fiduciary 

duties, and is supported by reasonably equivalent value and fair consideration. 

 Q.   Debtor has requested entry of this Order pursuant to Bankruptcy Rule 4001. The 

permission granted herein to continue the use of Cash Collateral is necessary to avoid harm to 

Debtor.  This Court concludes that entry of this Order is in the best interest of Debtor’s estate 

and creditors as its implementation will, among other things, allow for the continued flow of 

goods and services necessary to sustain the operation of Debtor’s existing business and enhance 
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Debtor’s prospects for successful reorganization. 

 R. Debtor has so far operated profitably since the Petition Date. 

 S.   Based upon the foregoing findings and conclusions, the representations contained 

in the Motion, and upon the record made before this Court, and good and sufficient cause 

appearing therefor: 

IT IS HEREBY ORDERED THAT:  

1. Based upon the consent of the Prepetition Lenders to entry of this Order and 

subject to the terms and conditions set forth herein, Debtor is authorized to the continue use of 

Cash Collateral to fund the expenses itemized in the budget attached hereto and incorporated 

herein as Exhibit A (the “Budget”).  Debtor’s authority to use Cash Collateral is limited in that 

(a) actual weekly disbursements, on a line item basis, shall not, without further consent by the 

Prepetition Lenders, be more than ten percent (10%) in excess of the budgeted amounts, as 

itemized in the Budget; excluding input commodities such as corn, natural gas, electricity and 

other chemicals used for the production of ethanol, and  (b)  Debtor shall not contract to purchase 

input commodities such as corn, natural gas, electricity and other chemicals used for the 

production of ethanol for prices ten percent (10%) or more above fair market prices without the 

consent of the Prepetition Lenders, which consent shall not be unreasonably withheld. 

2. Debtor’s right to continue to use Cash Collateral under this Order shall terminate 

on (i) May 31, 2010, or (ii) such earlier date as is provided herein (the “Cash Collateral 

Maturity Date”). 

3. As security for the use of Cash Collateral as set forth herein and as adequate 

protection, AgStar shall have and is hereby granted a perfected security interest in all of the real 

and personal property of Debtor (the “AgStar Adequate Protection Liens”), whether now 
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owned or hereafter acquired, in any collateral acquired by Debtor after the Petition Date, 

including all of the Debtor’s postpetition Cash Collateral, (the “AgStar Postpetition Collateral,” 

collectively with the AgStar Prepetition Collateral, the “AgStar Collateral”), as such property is 

more fully described in the AgStar Loan Documents and the ICA, which shall have the same 

priority, dignity and effect as AgStar’s prepetition security interest and lien, without any 

requirement for the execution, delivery, recording or filing of any security agreement, mortgage, 

deed of trust, control agreement, financing statement or similar document, instrument or 

agreement; provided however, that the AgStar Adequate Protection Lien shall not extend to (i) 

causes of action under Chapter 5 of the Bankruptcy Code or the proceeds thereof or (ii) Trustee 

Funds.  U.S. Bank asserts that Debtor has no interest in the Trustee Funds.  The AgStar Adequate 

Protection Lien is subject to the terms of the ICA and is limited to providing adequate protection 

against any diminution in AgStar’s interest in the AgStar Prepetition Collateral occurring from 

and after the Petition Date, even if such diminution occurred prior to the date hereof.  Debtor 

shall not grant or permit any security interest in the Collateral to any other Person, other than as 

set forth in this Order, liens previously granted in favor of U.S. Bank and the County or 

permitted liens agreed to by AgStar at any point prior to the Cash Collateral Maturity Date and in 

compliance with the ICA. 

4. As further adequate protection, AgStar shall be entitled to an administrative 

expense as allowed under Section 507(b) of the Bankruptcy Code. 

5. So long as Debtor is utilizing Cash Collateral, Debtor shall, unless AgStar shall 

otherwise consent in advance in writing, submit to the Prepetition Lenders, U.S. Bank and the 

County, the following: (a) all reports required to be delivered by Debtor under Section 5.01(c) of 

the Master Loan Agreement; (b) all reports filed with the United States Trustee in Debtor’s Case; 
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(c) by 5:00 p.m. (Central Time) on Thursday of each week, a weekly report comparing on a line 

item basis budgeted amounts, as itemized in the Budget, to actual amounts disbursed during the 

preceding week; (d) by 5:00 p.m. (Central Time) on Thursday of each week, a weekly report 

itemizing all expenditures during the preceding week for each of the following: (i) Corn; (ii) 

Denaturant; (iii) Chemicals; (iv) Natural gas; (v) Electricity; (vi) Water; (vii) Transportation; 

(viii) Rail car lease payments; (ix) Fixed and variable terminal fees; (x) Plant overhead (non-

labor); (xi) Payroll; (xii) Excise and sales taxes remitted; (xiii) Insurance; (xiv) Severance; and 

(xv) All other expenses; and (e) by 5:00 p.m. (Central Time) on Thursday of each week, its 

certification of the ledger balance of all deposit accounts of Debtor as of the close of business on 

the immediately preceding Friday; and (xvi) all other financial information reasonably requested.  

6. Interest shall accrue on the AgStar Prepetition Loan Obligations and the NMF 

Prepetition Loan Obligations as provided by the AgStar Loan Documents and the NMF Loan 

Documents to the extent set forth in 11 U.S.C. 506 (b) and, subject to the Bankruptcy Code, shall 

be calculated in the manner set forth in such agreements.  

7. Debtor shall pay to the Prepetition Lenders the following as and for additional 

adequate protection during the term of this Order: (a) accrued interest at the nondefault rate of 

interest set forth in the AgStar Loan Documents and the NMF Loan Documents, for the prior 

month on the Prepetition Loans shall be paid by Debtor to the Prepetition Lenders on the first 

day of each month, beginning on March 1, 2010, and monthly thereafter, through the Cash 

Collateral Maturity Date in the amounts set forth in the Budget and other sums paid in 

connection with this Order (the “Adequate Protection Payments”); provided, however, that the 

rights of all interested parties to later assert that the Adequate Protection Payments should be re-

allocated to principal in accordance with § 506 of the Bankruptcy Code are preserved; (b) Debtor 
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shall maintain a minimum cash balance at all time through the Cash Collateral Maturity Date of 

$2,000,000.00, measured as of the close of business each Friday and included in the financial 

reports required herein; (c) Debtor shall provide the Prepetition Lenders with the financial and 

operating reports set forth herein; (d)  Debtor shall pay all property taxes on the collateral; and 

(e) Debtor shall maintain all of the Collateral as required by the Prepetition Loan Documents and 

shall provide proof of insurance as required by the Prepetition Loan Documents to the 

Prepetition Lenders.  

8. As adequate protection against any diminution in the interest of NMF, U.S. Bank 

and the County in the Prepetition Collateral occurring from and after the Petition Date, even if 

such diminution occurred prior to the date hereof, NMF, U.S. Bank, and the County shall have 

and are each hereby granted a perfected security interest in all of the real and personal property 

of Debtor (the “Adequate Protection Liens”), whether now owned or hereafter acquired, in any 

collateral acquired by Debtor after the Petition Date, (the “Postpetition Collateral,” collectively 

with the Prepetition Collateral, the “Collateral”), as such property is more fully described in the 

their respective loan documents and agreements with the Debtor and as modified by the ICA, 

which shall have the same priority, dignity and effect as the prepetition security interests and 

liens of NMF, U.S. Bank and the County, without any requirement for the execution, delivery, 

recording or filing of any security agreement, mortgage, deed of trust, control agreement, 

financing statement or similar document, instrument or agreement; provided however, that the 

Adequate Protection Liens shall not extend to (i) causes of action under Chapter 5 of the 

Bankruptcy Code or the proceeds thereof; (ii) the Separate Collateral; and (iii) the Trustee Funds.  

U.S. Bank asserts that the Debtor holds no interest in the Trustee Funds.  The  Adequate 

Protection Liens are subject to the terms of the ICA and are limited to providing adequate 
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protection against any diminution in the interest of NMF, U.S. Bank and the County in the 

Prepetition Collateral occurring from and after the Petition Date, even if such diminution 

occurred prior to the date hereof.   

9. Each of the following shall (except as AgStar may otherwise agree in writing in 

its sole discretion) be Events of Default (each, an “Event of Default”) terminating at AgStar’s 

option its consent to Debtor’s use of Cash Collateral and the Debtor’s authorization under this 

Order: (a) Debtor’s failure to comply with the terms and conditions set forth in this Order; (b) 

Debtor rejects any long term ethanol or DDG marketing agreement, and fails to replace such 

agreement with a similar agreement acceptable to AgStar; (c) the appointment of a trustee or an 

examiner with expanded powers in the Chapter 11 Case; (d) Debtor seeks an order dismissing 

the Case without the consent of AgStar prior to the payment in full in cash of all obligations and 

indebtedness owing to the Prepetition Lenders; (e)  this Order or any subsection or portion 

thereof, shall be vacated, reversed or modified; (f)  the automatic stay is terminated with respect 

to any other party permitting that party to proceed against all or any part of the Collateral, which 

the Prepetition Lenders determine in their sole discretion to have an adverse impact on Debtor’s 

business or Debtor’s bankruptcy estate (the “Estate”) or the Prepetition Lenders; (g) the Chapter 

11 Case shall be converted to a case under Chapter 7 of the Bankruptcy Code; (h) any party in 

interest shall file an adversary proceeding or commence a contested matter challenging the 

amount, validity, enforceability, perfection or priority of the Prepetition Loan Obligations or the 

liens and security interests of the Prepetition Lenders on the Collateral; and (i) Debtor’s failure to 

file a plan of reorganization on or before February 28, 2010.   

10. Immediately upon the occurrence of an Event of Default, (a) AgStar shall be 

entitled to revoke any prior consent to the use of Cash Collateral as contemplated herein; and (b) 
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the Prepetition Lenders, or either of them individually, shall be authorized to file a motion 

seeking relief from the automatic stay and/or any and all other remedies permitted under the 

Bankruptcy Code. 

11. AgStar’s security interest in the AgStar Postpetition Collateral shall be subject to 

payment of the Limited Carve-Out not to exceed $75,000 (the “Limited Carve-Out”).  The 

Limited Carve-Out may only be used for the payment of the allowed fees and expenses of the U.S. 

Trustee’s office and professionals retained pursuant to Bankruptcy Code § 327 or 1103(a) by 

Debtor or any statutory committee appointed in this Case (collectively the “Professionals”).  Prior 

to the Carve-Out Date, to the extent detailed in the Budget and subject to the entry of an 

appropriate order of the Bankruptcy Court, Debtor shall be entitled to use the Cash Collateral to 

pay the allowed fees and expenses of Professionals, except to the extent such fees and expenses are 

incurred in prosecuting claims against the Prepetition Lenders or any in seeking to invalidate, 

challenge, dispute, avoid, subordinate, hinder, delay or otherwise attempt to prevent the 

enforcement by the Prepetition Lenders of its claims or liens or realization upon the Collateral. The 

Limited Carve-Out shall not be reduced by the amount of allowed fees and expenses accrued, 

incurred, awarded or paid to Professionals prior to the occurrence of the Carve-Out Date.  On the 

date earlier of (a) Debtor’s receipt of written notice of an Event of Default from AgStar 

withdrawing the authorization to use the Cash Collateral or (b) March 10, 2010, if no acceptable 

Plan has been filed and no sales motion has been filed (the “Carve-Out Date”), any amounts 

subsequently paid to Professionals by any means will reduce the Limited-Carve Out on a dollar-

for-dollar basis.  

12.  Notwithstanding any of the provisions of this Order, the Prepetition Loan 

Documents and the ICA shall remain in full force and effect with respect to the Prepetition Loan 
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Obligations.  To the extent there exists any conflict between the Motion, Prepetition Loan 

Documents and this Order, this Order shall govern and control.   

13. The automatic stay of § 362 of the Bankruptcy Code is hereby modified with 

respect to the Prepetition Lenders to the extent necessary to effectuate the provisions of this Order.  

 
 
Dated at St. Paul, Minnesota 
February 23, 2010 
 
 
 

____________________________________ 
DENNIS D. O’BRIEN 
UNITED STATES BANKRUPTCY JUDGE 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

/e/ Dennis D. O’Brien

NOTICE OF ELECTRONIC ENTRY AND
FILING ORDER OR JUDGMENT
Filed and Docket Entry made on 
Lori Vosejpka, Clerk, By DLR, Deputy Clerk

02/23/2010
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