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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA, RICHMOND DIVISION 

 ----------------------------------------------------------   X  
  :  
In re:  : Chapter 11 
  :  
PATRIOT COAL CORPORATION, et al.,  : Case No. 15-32450 (KLP) 
  :  
                                                Debtors.  : (Joint Administration Requested) 
  :  
 ----------------------------------------------------------   X  

 
INTERIM ORDER (A) AUTHORIZING THE DEBTORS TO OBTAIN POSTPETITION 

FINANCING, (B) AUTHORIZING USE OF CASH COLLATERAL,  
(C) GRANTING LIENS AND SUPERPRIORITY CLAIMS, (D) GRANTING 
ADEQUATE PROTECTION, (E) MODIFYING THE AUTOMATIC STAY, 

(F) SCHEDULING A FINAL HEARING, AND (G) GRANTING RELATED RELIEF 
 

Upon the motion (the “Motion”)1 of Patriot Coal Corporation and certain of its affiliates, 

as debtors and debtors in possession in the above-captioned cases (each, a “Debtor” and 

collectively, the “Debtors”) for entry of an interim order (this “Interim Order”) and a final order 

                                                 
1   Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion. 
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(the “Final Order”) under sections 105, 361, 362, 363(c), 363(e), 364(c), 364(d)(1), 364(e), and 

507 of title 11 of the United States Code, 11 U.S.C. §§101-1532 (as amended, the “Bankruptcy 

Code”), and Rules 2002, 4001, 6004 and 9014 of the Federal Rules of Bankruptcy Procedure (as 

amended, the “Bankruptcy Rules”), and Rule 4001 of the Local Bankruptcy Rules for the United 

States Bankruptcy Court for the Eastern District of Virginia (the “Local Rules”), inter alia (a) 

authorizing Patriot Coal Corporation (the “Borrower”) to obtain, and each of the other Debtors to 

guarantee, postpetition financing in the form of a term loan facility as set forth in that certain 

Debtor-in-Possession Term Loan Agreement attached hereto as Exhibit 1 (as amended, 

supplemented or otherwise modified from time to time, the “DIP Loan Agreement”), by and 

among the Borrower, the other Debtors, Cantor Fitzgerald Securities, as administrative agent (in 

such capacity and its capacity as the collateral agent for the DIP Facility (as defined below), the 

“DIP Agent”), and the lenders party thereto (the “DIP Lenders”), of up to $100.0 million (the 

“DIP Facility”), of which $30.0 million shall be available on an interim basis, under the terms of 

this Interim Order and the other DIP Loan Documents (as defined below), and authorizing the 

Debtors to utilize the proceeds of drawings under the DIP Facility from time to time to cash 

collateralize letters of credit to be issued by one or more banks for the account of Debtors during 

the Chapter 11 Cases, (b) authorizing the use of Cash Collateral (as defined below) by the 

Debtors effective as of the Petition Date, (c) allowing superpriority administrative expense status 

of the DIP Obligations (as defined below) in the Debtors’ chapter 11 cases (the “Chapter 11 

Cases”) and authorizing the Debtors to grant to the DIP Agent on its behalf and on behalf of the 

DIP Lenders automatically perfected security interests in and liens on the DIP Collateral (as 

defined below) to the extent set forth herein, (d) vacating and modifying the automatic stay 

imposed by section 362 of the Bankruptcy Code to the extent necessary to implement and 
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effectuate the terms and provisions of this Interim Order and the Final Order, (e) granting 

adequate protection to the Prepetition LC/Term Collateral Agent, the Prepetition Term Agent, 

the Prepetition Term Lenders, the Prepetition LC Agent, the Prepetition LC Lenders, the 

Prepetition ABL Agent, the Prepetition ABL Lenders, the Prepetition Notes Trustee, and the 

Prepetition Noteholders (each such capitalized term being used herein as defined below), 

(f) scheduling a final hearing (the “Final Hearing”) to consider entry of the Final Order, and (g) 

granting related relief; and the Court having found that the relief requested in the Motion is in the 

best interests of the Debtors, their estates, their creditors and other parties in interest; and the 

Court having reviewed the Motion and having heard the statements in support of the relief 

requested therein at a hearing before the Court on May 13, 2015 (the “Interim Hearing”); and the 

Court having determined that the legal and factual bases set forth in the Motion, the Declaration 

of Ray Dombrowski in Support of First Day Motions, dated as of May 12, 2015 (the “First Day 

Declaration”), the Declaration of Marc Puntus in support of the Motion, dated as of May 12, 

2015 (the “Puntus Declaration”), and at the Interim Hearing establish just cause for the relief 

granted herein; and upon all of the proceedings had before the Court; and after due deliberation 

and sufficient cause appearing therefor, it is HEREBY FOUND AND CONCLUDED THAT: 

A. Disposition.  The Motion is granted on an interim basis in accordance with the 

terms of this Interim Order.  Any objections to the Motion with respect to the entry of this 

Interim Order that have not been withdrawn, waived or settled are hereby denied and overruled. 

B. Commencement of Chapter 11 Cases.  On May 12, 2015 (the “Petition Date”), 

each Debtor filed with this Court a voluntary petition for relief under chapter 11 of the 

Bankruptcy Code.  The Debtors are in possession of their properties and are continuing to 

operate their businesses as debtors and debtors in possession under sections 1107 and 1108 of the 
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Bankruptcy Code.  No official committee of unsecured creditors (a “Committee”) has been 

appointed in the Chapter 11 Cases. 

C. Jurisdiction and Venue.  This Court has jurisdiction over the Chapter 11 Cases, 

the Motion and the parties and property affected hereby, pursuant to 28 U.S.C. §§ 157(b) and 

1334.  Consideration of the Motion constitutes a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2).  The Court may enter a final order consistent with Article III of the United States 

Constitution.  It appears that venue of the Chapter 11 Cases in this District is proper pursuant to 

28 U.S.C. §§ 1408 and 1409.  The predicates for the relief sought herein are sections 105, 361, 

362, 363(c), 363(e), 364(c), 364(d)(1), 364(e), and 507 of the Bankruptcy Code, Bankruptcy 

Rules 2002, 4001, 6004 and 9014, and Local Rule 4001-2. 

D. Adequate Notice.  On the Petition Date, the Debtors filed the Motion with this 

Court pursuant to Bankruptcy Rules 2002, 4001 and 9014, and represent that they provided 

notice of the Motion and the Interim Hearing by electronic mail, facsimile, hand delivery or 

overnight delivery to the following parties and/or their respective counsel as indicated below:  

(a) the Office of the U.S. Trustee; (b) counsel to the Prepetition Term Agent; (c) counsel to the 

Prepetition LC Agent; (d) counsel to the Prepetition ABL Agent; (e) counsel to the Prepetition 

Notes Trustee; (f) counsel to the Prepetition LC/Term Collateral Agent; (g) creditors holding the 

thirty (30) largest unsecured claims as set forth in the consolidated list filed with the Debtors’ 

voluntary petitions; and (h) all parties requesting service in these Chapter 11 Cases pursuant to 

Bankruptcy Rule 2002 (collectively, the “Notice Parties”). 
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E. The Prepetition Obligations.  The Debtors acknowledge, admit, represent, 

stipulate and agree that: 

(i) Prepetition ABL Agreement.  Prior to the Petition Date, pursuant to the 

terms and conditions set forth in that certain (a) Credit Agreement, dated as of December 18, 

2013 (as amended, modified, supplemented or restated from time to time, the “Prepetition ABL 

Agreement”), by and among the Borrower, the other Debtors, the L/C issuers party thereto (the 

“Prepetition ABL Facility Issuers”), the lenders party thereto (together with the Prepetition ABL 

Facility Issuers and all other Secured Parties (as defined in the Prepetition ABL Agreement), the 

“Prepetition ABL Lenders”), and Deutsche Bank AG New York Branch, in its capacity as 

administrative agent for the Prepetition ABL Lenders (in such capacity and its capacity as 

collateral agent with respect to the Prepetition ABL Facility, and together with any of its 

successors in such capacities, the “Prepetition ABL Agent”); and (b) all other agreements, 

documents and instruments executed and/or delivered with, to or in favor of the Prepetition ABL 

Agent and/or any of the Prepetition ABL Lenders, including, without limitation, the Intercreditor 

Agreements (as defined below), all security agreements, notes, guarantees, mortgages, Uniform 

Commercial Code financing statements and all other related agreements, documents and 

instruments, including any fee letters, executed and/or delivered in connection therewith or related 

thereto (all the foregoing, together with the Prepetition ABL Agreement, as all of the same have 

been supplemented, modified, extended, renewed, restated and/or replaced at any time prior to the 

Petition Date, collectively, the “Prepetition ABL Financing Documents”), the Prepetition ABL 

Lenders agreed to make revolving loans to, and issue letters of credit for the account of, the 

Borrower and other Debtors and to otherwise extend credit to the Debtors, in an aggregate 

principal amount not to exceed $65.0 million (the “Prepetition ABL Facility”).  All obligations of 
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the Debtors arising under the Prepetition ABL Agreement or any other Prepetition ABL 

Financing Document, including under the Prepetition ABL Facility and all Secured Obligations 

under and as defined in the Prepetition ABL Agreement, and all loans, advances, debts, 

liabilities, principal, accrued or hereafter accruing interest, fees, costs, charges, 

indemnification obligations, expenses (including any and all reasonable attorneys’, 

accountants’, appraisers’, field examiners’ and financial advisors’ fees and expenses that are 

chargeable, reimbursable or otherwise payable under the Prepetition ABL Financing 

Documents), or other amounts, of any kind or nature, whether or not evidenced by any note, 

agreement or other instrument, whether or not contingent, whenever arising, accrued, accruing, 

due, owing, or chargeable in respect of any of the Debtors’ obligations under the Prepetition ABL 

Financing Documents shall hereinafter be referred to collectively as the “Prepetition ABL 

Obligations”.  All extensions of credit under the Prepetition ABL Facility are subject to a 

Borrowing Base (as defined in the Prepetition ABL Agreement).   

(ii) Prepetition LC/Term Loan Agreement.  Prior to the Petition Date, pursuant 

to the terms and conditions set forth in that certain (a) Credit Agreement (L/C Facility and Term 

Facility), dated as of December 18, 2013 (as amended, modified, supplemented or restated from 

time to time, the “Prepetition LC/Term Loan Agreement”), by and among the Borrower, the other 

Debtors, the lenders party thereto as Term Lenders (as defined therein, and together with all other 

Term Secured Parties (as defined in the Prepetition LC/Term Loan Agreement), the “Prepetition 

Term Lenders”), the L/C issuers party thereto (the “Prepetition LC Facility Issuers”), the lenders 

party thereto as L/C Lenders (as defined therein, and together with the Prepetition LC Facility 

Issuers and all other L/C Secured Parties (as defined in the Prepetition LC/Term Loan 

Agreement) the “Prepetition LC Lenders”), Barclays Bank PLC, in its capacity as L/C 
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Administrative Agent (as defined therein, in such capacity and together with any of its successors 

in such capacity, the “Prepetition LC Agent”), Cortland Capital Market Services LLC 

(“Cortland”), in its capacity as successor Term Administrative Agent (as defined therein, in such 

capacity and together with any of its successors in such capacity, the “Prepetition Term Agent”), 

and Wilmington Trust, National Association, in its capacity as Collateral Agent (as defined 

therein, in such capacity and together with any of its successors in such capacity, the “Prepetition 

LC/Term Collateral Agent”); and (b) all other agreements, documents and instruments executed 

and/or delivered with, to or in favor of the Prepetition Term Agent, any of the Prepetition Term 

Lenders, the Prepetition LC Agent, any of the Prepetition LC Lenders, and/or the Prepetition 

LC/Term Collateral Agent (the foregoing, collectively, the “Prepetition LC/Term Secured 

Parties”), including, without limitation, the Intercreditor Agreements, all security agreements, 

notes, guarantees, mortgages, Uniform Commercial Code financing statements and all other 

related agreements, documents and instruments, including any fee letters, executed and/or 

delivered in connection therewith or related thereto (all the foregoing, together with the 

Prepetition LC/Term Loan Agreement, as all of the same have been or may be supplemented, 

modified, extended, renewed, restated and/or replaced at any time prior to the Petition Date or in 

connection with any resignation or appointment of the role of the Prepetition Term Agent or 

Prepetition LC Agent, collectively, the “Prepetition LC/Term Loan Financing Documents”), the 

Prepetition Term Lenders agreed to make term loans to the Borrower and to otherwise extend 

credit to the Debtors, in an aggregate principal amount of up to $250.0 million (the “Prepetition 

Term Loan Facility”) and the Prepetition LC Lenders agreed to extend credit to the Debtors under 

certain letters of credit in the aggregate original undrawn available amount of $200,147,031.55 

and to otherwise extend credit to the Debtors (including in the form of extensions of such letters 
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of credit and advances in connection with drawings thereunder) (the “Prepetition LC Facility” and 

together with the Prepetition Term Loan Facility, the “Prepetition LC/Term Loan Facility”).  All 

obligations of the Debtors arising under the Prepetition LC/Term Loan Agreement or any other 

Prepetition LC/Term Loan Financing Document, including the Prepetition Term Loan Facility, 

and all loans, advances, debts, liabilities, principal, accrued or hereafter accruing interest, fees 

(including fees of the Prepetition Term Agent and the Prepetition LC/Term Collateral Agent), 

costs, charges, indemnification obligations, expenses (including any and all reasonable 

attorneys’, accountants’, appraisers’ and financial advisors’ fees and expenses that are 

chargeable, reimbursable or otherwise payable under the Prepetition LC/Term Loan 

Financing Documents), or other amounts, of any kind or nature, whether or not evidenced by any 

note, agreement or other instrument, whether or not contingent, whenever arising, accrued, 

accruing, due, owing, or chargeable, in respect of any of the Debtors’ obligations under the 

Prepetition LC/Term Loan Financing Documents, in each case to the extent relating to the 

Prepetition Term Loan Facility, including all “Secured Term Facility Obligations” as defined in 

the Prepetition LC/Term Loan Agreement, shall hereinafter be referred to collectively as the 

“Prepetition Term Loan Obligations.”  All obligations of the Debtors arising under the 

Prepetition LC/Term Loan Agreement or any other Prepetition LC/Term Loan Financing 

Document, including the Prepetition LC Facility, and all loans, advances, debts, liabilities, 

principal, accrued or hereafter accruing interest, fees (including fees of the Prepetition 

LC/Term Collateral Agent and the Prepetition LC Agent), costs, charges, indemnification 

obligations, expenses (including any and all reasonable attorneys’, accountants’, appraisers’ 

and financial advisors’ fees and expenses that are chargeable, reimbursable or otherwise 

payable under the Prepetition LC/Term Loan Financing Documents), or other amounts, of 
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any kind or nature, whether or not evidenced by any note, agreement or other instrument, 

whether or not contingent, whenever arising, accrued, accruing, due, owing, or chargeable, 

in respect of any of the Debtors’ obligations under the Prepetition LC/Term Loan Financing 

Documents, in each case to the extent relating to the Prepetition LC Facility, including all 

“Secured L/C Facility Obligations” as defined in the Prepetition LC/Term Loan Agreement, 

shall hereinafter be referred to collectively as the “Prepetition LC Obligations.”  As used 

herein: “Prepetition LC Secured Parties” means the Prepetition LC Agent, the Prepetition LC 

Lenders, the Prepetition LC/Term Collateral Agent (to the extent of any Prepetition LC 

Obligations and/or LC Adequate Protection Obligations owing to the Prepetition LC/Term 

Collateral Agent or granted to or held by the Prepetition LC/Term Collateral Agent for the benefit 

or on behalf of any other Prepetition LC Secured Party), and all other L/C Secured Parties (as 

defined in the Prepetition LC/Term Loan Agreement).  “Prepetition Term Secured Parties” 

means the Prepetition Term Agent, the Prepetition Term Lenders, the Prepetition LC/Term 

Collateral Agent (to the extent of any Prepetition Term Loan Obligations and/or Term Adequate 

Protection Obligations owing to the Prepetition LC/Term Collateral Agent or granted to or held 

by the Prepetition LC/Term Collateral Agent for the benefit or on behalf of any other Prepetition 

Term Secured Party), and all other Term Secured Parties (as defined in the Prepetition LC/Term 

Loan Agreement). 

(iii) Prepetition Notes.  Prior to the Petition Date, pursuant to the terms and 

conditions set forth in that certain (a) Indenture, dated December 18, 2013, with respect to the 

Borrower’s 15.0% Senior Secured Second Lien PIK Toggle Notes due 2023 (as amended, 

modified, supplemented or restated from time to time, the “Prepetition Indenture”), by and among 

the Borrower, as issuer, the other Debtors, U.S. Bank National Association, in its capacity as 
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trustee (in such capacity and its capacity as collateral trustee for the Prepetition Noteholders with 

respect to the Prepetition Notes, and together with any of its successors in such capacities, the 

“Prepetition Notes Trustee”, together with the Prepetition ABL Agent, the Prepetition LC Agent, 

the Prepetition Term Agent and the Prepetition LC/Term Collateral Agent, the “Prepetition 

Agents”) for the Holders (as defined in the Prepetition Indenture) (the “Prepetition Noteholders”); 

and (b) all other agreements, documents and instruments executed and/or delivered with, to or in 

favor of the Prepetition Notes Trustee and/or the Prepetition Noteholders, including, without 

limitation, the Intercreditor Agreements, all security agreements, collateral trust agreements, 

notes, guarantees, mortgages, Uniform Commercial Code financing statements and all other 

related agreements, documents and instruments, including any fee letters, executed and/or 

delivered in connection therewith or related thereto (all the foregoing, together with the 

Prepetition Indenture, as all of the same have been supplemented, modified, extended, renewed, 

restated and/or replaced at any time prior to the Petition Date, collectively, the “Prepetition Notes 

Documents”, and together with the Prepetition LC/Term Loan Financing Documents and the 

Prepetition ABL Financing Documents, the “Prepetition Financing Documents”), the Prepetition 

Noteholders agreed to purchase the Borrower’s Senior Secured Second Lien PIK Toggle Notes 

due 2023 in an initial aggregate principal amount of $262,499,992.00 (such initial notes, together 

with any additional notes issued or increases to the principal amount of existing notes as of the 

Petition Date, in each case representing interest “paid in kind”, the “Prepetition Notes” and 

together with the Prepetition LC/Term Loan Facility and the Prepetition ABL Facility, the 

“Prepetition Facilities”).  All obligations of the Debtors arising under the Prepetition Indenture or 

any other Prepetition Notes Document, including under the Prepetition Notes, and all loans, 

advances, debts, liabilities, principal, accrued or hereafter accruing interest, fees, costs, 
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charges, expenses (including any and all reasonable attorneys’, accountants’, appraisers’ and 

financial advisors’ fees and expenses that are chargeable, reimbursable or otherwise payable 

under the Prepetition Notes Documents), of any kind or nature, whether or not evidenced by 

any note, agreement or other instrument, whether or not contingent, whenever arising, accrued, 

accruing, due, owing, or chargeable in respect of any of the Debtors’ obligations under the 

Prepetition Notes Documents shall hereinafter be referred to collectively as the “Prepetition 

Notes Obligations”.  The Prepetition LC Obligations, the Prepetition Term Loan Obligations, 

Prepetition ABL Obligations and Prepetition Notes Obligations shall hereinafter be referred 

to collectively as the “Prepetition Obligations”. 

(iv) Guarantors.  The Prepetition Obligations are guaranteed, on a joint and 

several basis, by substantially all wholly-owned domestic subsidiaries of the Borrower under the 

terms of the applicable Prepetition LC/Term Loan Financing Documents, the Prepetition ABL 

Financing Documents, and the Prepetition Notes Documents, respectively (collectively, the 

“Guarantors”), and the Prepetition ABL Obligations are also guaranteed by the Borrower. 

(v) Prepetition ABL Liens.  Pursuant to certain Prepetition ABL Financing 

Documents, each Debtor granted to the Prepetition ABL Agent for its benefit and the benefit of 

the Prepetition ABL Lenders, to secure the Prepetition ABL Obligations a security interest in and 

continuing lien on (the “Prepetition ABL Liens”) all of the “Collateral” (as defined in the 

Prepetition ABL Agreement), subject to certain exclusions as set forth in the Prepetition ABL 

Financing Documents only to the extent such lien did not attach to the property purported to be 

subject to such exclusions (collectively, the “Prepetition ABL Collateral”). 

(vi) Prepetition Term Loan Liens.  Pursuant to certain Prepetition LC/Term 

Loan Financing Documents, each Debtor granted to the Prepetition LC/Term Collateral Agent, 
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for its benefit and the benefit of the Prepetition Term Agent and the Prepetition Term Lenders, to 

secure the Prepetition Term Loan Obligations, a security interest in and continuing lien on (the 

“Prepetition Term Loan Liens”) all of the “Collateral” (as defined in the Prepetition LC/Term 

Loan Agreement), subject to certain exclusions as set forth in the Prepetition LC/Term Loan 

Financing Documents only to the extent such lien did not attach to the property purported to be 

subject to such exclusions (collectively, the “Prepetition LC/Term Loan Collateral”). 

(vii) Prepetition LC Liens.  Pursuant to certain Prepetition LC/Term Loan 

Financing Documents, each Debtor granted to the Prepetition LC/Term Collateral Agent, for its 

benefit and the benefit of the Prepetition LC Agent and the Prepetition LC Lenders, to secure the 

Prepetition LC Obligations, a security interest in and continuing lien on (the “Prepetition LC 

Liens” and together with the Prepetition Term Loan Liens, the “Prepetition LC/Term Loan 

Liens”) all of the Prepetition LC/Term Loan Collateral. 

(viii) Prepetition Notes Liens.  Pursuant to certain Prepetition Notes Documents, 

each Debtor granted to the Prepetition Notes Trustee for its benefit and the benefit of the 

Prepetition Noteholders, to secure the Prepetition Notes Obligations, a security interest in and 

continuing lien on (the “Prepetition Notes Liens”; together with the Prepetition Term Loan Liens, 

the Prepetition LC Liens, and the Prepetition ABL Liens, the “Prepetition Liens”) all of the 

“Collateral” (as defined in the Indenture), subject to certain exclusions as set forth in the 

Prepetition Notes Documents only to the extent such lien did not attach to the property purported 

to be subject to such exclusions (collectively, the “Prepetition Notes Collateral,”  and together 

with the Prepetition LC/Term Loan Collateral and the Prepetition ABL Collateral, the 

“Prepetition Collateral”). 
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(ix) Prepetition Intercreditor Agreements.  The Debtors, the Prepetition ABL 

Agent, the Prepetition LC Agent, the Prepetition Term Agent and the Prepetition LC/Term 

Collateral Agent are parties to that certain First-Lien Intercreditor Agreement dated as of 

December 18, 2013 (as amended, supplemented or otherwise modified from time to time, the 

“First-Lien Intercreditor Agreement”), which governs, among other things, the relative priorities 

of the applicable Prepetition Liens in respect of the applicable Prepetition Collateral.  The First-

Lien Intercreditor Agreement provides that the Prepetition LC Liens and the Prepetition Term 

Loan Liens have priority over and are senior to the Prepetition ABL Liens with respect to the 

LC/Term Priority Collateral (as used herein, as defined in the First-Lien Intercreditor Agreement) 

and that the Prepetition ABL Liens have priority over and are senior to the Prepetition LC Liens 

and the Prepetition Term Loan Liens with respect to the ABL Priority Collateral (as used herein, 

as defined in the First-Lien Intercreditor Agreement). The Prepetition LC/Term Loan Financing 

Documents include certain subordination agreements with respect to the relative rights and 

priorities of the Prepetition Term Loan Obligations and the Prepetition Term Secured Parties, 

compared to the Prepetition LC Obligations and the Prepetition LC Secured Parties (including, 

without limitation, Sections 9.04, 10.15, 10.17, and 12.06(j) of the Prepetition LC/Term Loan 

Agreement and the related provisions set forth in any Affiliate Assignment Agreement (as defined 

in the Prepetition LC/Term Loan Agreement)), which provide, among other things, that the 

Prepetition LC Obligations are “first out” in payment priority versus the Prepetition Term Loan 

Obligations  (the foregoing, subject only to the LC/Term Loan Agent Expenses Priority (as 

defined below) being referred to collectively as “Term Loan Subordination Agreement”), except 

that, notwithstanding anything herein to the contrary, that portion of the Prepetition LC 

Obligations and Prepetition Term Loan Obligations constituting fees, indemnities, expenses and 
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other amounts (other than principal, interest and Letter of Credit Fees (as defined in the 

Prepetition LC/Term Loan Agreement), but including amounts payable under Section 12.04 of the 

Prepetition LC/Term Loan Agreement and amounts payable under Article III of the Prepetition 

LC/Term Loan Agreement) payable to each of the Prepetition LC Agent, the Prepetition LC/Term 

Loan Collateral Agent, and the Prepetition Term Agent, in each case, in their respective capacities 

as such, are pari passu in priority of payment with each other pursuant to clause First of Section 

9.04(a) of the Prepetition LC/Term Loan Agreement and are, collectively, "first out" in payment 

priority versus both all other Prepetition LC Obligations and all other Prepetition Term Loan 

Obligations on the terms set forth in Section 9.04(a) of the Prepetition LC/Term Loan Agreement 

(this exception being referred to as the “LC/Term Loan Agent Expenses Priority”).  The Debtors, 

the Prepetition ABL Agent, the Prepetition Term Agent, the Prepetition LC Agent, the Prepetition 

LC/Term Collateral Agent, and the Prepetition Notes Trustee are parties to that certain Junior-

Lien Intercreditor Agreement dated as of December 18, 2013 (as amended, supplemented or 

otherwise modified from time to time, the “Junior-Lien Intercreditor Agreement”, together with 

the First-Lien Intercreditor Agreement and the Term Loan Subordination Agreement, the 

“Intercreditor Agreements”), which governs, among other things, the relative priorities of the 

Prepetition Liens in respect of the Prepetition Collateral.  The Junior-Lien Intercreditor 

Agreement provides that the Prepetition ABL Liens, the Prepetition LC Liens and the Prepetition 

Term Loan Liens collectively have priority over and are senior to the Prepetition Notes Liens with 

respect to the Common Collateral (as defined in the Junior-Lien Intercreditor Agreement).  Each 

of the Intercreditor Agreements remains in full force and effect in accordance with the terms 

thereof. 
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(x) No Other Liens.  As of the Petition Date, other than as expressly permitted 

under the Prepetition Financing Documents, there were no liens on or security interests in the 

Prepetition Collateral other than the Prepetition Liens. 

(xi) DIP Facility.  After good faith, arm’s length negotiations, certain 

Prepetition Term Lenders and Prepetition Noteholders have agreed to provide the Debtors 

additional funding as contemplated by, and subject to the terms and conditions of, the DIP 

Facility to preserve the Debtors’ business operations. 

F. Debtors’ Stipulations.  Subject to the rights of any Committee or other parties-in-

interest as and to the extent set forth in Paragraph 36 below (which rights are subject to any other 

applicable limitations set forth herein on the use of Cash Collateral), the Debtors acknowledge, 

admit, represent, stipulate and agree that: 

(i) Prepetition ABL Obligations.  As of the Petition Date, the Prepetition ABL 

Obligations for which the Debtors were truly and justly indebted to the Prepetition ABL Lenders, 

without defense, counterclaim, recoupment or offset of any kind, aggregated not less than 

approximately $38,410,655.81 in issued and undrawn letters of credit (and, if applicable, unpaid 

borrowings as a result of any drawing on any letters of credit), plus accrued but unpaid interest 

and other unpaid fees, charges, costs and expenses (including fees and expenses of counsel, field 

examiners, consultants and other advisors of the Prepetition ABL Agent and the Prepetition ABL 

Lenders) to the extent required under the terms of the Prepetition ABL Financing Documents.  

The Prepetition ABL Obligations are (x) legal, valid, binding and enforceable against the Debtors, 

each in accordance with its terms (other than in respect of the stay of enforcement arising from 

section 362 of the Bankruptcy Code), and (y) not subject to any recoupment, rejection, avoidance, 

reductions, recharacterization, set-off, subordination (whether equitable, contractual or 
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otherwise), counterclaims, cross-claims, defenses or any other claims, causes of action or 

challenges of any nature under the Bankruptcy Code, any other applicable law or regulation or 

otherwise (except insofar as such Prepetition ABL Obligations are expressly subordinated in right 

of payment in accordance with the provisions of this Interim Order and except for the rights and 

remedies set forth in the First-Lien Intercreditor Agreement of the Prepetition Secured Parties 

party thereto or bound thereby). 

(ii) Prepetition ABL Liens Not Subject to Avoidance.  The Prepetition ABL 

Liens (a) constitute valid, binding, enforceable, nonavoidable, and properly perfected liens on the 

Prepetition ABL Collateral that secure all of the Prepetition ABL Obligations, (b) are and remain 

senior in priority over any and all other liens on the ABL Priority Collateral (subject only to 

(i) after entry of this Interim Order, the ABL Adequate Protection Liens and the Carve Out and 

(ii) “Specified Permitted Liens” as defined in and to the extent expressly permitted to be senior to 

the Prepetition ABL Liens under the Prepetition ABL Agreement), (c) are and remain senior in 

priority over any and all other liens on the LC/Term Priority Collateral (subject only to (i) the 

Prepetition LC Liens and the Prepetition Term Loan Liens, (ii) after entry of this Interim Order, 

the Carve Out, DIP Liens, the ABL Adequate Protection Liens, and the LC/Term Adequate 

Protection Liens (as defined below) and (iii) “Specified Permitted Liens” as defined in and to the 

extent expressly permitted to be senior to the Prepetition ABL Liens under the Prepetition ABL 

Agreement), and (d) are not subject to any attachment, recoupment, rejection, avoidance, 

reductions, recharacterization, set-off, subordination (whether equitable, contractual or 

otherwise), counterclaims, cross-claims, defenses or any other claims, causes of action or 

challenges of any nature under the Bankruptcy Code, any other applicable law or regulation or 

otherwise (except insofar as such liens are subordinated to (i) the Carve Out, (ii) the ABL 

Case 15-32450-KLP    Doc 67    Filed 05/13/15    Entered 05/13/15 21:29:08    Desc Main
 Document      Page 16 of 103



 
 

17 

Adequate Protection Liens and (iii) other than with respect to ABL Priority Collateral, the DIP 

Liens (as defined below), the LC/Term Adequate Protection Liens and the Prepetition LC/Term 

Loan Liens, in accordance with the provisions of this Interim Order, the other DIP Loan 

Documents, and the First-Lien Intercreditor Agreement). 

(iii) Prepetition LC Obligations and Prepetition Term Loan Obligations.  As of 

the Petition Date, the Prepetition Term Loan Obligations for which the Debtors were truly and 

justly indebted to the Prepetition Term Agent, the Prepetition LC/Term Collateral Agent and the 

Prepetition Term Lenders, without defense, counterclaim, recoupment or offset of any kind, 

aggregated not less than approximately $246,875,000.00 in outstanding aggregate principal 

amount of term loans, plus accrued but unpaid interest and other unpaid fees, charges, costs and 

expenses (including fees and expenses of counsel, field examiners, consultants, and other advisors 

of the Prepetition Term Agent and the Prepetition Term Lenders) to the extent required under the 

terms of the Prepetition LC/Term Loan Financing Documents.  As of the Petition Date, the 

Prepetition LC Obligations for which the Debtors were truly and justly indebted to the Prepetition 

LC Agent, the Prepetition LC/Term Collateral Agent and the Prepetition LC Lenders, without 

defense, counterclaim, recoupment or offset of any kind, aggregated not less than approximately 

$198,420,869.55 in issued and undrawn letters of credit (and, if applicable, unpaid borrowings as 

a result of any drawing on any letters of credit), plus accrued but unpaid interest and other unpaid 

fees, charges, costs and expenses (including fees and expenses of counsel, field examiners, 

consultants and other advisors of the Prepetition LC Agent and the Prepetition LC Lenders) as 

required under the terms of the Prepetition LC/Term Loan Financing Documents, plus any L/C 

Related Obligations (as defined in the Prepetition LC/Term Loan Facility).  The Prepetition Term 

Loan Obligations and the Prepetition LC Obligations are (x) legal, valid, binding and enforceable 
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against the Debtors, each in accordance with its terms (other than in respect of the stay of 

enforcement arising from section 362 of the Bankruptcy Code), and (y) not subject to any 

recoupment, rejection, avoidance, reductions, recharacterization, set-off, subordination (whether 

equitable, contractual or otherwise), counterclaims, cross-claims, defenses or any other claims, 

causes of action or challenges of any nature under the Bankruptcy Code, any other applicable law 

or regulation or otherwise (except insofar as such Prepetition Obligations are expressly 

subordinated in right of payment in accordance with the provisions of this Interim Order and 

except for (1) the rights and remedies set forth in the First-Lien Intercreditor Agreement of the 

Prepetition Secured Parties party thereto or bound thereby and (2) pursuant to the LC/Term Loan 

Agent Expenses Priority and,  solely with respect to the Prepetition Term Loan Obligations not 

payable as LC/Term Loan Agent Expenses Priority, pursuant to the other terms of the Term Loan 

Subordination Agreement). 

(iv) Prepetition Term Loan Liens Not Subject to Avoidance.  The Prepetition 

Term Loan Liens (a) constitute valid, binding, enforceable, nonavoidable, and properly perfected 

liens on the Prepetition LC/Term Loan Collateral that secure all of the Prepetition Term Loan 

Obligations, (b) are and remain senior in priority over any and all other liens on the LC/Term 

Priority Collateral (subject only to (i) the Prepetition LC Liens (except to the extent otherwise 

provided pursuant to the LC/Term Loan Agent Expenses Priority), (ii) after the entry of this 

Interim Order, the Carve Out, the DIP Liens, and the LC/Term Adequate Protection Liens and 

(iii) liens to the extent expressly permitted to be senior to the Prepetition Term Loan Liens in 

accordance with the terms of the Prepetition LC/Term Loan Agreement), (c) are and remain 

senior in priority over any and all other liens on the ABL Priority Collateral (subject only to (i) 

the Prepetition ABL Liens, (ii) the Prepetition LC Liens  (except to the extent otherwise provided 
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pursuant to the LC/Term Loan Agent Expenses Priority), (iii) after entry of this Interim Order, the 

Carve Out, the DIP Liens, the ABL Adequate Protection Liens and the LC/Term Adequate 

Protection Liens and (iv) liens to the extent expressly permitted to be senior to the Prepetition 

Term Loan Liens in accordance with the terms of the Prepetition LC/Term Loan Agreement), and 

(d) are not subject to any attachment, recoupment, rejection, avoidance, reductions, 

recharacterization, set-off, subordination (whether equitable, contractual or otherwise), 

counterclaims, cross-claims, defenses or any other claims, causes of action or challenges of any 

nature under the Bankruptcy Code, any other applicable law or regulation or otherwise (except 

insofar as such liens are subordinated to the DIP Liens, the Prepetition ABL Liens on the ABL 

Priority Collateral, the Prepetition LC Liens (except to the extent otherwise provided pursuant to 

the LC/Term Loan Agent Expenses Priority), the ABL Adequate Protection Liens on the Priority 

ABL DIP Collateral, the LC/Term Adequate Protection Liens and the Carve Out, in accordance 

with the provisions of this Interim Order, the other DIP Loan Documents, the First-Lien 

Intercreditor Agreement and the Term Loan Subordination Agreement). 

(v) Prepetition LC Liens Not Subject to Avoidance.  The Prepetition LC Liens 

(a) constitute valid, binding, enforceable, nonavoidable, and properly perfected liens on the 

Prepetition LC/Term Loan Collateral that secure all of the Prepetition LC Obligations, (b) are and 

remain senior in priority over any and all other liens on the LC/Term Priority Collateral (subject 

only to (i) the LC/Term Loan Agent Expenses Priority,  (ii) after the entry of this Interim Order, 

the Carve Out, the DIP Liens and the interests of the Prepetition LC Secured Parties in the 

LC/Term Adequate Protection Liens with respect to the Prepetition LC Obligations and (iii) liens 

to the extent expressly permitted to be senior to the Prepetition LC Liens in accordance with the 

terms of the Prepetition LC/Term Loan Agreement), (c) are and remain senior in priority over any 
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and all other liens on the ABL Priority Collateral (subject only to (i) the LC/Term Loan Agent 

Expenses Priority, (ii) the Prepetition ABL Liens, (iii) after the entry of this Interim Order, the 

Carve Out, the DIP Liens, the ABL Adequate Protection Liens and the interests of the Prepetition 

LC Secured Parties in the LC/Term Adequate Protection Liens with respect to the Prepetition LC 

Obligations and (iv) liens to the extent expressly permitted to be senior to the Prepetition Term 

Loan Liens in accordance with the terms of the Prepetition LC/Term Loan Agreement), and 

(d) are not subject to any attachment, recoupment, rejection, avoidance, reductions, 

recharacterization, set-off, subordination (whether equitable, contractual or otherwise), 

counterclaims, cross-claims, defenses or any other claims, causes of action or challenges of any 

nature under the Bankruptcy Code, any other applicable law or regulation or otherwise (except to 

the extent otherwise provided pursuant to the LC/Term Loan Agent Expenses Priority and except 

insofar as such liens are subordinated to the DIP Liens, the Prepetition ABL Liens on the ABL 

Priority Collateral, the ABL Adequate Protection Liens on the Priority ABL DIP Collateral, the 

interests of the Prepetition LC Secured Parties in the LC/Term Adequate Protection Liens with 

respect to the Prepetition LC Obligations and the Carve Out, in accordance with the provisions of 

this Interim Order, the other DIP Loan Documents and the First-Lien Intercreditor Agreement). 

(vi) Prepetition Notes Obligations.  As of the Petition Date, the Prepetition 

Notes Obligations for which the Debtors were truly and justly indebted to the Prepetition 

Noteholders, without defense, counterclaim, recoupment or offset of any kind, aggregated not less 

than approximately $324,104,989.00 (inclusive of original issue discount, if any), plus accrued 

but unpaid interest and other unpaid fees, charges, costs and expenses as required under the terms 

of the Prepetition Notes Documents.  The Prepetition Notes Obligations are (x) legal, valid, 

binding and enforceable against the Debtors, each in accordance with its terms (other than in 
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respect of the stay of enforcement arising from section 362 of the Bankruptcy Code), and (y) not 

subject to any recoupment, rejection, avoidance, reductions, recharacterization, set-off, 

subordination (whether equitable, contractual or otherwise), counterclaims, cross-claims, defenses 

or any other claims, causes of action or challenges of any nature under the Bankruptcy Code, any 

other applicable law or regulation or otherwise (except insofar as such Prepetition Obligations are 

expressly subordinated in right of payment in accordance with the provisions of this Interim 

Order and except for the rights and remedies set forth in the Junior-Lien Intercreditor Agreement 

of the Prepetition Secured Parties party thereto or bound thereby). 

(vii) Prepetition Notes Liens Not Subject to Avoidance.  The Prepetition Notes 

Liens (a) constitute valid, binding, enforceable, nonavoidable, and properly perfected liens on the 

Prepetition Notes Collateral, (b) are and remain senior in priority over any and all other liens on 

the Prepetition Collateral (except for (x) liens expressly permitted under the Prepetition Indenture, 

(y) the Prepetition ABL Liens, the Prepetition LC Liens, and the Prepetition Term Loan Liens and 

(z) after the entry of this Interim Order, the Carve Out, the DIP Liens, and the Adequate 

Protection Liens (as defined below)), and (c) are not subject to avoidance, reductions, 

recharacterization, set-off, subordination (whether equitable, contractual or otherwise), 

counterclaims, cross-claims, defenses or any other challenges under the Bankruptcy Code or any 

other applicable law or regulation (except insofar as such liens are subordinated to the DIP Liens, 

the Prepetition ABL Liens, the Prepetition LC Liens, the Prepetition Term Loan Liens, the 

Adequate Protection Liens and the Carve Out, in accordance with the provisions of this Interim 

Order, the other DIP Loan Documents, and the Junior-Lien Intercreditor Agreement). 

(viii) No Claims.  The Debtors have no valid claims (as such term is defined in 

section 101(5) of the Bankruptcy Code) or causes of action against any of the Prepetition Term 
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Agent, the Prepetition LC Agent, the Prepetition LC/Term Collateral Agent, the Prepetition ABL 

Agent, the Prepetition Notes Trustee, the Prepetition Term Lenders, the Prepetition LC Lenders, 

the Prepetition ABL Lenders or the Prepetition Noteholders with respect to the Prepetition 

Financing Documents, the Prepetition Obligations, the Prepetition Liens, or otherwise, whether 

arising at law or at equity, including, without limitation, any challenge, recharacterization, 

subordination, avoidance or other claims arising under or pursuant to sections 105, 510, 541 or 

542 through 553, inclusive, of the Bankruptcy Code. 

(ix) Release.  Subject to entry of the Final Order, the Debtors hereby stipulate 

and agree that they forever, unconditionally and irrevocably release, discharge and acquit the DIP 

Agent, the DIP Lenders and the Consenting Secured Parties (as defined below), and each of their 

respective successors, assigns, affiliates, subsidiaries, parents, officers, shareholders, directors, 

employees, attorneys and agents, past, present and future, and their respective heirs, predecessors, 

successors and assigns (collectively, the “Releasees”) of and from any and all claims, 

controversies, disputes, liabilities, obligations, demands, damages, expenses (including, without 

limitation, reasonable attorneys’ fees), debts, liens, actions and causes of action of any and every 

nature whatsoever, whether arising in law or otherwise, and whether or not known or matured, 

arising out of or relating to, as applicable, the DIP Facility, the DIP Loan Documents, the 

Prepetition Facilities, the Prepetition Financing Documents and/or the transactions contemplated 

hereunder or thereunder including, without limitation, (x) any so-called “lender liability” or 

equitable subordination claims or defenses, (y) any and all claims and causes of action arising 

under the Bankruptcy Code, and (z) any and all claims and causes of action with respect to the 

validity, priority, perfection or avoidability of the liens or claims of the DIP Agent, the DIP 

Lenders, and the Prepetition Secured Parties (as defined below).  The Debtors further waive and 
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release any defense, right of counterclaim, right of set-off or deduction to the payment of the 

Prepetition Obligations and the DIP Obligations which the Debtors now have or may claim to 

have against the Releasees, arising out of, connected with or relating to any and all acts, 

omissions or events occurring prior to the Court entering this Interim Order.  For purposes hereof, 

the term “Consenting Secured Party” shall mean any Prepetition Secured Party that has not 

opposed or objected to neither this Interim Order nor the Final Order by objecting at the Interim 

Hearing or Final Hearing or by filing an objection with the Court to either this Interim Order or 

the Final Order; provided, that for the avoidance of doubt, no expression of a reservation of rights 

or statement in response (whether by a filing or otherwise) shall constitute an objection or 

opposition to this Interim Order for purposes of this definition. 

G. Cash Collateral.  For purposes of this Interim Order the term “Cash Collateral” 

shall mean and include any and all “cash collateral” as defined in section 363 of the Bankruptcy 

Code, in which the Prepetition LC/Term Collateral Agent (on its behalf and on behalf of the 

Prepetition LC/Term Secured Parties), the Prepetition Term Agent (on its behalf and on behalf of 

the Prepetition Term Lenders), the Prepetition ABL Agent (on its behalf and on behalf of the 

Prepetition ABL Lenders), the Prepetition LC Agent (on its behalf and on behalf of the 

Prepetition LC Lenders) or the Prepetition Notes Trustee (on its behalf and on behalf of the 

Prepetition Noteholders) has a lien or security interest, in each case whether existing on the 

Petition Date, arising pursuant to this Interim Order or any Final Order, or otherwise.  

H. Use of DIP Facility and Cash Collateral.  The Debtors have an immediate and 

critical need to use the DIP Facility and Cash Collateral to preserve and operate their businesses 

and effectuate a reorganization of their businesses, which will be used in accordance with the 

terms of this Interim Order.  Without the use of the DIP Facility and Cash Collateral, the Debtors 
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will not have sufficient liquidity to be able to continue to operate their businesses.  The adequate 

protection provided herein and other benefits and privileges contained herein are consistent with 

and authorized by the Bankruptcy Code and are necessary in order to avoid the objection of 

certain parties.  Absent authorization to immediately use a portion of the DIP Facility and Cash 

Collateral, the Debtors’ estates and their creditors would suffer immediate and irreparable harm. 

I. Other Financing Unavailable.  As discussed in the First Day Declaration and the 

Puntus Declaration, the Debtors are unable to obtain (i) adequate unsecured credit allowable 

either (a) under sections 364(b) and 503(b)(l) of the Bankruptcy Code or (b) under section 

364(c)(l) of the Bankruptcy Code, (ii) adequate credit secured by (x) a senior lien on 

unencumbered assets of their estates under section 364(c)(2) of the Bankruptcy Code or (y) a 

junior lien on encumbered assets of their estates under section 364(c)(3) of the Bankruptcy Code, 

or (iii) secured credit under section 364(d)(l) of the Bankruptcy Code from sources other than the 

DIP Lenders on terms more favorable than the terms of the DIP Facility.  The only source of 

secured credit available to the Debtors, other than the use of Cash Collateral, is the DIP Facility.  

The Debtors require both additional financing under the DIP Facility and the continued use of 

Cash Collateral under the terms of this Interim Order in order to satisfy their postpetition 

liquidity needs. 

J. Best Financing Presently Available.  The DIP Lenders have indicated a 

willingness to provide the Debtors with financing solely on the terms and conditions set forth in 

this Interim Order (and, subject to entry by the Court, the Final Order) and the applicable DIP 

Loan Documents.  After considering all of their alternatives, the Debtors have concluded, in an 

exercise of their sound business judgment, that the financing to be provided by the DIP Lenders 

pursuant to the terms of this Interim Order (and, subject to entry by the Court, the Final Order) 
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and the DIP Loan Documents, represents the best financing presently available.  The DIP 

Lenders are good faith financiers.  The DIP Lenders’ and the DIP Agent’s claims, superpriority 

claims, security interests, liens and other protections granted pursuant to this Interim Order (and, 

subject to entry by the Court, the Final Order) and the applicable DIP Loan Documents will not 

be affected by any subsequent reversal, modification, vacatur or amendment of this Interim 

Order, the Final Order or any other order, as provided in section 364(e) of the Bankruptcy Code. 

K. Good Cause for Immediate Entry.  Good cause has been shown for immediate 

entry of this Interim Order pursuant to Bankruptcy Rules 4001(b)(2) and (c)(2) and Local Rule 

4001-2.  In particular, the authorization granted herein for the Debtors to enter into the DIP 

Facility, to continue using Cash Collateral and to obtain interim financing, including on a 

priming lien basis as set forth herein, is necessary to avoid immediate and irreparable harm to the 

Debtors and their estates.  Entry of this Interim Order is in the best interest of the Debtors, their 

estates and creditors. The terms of the DIP Facility (including the Debtors’ continued use of 

Cash Collateral, subject to Paragraph 31) are fair and reasonable under the circumstances, reflect 

the Debtors’ exercise of prudent business judgment consistent with its fiduciary duties, and are 

supported by reasonably equivalent value and fair consideration. 

L. Arm’s Length Negotiation.  The Debtors, the DIP Agent, the DIP Lenders, the 

Prepetition ABL Agent, the Prepetition LC Agent, the Prepetition Term Agent, and certain of the 

Prepetition ABL Lenders have negotiated the terms and conditions of the DIP Facility (including 

the Debtors’ continued use of Cash Collateral, subject to Paragraph 31) and this Interim Order in 

good faith and at arm’s length, and any credit extended and loans made to the Debtors pursuant 

to this Interim Order shall be, and hereby are, deemed to have been extended, issued or made, as 

the case may be, in “good faith” within the meaning of section 364(e) of the Bankruptcy Code. 
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M. Adequate Protection for the Prepetition Secured Parties.  The Prepetition Secured 

Parties have acted in good faith regarding the DIP Facility and the Debtors’ use of the Prepetition 

Collateral (including the Cash Collateral) to fund the administration of the Debtors’ estates and 

continued operation of their businesses, in accordance with the terms hereof.  The Prepetition 

ABL Agent, the Prepetition LC Agent and the Prepetition Term Agent have agreed to not object 

at this time to the Debtors’ use of the Prepetition Collateral, including the Cash Collateral, in 

accordance with the terms hereof.  The Prepetition Secured Parties are entitled to the adequate 

protection provided in this Interim Order as and to the extent set forth herein pursuant to §§ 361, 

363 and 364 of the Bankruptcy Code.  Based on the Motion and on the record presented to the 

Court at the Interim Hearing, as of the Petition Date the terms of the proposed adequate 

protection arrangements and of the use of the Prepetition Collateral (including the Cash 

Collateral, subject to Paragraph 31) are fair and reasonable, reflect the Debtors’ prudent exercise 

of business judgment and constitute reasonably equivalent value and fair consideration for the 

use of Cash Collateral; provided, that nothing in this Interim Order or the other DIP Loan 

Documents shall (x) be construed as the affirmative consent by a n y  o f  the Prepetition 

Secured Parties for the use of Cash Collateral, (y) be construed as a consent to the terms of any 

financing or any lien encumbering the P r e p e t i t i o n  Collateral (whether senior or junior), or 

(z) prejudice, limit or otherwise impair the rights of any Prepetition Secured Party (for its benefit 

or the benefit of the other Prepetition Secured Parties), subject to any applicable provisions of the 

Intercreditor Agreements, to seek new, different or additional adequate protection or assert the 

interests of any Prepetition Secured Party (for its benefit or the benefit of the other Prepetition 

Secured Parties). 
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N. Value of the Prepetition ABL Collateral.  As of the Petition Date, the aggregate 

value of the Prepetition ABL Lenders’ interest in the Prepetition ABL Collateral securing the 

Prepetition ABL Obligations exceeds the aggregate amount of the Prepetition ABL Obligations. 

O. Order of the Court.  Based upon the foregoing findings, acknowledgements, and 

conclusions, and upon the record made before this Court at the Interim Hearing, and good and 

sufficient cause appearing therefor: 

IT IS HEREBY FOUND, DETERMINED, ORDERED, ADJUDGED AND DECREED 

THAT: 

1. Motion Granted.  The Motion is granted on an interim basis, subject to the terms 

set forth herein.  Any objections to the Motion that have not previously been withdrawn or 

resolved are hereby overruled on their merits.  This Interim Order shall be valid, binding on all 

parties in interest, and fully effective immediately upon entry notwithstanding the possible 

application of Bankruptcy Rules 6004(h), 7062, and 9014. 

2. Authority to Enter Into DIP Facility.  The Debtors are hereby authorized to incur 

and perform the obligations arising from and after the date of this Interim Order under the DIP 

Facility, on the terms set forth in this Interim Order, including entry into, execution and delivery 

of the DIP Loan Agreement attached hereto as Exhibit 1 and such additional documents, 

instruments and agreements as may be reasonably required by the DIP Agent and the DIP 

Lenders to implement the terms or effectuate the purposes of and transactions contemplated by 

this Interim Order, the Final Order (when entered by the Court) and the DIP Loan Agreement 

(collectively, this Interim Order, the Final Order, the DIP Loan Agreement, the Commitment 

letter, the Administrative Fee Letter, and such additional documents, instruments and 

agreements, including any fee letters, the “DIP Loan Documents”). The Debtors are hereby 
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authorized (a) to execute and deliver the DIP Loan Documents and borrow money under the DIP 

Facility, on an interim basis, up to an aggregate principal amount not to exceed $30.0 million, 

and the Guarantors are hereby authorized to guaranty such borrowings and the Borrower’s 

obligations under the DIP Facility and the DIP Loan Documents, all in accordance with the terms 

of this Interim Order and the other DIP Loan Documents, and (b) to obtain the issuance of, and 

to utilize the proceeds of drawings under the DIP Facility (at any time and from time to time and 

in such amounts as the Debtors may elect to the extent not exceeding in the aggregate the amount 

authorized by this Interim Order) to cash collateralize, one or more letters of credit to be issued 

by one or more issuing banks for the account of Debtors during the Chapter 11 Cases. 

3. Use of Cash Collateral and DIP Extensions of Credit.  Subject to Paragraph 31 of 

this Interim Order, the Debtors are hereby authorized to use Cash Collateral and the proceeds of 

any borrowings under the DIP Facility in accordance with the DIP Loan Agreement and the 

other terms and conditions set forth in this Interim Order and the DIP Loan Documents 

(including but not limited to cash collateralizing letters of credit to be issued from time to time 

by one or more issuing banks for the account of Debtors during the Chapter 11 Cases) and 

subject to and in accordance with the Budget. 

4. Validity of DIP Loan Documents.  The DIP Loan Documents shall constitute 

valid and binding obligations of the Debtors, enforceable against each Debtor party thereto in 

accordance with the terms thereof.  No obligation, payment, transfer or grant of security under 

the DIP Loan Documents as approved under this Interim Order shall be stayed, restrained, 

voided, voidable or recoverable under the Bankruptcy Code or under any applicable non-

bankruptcy law, or subject to any defense, reduction, setoff, recoupment or counterclaim. 
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5. Carve Out. 

(a) For purposes of this Interim Order, “Carve Out” means the sum of: (i) all 

fees required to be paid to the Clerk of the Court and to the Office of the United States Trustee 

under section 1930(a) of title 28 of the United States Code plus interest at the statutory rate 

(without regard to the notice set forth in (iii) below); (ii) all reasonable fees and expenses up to 

$200,000 incurred by a trustee under section 726(b) of the Bankruptcy Code (without regard to 

the notice set forth in (iii) below); (iii) to the extent allowed at any time, whether by interim 

order, procedural order, or otherwise, all unpaid costs, fees, and expenses (the “Professional 

Fees”) incurred by persons or firms retained by the Debtors or any Committee pursuant to 

sections 327, 328, 363, or 1102 of the Bankruptcy Code (collectively, the “Estate Professionals”) 

at any time before or on the first business day following delivery by the DIP Agent of a Carve 

Out Trigger Notice, whether allowed by the Court or payable by the Debtors prior to or after 

delivery of a Carve Out Trigger Notice (the “Pre-Termination Amount”); and (iv) Professional 

Fees of Estate Professionals in an aggregate amount equal to $5,000,000 incurred after the first 

business day following delivery by the DIP Agent of the Carve Out Trigger Notice plus any 

restructuring fee, sale fee, or other success fee of any investment banker or financial advisor of 

the Debtors or the Committee that has not previously been funded into the Professional Fees 

Account, to the extent allowed at any time, whether by interim order, procedural order, final 

order, or otherwise (the amounts set forth in this clause (iv) being the “Post- Termination 

Amount,” and together with the Pre-Termination Amount, the “Carve Out Reserve”).  For 

purposes of the foregoing, “Carve Out Trigger Notice” shall mean a written notice delivered by 

email (or other electronic means) by the DIP Agent to the Debtors, their lead restructuring 

counsel, the Prepetition Agents and their counsel, and the U.S. Trustee providing notice that the 
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Termination Date has occurred.  Notwithstanding the foregoing, so long as a Carve Out Trigger 

Notice has not been issued, the Debtors shall be permitted to pay (i) fees to estate professionals 

and reimburse expenses incurred by estate professionals that are allowed by the Court and 

payable under sections 328, 330 and 331 of the Bankruptcy Code and compensation procedures 

approved by the Court and in form and substance reasonably acceptable to the Debtors and (ii) 

fees, expenses, indemnities, and other amounts to the DIP Agent or any DIP Lender or any of the 

foregoing’s respective attorneys, advisors, as the same may be due and payable, and the same 

shall not reduce the Carve Out; provided that nothing herein shall be construed to impair the 

ability of any party to object to any of the fees, expenses, reimbursement, or compensation 

described in this Paragraph 5(a). 

(b) On the day on which a Carve Out Trigger Notice is given by the DIP 

Agent to the Debtors, with a copy to its lead restructuring counsel, the Prepetition Agents and 

their counsel, and the U.S. Trustee, (i) provided that the DIP Agent is in possession of funds or 

proceeds to do so under the DIP Facility, the DIP Agent shall transfer to the Debtors, and the 

Debtors shall transfer to the Professional Fees Account (as defined herein), cash in an amount 

equal to (a) the Pre-Termination Amount (which amount may be estimated by the Debtors in 

good faith in a written notice to the DIP Agent (provided that such estimate shall not operate to 

limit or cap the Pre-Termination Amount)) plus (b) the Post-Termination Amount; provided, that 

all funds held in the Professional Fees Account shall be held in trust to pay Professional Fees 

prior to any and all other claims; provided, further, that in the event the aforesaid funding does 

not occur within three business days of delivery of the Carve Out Trigger Notice, or if such 

funding is less than an amount equal to the Carve Out Reserve, the Debtors are authorized, 

subject to Paragraph 5(d), to utilize all cash on hand as of such date and any available cash 
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thereafter held by any Debtor to fund the Carve Out in an amount equal to any such shortfall.  

provided that the DIP Agent is in possession of funds or proceeds to do so under the DIP 

Facility, the DIP Agent shall fund the Carve Out Reserve notwithstanding any other provision of 

this Interim Order or the DIP Loan Documents to the contrary, including with respect to the 

existence of a Default or Event of Default, the failure of the Debtors to satisfy any or all of the 

conditions precedent for withdrawals under the DIP Loan Agreement, any termination of the DIP 

Loan Agreement following an Event of Default, or the occurrence of the Maturity Date.  Further, 

notwithstanding anything to the contrary in this Interim Order but subject to Paragraph 5(d), (i) 

the failure of the Carve Out Reserve to satisfy in full the Professional Fees shall not affect the 

priority of the Carve Out and (ii) in no way shall the Budget, Carve Out Reserve, any estimate by 

the Debtors of the Pre-Termination Amount, or any of the foregoing operate or be construed as a 

cap or limitation on the Carve Out, nor shall any of the foregoing or the Carve Out operate or be 

construed as a cap or limitation on the amount of Professional Fees due and payable by the 

Debtors; provided, that upon funding of the Carve Out Reserve, the proceeds deposited therein 

shall be used to pay the Carve Out prior to any other DIP Collateral or proceeds thereof being 

utilized for purposes of paying the Carve Out.  For the avoidance of doubt, and notwithstanding 

anything to the contrary herein (other than Paragraph 25(a)(iv) and Paragraph 5(d)), in any other 

order, in the DIP Loan Documents, or the Prepetition Financing Documents, the Carve Out shall 

be senior to any and all liens on, claims against, or obligations secured by any of the Debtors’ 

assets, including Cash Collateral, including all liens, claims, and/or obligations arising under, 

related to, and/or securing the DIP Facility, the Prepetition Financing Documents, the Prepetition 

Obligations, the Adequate Protection Obligations, the Superpriority Claims, and any and all 

other forms of adequate protection, liens, or claims securing obligations arising under the DIP 
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Loan or the Prepetition Obligations.  Further, for the avoidance of doubt and notwithstanding 

anything to the contrary in this Agreement, this Interim Order, the DIP Loan Documents, or any 

other order of the Court, the DIP Agent shall not sweep or foreclose on cash (including cash 

received as a result of the sale or other disposition of any assets) of the Debtors until the Carve 

Out Reserve has been fully funded in accordance with this Paragraph 5(b).   

(c) Neither the Carve Out nor any portion of the DIP Facility or Cash 

Collateral shall be used in connection with (1) preventing, hindering or delaying the DIP 

Lenders’ or the DIP Agent’s enforcement or realization upon the DIP Collateral once an Event of 

Default has occurred and is continuing in accordance with the DIP Loan Documents and this 

Interim Order, or, until the Payment in Full2 of the Prepetition ABL Obligations, preventing or 

delaying the Prepetition ABL Lenders’ or the Prepetition ABL Agent’s enforcement or 

realization upon the Priority ABL DIP Collateral (as hereinafter defined) once an Adequate 

Protection Default (as hereinafter defined) has occurred and is continuing in accordance with this 

Interim Order and the Prepetition ABL Financing Documents, (2) disputing the DIP Liens or 

Superpriority Claims provided herein, (3) using or seeking to use any insurance proceeds related 

to the DIP Collateral except as permitted by the DIP Loan Documents or otherwise with the 

consent of the DIP Agent or the “Required Lenders” (as defined in the DIP Loan Agreement, and 

hereafter referred to as the “Required DIP Lenders”), (4) a request, without the prior consent of 

the DIP Agent (or the Required DIP Lenders), for authorization to obtain debtor in possession 

financing pursuant to section 364(c) or (d) of the Bankruptcy Code that does not indefeasibly 

                                                 
2  As used in this Interim Order and the other DIP Loan Documents, (a) with respect to the Prepetition ABL 

Obligations, “Payment in Full” or “Paid in Full” shall be as defined in the Prepetition ABL Agreement, 
(b) with respect to the Prepetition LC Obligations, “Payment in Full” or “Paid in Full” shall be as defined 
in the Prepetition LC/Term Loan Agreement; and (c) with respect to the Prepetition Term Loan 
Obligations, “Payment in Full” or “Paid in Full” shall be as defined in the Prepetition LC/Term Loan 
Agreement. 
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discharge in full in cash the DIP Obligations immediately upon the closing of such financing, 

(5) prior to the Payment in Full of the Prepetition ABL Obligations, using or seeking to use 

Priority ABL DIP Collateral without the prior written consent of the Prepetition ABL Agent or 

the Required Lenders (as defined in the Prepetition ABL Agreement), (6) any act that seeks to 

modify any of the rights and remedies granted to the DIP Agent or any DIP Lender hereunder or 

under any of the DIP Loan Documents, unless otherwise agreed to by the DIP Agent or the 

Required DIP Lenders, or any act that seeks to modify any of the rights and remedies granted to 

any Prepetition ABL Secured Party, any Prepetition Term Secured Party, or any Prepetition LC 

Secured Party under this Interim Order or any other DIP Loan Document, unless otherwise 

agreed to by the Prepetition ABL Agent, the Prepetition Term Agent, or the Prepetition LC 

Agent, respectively, and (7) asserting any claims or defenses or causes of action against the DIP 

Agent, the DIP Lenders or their respective agents, affiliates, representatives, attorneys or 

advisors or preventing, hindering or otherwise delaying the DIP Agent’s or the DIP Lenders’ 

assertion, enforcement or realization on the DIP Collateral or DIP Superpriority Claims once an 

Event of Default has occurred and is continuing in accordance with the DIP Loan Documents or 

this Interim Order, or asserting any claims or defenses or causes of action against the Prepetition 

ABL Agent, the Prepetition ABL Lenders or their respective agents, affiliates, representatives, 

attorneys or advisors or preventing, hindering or otherwise delaying the Prepetition ABL Agent’s 

or the Prepetition ABL Lenders’ assertion, enforcement or realization on the Priority ABL DIP 

Collateral once an Adequate Protection Default has occurred and is continuing in accordance 

with the Prepetition ABL Financing Documents or this Interim Order.   

(d) Notwithstanding anything in this Interim Order or the DIP Loan 

Agreement to the contrary, solely with respect to the Prepetition ABL Lenders and the 
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Prepetition ABL Agent and all forms of adequate protection, liens, or claims securing obligations 

arising under the Prepetition ABL Agreement, any reference to the “Carve Out” shall mean, on 

any date of determination, an amount of the Carve Out equal to the amount, if any, by which (x) 

the Borrowing Base (as defined herein) then in effect (determined in accordance with paragraph 

25(a)(iv) of this Interim Order, giving effect to the $10,000,000 reduction thereto described in 

such paragraph) exceeds (y) the Total Outstandings (as defined in the Prepetition ABL 

Agreement), net of ABL Cash Collateral (as defined herein) then held in the ABL Cash 

Collateral Account). 

6. DIP Extensions of Credit.  All loans made to or for the benefit of any of the 

Debtors on or after the Petition Date in accordance with the DIP Loan Documents (collectively, 

the “DIP Extensions of Credit”), all interest thereon and all fees, costs, expenses, indemnification 

obligations and other liabilities, owing by the Debtors to the DIP Lenders or the DIP Agent in 

accordance with and relating to this Interim Order and the other DIP Loan Documents, including 

all Obligations as defined in the DIP Loan Agreement, are herein referred to as the “DIP 

Obligations.”  The DIP Extensions of Credit:  (a) shall be evidenced by the books and records of 

the DIP Agent or the DIP Lenders, as applicable; (b) shall bear interest payable and incur fees at 

the rates set forth in the applicable provisions of the DIP Loan Agreement; (c) shall be secured in 

the manner specified below; (d) shall be payable in accordance with the DIP Loan Documents; 

and (e) shall otherwise be governed by the terms set forth in this Interim Order and the other DIP 

Loan Documents. 

7. DIP Loan Funding Account; Segregated Operating Account.  Notwithstanding 

anything to the contrary contained herein or any DIP Loan Document, every provision set forth 

in this Paragraph 7 is subject in all respect to the Carve Out and the Carve Out Reserves.  The 
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borrowings under the DIP Facility shall be maintained in a new segregated deposit account 

established by the Borrower and over which  the DIP Agent (and only the DIP Agent) shall have 

a first priority perfected lien and security interest (the “DIP Loan Funding Account”).  No other 

amounts, whether property of the Debtors or otherwise, shall be deposited into the DIP Loan 

Funding Account.  The Debtors may withdraw funds from the DIP Loan Funding Account if 

permitted by the DIP Loan Documents.  Furthermore, the DIP Agent shall have the right to 

deduct from and pay interest, fees and expenses that are DIP Obligations (solely to the extent 

such interest, fees or expenses are due and payable at such time pursuant to the DIP Loan 

Documents and this Interim Order) from the proceeds in the DIP Loan Funding Account 

(including the fees and expenses of the DIP Lenders and DIP Agent).   Net cash proceeds from 

any disposition of certain assets identified in the DIP Loan Documents (other than, for the 

avoidance of doubt, assets constituting Priority ABL DIP Collateral) (the “Specified Assets”) 

shall be maintained by the Debtors in another new segregated deposit account established by the 

Debtors (the “Segregated Operating Account”); provided that until the indefeasible payment in 

full of the DIP Obligations, the outstanding balance in the Segregated Operating Account shall 

not exceed (i) $15,000,000 plus (ii) the net cash proceeds of any disposition or dispositions of 

any or all of the Debtors’ right, title and interest in the Federal mining complex in northern West 

Virginia, including but not limited to the Pittsburgh seam, any other related real property, any 

permits with respect thereto, any mining rights and approvals related to such permits, and any 

related equipment or other personal property assets (such sum, the “Segregated Operating 

Account Cap”).  In the event that any net cash proceeds from the disposition of the Specified 

Assets cannot be deposited into the Segregated Operating Account because they would cause the 

cash in the Segregated Operating Account to otherwise exceed the Segregated Operating 
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Account Cap, such cash proceeds shall instead be deposited into the Initial L/C & Term Priority 

Collateral Account (as defined in the Prepetition LC/Term Loan Agreement) or a new Priority 

LC/Term Other Account (as defined below).   All cash proceeds any Debtor receives from any 

other Disposition of all other Priority LC/Term DIP Collateral shall be deposited into the Initial 

L/C & Term Priority Collateral Account (as defined in the Prepetition LC/Term Loan 

Agreement) or one or more new bank accounts established by one or more of the Debtors (and 

into which Priority ABL DIP Collateral shall not be deposited) (such accounts, which shall not 

include the Segregated Operating Account, collectively the “Priority LC/Term Other Accounts”). 

Until the DIP Loan Funding Account and the Segregated Operating Accounts are established 

(which the Debtors will use commercially reasonable efforts to do as soon as possible after the 

date hereof), the proceeds that would otherwise be deposited into the DIP Loan Funding Account 

and Segregated Operating Account (collectively, the “DIP Funded Amounts”) shall instead be 

deposited into and held in such other operating account(s) (the “Temporary DIP Account”) of the 

Debtors (and such amounts shall be deemed the DIP Loan Funding Account and Segregated 

Operating Account, as the context may require, for purposes hereof) as the Debtors may elect.  

The Temporary DIP Account shall be an account with no amounts of deposit contained therein at 

the time of the transfer of any proceeds of the DIP Facility.  No other amounts other than DIP 

Facility proceeds shall be deposited in such Temporary DIP Account.  Nevertheless and 

notwithstanding anything in this Order to the contrary, the amounts in such Temporary DIP 

Account shall be subject to a first-priority, perfected lien of the DIP Agent and shall be subject to 

no other liens, notwithstanding any existing control agreement on such Temporary DIP Account, 

until the DIP Funded Amounts are transferred out of such account as described below.  Promptly 

upon the opening of the DIP Loan Funding Account and the Segregated Operating Account, any 
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theretofore unapplied portions of such DIP Funded Amounts shall be transferred (and shall be 

permitted to be transferred without consent of any other Prepetition Secured Party or otherwise) 

into the DIP Loan Funding Account or the Segregated Operating Account, as would otherwise be 

required under this Order.  In the event any amounts remain on deposit in the DIP Loan Funding 

Account after the indefeasible payment in full of the DIP Obligations, such remaining amounts 

shall be transferred to the Segregated Operating Account (without regard to the Segregated 

Operating Account Cap) for application in accordance with the terms hereof.   No cash or 

securities (including any proceeds from the disposition of the Priority ABL DIP Collateral) shall 

be deposited, maintained or credited to the Segregated Operating Account (other than the net 

cash proceeds from Specified Assets and as set forth in the immediately preceding sentence).  

Upon the Maturity Date (as defined in the DIP Loan Agreement), all proceeds remaining in the 

DIP Loan Funding Account and the Segregated Operating Account shall be delivered by the 

Debtors to the DIP Agent and applied by the DIP Agent to repay the DIP Obligations in 

accordance with the DIP Loan Agreement (prior to the application of any other amounts or 

property).  Notwithstanding anything to the contrary herein or in the Prepetition Loan 

Documents (including, without limitation, the Intercreditor Agreements), (i) prior to the 

indefeasible payment in full of the DIP Obligations, the Prepetition ABL Agent and Prepetition 

ABL Lenders shall not have any right to sweep the DIP Loan Funding Amount or any of the 

funds in the DIP Loan Funding Account and the Segregated Operating Account and shall not 

have any liens on, security interests in, claims to or rights with respect to the DIP Loan Funding 

Account or the funds maintained therein except for amounts, if any, remaining after the 

indefeasible payment in full of the DIP Obligations, and (ii) the DIP Facility, the DIP Loan 

Funded Amount and any of the funds maintained in the DIP Loan Funding Account and the 
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Segregated Operating Account shall not be used to repay any of the Prepetition Obligations 

unless and until the indefeasible payment in full of the DIP Obligations has occurred.  The DIP 

Loan Funding Account and the Segregated Operating Account shall be subject to the terms of the 

Court order approving the Debtors’ cash management motion filed at [Docket No. 4].  On the 

Termination Date of the DIP Facility or in connection with any application of funds pursuant to 

Section 9.03 of the DIP Loan Agreement, the amounts on deposit or credited to the DIP Loan 

Funding Account shall be applied first to the amounts required to be paid pursuant to such 

section, prior to the application of any other proceeds of DIP Collateral. 

8. Professional Fee Account Funding.  The Debtors shall (a) as soon as practicable 

after the interim borrowing under Paragraph 2 of this Interim Order, transfer Cash Collateral and 

cash proceeds from the DIP Facility in an amount equal to the total budgeted weekly 

Professional Fees for the first two weekly periods set forth in the Budget and (b) thereafter on a 

weekly basis transfer cash proceeds from the DIP Facility in an amount equal to the total 

budgeted weekly Professional Fees for the next unfunded week set forth in the Budget, in each 

case into a segregated account not subject to the control of the DIP Lender (the “Professional 

Fees Account”).  With respect to any success, restructuring, and/or other transaction fee provided 

for under any Court-approved engagement agreement of an Estate Professional retained by the 

Debtors, the Debtors shall transfer Cash Collateral and cash proceeds from the DIP Facility in an 

amount equal to such fee in four equal installments over the first four months, commencing with 

the month in which the Court approves such professionals’ engagement, into the Professional 

Fees Account; provided, that such fee shall only be payable in accordance with the terms and 

conditions of the Court order approving such engagement agreement and any other Court orders 
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approving the procedures for the compensation of Estate Professionals and only after such fee 

has been earned in full. 

9. Rights and Benefits Under Intercreditor Agreements.  Notwithstanding anything 

to the contrary herein (including Paragraph 36) or in any other DIP Loan Document, (a) the 

terms and conditions of the Intercreditor Agreements shall not be mitigated or modified as a 

result of entry of this Interim Order, entry into or the terms of the DIP Loan Documents or the 

incurrence of the DIP Obligations and (b) all rights, remedies, powers and privileges of the 

Prepetition Secured Parties pursuant to the Intercreditor Agreements (or applicable Intercreditor 

Agreements) are reserved.  Nothing herein shall constitute a release, waiver or discharge of any 

obligations thereunder owed by any Prepetition Secured Party to any other Prepetition Secured 

Party pursuant to the terms thereof or prejudice the rights of any of the Prepetition Secured 

Parties party to or bound by any of the Intercreditor Agreements to enforce the terms and 

conditions thereof against the other Prepetition Secured Parties party thereto or bound thereby. 

10. Other Use of DIP Extensions of Credit and Cash Collateral.  Subject to Paragraph 

31 of this Interim Order and the other terms and conditions set forth in this Interim Order and the 

other DIP Loan Documents, the Debtors may use the DIP Extensions of Credit and the Cash 

Collateral, in compliance with the DIP Loan Agreement and subject to and in accordance with 

the Budget covenant limitations in the DIP Loan Agreement.   

11. Budget.  The budget annexed hereto as Exhibit 2 (and as it may be updated 

periodically in accordance with the DIP Loan Documents, but only with the consent of the DIP 

Agent or the Required DIP Lenders, the “Budget”) hereby is approved.  Proceeds of the DIP 

Extensions of Credit and Cash Collateral under this Interim Order shall be used by the Debtors in 

accordance with the DIP Loan Agreement and this Interim Order (including but not limited to 
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cash collateralizing letters of credit to be issued from time to time by one or more issuing banks 

for the account of Debtors during the Chapter 11 Cases) and subject to and in accordance with 

the Budget, and in any event such use shall be subject to any Permitted Variance; provided that it 

is agreed that payments benefiting from the Carve Out shall not be limited by the Budget.  

Subject to the Carve Out, the DIP Lenders’ consent to the Budget shall not be construed as 

consent to the use of DIP Extensions of Credit or Cash Collateral beyond the Termination Date 

(as defined in the DIP Loan Agreement) with respect to the DIP Extensions of Credit, regardless 

of whether the aggregate funds shown on the Budget have been expended.  The Debtors shall 

provide a copy of any revised or updated budget to the U.S. Trustee, the Prepetition ABL Agent, 

the Prepetition LC Agent, the Prepetition Term Agent, and counsel to the Committee, if any.  In 

no way shall the Budget operate or be construed as a cap or limitation on the Adequate 

Protection Obligations payable pursuant to Paragraph 25. 

12. Permitted Variance.  So long as the Termination Date has not occurred and 

subject to Paragraph 31, the Debtors shall be authorized to use proceeds of the DIP Extensions of 

Credit and Cash Collateral, in accordance with the DIP Loan Documents and this Interim Order, 

and subject to and in accordance with the Budget covenant limitations in the DIP Loan 

Agreement, including the variances permitted therein with respect to the Budget to the extent 

applicable (each a “Permitted Variance”). 

13. Continuation of Prepetition Liens.  (a) Until the Payment in Full of the Prepetition 

ABL Obligations, all liens and security interests of the Prepetition ABL Agent and the 

Prepetition ABL Lenders securing the Prepetition ABL Obligations (including, without 

limitation, liens granted for adequate protection purposes) shall remain valid and enforceable 

with the same continuing priority as described herein; (b) until the Payment in Full of the 
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Prepetition LC Obligations, all liens and security interests of the Prepetition LC/Term Collateral 

Agent, the Prepetition LC Agent and the Prepetition LC Lenders securing the Prepetition LC 

Obligations (including, without limitation, liens granted for adequate protection purposes) shall 

remain valid and enforceable with the same continuing priority as described herein; (c) until the 

Payment in Full of the Prepetition Term Loan Obligations, all liens and security interests of the 

Prepetition LC/Term Collateral Agent, the Prepetition Term Agent and the Prepetition Term 

Lenders (including, without limitation, liens granted for adequate protection purposes) shall 

remain valid and enforceable with the same continuing priority as described herein; and (d) until 

the Debtors have indefeasibly paid in full all Prepetition Notes Obligations, all liens and security 

interests of the Prepetition Notes Trustee and the Prepetition Noteholders securing the 

Prepetition Notes Obligations (including, without limitation, liens granted for adequate 

protection purposes) shall remain valid and enforceable with the same continuing priority as 

described herein. 

14. DIP Liens and Collateral.   

(a) Subject to Paragraph 14(b), and as more fully set forth in the DIP Loan 

Documents, as security for the full and timely payment of the DIP Obligations, the DIP Agent on 

its behalf and on behalf of the DIP Lenders is hereby granted:  

i. pursuant to Bankruptcy Code Section 364(c)(2), a first priority lien on and 

security interest in all tangible and intangible unencumbered assets of the Debtors 

(now or hereafter acquired and all proceeds thereof) and shall include without 

limitation property subject to avoided liens; provided that, in no event shall such 

assets include Priority ABL DIP Collateral;  
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ii. pursuant to Bankruptcy Code Section 364(c)(2), a first priority lien on the  

Segregated Operating Account, the Priority LC/Term Other Accounts, the 

Temporary DIP Account, and any new DIP Loan Funding Account established 

pursuant to Paragraph 7, the funds maintained in such accounts, and all proceeds 

thereof; 

iii. pursuant to Bankruptcy Code Section 364(c)(3), a junior lien on and security 

interest in all assets of the Debtors that constitutes, or that would constitute but for 

the commencement of the Chapter 11 Cases, ABL Priority Collateral, including 

but not limited to Cash Collateral, now or hereafter acquired and all proceeds 

thereof (the “Priority ABL DIP Collateral,” which definition shall include, subject 

to Paragraph 25(a)(iii), the ABL Cash Collateral Accounts and all deposits 

therein); provided further that such lien on the Priority ABL DIP Collateral shall 

be junior in priority and subordinate to the Prepetition ABL Liens and the ABL 

Adequate Protection Liens on the Priority ABL DIP Collateral, and senior in 

priority to any other lien on the Priority ABL DIP Collateral (including, without 

limitation, the Prepetition LC Liens, the Prepetition Term Loan Liens and the 

Prepetition Notes Liens) securing any other indebtedness or obligations of the 

Debtors; and 

iv. pursuant to Bankruptcy Code Section 364(d), a first priority priming lien on and 

security interest in all assets of the Debtors, including but not limited to Cash 

Collateral, encumbered by a first priority lien under the Prepetition LC Facility or 

the Prepetition Term Loan Facility or a lien under the Prepetition Notes 

Documents not otherwise described in clauses (i) through (iii) above (now or 
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hereafter acquired and all proceeds thereof) (the “Priming Lien Collateral”); 

provided further that such lien on the Priming Lien Collateral shall be senior in 

priority to the Prepetition LC Liens, the Prepetition Term Loan Liens, the 

Prepetition Notes Liens and the Prepetition ABL Liens on the Priming Lien 

Collateral; 

provided further that, upon entry of the Final Order, the DIP Liens (as defined below) shall 

attach to and encumber claims and causes of action under Chapter 5 of the Bankruptcy Code 

and similar laws, and any proceeds thereof and property received thereby whether by judgment, 

settlement or otherwise (collectively, the “Avoidance Actions”).  The liens and security 

interests identified in this Paragraph are referred to herein as the “DIP Liens” and the collateral 

to which such DIP Liens attach, the “DIP Collateral.”  The DIP Collateral described in clauses 

(i), (ii) and (iv) above is referred to herein as the “Priority LC/Term DIP Collateral.” 

(b) The DIP Liens shall be subject and subordinate to the Carve Out (as 

defined in the DIP Loan Agreement) and, with respect to the Priority ABL DIP Collateral, the 

Prepetition ABL Liens and the ABL Adequate Protection Liens.  Except as otherwise set forth 

herein or by any court order heretofore or hereafter entered in the Chapter 11 Cases, the DIP 

Liens shall not, without the consent of the DIP Agent (acting at the direction of the Required DIP 

Lenders), be made subject to, or pari passu with, any other lien or security interest, and shall be 

valid and enforceable against any trustee appointed in the Chapter 11 Cases, upon the conversion 

of any of the Chapter 11 Cases to a case under Chapter 7 of the Bankruptcy Code or in any other 

proceedings related to any of the foregoing (such cases or proceedings, “Successor Cases”), 

and/or upon the dismissal of any of the Chapter 11 Cases; provided further that the DIP Liens 

described in Paragraph 14(a)(iii) shall remain subject to any “Specified Permitted Liens” as such 
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term is defined in, and to the extent permitted to be senior to the Prepetition ABL Liens under, 

the Prepetition ABL Agreement; provided, further, that, notwithstanding the reference to 

“Specified Permitted Liens” in this Interim Order, nothing herein shall adversely affect the rights 

of any third party who asserts a lien senior or pari passu to the DIP Agent, the DIP Lenders, or 

the other Prepetition Secured Parties.  The DIP Liens and the Adequate Protection Liens shall not 

be subject to sections 510(c), 549, 550 or 551 of the Bankruptcy Code, and, subject to the entry 

of the Final Order, the DIP Liens, Adequate Protection Liens, Prepetition Liens, DIP Collateral, 

Priority LC/Term Loan Collateral, and Priority ABL DIP Collateral shall not be subject to the 

“equities of the case” exception of section 552 of the Bankruptcy Code or section 506(c) of the 

Bankruptcy Code.  The Debtors shall not sell, transfer, lease, encumber or otherwise dispose of 

any portion of the DIP Collateral, except as permitted by this Interim Order, the DIP Loan 

Documents or as otherwise authorized by the Court. All proceeds of DIP Collateral, other than 

proceeds of the Priority ABL DIP Collateral until the Payment in Full of the Prepetition ABL 

Obligations, shall be applied to the DIP Obligations and paid to the DIP Lenders in accordance 

with the DIP Loan Documents. 

(c) Notwithstanding anything to the contrary in the Motion, the DIP Loan 

Documents or this Interim Order, for purposes of this Interim Order, in no event shall the DIP 

Collateral include or the DIP Liens granted under this Interim Order attach to, any lease, license, 

contract, or agreement or other property right, to which any Debtor is a party, or any of such 

relevant Debtor’s rights or interests thereunder, if and for so long as the grant of such security 

interest would constitute or result in: (x) the abandonment, invalidation, unenforceability, or 

other impairment of any right, title, or interest of any Debtor therein, or (y) in a breach or 

termination pursuant to the terms of, or a default under, any such lease, license, contract, 
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agreement, or other property right pursuant to any provision thereof, unless, in the case of each 

of clauses (x) and (y), the applicable provision is rendered ineffective by applicable non-

bankruptcy law or the Bankruptcy Code (such leases, licenses, contracts or agreements, or other 

property rights are collectively referred to as the “Specified Contracts”); provided, that the 

foregoing shall not preclude any counterparty to a Specified Contract from an opportunity to be 

heard in this Court on notice with respect to whether applicable nonbankruptcy law or the 

Bankruptcy Code renders such provision ineffective. Notwithstanding the foregoing, the DIP 

Liens and Adequate Protection Liens shall in all events attach to all proceeds, products, 

offspring, or profits from all sales, transfers, dispositions, or monetizations of any and all 

Specified Contracts in accordance with the priorities set forth herein. 

(d) In the event that proceeds of DIP Collateral are received by the DIP Agent 

or any DIP Lender in connection with a sale, transfer or other disposition of DIP Collateral that 

directly or indirectly involves some or all of the Priority ABL DIP Collateral and some or all of 

the Priority LC/Term DIP Collateral (including, without limitation, by virtue of the sale or other 

disposition of a division or line of business or any equity interests of any Debtor) (if a Debtor is 

sold or otherwise disposed of and such sale or other disposition is structured as a sale of equity 

interests, such sale shall be treated as a sale of assets), the portion of such proceeds that 

constitute or are to be treated as proceeds of Priority ABL DIP Collateral shall be allocated as set 

forth in Section 25(a)(iii) until the Prepetition ABL Obligations shall have been Paid in Full; 

provided that the portion of such proceeds that shall be allocated as proceeds of accounts and 

inventory shall be an amount not less than the book value of such accounts and inventory. 
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15. Preservation of Liens and Rights Granted Under this Interim Order. 

(a) Except as otherwise expressly provided for herein, or permitted under the 

DIP Loan Agreement, no claim or lien having a priority superior to or pari passu with those 

granted by this Interim Order to the DIP Agent and the DIP Lenders or to the Prepetition Secured 

Parties (as defined herein), respectively, shall be granted or allowed while any portion of the DIP 

Facility (or any refinancing thereof in accordance with the DIP Loan Documents) or the 

commitments thereunder or the DIP Obligations remain outstanding or until the Payment in Full 

of the Prepetition ABL Obligations, the Prepetition LC Obligations, the Prepetition Term Loan 

Obligations, the Prepetition Notes, and the DIP Liens, the Adequate Protection Liens and the 

Prepetition Liens shall not be (i) subject or junior to any lien or security interest that is avoided 

and preserved for the benefit of the Debtors’ estates under section 551 of the Bankruptcy Code; 

(ii) subordinated to or made pari passu with any other lien or security interest, whether under 

section 364(d) of the Bankruptcy Code or otherwise, in each case other than the Carve Out; or 

(iii) subordinated to or made pari passu with any liens arising after the Petition Date including, 

without limitation, any liens or security interests granted in favor of any federal, state, municipal 

or other domestic or foreign governmental unit (including any regulatory body), commission, 

board or court for any liability of the Debtors. 

(b) Unless all DIP Obligations shall have been indefeasibly paid in full in 

cash, the Debtors shall not seek, and it shall constitute an Event of Default and terminate the 

right of the Debtors to use Cash Collateral if any of the Debtors seeks, or there is entered, (i) any 

modification or extension of this Interim Order without the prior written consent of the DIP 

Agent (acting at the direction of the Required DIP Lenders), and no such consent shall be 

implied by any other action, inaction or acquiescence by the DIP Agent, (ii) any other order 
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granting adequate protection or authorizing the use of Cash Collateral or any modification or 

extension of this Interim Order without the prior written consent of the DIP Agent, and no such 

consent shall be implied by any other action, inaction or acquiescence by any of the Prepetition 

Secured Parties, (iii) any modification or extension of this Interim Order with respect to the Cash 

Collateral or the cash collateralization or other satisfaction of any letters of credit under any 

Prepetition Facility without the prior written consent of the DIP Agent, and no such consent shall 

be implied by any other action, inaction or acquiescence by any of the Prepetition Secured 

Parties, (iv) an order converting or dismissing any of the Chapter 11 Cases without the prior 

written consent of the DIP Agent, (v) an order appointing a chapter 11 trustee in any of the 

Chapter 11 Cases without the prior written consent of the DIP Agent (vi) an order appointing an 

examiner with enlarged powers in any of the Chapter 11 Cases without the prior written consent 

of the DIP Agent, and (vii) an order approving a plan of reorganization or the sale of all or 

substantially all of the DIP Collateral or authorizing debtor in possession financing pursuant to 

section 364(c) or (d) of the Bankruptcy Code that does not provide for the repayment in full in 

cash of the DIP Obligations (other than any contingent obligations not yet due and payable) upon 

the consummation thereof without the prior written consent of the DIP Agent.  If an order 

dismissing any of the Chapter 11 Cases under section 1112 of the Bankruptcy Code or otherwise 

is at any time entered, (x) the DIP Superpriority Claims, priming liens, security interests and 

replacement security interests granted to the DIP Agent and the DIP Lenders, including the DIP 

Liens, pursuant to this Interim Order shall, pursuant to sections 105 and 349 of the Bankruptcy 

Code, continue in full force and effect and shall maintain their priorities as provided in this 

Interim Order (and that such DIP Superpriority Claims, priming liens and replacement security 

interests, shall, notwithstanding such dismissal, remain binding on all parties in interest, 
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including the priorities set forth herein and in the DIP Loan Documents) until all DIP 

Obligations shall have been paid and satisfied in full (or in the case of any existing letter of 

credit, such existing letter of credit has been replaced, cash collateralized in connection with the 

refinancing or backstopped, in each case to the satisfaction of the applicable issuing bank) and 

(y) this Court shall retain jurisdiction, notwithstanding such dismissal, for the purposes of 

enforcing the claims, liens and security interest referred to in clause (x) above.  The extension of 

credit pursuant to the DIP Loan Documents constitute cause shown for the relief provided in this 

subparagraph (b). 

(c) Unless all Prepetition ABL Obligations, Prepetition Term Loan 

Obligations, and Prepetition LC Obligations shall have been indefeasibly paid in full in cash, and 

unless otherwise ordered by the Court, the right of the Debtors to use Cash Collateral shall 

terminate after seven days after any of the following, if any of the Debtors seek, or there is 

entered, (i) any order granting adequate protection or authorizing the use of Cash Collateral or 

any modification or extension of this Interim Order without the prior written consent of the 

Prepetition ABL Agent, the Prepetition Term Agent, and the Prepetition LC Agent, and no such 

consent shall be implied by any other action, inaction or acquiescence by any of the Prepetition 

Secured Parties, (ii) any modification or extension of this Interim Order with respect to the Cash 

Collateral or the cash collateralization or other satisfaction of any letters of credit under any 

Prepetition Facility without the prior written consent of the Prepetition ABL Facility Issuers and 

the Prepetition LC Facility Issuers, and no such consent shall be implied by any other action, 

inaction or acquiescence by any of the Prepetition Secured Parties, (iii) an order converting or 

dismissing any of the Chapter 11 Cases without the prior written consent of the Prepetition ABL 

Agent, the Prepetition Term Agent, and the Prepetition LC Agent, (iv) an order appointing a 
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chapter 11 trustee in any of the Chapter 11 Cases without the prior written consent of the 

Prepetition ABL Agent, the Prepetition Term Agent, and the Prepetition LC Agent, (v) an order 

appointing an examiner with enlarged powers in any of the Chapter 11 Cases without the prior 

written consent of the Prepetition ABL Agent, the Prepetition Term Agent, and the Prepetition 

LC Agent and (vi) an order approving a plan of reorganization or the sale of all or substantially 

all of the DIP Collateral or authorizing debtor in possession financing pursuant to section 364(c) 

or (d) of the Bankruptcy Code that does not provide for the Payment in Full of the Prepetition 

ABL Obligations, the Prepetition Term Loan Obligations, and the Prepetition LC Obligations 

upon the consummation thereof without the prior written consent of the Prepetition ABL Agent, 

the Prepetition Term Agent, and the Prepetition LC Agent.  If an order dismissing any of the 

Chapter 11 Cases under section 1112 of the Bankruptcy Code or otherwise is at any time entered, 

(x) the priming liens, security interests and replacement security interests granted to the 

Prepetition Secured Parties pursuant to this Interim Order shall, pursuant to sections 105 and 349 

of the Bankruptcy Code, continue in full force and effect and shall maintain their priorities as 

provided in this Interim Order (and that such priming liens and replacement security interests, 

shall, notwithstanding such dismissal, remain binding on all parties in interest, including the 

priorities set forth herein) until the Payment in Full of the Prepetition ABL Obligations, the 

Prepetition Term Loan Obligations, the Prepetition LC Obligations, and the Prepetition Notes 

and (y) this Court shall retain jurisdiction, notwithstanding such dismissal, for the purposes of 

enforcing the claims, liens and security interest referred to in clause (x) above.  The consent of 

the Prepetition Secured Parties to the priming of the Priming Liens constitutes cause shown for 

the relief provided in this subparagraph (c). 
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16. Automatic Effectiveness of Liens.  The automatic stay imposed under 

section 362(a) of the Bankruptcy Code is hereby vacated and modified to permit the Debtors to 

grant the liens and security interests to the DIP Agent, the DIP Lenders and the Adequate 

Protection Parties (as defined below) contemplated by this Interim Order and the other DIP Loan 

Documents. 

17. [Reserved]. 

18. Automatic Perfection of DIP Liens.  The DIP Liens granted pursuant to this 

Interim Order shall constitute valid, enforceable, nonavoidable and duly perfected first priority 

security interests and liens (subject to the priorities set forth in this Interim Order), and the DIP 

Agent and the DIP Lenders shall not be required to file or serve financing statements, notices of 

lien, mortgage deeds, deeds of trust or similar instruments which otherwise may be required 

under federal, state or local law in any jurisdiction, or take any action, including taking 

possession or control, to validate and perfect such security interests and liens; and the failure by 

the Debtors to execute any documentation relating to the DIP Liens or deliver possessory DIP 

Collateral shall in no way affect the validity, enforceability, perfection or priority of such liens.  

The DIP Agent and the DIP Lenders are hereby authorized, but not required, to file or record 

financing statements, trademark filings, copyright filings, mortgages, deeds of trust, notices of 

lien or similar instruments in any jurisdiction or take any other action in order to validate and 

perfect the liens and security interests granted to them hereunder.  Whether or not the DIP Agent 

or the DIP Lenders shall file such financing statements, trademark filings, copyright filings, 

mortgages, deeds of trust, notices of lien or similar instruments or otherwise take any action to 

validate, perfect, or confirm perfection of the liens and security interests granted to them 

hereunder, such liens and security interests shall be deemed valid, perfected, allowed, 
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enforceable, nonavoidable and not subject to challenge, dispute or subordination (except as a 

result of the relative lien priorities set forth in this Interim Order), at the time and as of the date 

of entry of this Interim Order.  Upon the request of the DIP Agent (acting at the direction of the 

Required DIP Lenders), the Debtors, without any further consent of any party, are authorized to 

take, execute and deliver such instruments (in each case without representation or warranty of 

any kind except as set forth in the DIP Loan Documents) to enable the DIP Agent or DIP 

Lenders to further validate, perfect, preserve and enforce the DIP Liens consistent with the terms 

of this Interim Order.  A certified copy of this Interim Order may be filed with or recorded in 

filing or recording offices in addition to or in lieu of such financing statements, mortgages, deeds 

of trust, notices of lien or similar instruments, and all filing offices are hereby authorized to 

accept such certified copy of this Interim Order for filing and recording; provided that nothing 

herein shall be construed as granting any exemption from transfer taxes within the meaning of 

Bankruptcy Code section 1146(a). 

19. Other Automatic Perfection Matters.  To the extent that the Prepetition LC/Term 

Collateral Agent, the Prepetition LC Agent, the Prepetition Term Agent, the Prepetition ABL 

Agent and/or the Prepetition Notes Trustee is the secured party under any account control 

agreements (other than with respect to an ABL Cash Collateral Account), listed as loss payee or 

additional insured under any of the Debtors’ insurance policies or is the secured party under any 

Prepetition Financing Document, the DIP Agent, on its behalf and on behalf of the DIP Lenders, 

is also deemed to be the secured party under such account control agreements (other than with 

respect to an ABL Cash Collateral Account), loss payee or additional insured under the Debtors’ 

insurance policies and the secured party under each such Prepetition Financing Document (in 

any such case with the same priority of liens and claims thereunder relative to the priority of the 
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Prepetition Liens and Adequate Protection Liens as set forth in Paragraph 14(a)), and shall have 

all rights and powers in each case attendant to that position (including, without limitation, rights 

of enforcement, but subject in all respects to the terms of this Interim Order), and shall, subject to 

the terms of this Interim Order, act in that capacity and distribute any proceeds recovered or 

received in accordance with the terms of this Interim Order and/or the Final Order, as applicable, 

and the other DIP Loan Documents.  The Prepetition LC/Term Collateral Agent, the Prepetition 

LC Agent, the Prepetition Term Agent or the Prepetition ABL Agent, as applicable, shall serve 

as agent for the DIP Agent, as applicable, for purposes of perfecting the DIP Agent’s security 

interests in and liens on all DIP Collateral that is of a type such that perfection of a security 

interest therein may be accomplished only by possession or control by a secured party; provided 

that nothing herein shall be deemed to grant the Prepetition ABL Agent, the Prepetition ABL 

Lenders, the Prepetition LC Agent, the Prepetition LC Lenders, the Prepetition LC/Term 

Collateral Agent, the Prepetition Term Agent, the Prepetition Term Lenders, the Prepetition 

Notes Trustee or the Prepetition Noteholders, any liens on, security interests in, or rights with 

respect to the Segregated Operating Account and the funds contained therein (unless and until 

the DIP Obligations are indefeasibly paid in full).  

20. Automatic Perfection of Adequate Protection Liens.  The Adequate Protection 

Liens granted pursuant to this Interim Order shall constitute valid, enforceable, nonavoidable and 

duly perfected security interests and liens (having the priorities set forth in this Interim Order), 

and the Prepetition Term Agent, the Prepetition Term Lenders, the Prepetition ABL Agent, the 

Prepetition ABL Lenders, the Prepetition LC Agent, the other Prepetition LC Secured Parties, 

the Prepetition LC/Term Collateral Agent, the Prepetition Notes Trustee and the Prepetition 

Noteholders (collectively, the “Adequate Protection Parties”) shall not be required to file or serve 
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financing statements, mortgage deeds, deeds of trust, notices of lien or similar instruments which 

otherwise may be required under federal, state or local law in any jurisdiction, or take any action, 

including taking possession or control, to validate and perfect such security interests and liens; 

and the failure by the Debtors to execute any documentation relating to the Adequate Protection 

Liens or deliver possessory collateral shall in no way affect the validity, enforceability, 

perfection or priority of such liens.  The Adequate Protection Parties are hereby authorized, but 

not required, to file or record financing statements, trademark filings, copyright filings, 

mortgages, deeds of trust, notices of lien or similar instruments in any jurisdiction or take any 

other action in order to validate and perfect the liens and security interests granted to them 

hereunder.  Whether or not the Adequate Protection Parties shall file such financing statements, 

trademark filings, copyright filings, mortgages, deeds of trust, notices of lien or similar 

instruments or otherwise take any action to validate, perfect or confirm perfection of the liens 

and security interests granted to them hereunder, such liens and security interests shall be 

deemed valid, perfected, allowed, enforceable, nonavoidable and not subject to challenge, 

dispute or subordination (except as a result of the relative lien priorities set forth in this Interim 

Order), at the time and as of the date of entry of this Interim Order.  Upon the request of any 

Prepetition Agent, the Debtors, without any further consent of any party, are authorized to take, 

execute and deliver such instruments (in each case without representation or warranty of any 

kind except as set forth in the DIP Loan Documents) to enable such Prepetition Agent or other 

applicable Prepetition Secured Parties to further validate, perfect, preserve and enforce the 

Adequate Protection Liens of such Prepetition Agent consistent with the terms of this Interim 

Order.  A certified copy of this Interim Order may be filed with or recorded in filing or recording 

offices in addition to or in lieu of such financing statements, mortgages, deeds of trust, notices of 
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lien or similar instruments, and all filing offices are hereby authorized to accept such certified 

copy of this Interim Order for filing and recording; provided that nothing herein shall be 

construed as granting any exemption from transfer taxes within the meaning of Bankruptcy Code 

section 1146(a). 

21. DIP Superpriority Claims.  In addition to the liens and security interests granted to 

the DIP Agent on its behalf and on behalf of the DIP Lenders pursuant to this Interim Order, 

subject and subordinate to the Carve Out and in accordance with sections 364(c)(1), 503 and 507 

of the Bankruptcy Code, all of the DIP Obligations (including, without limitation, all DIP 

Extensions of Credit) shall constitute allowed superpriority administrative expense claims (the 

“DIP Superpriority Claims”) with priority over any and all administrative expenses of the 

Debtors, whether heretofore or hereafter incurred, of the kind specified in, or ordered pursuant 

to, sections 105, 326, 328, 330, 331, 364, 365, 503(b), 506(c) (subject to entry of the Final 

Order), 507(a), 507(b), 726, 1113, 1114 or any other provisions of the Bankruptcy Code; 

provided, that upon the entry of the Final Order, the DIP Superpriority Claims shall attach to the 

Avoidance Actions. 

22. Real Property Leases.  Subject in all respects to Paragraph 14(c), as a requirement 

and precondition to the DIP Lenders’ willingness to lend and in furtherance of the DIP 

Superpriority Claims provided for in this Interim Order and pursuant to the DIP Loan 

Documents, which are payable from and have recourse to all of the Debtors’ pre- and post-

petition property including, among other things, each Financing Lease, Material Lease, Real 

Property Lease or other Contractual Obligation (each as defined in the DIP Loan Agreement) to 

which a Debtor is a counterparty (each, a “Real Property Lease”), the DIP Lenders shall have the 

following protections with respect to the Debtors’ Real Property Leases, regardless of whether 
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any particular Real Property Lease or group of Real Property Leases constitutes Collateral, 

which protections shall be enforced by the DIP Agent or DIP Lenders as authorized, approved, 

and granted pursuant to the provisions of this Interim Order and in accordance with the terms of 

the DIP Loan Agreement (and, after the indefeasible payment in full of the DIP Obligations, 

(i) the rights of the DIP Agent and the DIP Lenders shall automatically transfer and be available 

to the Prepetition LC/Term Collateral Agent and the Prepetition LC/Term Secured Parties, 

(ii) defined terms used in this Paragraph 22 relating to the DIP Facility shall be deemed to be 

references to corresponding defined terms relating to the Prepetition LC/Term Loan Facility, 

(iii) any notice herein required to be delivered pursuant to this Paragraph 22 to the DIP Agent 

shall instead be required to be delivered to each of the Prepetition LC Agent, the Prepetition 

Term Agent, and the Prepetition LC/Term Collateral Agent, and (iv) the automatic stay 

provisions pursuant to section 362 of the Bankruptcy Code are vacated and modified to the 

extent necessary so as to permit the Prepetition LC/Term Collateral Agent and the Prepetition 

LC/Term Secured Parties to exercise any of their rights with respect to Real Property Leases 

under this Paragraph 22): 

(a) Remedies Upon an Event of Default.  If an Event of Default shall have 

occurred and be continuing, the DIP Agent for the benefit of the DIP Lenders shall, with respect 

to any Real Property Lease or group of Real Property Leases to which any of the Debtors are 

party, be permitted, and are hereby authorized, approved, and granted the following rights and 

remedies:  

(i) to exercise the Debtors’ rights pursuant to section 365(f) of the 

Bankruptcy Code with respect to any such Real Property Lease(s) and, subject to this Court’s 

approval after notice and hearing, assign any such Real Property Lease(s) in accordance with 
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section 365 of the Bankruptcy Code notwithstanding any language to the contrary in any of the 

applicable lease documents or executory contracts;   

(ii) to require any Debtor to complete promptly, pursuant to Section 

363 of the Bankruptcy Code, subject to the rights of the DIP Agent, DIP Lenders or Prepetition 

Secured Parties (if applicable) to credit bid, a Disposition (as defined in the DIP Loan Agreement) 

of any such Real Property Lease(s) in one or more parcels at public or private sales, at any of the 

DIP Agent’s offices or elsewhere, for cash, at such time or times and at such price or prices and 

upon such other terms as the DIP Agent or DIP Lenders may deem commercially reasonable;  

(iii) to access to the leasehold interests of the Debtors or debtors in 

possession in any such Real Property Lease(s) for the purpose of (a) marketing such property or 

properties for sale and (b) removing any Collateral thereon or arranging for the sale of any such 

Collateral except to the extent prohibited by the terms of the Real Property Lease (unless the 

applicable provision is rendered ineffective by applicable non-bankruptcy law or the Bankruptcy 

Code); provided that the foregoing shall not preclude any counterparty to a Real Property Lease 

from an opportunity to be heard in this Court on notice with respect to the foregoing; 

(iv) (a) to find an acceptable (in the DIP Agent’s or Required DIP 

Lenders’ good faith and reasonable discretion) replacement lessee, which may include the DIP 

Agent, DIP Lenders or any of its affiliates, to whom such Real Property Lease(s) may be 

assigned, (b) to hold, and manage all aspects of, an auction or other bidding process to find such 

acceptable replacement lessee, (c) in connection with any such auction, agree, on behalf of the 

Debtors, to reimburse reasonable fees and expenses of any stalking horse bidder, if necessary, 

and/or (d) to notify the Debtors of the selection of any replacement lessee pursuant to this 

Paragraph 22, upon receipt of which the Debtors shall promptly (1) file a motion seeking, on an 
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expedited basis, approval of the Debtors’ assumption and assignment of such Real Property 

Lease(s) to such proposed assignee, and (2) cure any defaults, if any, that have occurred and are 

continuing under such Real Property Lease(s) to the extent required by the Court (subject to the 

DIP Lenders’ right to cure defaults as set forth in Paragraph 22(e) of this Interim Order); or 

(v) to direct the Debtors to (a) assign any such Real Property Lease(s) 

to the DIP Agent or DIP Lenders as Collateral securing the DIP Obligations, subject to clause (b), 

if applicable, (b) seek this Court’s approval of the assumption of any such Real Property Lease(s) 

to the extent that this Court determines pursuant to a final order that an assumption is required in 

order to assign such lease or leases as Collateral, and (c) promptly cure any default that has 

occurred and is continuing under such Real Property Lease(s) to the extent required by the Court; 

provided that any assignment of any such Real Property Lease(s) as Collateral securing the DIP 

Obligations shall not impair the Debtors’ ability to subsequently assume (if not already assumed) 

and assign such Real Property Lease(s) pursuant to section 365 of the Bankruptcy Code or to 

enjoy the protections of section 365(f) of the Bankruptcy Code with respect to any such 

assignment.  

(b) Right to Credit Bid.  Prior to any assignment of any Real Property Lease 

or group of Real Property Leases, the Debtors shall first provide at least five (5) business days’ 

prior written notice (the “Initial Notice Period”) to the DIP Agent and DIP Lenders (unless such 

notice provision is waived by the DIP Agent and DIP Lenders), which Initial Notice Period may 

be extended up to a further twenty-five (25) days by the DIP Agent or Required DIP Lenders in 

each of their sole discretion by delivering written notice of such extension to the Debtors prior to 

expiration of the Initial Notice Period, and by any further period as is mutually agreeable 

between the DIP Agent or Required DIP Lenders and the Borrower (such notice period being the 
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“Aggregate Notice Period”). During such notice period, the DIP Agent shall be permitted to 

credit bid forgiveness of some or all of the outstanding DIP Obligations (in an amount equal to at 

least the consideration offered by any other party in respect of such assignment) outstanding 

under the DIP Facility as consideration in exchange for any such Real Property Lease(s); 

provided that to the extent the Borrower is entitled to retain a portion of the total consideration 

paid in respect of such assignment in accordance with the DIP Loan Agreement, the applicable 

portion of the consideration to be retained by Borrower shall be paid in cash (provided that such 

proceeds shall continue to be DIP Collateral and Cash Collateral subject to Paragraph 10 and any 

other applicable provisions hereof). In addition, in connection with the exercise of any of the DIP 

Agent’s or Required DIP Lenders’ rights pursuant to the DIP Loan Agreement or this Interim 

Order to direct or compel a sale or assignment of any Real Property Lease(s), the DIP Agent, on 

behalf of the applicable DIP Lenders, shall be permitted to credit bid forgiveness of some or all 

of the outstanding DIP Obligations (in an amount equal to at least the consideration offered by 

any other party in respect of such sale or assignment) as consideration in exchange for such Real 

Property Lease(s); provided, that to the extent the Borrower is entitled to retain all or a portion of 

the total consideration paid in respect of such assignment in accordance with the DIP Loan 

Agreement, the applicable portion of the consideration to be retained by Borrower shall be paid 

in cash (provided that such proceeds shall continue to be DIP Collateral and Cash Collateral 

subject to Paragraph 10 and any other applicable provisions hereof).  Pursuant to section 364(e) 

of the Bankruptcy Code, absent a stay pending appeal, the DIP Lenders’ right to credit bid shall 

not be affected by the reversal or modification on appeal of the Debtors’ authorization pursuant 

to this Interim Order to obtain credit and incur debt as and in accordance with the terms set forth 

herein. 
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(c) Right of First Refusal with Respect to Proposed Assignments and 

Rejections of Real Property Leases. Unless all DIP Obligations shall have indefeasibly been 

satisfied pursuant to the DIP Loan Agreement, the Debtors shall not seek, and it shall constitute, 

an Event of Default and terminate the right of the Debtors under the DIP Loan Agreement and 

this Interim Order if any of the Debtors seeks, the assignment or other sale of, or the rejection or 

other termination of, or if there is entered an order pursuant to section 365 of the Bankruptcy 

Code assigning or rejecting, any Real Property Lease or group of Real Property Leases, or if any 

Real Property Lease or group of Real Property Leases is deemed rejected due to the expiration of 

the assumption period provided for in Section 365(d)(4) (the “Statutory Rejection Date”), 

without the Debtors’ first providing thirty (30) days’ prior written notice to the DIP Agent and 

DIP Lenders (unless such notice requirement is waived by the DIP Agent or Required DIP 

Lenders in their sole discretion), or if such notice is given more than thirty (30) days in advance 

of the Statutory Rejection Date, prior written notice at least equal to the Aggregate Notice 

Period; provided, however, that the right of first refusal of the DIP Agent as set forth in this 

Paragraph 22(c) shall not apply to (x) any assignment or sale of a Real Property Lease or group 

of Real Property Leases to a winning bidder at an auction authorized by this Court, and (y) so 

long as there has not occurred an Event of Default or that an Event of Default is ongoing, any 

assignment or sale of a Real Property Lease or group of Real Property Leases that are not 

Material Leases generating Net Cash Proceeds up to $2,500,000 in the aggregate value for all 

such sales or assignments. During such notice period, the DIP Agent shall be permitted to: 

(i) (a) notify the Debtors that it elects to take action pursuant to this 

Paragraph, upon receipt of which the Debtors shall promptly withdraw any previously filed 

rejection motion, (b) find an acceptable (in the DIP Agent’s or Required DIP Lenders’ good faith 
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and reasonable discretion) replacement lessee, which may include the DIP Agent, DIP Lenders or 

any of its affiliates, to whom any such any Real Property Lease or group of Real Property Leases 

may be assigned, (c) hold, and manage all aspects of, an auction or other bidding process to find 

such acceptable replacement lessee, (d) in connection with any such auction, agree, on behalf of 

the Debtors, to reimburse the reasonable fees and expenses of any stalking horse bidder, if 

necessary, and (e) notify the Debtors of the selection of any replacement lessee pursuant to this 

Paragraph, upon receipt of which the Debtors shall (1) not seek to reject any such Real Property 

Lease(s), (2) promptly withdraw any pending motion to reject any such Real Property Lease(s), 

(3) promptly file a motion seeking, on an expedited basis, approval of the Debtors’ assumption 

and assignment of such Real Property Lease(s) to the DIP Lenders’ proposed assignee, and 

(4) promptly cure any defaults that have occurred and are continuing under such Real Property 

Lease(s) to the extent required by the Court; or  

(ii) direct the Debtors to (a) assign any Real Property Lease or group 

of Real Property Leases as Collateral securing the DIP Obligations, (b) seek the Court’s approval 

of the assumption of any such Real Property Lease(s) if it is determined pursuant to a final order 

of this Court that an assumption is required in order to assign such lease(s) as Collateral, and (c) 

promptly cure any defaults that have occurred and are continuing under such Real Property 

Lease(s) (subject to the DIP Lenders’ right to cure defaults as set forth in Paragraph 22(e) of this 

Interim Order) to the extent required by the Court; provided that any assignment of any Real 

Property Lease(s) as Collateral securing the DIP Obligations shall not impair the Debtors’ ability 

to subsequently assume (if not already assumed) and assign any such Real Property Lease(s) 

pursuant to section 365 of the Bankruptcy Code or to enjoy the protections of section 365(f) of the 

Bankruptcy Code with respect to any such assignment.  
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  Notwithstanding anything to the contrary herein, the foregoing right of the DIP Agent set 

forth in this Paragraph shall not apply to Real Property Leases that are rejected, terminated, sold, 

or assigned (i) pursuant to a filing made on the Petition Date or (ii) on the effective date of a Plan 

(as defined below) for one or more of the Debtors that, among other things, indefeasibly repays 

the DIP Obligations in full on the effective date thereof. For the avoidance of doubt, on or prior to 

the thirtieth (30) day prior to the Statutory Rejection Date (as provided in Section 365(d)(4) of the 

Bankruptcy Code), the Debtors shall have delivered written notice to the DIP Agent of each 

outstanding Real Property Lease that they intend to reject (including, without limitation, through 

statutory rejection on the Statutory Rejection Date) from and after the date of such notice (or, if 

applicable, notice that the Debtors have obtained the applicable landlord’s consent to extension of 

the Statutory Rejection Date); provided that if the Debtors fail to deliver any such notice to the 

DIP Agent prior to such date with respect to any such Real Property Lease(s) (or a notice 

indicating that no such Real Property Lease(s) shall be rejected), the Debtors shall be deemed, for 

all purposes hereunder, to have delivered notice to the DIP Agent as of such date that they intend 

to reject all outstanding Real Property Leases. 

(d) Assumption Orders. Any order of this Court approving the assumption of 

any Real Property Lease shall specifically provide that the applicable Debtor shall be authorized 

to assign such Real Property Lease pursuant to, and to enjoy the protections of, section 365(f) of 

the Bankruptcy Code subsequent to the date of such assumption. To the extent that such 

provision is for any reason not included in any order of the Court approving the assumption of 

any Real Property Lease, then such Real Property Lease may not be assumed by the applicable 

Debtor unless the order approving the assumption provides for the assignment of such Real 

Property Lease, on the date of such order, to an acceptable (DIP Agent’s or Required DIP 
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Lenders’ good faith and reasonable discretion) replacement lessee (which may include the DIP 

Agent, DIP Lenders, or their respective affiliates). 

(e) DIP Lenders’ Right to Cure Defaults. If any of the Debtors are required to 

cure any monetary defaults under any Real Property Lease pursuant to any order of this Court or 

otherwise in connection with any assumption or assumption and assignment of any such Real 

Property Lease pursuant to section 365(f) of the Bankruptcy Code, and such monetary default is 

not, within five (5) business days of the receipt by such Debtor of notice from the DIP Agent 

pursuant to the applicable provision(s) of the DIP Loan Agreement or any other notice from the 

DIP Agent requesting the cure of such monetary default, cured in accordance with the provisions 

of such applicable court order as arranged by the DIP Agent, the DIP Agent may cure any such 

monetary defaults on behalf of the applicable Debtor(s). 

(f) Notwithstanding anything to the contrary herein or in the DIP Loan 

Documents, nothing set forth in this Paragraph 22 shall permit the DIP Agent, the DIP Lenders 

or any of their designees or agents to exercise any rights or remedies with respect to Priority 

ABL DIP Collateral until the Payment in Full of the Prepetition ABL Obligations.  

23. Protection of DIP Lenders’ Rights. 

(a) So long as there are any borrowings or letters of credit or other amounts 

outstanding, or the DIP Lenders have any Commitments (as defined in the DIP Loan Agreement) 

under the DIP Loan Agreement, and so long as an Adequate Protection Default has not occurred 

and is continuing, the Prepetition Secured Parties (defined below) shall (i) have no right to and 

take no action to foreclose upon or recover in connection with the liens granted thereto pursuant 

to the Prepetition Financing Documents or this Interim Order, or otherwise seek to exercise or 

exercise any enforcement rights or remedies against any DIP Collateral or in connection with any 
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Adequate Protection Liens or on account of any claims, other than as set forth herein (but the 

foregoing shall not be construed to limit the exercise of any rights or remedies against any other 

Prepetition Secured Party pursuant to the Intercreditor Agreements), (ii) be deemed to have 

consented to any Disposition (as defined in the DIP Loan Agreement) of, or release of liens on, 

any DIP Collateral, to the extent such Disposition or release is authorized under the DIP Loan 

Documents (other than a section 363(f) sale outside of the ordinary course of business) or 

otherwise agreed to by the DIP Agent, (iii) not file any financing statements, trademark filings, 

copyright filings, mortgages, notices of lien or similar instruments, or otherwise take any action 

to perfect their security interests in the DIP Collateral unless, solely as to this clause (iii), the DIP 

Agent or any DIP Lender files financing statements or other documents to perfect the liens 

granted pursuant to this Interim Order, or as may be required by applicable state law to continue 

the perfection of valid and unavoidable liens or security interests as of the Petition Date, and (iv) 

deliver or cause to be delivered, at the Debtors’ cost and expense, any termination statements, 

releases and/or assignments in favor of the DIP Lenders or other documents necessary to 

effectuate and/or evidence the release, termination and/or assignment of liens on any portion of 

the DIP Collateral subject to any sale or disposition in accordance with the terms hereof.  

(b) Subject to entry of the Final Order, consistent with the provisions set forth 

in the DIP Loan Agreement (but subject to the terms of the Collateral Documents (as defined in 

the DIP Loan Agreement)), the automatic stay provisions of section 362 of the Bankruptcy Code 

are vacated and modified to the extent necessary upon the occurrence of an Event of Default (as 

defined in the DIP Loan Documents) so as to permit the DIP Agent and the DIP Lenders to, 

among other things, immediately declare (1) the commitment of the DIP Lenders as to the DIP 

Facility to be terminated, whereupon such commitments and obligation shall be terminated; (2) 
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all DIP Obligations immediately due and owing, without presentment, demand, protest or other 

notice of any kind, all of which are hereby expressly waived by the Borrower; (3) require any 

Debtor to promptly complete, pursuant to Section 363 and 365 of the Bankruptcy Code, subject 

to the rights of the DIP Lenders or Prepetition Secured Parties to credit bid, a Disposition (as 

defined in the DIP Loan Agreement) of its Real Property Leases or any portion thereof in one or 

more parcels at public or private sales, at any of the DIP Agent’s offices or elsewhere, for cash, 

at such time or times and at such price or prices and upon such other terms as the DIP Agent may 

deem commercially reasonable; and (4) exercise any of their rights with respect to Real Property 

Leases under Paragraph 22 hereof; provided, however, that with respect to any enforcement of 

DIP Liens or remedies (including, all remedies that may be enforced pursuant to this Interim 

Order), the DIP Agent shall provide the Borrower (with a copy to counsel for the Committee and 

to the U.S. Trustee, the Prepetition ABL Agent, the Prepetition Term Agent, and the Prepetition 

LC Agent) with seven (7) days’ prior written notice prior to taking the actions contemplated 

thereby; provided further, that, until the Payment in Full of the Prepetition ABL Obligations, 

none of the DIP Agent, the DIP Lenders nor any of their designees or agents shall be permitted 

to exercise any rights or remedies (including to credit bid) with respect to the Priority ABL DIP 

Collateral. In any hearing regarding any exercise of rights or remedies other than with respect to 

the Priority ABL DIP Collateral, except as otherwise provided in Paragraph 40, the only issue 

that may be raised by any party in opposition thereto shall be whether, in fact, an Event of 

Default has occurred and is continuing, and the Debtors, the DIP Agent, the DIP Lenders, and 

the Prepetition Secured Parties (other than the Prepetition ABL Lenders and the Prepetition ABL 

Agent) shall not be entitled to seek relief, including, without limitation, under section 105 of the 

Bankruptcy Code, to the extent that such relief would in any way impair or restrict the rights and 
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remedies of the DIP Agent or the DIP Lenders set forth in this Interim Order or the DIP Loan 

Documents; provided that the Prepetition Secured Parties shall not be limited in exercising their 

respective rights in accordance with the terms of the Intercreditor Agreements, as applicable.  

The automatic stay provisions of section 362 of the Bankruptcy Code are vacated and modified 

to the extent necessary upon the occurrence of an Adequate Protection Default so as to permit the 

Prepetition ABL Agent and the Prepetition ABL Lenders to, among other things, exercise any of 

their rights and remedies available pursuant to the Prepetition ABL Financing Documents with 

respect to the Priority ABL DIP Collateral; provided, however, that with respect to any such 

enforcements of remedies, the Prepetition ABL Agent shall provide the Borrower (with a copy to 

counsel for the Committee and to the U.S. Trustee and the Prepetition LC Agent) with seven (7) 

days’ prior written notice prior to taking the actions contemplated thereby. In any hearing 

regarding any exercise of rights or remedies with respect to the Priority ABL DIP Collateral, the 

only issue that may be raised by any party in opposition thereto shall be whether, in fact, an 

Adequate Protection Default has occurred and is continuing, and the Debtors, the DIP Agent, the 

DIP Lenders and the Prepetition Secured Parties (other than the Prepetition ABL Lenders and the 

Prepetition ABL Agent) shall not be entitled to seek relief, including, without limitation, under 

section 105 of the Bankruptcy Code, to the extent that such relief would in any way impair or 

restrict the rights and remedies of the Prepetition ABL Agent or the Prepetition ABL Lenders set 

forth in this Interim Order or the Prepetition ABL Financing Documents, subject to the terms of 

the Intercreditor Agreements. 

(c) Subject to entry of the Final Order, in no event shall the DIP Agent, the 

DIP Lenders or the Prepetition Secured Parties be subject to the equitable doctrine of 
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“marshaling” or any similar doctrine with respect to the DIP Collateral or the Prepetition 

Collateral. 

(d) No rights, protections, or remedies of the DIP Agent or the DIP Lenders 

granted by the provisions of this Interim Order or the DIP Loan Documents shall be limited, 

modified, or impaired in any way by (i) any actual or purported withdrawal of the consent of any 

party to the Debtors’ authority to use Cash Collateral, (ii) any actual or purported termination of 

the Debtors’ authority to use Cash Collateral, or (iii) the terms of this Interim Order or any other 

order or stipulation related to the Debtors’ use of Cash Collateral or the provision of adequate 

protection to any party. 

24. Limitation on Charging Expenses Against Collateral. Subject to entry of the Final 

Order, except to the extent of the Carve Out, no expenses of administration of the Chapter 11 

Cases or any future proceeding that may result therefrom, including liquidation in bankruptcy or 

other proceedings under the Bankruptcy Code, shall be charged against or recovered from the 

DIP Collateral or the Prepetition Collateral pursuant to section 506(c) of the Bankruptcy Code or 

any similar principle of law, without the prior written consent of the DIP Agent or DIP Lenders 

and the Prepetition Agents, as the case may be with respect to their respective interests, and no 

such consent shall be implied from any other action, inaction or acquiescence by the DIP Agent, 

the DIP Lenders and the Prepetition Secured Parties, respectively.  

25. Adequate Protection. 

(a) The Prepetition ABL Agent and the Prepetition ABL Lenders are hereby 

granted the following protection, pursuant to Sections 361, 363(e), 364(d)(1) and 507 of the 

Bankruptcy Code or otherwise, of their respective interests in Prepetition ABL Liens for the 

diminution in the value of the prepetition security interests of such parties, whether or not such 
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diminution in value results from the sale, lease or use by the Debtors of the collateral securing 

the Prepetition ABL Obligations (including, without limitation, Cash Collateral), the priming of 

the Prepetition ABL Liens with respect to the Prepetiton LC/Term Loan Collateral, the Carve 

Out or the stay of enforcement of any prepetition security interest arising from section 362 of the 

Bankruptcy Code, or otherwise (each, an “ABL Diminution Claim”).  As security for and solely 

to the extent of any ABL Diminution Claim, the Prepetition ABL Agent and the Prepetition ABL 

Lenders are hereby granted the following adequate protection (collectively, the “ABL Adequate 

Protection Obligations”): 

i. ABL Adequate Protection Lien.  The Prepetition ABL Agent, on behalf of itself and 

the Prepetition ABL Lenders, is hereby granted for their benefit, effective and 

perfected as of the date of entry of this Interim Order and without the necessity of the 

execution or filing of mortgages, security agreements, pledge agreements, financing 

statements or other agreements, a security interest and lien on all assets of the Debtors 

(now or hereafter acquired and all proceeds thereof) (together, the “ABL Adequate 

Protection Liens”), subject and subordinate only to (x) the Carve Out, (y) other than 

with respect to the Priority ABL DIP Collateral, the DIP Liens, the LC/Term 

Adequate Protection Liens, and the Prepetition LC/Term Loan Liens and 

(z) “Specified Permitted Liens” (as defined in and to the extent permitted to be senior 

to the Prepetition ABL Liens under the Prepetition ABL Agreement); provided that 

the ABL Adequate Protection Liens shall only encumber the Avoidance Actions upon 

entry of the Final Order; provided, further, that, notwithstanding the reference to 

“Specified Permitted Liens” in this Interim Order, nothing herein shall adversely 

affect the rights of any third party who asserts a lien senior or pari passu to the DIP 
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Agent, the DIP Lenders, the Prepetition ABL Lenders, the Prepetition ABL Agent, 

the Prepetition Term Agent, or the Prepetition Term Lenders. Notwithstanding 

anything to the contrary in this Interim Order, the ABL Adequate Protection Liens on 

the Priority ABL DIP Collateral shall not, without the consent of the Prepetition ABL 

Agent, be made subject to, or pari passu with, any other lien or security interest, and 

the ABL Adequate Protection Liens shall be valid and enforceable against any trustee 

appointed in the Chapter 11 Cases or any Successor Case and/or upon the dismissal of 

any of the Chapter 11 Cases or commencement of a Successor Case. 

ii.  ABL Adequate Protection Superpriority Claims.  The Prepetition ABL Agent and the 

Prepetition ABL Lenders shall be granted, subject to the payment of the Carve Out, 

superpriority administrative expense claims (the “ABL Superpriority Claims”) junior 

only to the DIP Superpriority Claims, and pari passu with the LC Superpriority 

Claims and the Term Superpriority Claims; provided that the ABL Superpriority 

Claims shall only attach to the Avoidance Actions upon the entry of the Final Order; 

provided, further, that, other than with respect to proceeds of Priority ABL DIP 

Collateral, the Prepetition ABL Agent and the Prepetition ABL Lenders shall not 

receive or retain any payments, property or other amounts in respect of the ABL 

Superpriority Claims unless and until the obligations under the DIP Facility have 

indefeasibly been paid in cash in full. 

iii. Priority ABL DIP Collateral Proceeds.  To the extent any proceeds are received from 

the sale or other disposition of the Priority ABL DIP Collateral (whether such sale or 

disposition occurs directly, or indirectly through a sale of equity in, or a merger of, an 

entity that holds such Priority ABL DIP Collateral, with the treatment of proceeds of 
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disposition of DIP Collateral to be determined pursuant to Paragraph 14(d)) to a 

non-Debtor, other than sales or dispositions of inventory and other assets in the 

ordinary course of business, such proceeds shall be delivered to the Prepetition ABL 

Agent within two business days of receipt by the Debtors to be applied by the 

Prepetition ABL Agent in accordance with Section 9.03 of the Prepetition ABL 

Agreement, including, to the extent provided for thereunder, deposited into a Cash 

Collateral Account (as defined in the Prepetition ABL Agreement, which accounts 

shall be deemed an ABL Cash Collateral Account for all purposes hereunder) under 

the exclusive dominion and control of the Prepetition ABL Agent and which funds 

therein may, from time to time, be applied in accordance with the last sentence of 

Paragraph 25(a)(iv). Notwithstanding anything to the contrary in this Interim Order, 

until the Payment in Full of the Prepetition ABL Obligations, any funds on deposit in 

any Cash Collateral Account (as defined in the Prepetition ABL Agreement, which 

accounts shall be deemed an ABL Cash Collateral Account for all purposes 

hereunder) shall not be subject to the Carve Out; provided that, in the event any 

amounts remain on deposit in any ABL Cash Collateral Account after the Payment in 

Full of the Prepetition ABL Obligations, such remaining amounts shall be transferred 

to the Segregated Operating Account for application in accordance with the terms 

hereof.  Until the Payment in Full of the Prepetition ABL Obligations, any Priority 

ABL DIP Collateral or proceeds thereof received by the DIP Agent, the DIP Lenders 

or any other Prepetition Secured Parties shall be segregated and held in trust for the 

benefit of, and forthwith paid over to, the Prepetition ABL Agent for the benefit of 

the Prepetition ABL Lenders, and none of the DIP Agent, the DIP Lenders or any 
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other Prepetition Secured Parties shall be permitted to sweep or foreclose on or 

exercise any other remedies with respect to the ABL Cash Collateral. 

iv. Borrowing Base.  Any and all reserves that may be implemented by the Prepetition 

ABL Agent against (including reserves contemplated in the calculation of) the 

Borrowing Base (as defined in the Prepetition ABL Agreement) in the discretion of 

the Prepetition ABL Agent during the Chapter 11 Cases shall be consistent with 

(x) terms of the Prepetition ABL Agreement as in effect on the Petition Date and 

(y) prior practices of Prepetition ABL Agent with respect to the Debtors and the 

Borrowing Base (as defined in the Prepetition ABL Agreement) (provided, however, 

that the foregoing shall be without prejudice to the Prepetition ABL Agent’s right to 

oppose a Final Order that does not permit the Prepetition ABL Agent, as part of the 

ABL Adequate Protection Obligations, to impose other reserves against the 

Borrowing Base that are consistent with  the report from the Prepetition ABL Agent’s 

consultant of the Borrowing Base delivered to the Debtors on the Petition Date) and, 

other than as contemplated therein or in this Interim Order, no new reserves shall be 

implemented by the Prepetition ABL Agent against the Borrowing Base (without 

limiting the Prepetition ABL Agent’s right to apply the eligibility criteria in 

accordance with the Prepetition ABL Agreement as in effect on the Petition Date); 

provided that, on and after the Petition Date, the Borrowing Base shall be reduced by 

an amount equal to $10,000,000, which reduction shall be reflected in each 

Borrowing Base Certificate delivered pursuant to Paragraph 25(a)(v).  In the event 

that the Total Outstandings (as defined in the Prepetition ABL Agreement) (net of 

ABL Cash Collateral (as defined below) then held in the ABL Cash Collateral 
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Account) exceeds the Borrowing Base reflected in a Borrowing Base Certificate 

delivered pursuant to Paragraph 25(a)(v) (such excess, the “Excess Outstandings”), 

the Debtors shall within two business days after delivery of such Borrowing Base 

Certificate deliver to the Prepetition ABL Agent cash in an amount equal to the 

Excess Outstandings, which the Prepetition ABL Agent shall apply in accordance 

with Section 9.03 of the Prepetition ABL Agreement including (x) depositing  cash 

(such cash deposited, “ABL Cash Collateral”) into a segregated account under the 

exclusive control and dominion of the Prepetition ABL Agent (and, notwithstanding 

anything to the contrary in this Interim Order (including Paragraph 25(a)(i)), any 

funds so deposited shall not be subject to the Carve Out or any other liens of the DIP 

Agent, DIP Lenders or any other Prepetition Secured Parties other than the 

Prepetition ABL Agent and the Prepetition ABL Lenders) (an “ABL Cash Collateral 

Account”) and/or (y) irrevocably repaying funded Prepetition ABL Obligations, in 

either case in an amount equal to Excess Outstandings.  A failure of the Debtors to 

deliver to the Prepetition ABL Agent the cash when and in such amounts required in 

accordance with the immediately preceding sentence shall constitute an Adequate 

Protection Default hereunder, and the Prepetition ABL Agent and the Prepetition 

ABL Lenders shall be permitted to exercise all rights and remedies available pursuant 

to the Prepetition ABL Financing Documents and this Interim Order subject to the 

terms of Paragraphs 23(b), 31 and 33.  The Prepetition ABL Agent shall not be 

required to reimburse, or release any cash collateral to, the Debtors as a result of any 

increase in the Borrowing Base (whether as a result of any reduction to reserves or 

otherwise).  Upon any drawing under any outstanding Letter of Credit (as defined in 
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the Prepetition ABL Agreement), the Prepetition ABL Agent shall be permitted to 

immediately apply any ABL Cash Collateral in an ABL Cash Collateral Account to 

reimburse the amount of such drawings, together with any other amounts then due 

and owing under the Prepetition ABL Agreement, without the need for consent from 

the Court, the Debtors, any other Prepetition Secured Parties, the DIP Lenders or the 

DIP Agent.  

v. Financial Reporting.  The Debtors shall provide the Prepetition ABL Agent with 

(i) the monthly Borrowing Base Certificate as of the last day of each month and the 

supporting information required to be delivered under the Prepetition ABL 

Agreement; (ii) as soon as reasonably practicable after the 15th day of each month, 

beginning with the first full calendar month following the Petition Date (but in no 

event later than the seventh business day following the 15th day of each month), a 

Borrowing Base Certificate calculated as of the close of business on such 15th day, 

setting forth the Debtors’ good faith estimate of the Borrowing Base as of such date 

based on information reasonably available to the Debtors at that time; (iii) no later 

than one business day prior to the consummation of a sale or other disposition 

(whether of (or including) Priority ABL DIP Collateral or otherwise) with an 

aggregate value in excess of $5,000,000 (whether such sale or disposition occurs 

directly, or indirectly through a sale of equity in, or a merger of, an entity that holds 

such Priority ABL DIP Collateral), a revised Borrowing Base Certificate 

demonstrating the pro forma effect  of such sale or disposition on the Borrowing 

Base; (iv) all notices, financial statements, certificates and information as and when 

required by the Prepetition ABL Financing Documents (subject to the modified 
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Borrowing Base Certificate delivery requirements set forth above); and (v) the 

financial information, the Budget, weekly budget variance reports and other reporting 

or notices that are provided to, or required to be provided to, the DIP Agent or the 

DIP Lenders under this Interim Order or the DIP Loan Agreement (including any 

information provided or required to be provided pursuant to Section 6.01, 6.02 or 

6.03 of the DIP Loan Agreement), in each case at such times as required to be 

delivered to the DIP Agent or DIP Lenders.  Any notices delivered by the DIP Agent 

or the DIP Lenders to any of the Debtors shall be delivered concurrently to the 

Prepetition ABL Agent. 

vi. Access. The Prepetition ABL Agent and its counsel, consultants, advisors and other 

representatives shall be given reasonable access to the Debtors’ properties and 

records at any time in the Prepetition ABL Agent’s reasonable discretion for purposes 

of monitoring the business and assets of the Debtors and the value of the Priority 

ABL DIP Collateral including the right to conduct field examinations, ongoing 

maintenance and monitoring in connection with the computation of the Borrowing 

Base and assets included in the Borrowing Base  and (ii) the Debtors shall permit the 

Prepetition ABL Agent and its counsel, consultants, advisors and other 

representatives, upon prior notice, to have reasonable access to the Debtors’ 

personnel and provide to such persons all such nonprivileged information as they may 

reasonably request from time to time, in each case, for both clauses (i) and (ii) at the 

Debtors’ expense; provided that the Prepetition ABL Agent shall only be allowed to 

conduct one appraisal of the Debtors’ inventory, which appraisal shall be in 

accordance with Section 6.10 of the Prepetition ABL Agreement and at the Debtors’ 
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expense, and, if no Adequate Protection Default has occurred and is continuing, the 

Prepetition ABL Agent shall only be able to conduct one field examination without 

the Debtors’ consent (which shall be at the Debtors’ expense) and shall coordinate all 

diligence and/or other requests directly though the Debtors’ proposed restructuring 

advisor, Alvarez & Marsal North America. 

vii. Interest.  Upon entry of this Interim Order and the initial funding of the DIP Facility, 

the Debtors shall pay in cash all accrued and unpaid interest on the Loans (as defined 

in the Prepetition ABL Agreement) and all accrued and unpaid Letter of Credit Fees 

(as defined in the Prepetition ABL Agreement) and other fees and disbursements 

owing to the Prepetition ABL Agent, the Prepetition ABL Lenders or the Prepetition 

ABL Facility Issuers.  After entry of this Interim Order, the Debtors shall pay in cash 

in arrears on the last business day of each month all postpetition interest on the Loans 

(as defined in the Prepetition ABL Agreement) and all Letter of Credit Fees (as 

defined in the Prepetition ABL Agreement) and other fees and disbursements owing 

to the Prepetition ABL Agent, the Prepetition ABL Lenders or the Prepetition ABL 

Facility Issuers accruing after the Petition Date, all at the non-Default Rate (as 

defined in the Prepetition ABL Agreement). 

viii. Professional Fees. Upon entry of this Interim Order and the initial funding of the DIP 

Facility, the Debtors shall pay in cash all accrued and unpaid reasonable and 

documented prepetition fees and expenses of the Prepetition ABL Agent when due 

and owing under the Prepetition ABL Agreement, including the fees and expenses of 

counsel, financial advisors, field examiners and other consultants for the Prepetition 

ABL Agent, and, to the extent such fees and expenses are payable pursuant to the 
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Prepetition ABL Agreement, all accrued and unpaid prepetition reasonable and 

documented fees and expenses of the Prepetition ABL Facility Issuers.  After entry of 

this Interim Order, the Debtors shall pay such reasonable and documented 

postpetition fees and expenses (but only fees and expenses (i) of one lead counsel to 

the Prepetition ABL Agent, (ii) of one local counsel in Virginia and each other 

relevant jurisdiction reasonably requested by either the Prepetition ABL Agent, the 

Prepetition LC Agent, or the Prepetition LC/Term Collateral Agent to be shared by 

the Prepetition ABL Agent, the Prepetition LC Agent, and the Prepetition LC/Term 

Collateral Agent (provided that in the case of a conflict of interest, one additional 

local counsel in each relevant jurisdiction shall be permitted), (iii) of one financial 

advisor shared by the Prepetition ABL Agent and the Prepetition LC Agent, and 

(iv) associated with one field exam during the Chapter 11 Cases) to the extent such 

fees and expenses are reasonable and documented and would have been payable 

pursuant to the Prepetition ABL Agreement, in cash on a monthly basis subject to the 

receipt of invoices (redacted for privilege).  The Debtors shall pay such invoice 

within ten business days (if no written objection is received with such ten business 

days’ period) after such professional has delivered such invoice to the Debtors, the 

Committee, the DIP Agent, and the U.S. Trustee. Parties in interest may deliver 

written objections to payment of such fees and expenses within ten business days 

following receipt of such invoice for such fees and expenses.  If an objection to a 

professional’s invoice is timely received, the Debtors shall only be required to pay the 

undisputed amount of the invoice and this Court shall have jurisdiction to determine 
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the disputed portion of such invoice if the parties are unable to resolve the dispute 

consensually.   

(b) The Prepetition LC Secured Parties are hereby granted the following 

protection, pursuant to Sections 361, 363(e), 364(d)(1) and 507 of the Bankruptcy Code or 

otherwise, of their respective interests in Prepetition LC/Term Loan Liens for the diminution in 

the value of the prepetition security interests of such parties, whether or not such diminution in 

value results from the sale, lease or use by the Debtors of the collateral securing the Prepetition 

LC Obligations (including, without limitation, Cash Collateral), the priming of the Prepetition 

LC/Term Loan Liens, the Carve Out, or the stay of enforcement of any prepetition security 

interest arising from section 362 of the Bankruptcy Code, or otherwise (each, a “LC Diminution 

Claim”).  As security for and solely to the extent of any LC Diminution Claim, the Prepetition 

LC Secured Parties are hereby granted the following adequate protection (collectively, the “LC 

Adequate Protection Obligations”):  

i. LC/Term Adequate Protection Lien.  The Prepetition LC/Term Collateral Agent, on 

behalf of itself and the Prepetition LC/Term Secured Parties, is hereby granted for 

their benefit, effective and perfected as of the date of entry of this Interim Order and 

without the necessity of the execution or filing of mortgages, security agreements, 

pledge agreements, financing statements or other agreements, a security interest in 

and lien on all assets of the Debtors (now or hereafter acquired and all proceeds 

thereof) (together, the “LC/Term Adequate Protection Liens”), subject and 

subordinate only to (w) the Carve Out, (x) the DIP Liens, (y) with respect to the 

Priority ABL DIP Collateral, the ABL Adequate Protection Liens and the Prepetition 

ABL Liens and (z) liens to the extent expressly permitted to be senior to the 
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Prepetition LC Liens in accordance with the terms of the Prepetition LC/Term Loan 

Agreement); provided that the LC/Term Adequate Protection Liens shall only 

encumber the Avoidance Actions upon entry of the Final Order; provided, further, 

that, notwithstanding the reference to liens permitted  in accordance with the terms of 

the Prepetition LC/Term Loan Agreement in this Interim Order, nothing herein shall 

adversely affect the rights of any third party who asserts a lien senior or pari passu to 

the DIP Agent, the DIP Lenders, the Prepetition ABL Lenders, the Prepetition ABL 

Agent or the Prepetition LC/Term Secured Parties.  The LC Adequate Protection 

Obligations are subject to the LC/Term Loan Agent Expenses Priority.  

Notwithstanding anything to the contrary in this Interim Order, the LC/Term 

Adequate Protection Liens shall not, without the consent of the Prepetition LC Agent, 

be made subject to, or pari passu with, any other lien or security interest, and the 

LC/Term Adequate Protection Liens shall be valid and enforceable against any 

trustee appointed in the Chapter 11 Cases or any Successor Case and/or upon the 

dismissal of any of the Chapter 11 Cases or commencement of a Successor Case. 

ii. LC Adequate Protection Superpriority Claim. The Prepetition LC Secured Parties 

shall be granted, subject to the payment of the Carve Out, superpriority administrative 

expense claims (the “LC Superpriority Claims”) junior only to the DIP Superpriority 

Claims and, solely to the extent provided pursuant to the LC/Term Loan Agent 

Expenses Priority, the Term Superpriority Claims, and pari passu with the ABL 

Superpriority Claims; provided that the LC Superpriority Claims shall only attach to 

the Avoidance Actions upon the entry of the Final Order; provided, further, that the 

Prepetition LC Secured Parties shall not receive or retain any payments, property or 
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other amounts in respect of such LC Superpriority Claims unless and until the 

obligations under the DIP Facility have indefeasibly been paid in cash in full.  LC 

Superpriority Claims and Term Superpriority Claims that are first out pursuant to the 

LC/Term Loan Agent Expenses Priority shall be paid in full prior to the payment of 

any other LC Superpriority Claims. 

iii. Priority LC/Term DIP Collateral Proceeds. After the payment in full of the DIP 

Obligations, the proceeds received from any sale or other disposition of any Priority 

LC/Term DIP Collateral shall be applied as set forth in a further order of the Court. 

iv. Interest.  All postpetition interest on the L/C Borrowings (as defined in the LC/Term 

Credit Agreement) and all Letter of Credit Fees (as defined in the LC/Term Credit 

Agreement) and other fees and disbursements owing to the LC/Term Secured Parties 

or the L/C Issuers (as defined in the LC/Term Credit Agreement) shall continue to 

accrue after the Petition Date, all at the Default Rate (as defined in the LC/Term 

Credit Agreement).  

v. Financial Reporting.  The Debtors shall deliver to the Prepetition LC Agent (i) all 

notices, financial statements, certificates and information as and when required by the 

Prepetition LC/Term Loan Financing Documents (including information required 

pursuant to Section 6.02(m) of the Prepetition LC/Term Loan Agreement), (ii) the 

financial information, the Budget, weekly budget variance reports and other reporting 

or notices that are provided to, or required to be provided to, the DIP Agent or the 

DIP Lenders under this Interim Order or the DIP Loan Agreement (including any 

information provided or required to be provided pursuant to Section 6.01, 6.02 or 

6.03 of the DIP Loan Agreement), in each case at such times as required to be 
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delivered to the DIP Agent or DIP Lenders, and (iii) no later than one business day 

prior to the consummation of a sale or other disposition of (or including) Priority 

LC/Term DIP Collateral with an aggregate value in excess of $5,000,000 (whether 

such sale or disposition occurs directly, or indirectly through a sale of equity in, or a 

merger of, an entity that holds such Priority LC/Term DIP Collateral), prompt notice 

thereof shall be delivered by Debtors to the LC Agent.  Any notices delivered by the 

DIP Agent or the DIP Lenders to any of the Debtors shall be delivered concurrently 

to the Prepetition Agents. 

vi. Access. The Prepetition LC Agent, the Prepetition LC/Term Collateral Agent, and 

their respective counsel, consultants, advisors and other representatives shall be given 

reasonable access to the Debtors’ properties and records upon the Debtors’ prior 

reasonable consent for purposes of monitoring the business and assets of the Debtors 

and the value of the DIP Collateral, but shall coordinate all diligence and/or other 

requests directly though the Debtors’ proposed restructuring advisor, Alvarez & 

Marsal North America.  

vii. Professional Fees. Upon entry of this Interim Order and the initial funding of the DIP 

Facility, the Debtors shall pay in cash all accrued and unpaid reasonable and 

documented prepetition fees and expenses of the Prepetition LC Agent when due and 

owing under the Prepetition LC/Term Loan Agreement, including the fees and 

expenses of counsel, financial advisors, field examiners and other consultants for the 

Prepetition LC Agent, and, to the extent such fees and expenses are payable pursuant 

to any of the Prepetition LC/Term Loan Financing Documents, all accrued and 

unpaid reasonable and documented prepetition fees and expenses of the Prepetition 
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LC/Term Collateral Agent and the Prepetition LC Facility Issuers.  After entry of this 

Interim Order, the Debtors shall pay such reasonable and documented postpetition 

fees and expenses (but only fees and expenses (i) of one separate lead counsel to each 

of the Prepetition LC Agent and the Prepetition LC/Term Collateral Agent, (ii) of one 

local counsel in Virginia and each other relevant jurisdiction reasonably requested by 

either the Prepetition ABL Agent, the Prepetition LC Agent, or the Prepetition 

LC/Term Collateral Agent to be shared by the Prepetition ABL Agent, the Prepetition 

LC Agent, and the Prepetition LC/Term Collateral Agent (provided that in the case of 

a conflict of interest, one additional local counsel in each relevant jurisdiction shall be 

permitted), (iii) one financial advisor shared by the Prepetition LC Agent and the 

Prepetition ABL Agent, and (iv) associated with one field exam during the Chapter 

11 Cases) to the extent such fees and expenses are reasonable and documented and 

would have been payable pursuant to the Prepetition LC/Term Loan Agreement, in 

cash on a monthly basis subject to the receipt of invoices (redacted for privilege).  

The Debtors shall pay such invoice within ten business days (if no written objection is 

received with such ten business days’ period) after such professional has delivered 

such invoice to the Debtors, the Committee, the DIP Agent, and the U.S. Trustee.  

Parties in interest may deliver written objections to payment of such fees and 

expenses within ten business days following receipt of such invoice for such fees and 

expenses.  If an objection to a professional’s invoice is timely received, the Debtors 

shall only be required to pay the undisputed amount of the invoice and this Court 

shall have jurisdiction to determine the disputed portion of such invoice if the parties 

are unable to resolve the dispute consensually. 
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(c) The Prepetition Term Secured Parties are hereby granted the following 

protection, pursuant to Sections 361, 363(e), 364(d)(1) and 507 of the Bankruptcy Code or 

otherwise, of their respective interests in Prepetition LC/Term Loan Liens for the diminution in 

the value of the prepetition security interests of such parties, whether or not such diminution in 

value results from the sale, lease or use by the Debtors of the collateral securing the Prepetition 

Term Loan Obligations (including, without limitation, Cash Collateral), the priming of the 

Prepetition LC/Term Loan Liens, the Carve Out, or the stay of enforcement of any prepetition 

security interest arising from section 362 of the Bankruptcy Code, or otherwise (each, a “Term 

Diminution Claim”); provided, that notwithstanding anything in this Interim Order to the 

contrary, nothing shall affect the rights of any of the Prepetition Term Loan Lenders to instruct 

or direct the Prepetition Term Agent in accordance with the terms of the Prepetition LC/Term 

Loan Financing Documents.  As security for and solely to the extent of any Term Diminution 

Claim, the Prepetition Term Secured Parties are hereby granted the following adequate 

protection (collectively, the “Term Adequate Protection Obligations” and together with the LC 

Adequate Protection Obligations, the “LC/Term Adequate Protection Obligations”):   

i. LC/Term Adequate Protection Lien.  The LC/Term Adequate Protection Liens and 

the other adequate protection set forth in Paragraph 25(b)(i) shall also constitute Term 

Adequate Protection Obligations.  Such Term Adequate Protection Obligations are, 

among other things, subject to the Term Loan Subordination Agreement.  

Notwithstanding anything to the contrary in this Interim Order, the LC/Term 

Adequate Protection Liens shall not, without the consent of the Prepetition Term 

Agent, be made subject to, or pari passu with, any other lien or security interest, and 

the LC/Term Adequate Protection Liens shall be valid and enforceable against any 
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trustee appointed in the Chapter 11 Cases or any Successor Case and/or upon the 

dismissal of any of the Chapter 11 Cases or commencement of a Successor Case. 

ii. Term Adequate Protection Superpriority Claim. The Prepetition Term Secured Parties 

shall be granted, subject to the payment of the Carve Out, superpriority administrative 

expense claims (the “Term Superpriority Claims”) (x) junior only to the DIP 

Superpriority Claims and, except to the extent otherwise provided pursuant to the 

LC/Term Loan Agent Expenses Priority, the LC Superpriority Claims, and (y) pari 

passu with the ABL Superpriority Claims; provided that the Term Superpriority 

Claims shall only attach to the Avoidance Actions upon the entry of the Final Order; 

provided, further, that the Prepetition Term Secured Parties shall not receive or retain 

any payments, property or other amounts in respect of such Term Superpriority 

Claims unless and until the obligations under the DIP Facility have indefeasibly been 

paid in cash in full and, extent to the extent otherwise provided pursuant to the 

LC/Term Loan Agent Expenses Priority, the Prepetition LC Obligations have been 

Paid in Full.   

iii. Priority LC/Term DIP Collateral Proceeds. After the payment in full of the DIP 

Obligations, the proceeds received from any sale or other disposition of any Priority 

LC/Term DIP Collateral shall be applied as set forth in a further order of the Court. 

iv. Interest.  All postpetition interest on the Term Loans (as defined in the LC/Term 

Credit Agreement) and other fees and disbursements owing to the LC/Term Secured 

Parties shall continue to accrue after the Petition Date, all at the Default Rate (as 

defined in the LC/Term Credit Agreement). 
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v. Financial Reporting.  The Debtors shall deliver to the Prepetition Term Agent (i) all 

notices, financial statements, certificates and information as and when required by the 

Prepetition LC/Term Loan Financing Documents (including information required 

pursuant to Section 6.02(m) of the Prepetition LC/Term Loan Agreement), (ii) the 

financial information, the Budget, weekly budget variance reports and other reporting 

or notices that are provided to, or required to be provided to, the DIP Agent or the 

DIP Lenders under this Interim Order or the DIP Loan Agreement (including any 

information provided or required to be provided pursuant to Section 6.01, 6.02 or 

6.03 of the DIP Loan Agreement), in each case at such times as required to be 

delivered to the DIP Agent or DIP Lenders, and (iii) no later than one business day 

prior to the consummation of a sale or other disposition of (or including) Priority 

LC/Term DIP Collateral with an aggregate value in excess of $5,000,000 (whether 

such sale or disposition occurs directly, or indirectly through a sale of equity in, or a 

merger of, an entity that holds such Priority LC/Term DIP Collateral), prompt notice 

thereof shall be delivered by Debtors to the Prepetition Term Agent.  Any notices 

delivered by the DIP Agent or the DIP Lenders to any of the Debtors shall be 

delivered concurrently to the Prepetition Agents. 

vi. Access.  The Prepetition Term Agent and its respective counsel, consultants, advisors 

and other representatives shall be given reasonable access to the Debtors’ properties 

and records upon the Debtors’ prior reasonable consent for purposes of monitoring 

the business and assets of the Debtors and the value of the DIP Collateral, but shall 

coordinate all diligence and/or other requests directly though the Debtors’ proposed 

restructuring advisor, Alvarez & Marsal North America. 
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vii. Professional Fees. Upon entry of this Interim Order and the initial funding of the DIP 

Facility, the Debtors shall pay in cash all accrued and unpaid reasonable and 

documented prepetition fees and expenses of the Prepetition Term Agent when due 

and owing under the Prepetition LC/Term Loan Agreement, including the fees and 

expenses of counsel, financial advisors, field examiners and other consultants for the 

Prepetition Term Agent.  After entry of this Interim Order, the Debtors shall pay such 

reasonable and documented postpetition fees and expenses (but only fees and 

expenses (i) of one separate lead counsel to the Prepetition Term Agent, (ii) of one 

local counsel in Virginia and each other relevant jurisdiction reasonably requested by 

the Prepetition Term Agent (provided that in the case of a conflict of interest, one 

additional local counsel in each relevant jurisdiction shall be permitted), (iii) one 

financial advisor whose fees and expenses shall be subject to a budget agreed-to 

between the Debtors and the Prepetition Term Agent, to the extent such fees and 

expenses are reasonable and documented and would have been payable pursuant to 

the Prepetition LC/Term Financing Documents, in cash on a monthly basis subject to 

the receipt of invoices (redacted for privilege).  The Debtors shall pay such invoice 

within ten business days (if no written objection is received with such ten business 

days’ period) after such professional has delivered such invoice to the Debtors, the 

DIP Agent, the Committee, and the U.S. Trustee.  Parties in interest may deliver 

written objections to payment of such fees and expenses within ten business days 

following receipt of such invoice for such fees and expenses.  If an objection to a 

professional’s invoice is timely received, the Debtors shall only be required to pay the 

undisputed amount of the invoice and this Court shall have jurisdiction to determine 
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the disputed portion of such invoice if the parties are unable to resolve the dispute 

consensually. 

(d) The Prepetition Notes Trustee for the benefit of itself and the Prepetition 

Noteholders (collectively, the “Note Adequate Protection Parties”), are hereby granted the 

following protection, pursuant to Sections 361, 507, 363(e) and 364(d)(1) of the Bankruptcy 

Code or otherwise, of its Prepetition Notes Liens for the consent of the Prepetition Notes Trustee 

and the Prepetition Noteholders to the priming effectuated by the DIP Facility, consent to the use 

of its collateral (including Cash Collateral), consent to the transaction contemplated by the DIP 

Facility, and for the diminution in the value of the prepetition security interests of such party, 

whether or not such diminution in value results from the sale, lease or use by the Debtors of the 

collateral securing the Prepetition Notes Obligations (including, without limitation, Cash 

Collateral), the priming of the Prepetition Notes Liens or the stay of enforcement of any 

prepetition security interest arising from section 362 of the Bankruptcy Code, or otherwise (each, 

a “Note Diminution Claim”).  As security for and solely to the extent of any Note Diminution 

Claim, the Note Adequate Protection Parties are granted the following adequate protection 

(collectively, the “Note Adequate Protection Obligations” and together with the ABL Adequate 

Protection Obligations and the LC/Term Adequate Protection Obligations, the “Adequate 

Protection Obligations”):  

i. Note Adequate Protection Lien.  The Prepetition Notes Trustee, on behalf of itself 

and the Prepetition Noteholders shall be granted for their benefit, effective and 

perfected as of the date of entry of this Interim Order and without the necessity of 

the execution or filing of mortgages, security agreements, pledge agreements, 

financing statements or other agreements, a security interest in and lien on all 
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assets of the Debtors (together, the “Note Adequate Protection Liens”; together 

with the ABL Adequate Protection Liens and the LC/Term Adequate Protection 

Liens, the “Adequate Protection Liens”), subject and subordinate only to (w) the 

Carve Out, (x) the DIP Liens securing the DIP Facility, (y) the Prepetition ABL 

Liens, the Prepetition LC Liens and the Prepetition Term Loan Liens, and (z) the 

ABL Adequate Protection Liens, the LC/Term Adequate Protection Liens and 

liens permitted in accordance with the terms of the Prepetition LC/Term Loan 

Agreement; provided that the Note Adequate Protection Liens shall only 

encumber the Avoidance Actions upon entry of the Final Order; provided, further, 

that, notwithstanding the reference to liens permitted in accordance with the terms 

of the Prepetition LC/Term Loan Agreement in this Interim Order, nothing herein 

shall adversely affect the rights of any third party who asserts a lien senior or pari 

passu to the DIP Agent, the DIP Lenders, Prepetition ABL Agent, the Prepetition 

ABL Lenders, the Prepetition LC Agent, the Prepetition LC Lenders, the 

Prepetition Term Agent, the Prepetition Term Lenders, the Prepetition Notes 

Trustee or the Prepetition Noteholders. 

ii. Note Adequate Protection Superpriority Claim.  The Prepetition Notes Trustee and 

the Prepetition Noteholders shall be granted, subject to the payment of the Carve 

Out, superpriority administrative expense claims (the “Notes Superpriority 

Claims” and together with the DIP Superpriority Claims, the ABL Superpriority 

Claims, the LC Superpriority Claims and the Term Superpriority Claims, the 

“Superpriority Claims”) junior only to the DIP Superpriority Claims, the ABL 

Superpriority Claims, the LC Superpriority Claims and the Term Superpriority 
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Claims; provided that the Notes Superpriority Claims shall only attach to the 

Avoidance Actions upon the entry of the Final Order; provided, further, that the 

Prepetition Notes Trustee and the Prepetition Noteholders shall not receive or 

retain any payments, property or other amounts in respect of such Notes 

Superpriority Claims unless and until (x) the obligations under the DIP Facility 

have indefeasibly been paid in cash in full, (y) the Prepetition ABL Obligations, 

the Prepetition Term Loan Obligations, and the Prepetition LC Obligations have 

been Paid in Full. 

iii. Financial Reporting. The Debtors shall provide the Prepetition Notes Trustee with the 

information required to be delivered by any of the Debtors to the Prepetition LC 

Agent pursuant to Paragraph 25(b)(iv).  Any notices delivered by the DIP Agent 

or the DIP Lenders to any of the Debtors shall be delivered concurrently to the 

Prepetition Notes Trustee. 

(e) Amendments, Etc.  No amendment, modification, termination or waiver of 

any provision of Paragraph 25(a), 25(b), or 25(c) or consent to any departure by any of the 

Debtors from such provisions, shall be effective without the prior written consent of the 

Prepetition ABL Agent, the Prepetition LC Agent, or the Prepetition Term Agent, as applicable, 

in their sole discretion. The rights of the Prepetition Secured Parties set forth in this Paragraph 25 

are incremental and not in lieu of any right to seek to terminate the use of Cash Collateral or to 

seek new, additional or different adequate protection. 

26. Investigation Budget.  The Debtors shall not assert or prosecute, and no portion of 

the DIP Facility, the DIP Collateral (including the Prepetition Collateral and the Cash 

Collateral), or the Carve Out, and no disbursements set forth in the Budget, shall be used for the 
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payment of professional fees, disbursements, costs or expenses incurred by any party in interest 

in connection with (a) asserting or prosecuting any claims or causes of action arising under or 

related to the DIP Loan Documents, the Prepetition LC/Term Loan Financing Documents, the 

Prepetition ABL Financing Documents or the Prepetition Notes Documents, or the liens or 

security interests securing the obligations under any of the foregoing or to pursue a Challenge (as 

defined in Paragraph 36 of this Interim Order) against the Prepetition Term Lenders, the 

Prepetition Term Agent, the Prepetition ABL Lenders, the Prepetition ABL Agent, the 

Prepetition LC Lenders, the Prepetition LC Agent, the Prepetition LC/Term Collateral Agent, the 

Prepetition Notes Trustee and/or the Prepetition Noteholders, or (b) asserting any Challenge or 

raising any defenses to the Prepetition Obligations, the DIP Obligations, or the Prepetition Liens; 

provided, however, that not more than $250,000 in the aggregate of proceeds of any Cash 

Collateral or any proceeds of the DIP Facility or the DIP Collateral may be used to pay any 

allowed fees of the Committee or professionals retained by the Committee and incurred in 

connection with investigating the matters covered by the stipulations contained in recital 

Paragraphs E and F of this Interim Order (the “Investigation Budget”).  

27. Consensual Plan Treatment in Respect of the DIP Agent and DIP Lenders.  To the 

extent any obligations under the DIP Facility remain outstanding on the date of confirmation of 

any Plan for one or more of the Debtors under chapter 11 of the Bankruptcy Code, such 

obligations shall be repaid in cash or such other treatment as agreed-to by the Required DIP 

Lenders, and, with respect to obligations owing to the DIP Agent, shall be repaid in cash.  

28. Binding Nature of Order.  The provisions of this Interim Order shall be binding 

upon the Debtors and their respective successors and assigns (including, without limitation, any 
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trustee or other fiduciary hereafter elected or appointed for or on behalf of any Debtor’s estate or 

with respect to its property). 

29. Survival of Order.  Solely with respect to the DIP Agent, the DIP Lenders and the 

Adequate Protection Parties, the provisions of this Interim Order and any actions taken pursuant 

thereto (a) shall survive the entry of any order:  (i) confirming any plan of reorganization in any 

of the Chapter 11 Cases; (ii) converting any of the Chapter 11 Cases to a case under Chapter 7 of 

the Bankruptcy Code; or (iii) dismissing any of the Chapter 11 Cases; and (b) shall continue in 

full force and effect notwithstanding the entry of any such order, and the claims, liens, and 

security interests granted pursuant to this Interim Order shall maintain their priority as provided 

by this Interim Order until (x) all of the DIP Obligations are indefeasibly paid in full and 

discharged in accordance with the DIP Loan Documents and (y) the obligations of the Adequate 

Protection Parties are paid in full.  The DIP Obligations shall not be discharged by the entry of 

any order confirming any plan of reorganization in any of the Chapter 11 Cases that does not 

provide for payment in full of the DIP Obligations or such other treatment of the DIP Obligations 

as may be agreed to by the DIP Agent as directed by the Required DIP Lenders pursuant to 

Paragraph 27.  

30. Protection under Section 364(e) of the Bankruptcy Code.  If any or all of the 

provisions of this Interim Order are hereafter reversed, modified, vacated or stayed, such 

reversal, modification, vacation or stay shall not affect (i) the validity of any DIP Obligations or 

Adequate Protection Obligations owing to the DIP Agent, the DIP Lenders, or the Adequate 

Protection Parties, as applicable, incurred prior to the actual receipt by such entities of written 

notice of the effective date of such reversal, modification, vacation or stay, or (ii) the validity or 

enforceability of any claim, lien, security interest or priority authorized or created hereby or 
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pursuant to the DIP Loan Documents with respect to any DIP Obligations or Adequate 

Protection Obligations owing to the DIP Agent, the DIP Lenders or the Adequate Protection 

Parties, as applicable.  Notwithstanding any such reversal, modification, vacation or stay, any use 

of Cash Collateral or the incurrence of DIP Obligations or Adequate Protection Obligations 

owing to the Adequate Protection Parties by the Debtors prior to the actual receipt by the 

Adequate Protection Parties of written notice of the effective date of such reversal, modification, 

vacation or stay, shall be governed in all respects by the provisions of this Interim Order, and the 

Adequate Protection Parties shall be entitled to all of the rights, remedies, protections and 

benefits granted under section 364(e) of the Bankruptcy Code, this Interim Order and the other 

DIP Loan Documents with respect to all uses of Cash Collateral and the incurrence of DIP 

Obligations and Adequate Protection Obligations owing to the Adequate Protection Parties. 

31. Termination of DIP Facility and Use of Cash Collateral.  Unless otherwise agreed 

to by the DIP Agent or the Required DIP Lenders in writing in accordance with this Interim 

Order and the DIP Loan Agreement, the Debtors’ right to use the DIP Facility and Cash 

Collateral shall terminate upon the Termination Date as defined in the DIP Loan Agreement.  

Unless otherwise agreed to in writing by the Prepetition ABL Agent in its sole discretion, the 

Debtors’ right to use the Priority ABL DIP Collateral and, after the elapse of seven (7) days, any 

Cash Collateral (unless otherwise agreed to in writing by the Prepetition ABL Agent, the 

Prepetition Term Agent, and the Prepetition LC Agent, in their sole discretion but subject in all 

respects to the Intercreditor Agreement), in each case shall terminate upon the Debtors’ breach 

of, or non-compliance with, any of their obligations in Paragraph 15(c) or 22(c) (as applicable) 

(to the extent such breach or non-compliance results from a failure to obtain any consent or 

approval of the Prepetition ABL Agent, the Prepetition Term Agent, any Prepetition ABL 

Case 15-32450-KLP    Doc 67    Filed 05/13/15    Entered 05/13/15 21:29:08    Desc Main
 Document      Page 90 of 103



 
 

91 

Lender, any Prepetition Term Lender, and/or any Prepetition LC Secured Party) or Paragraph 

25(a), 25(b) or 25(e) (an “Adequate Protection Default”). Furthermore, upon the occurrence and 

continuation of an Adequate Protection Default the Prepetition ABL Agent and Prepetition ABL 

Lenders may exercise the rights and remedies available to them under the Prepetition ABL 

Financing Documents with respect to the Priority ABL DIP Collateral, subject to the terms 

hereof and the Intercreditor Agreements; provided, however, that with respect to any such 

enforcements of remedies, the Prepetition ABL Agent shall provide the Borrower (with a copy to 

counsel for the Committee, the DIP Agent, the DIP Lenders, the U.S. Trustee, the Prepetition 

Term Agent, and the Prepetition LC Agent) with seven (7) days’ prior written notice prior to 

taking the actions contemplated thereby. 

32. Events of Default.  Except as otherwise provided in this Interim Order or to the 

extent the Required DIP Lenders may otherwise agree in writing, any violation of any of the 

terms of this Interim Order or any occurrence of an “Event of Default” under and as defined in 

the DIP Loan Agreement shall constitute an event of default (each, an “Event of Default”).  

Interest, including, where applicable, default interest, shall accrue and be paid as set forth in the 

DIP Loan Agreement. 

33. Remedies.  The automatic stay provisions of section 362 of the Bankruptcy Code 

shall be automatically vacated and modified to the extent necessary to permit (a) the DIP Agent 

or the DIP Lenders, to exercise, following the occurrence and continuance of an Event of Default 

(as defined in the applicable DIP Loan Documents), all rights and remedies provided in this 

Interim Order and the DIP Loan Documents, as applicable, and (b) the Prepetition ABL Agent or 

the Prepetition ABL Lenders, to exercise, following the occurrence and continuation of an 

Adequate Protection Default, all rights and remedies provided in this Interim Order and the 

Case 15-32450-KLP    Doc 67    Filed 05/13/15    Entered 05/13/15 21:29:08    Desc Main
 Document      Page 91 of 103



 
 

92 

Prepetition ABL Financing Documents with respect to the Priority ABL DIP Collateral, subject 

to Paragraph 31 herein.  The Debtors or any party in interest may seek a determination from this 

Court that no Event of Default or Adequate Protection Default, as applicable, has occurred and is 

continuing, and request appropriate relief from this Court. 

34. Limitations on Borrowings.  Except as expressly permitted herein (including in 

connection with any borrowing or deemed borrowing under the Prepetition ABL Facility or 

Prepetition LC Facility as a result of any drawing on or extension of any letter of credit 

thereunder), it shall constitute an Event of Default if any of the Debtors borrows money from any 

person other than the DIP Lenders as contemplated herein to the extent that the repayment of 

such borrowings is to be secured pursuant to section 364(d)(1) of the Bankruptcy Code by a 

security interest, lien or mortgage that is senior to or pari passu with any of the security interests, 

liens or mortgages held by the DIP Agent on its behalf and on behalf of the DIP Lenders, 

including the DIP Liens, unless in connection with such borrowings (a) the DIP Obligations are 

indefeasibly paid in full in cash, in any such case, as a condition to the closing of such 

borrowings. 

35. Modifications of DIP Loan Documents and Budgets.  The Debtors are hereby 

authorized, without further order of this Court, but upon notice to counsel for each of the 

Prepetition Agents, to enter into agreements with the DIP Agent and/or the DIP Lenders 

providing for any consensual non-material modifications to the Budget or the DIP Loan 

Documents, or of any other modifications to the DIP Loan Documents necessary to conform the 

terms of the DIP Loan Documents to this Interim Order; provided, however, that the Debtors 

shall not enter into any material modification or amendment to the Budget or the DIP Loan 

Documents absent further order of this Court and receipt by the Debtors of any requisite consents 
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or approvals of, or notices to, the Prepetition Secured Parties in accordance with this Interim 

Order.  Notwithstanding the foregoing but subject to the last sentence of this Paragraph 35, 

updates and supplements to the Budget required to be delivered by the Debtors under the DIP 

Loan Documents and extensions of the maturity date of the DIP Loan Agreement in accordance 

therewith shall not be considered material amendments or modifications to the Budget or the DIP 

Loan Documents for solely for purposes of this Paragraph 35.  No amendment, update, 

supplement or other modification to the Budget or any DIP Loan Documents (including, without 

limitation, any extension of the maturity date of the DIP Loan Agreement) shall (x) be construed 

as the affirmative consent by a n y  o f  the Prepetition Secured Parties for the use of Cash 

Collateral or the terms of any financing or any lien encumbering the P r e p e t i t i o n  Collateral 

(whether senior or junior) or (y) prejudice, limit or otherwise impair the rights of any Prepetition 

Secured Party (for its benefit or the benefit of the other Prepetition Secured Parties), subject to 

any applicable provisions of the Intercreditor Agreements, to seek new, different or additional 

adequate protection or assert the interests of any Prepetition Secured Party (for its benefit or the 

benefit of the other Prepetition Secured Parties). 

36. Stipulations Regarding Prepetition Obligations and the Prepetition Liens Binding 

on Parties in Interest.  Subject to entry of the Final Order, the stipulations and admissions 

contained in this Interim Order, including, without limitation, in recital Paragraphs E and F of 

this Interim Order, shall be binding on the Debtors’ estates and any successor thereto (including, 

without limitation, any chapter 7 or chapter 11 trustee appointed or elected for any of the 

Debtors) and all parties in interest, including, without limitation, any Committee, but subject in 

all respects to Paragraph 35 hereof, unless (a) any Committee, or another party in interest (other 

than any of the Debtors) with standing and requisite authority, has timely commenced a 
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contested matter or adversary proceeding (a “Challenge”) challenging the amount, validity or 

enforceability of the Prepetition Obligations or the perfection or priority of the Prepetition Liens 

or otherwise asserting any objections, claims or causes of action (including, without limitation, 

any actions for preferences, fraudulent conveyances, or other avoidance power claims) on behalf 

of the Debtors’ estates against the Prepetition Secured Parties relating to the Prepetition 

Obligations or the Prepetition Liens no later than the earlier of (i) thirty (30) days after the 

appointment of a Committee, or (ii) forty-five (45) days after from the Petition Date, and (b) the 

Court enters an order sustaining the Challenge within forty-five (45) days from the date of the 

timely commencement of such Challenge.  If no such Challenge is timely commenced and 

sustained as of such dates then, without further order of the Court, to the extent not theretofore 

indefeasibly repaid, satisfied, or discharged, as applicable, (x) the claims, liens and security 

interests of the Prepetition LC Agent, the other Prepetition LC Secured Parties, the Prepetition 

LC/Term Collateral Agent, the Prepetition Term Agent, the Prepetition Term Lenders, the 

Prepetition Note Agent, the Prepetition Noteholders, the Prepetition ABL Agent and the 

Prepetition ABL Lenders (collectively, the “Prepetition Secured Parties”) shall, without further 

order of the Court, be deemed to be finally allowed for all purposes in the Chapter 11 Cases and 

any subsequent Chapter 7 cases and shall not be subject to challenge or objection by any party in 

interest as to validity, priority, amount or otherwise, and (y) without further order of the Court, 

the Debtors and their estates shall be deemed to have released any and all claims or causes of 

action against the Prepetition Secured Parties with respect to the Prepetition LC/Term Loan 

Financing Documents, the Prepetition ABL Financing Documents, or the Prepetition Notes 

Documents or any related transactions.  Notwithstanding anything to the contrary herein, if no 

Challenge is timely commenced, the stipulations contained in recital Paragraphs E and F of this 
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Interim Order shall be binding on the Debtors’ estates, any Committee and all parties in interest.  

If any such Challenge is timely commenced and/or sustained, the stipulations contained in recital 

Paragraphs E and F shall nonetheless remain binding on the Debtors’ estates, any Committee and 

all parties in interest, except to the extent that such stipulations were expressly challenged in 

such Challenge.  Nothing in this Interim Order vests or confers on any Person (as defined in the 

Bankruptcy Code), including any Committee appointed or formed in the Chapter 11 Cases, 

standing or authority to pursue any cause of action belonging to the Debtors or their estates, 

including, without limitation, any Challenges.   

37. Waiver of Requirement to File Proofs of Claim.   

(a) The DIP Agent and the DIP Lenders shall not be required to file proofs of 

claim in the Chapter 11 Cases or any Successor Case in order to maintain their respective claims 

for payment of the DIP Obligations under the applicable DIP Loan Documents.  The statements 

of claim in respect of the DIP Obligations set forth in this Interim Order, together with the 

evidence accompanying the Motion and presented at the Interim Hearing are deemed sufficient 

to and do constitute proofs of claim in respect of such obligations and such secured status.  

(b) The Prepetition Secured Parties shall not be required to file proofs of 

claim in the Chapter 11 Cases or any Successor Case in order to maintain their respective claims 

for payment of the Prepetition Obligations under the applicable Prepetition Financing 

Documents or for payment and performance of the Adequate Protection Obligations.  The 

statements of claim in respect of the Prepetition Obligations and the Adequate Protection 

Obligations set forth in this Interim Order, together with the evidence accompanying the Motion 

and presented at the Interim Hearing are deemed sufficient to and do constitute proofs of claim in 

respect of such obligations and such secured status. 
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38. Final Hearing.  The Final Hearing is scheduled for June 3, 2015, at 

1:00 p.m. (prevailing Eastern Time) before this Court.  Any objections by creditors or other 

parties in interest to any provisions of this Interim Order shall be deemed waived unless timely 

filed and served in accordance with this Paragraph 38.  The Debtors shall promptly serve notice 

of entry of this Interim Order and the Final Hearing on the appropriate parties in interest in 

accordance with the Bankruptcy Rules and the Local Rules.  Without limiting the foregoing, the 

Debtors shall promptly serve a notice of entry of this Interim Order and the Final Hearing, 

together with a copy of this Interim Order, by first class mail, postage prepaid, facsimile, 

electronic mail or overnight mail upon the Notice Parties.  The notice of the entry of this Interim 

Order and the Final Hearing shall state that objections to the entry of a Final Order shall be filed 

with the United States Bankruptcy Court for the Eastern District of Virginia by no later than 

4:00 p.m. (prevailing Eastern Time) on May 29, 2015. 

39. DIP Agent, Prepetition Agent Authorization.  For the avoidance of doubt and 

notwithstanding any provision of the Prepetition Financing Documents or the DIP Loan 

Documents, each of the DIP Agent, the Prepetition ABL Agent, the Prepetition LC Agent, the 

Prepetition LC/Term Collateral Agent, the Prepetition Term Agent and the Prepetition Notes 

Trustee is hereby authorized to make any and all account transfers requested by the Debtors in 

accordance with the Budget and this Interim Order, and is further authorized to take any other 

action reasonably necessary to implement the terms of this Interim Order. 

40. Rights Preserved.  Notwithstanding anything herein to the contrary, the entry of 

this Interim Order is without prejudice to, and does not constitute a waiver of, expressly or 

implicitly (a) the DIP Agent’s, the DIP Lenders’ and any of the Prepetition Secured Parties’ right 

to seek any other or supplemental relief in respect of the Debtors, including the right to seek 
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new, different or additional adequate protection, as applicable, subject to the terms of the 

Intercreditor Agreements, or the Debtors' rights to oppose such relief, or (b) any of the rights of 

the Debtors, the DIP Agent, the DIP Lenders, or the Prepetition Secured Parties under the 

Bankruptcy Code or applicable nonbankruptcy law (including, and subject to the terms of, the 

Intercreditor Agreements).  Nothing contained in this Interim Order shall be deemed a finding by 

the Court or an acknowledgement by any of the Prepetition Secured Parties that the adequate 

protection granted in this Interim Order does in fact adequately protect the relevant Prepetition 

Secured Parties against any diminution in value of the Prepetition Collateral. 

41. Reservation of Rights.  Notwithstanding anything else to the contrary in this 

Interim Order, the Final Order, or any DIP Loan Documents, the Debtors do not waive the right 

to seek Court approval of a confirmation of a plan of reorganization or liquidation that (a) treats 

the claims, obligations, or collateral of any of the Prepetition Secured Parties, including without 

limitation the Prepetition ABL Lenders, Prepetition LC Lenders, Prepetition Term Lenders, or 

Prepetition Noteholders in accordance with section 1129(b) of the Bankruptcy Code, or 

(b) provides for the distributions on account of any class of such claims of a value less than the 

allowed amount of such claims upon obtaining the affirmative vote of such class. 

42. Priority of Terms.  To the extent of any conflict between or among the Motion, 

the DIP Loan Documents, the Intercreditor Agreements and this Interim Order, the terms and 

provisions of this Interim Order shall govern. 

43. Entry of Interim Order; Effect.  This Interim Order shall take effect and be fully 

enforceable nunc pro tunc to the Petition Date immediately upon entry hereof, notwithstanding 

the possible application of Fed. R. Bankr. P. 6004(h), 7062, 9014, or otherwise, and the Clerk of 
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this Court is hereby directed to enter this Interim Order on this Court’s docket in the Chapter 11 

Cases.  

44. Limitation of Liability.  Subject to the entry of the Final Order, in determining to 

make any DIP Extensions of Credit, permitting the use of Cash Collateral, or in exercising any 

rights or remedies as and when permitted pursuant to this Interim Order (or any Final Order), the 

DIP Loan Documents, the Prepetition LC/Term Loan Financing Documents, the Prepetition 

Notes Documents or the Prepetition ABL Financing Documents, as applicable, none of the DIP 

Agent, the DIP Lenders or the Prepetition Secured Parties, or any successor of any of the 

foregoing or any predecessors of the Prepetition Agents, shall be deemed to be in control of the 

operations of the Debtors or any affiliate (as defined in section 101(2) of the Bankruptcy Code) 

of the Debtors, or to be acting as a “responsible person” or “owner or operator” with respect to 

the operation or management of the Debtors or any affiliate of the Debtors (as such terms, or any 

similar terms, are used in the United States Comprehensive Environmental Response, 

Compensation and Liability Act, 29 U.S.C. §§ 9601 et seq., as amended, or any similar federal or 

state statute).  Furthermore, nothing in this Interim Order, the DIP Loan Documents, the 

Prepetition LC/Term Loan Financing Documents, the Prepetition Notes Documents or the 

Prepetition ABL Financing Documents shall in any way be construed or interpreted to impose or 

allow the imposition upon the DIP Agent, the DIP Lenders or the Prepetition Secured Parties, or 

any successor of any of the foregoing or any predecessors of the Prepetition Agents, of any 

liability for any claims arising from the prepetition or postpetition activities of the Debtors or any 

affiliate of the Debtors. 

49. Exculpation. Nothing in this Interim Order, the DIP Loan Documents, the 

Prepetition Financing Documents or any other documents related to the transactions 
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contemplated hereby shall in any way be construed or interpreted to impose or allow the 

imposition upon the DIP Agent, any DIP Lender, any Prepetition Agent (or any predecessor 

thereof) or any other Prepetition Secured Party any liability for any claims arising from the 

prepetition or postpetition activities of the Debtors in the operation of their businesses, or in 

connection with their restructuring efforts.  In addition, (a) the DIP Agent, the DIP Lenders, the 

Prepetition Agents (and any predecessor thereof) and the other Prepetition Secured Parties shall 

not, in any way or manner, be liable or responsible for (i) the safekeeping of DIP Collateral, (ii) 

any loss or damage thereto occurring or arising in any manner or fashion from any cause, (iii) 

any diminution in the value thereof, or (iv) any act or default of any carrier, servicer, bailee, 

custodian, forwarding agency, or other person, and (b) all risk of loss, damage, or destruction of 

the DIP Collateral shall be borne by the Debtors. 

50. Credit Bidding.  Subject to and effective upon entry of the Final Order, and 

subject to the terms of the Intercreditor Agreements and in accordance with their respective 

rights under their respective Prepetition Facilities, the Prepetition Secured Parties or their 

representatives on their behalf shall have the unqualified right to credit bid up to the full amount 

of their respective Prepetition Obligations in any sale of the DIP Collateral (or any part thereof), 

without the need for further Court order authorizing the same, and whether such sale is 

effectuated through section 363 or 1129 of the Bankruptcy Code, by a chapter 7 trustee under 

section 725 of the Bankruptcy Code, or otherwise.  Subject to and effective upon entry of the 

Final Order, the DIP Agent and DIP Lenders shall be permitted to credit bid forgiveness of some 

or all of the outstanding DIP Obligations as consideration in any sale of Collateral (or any part 

thereof), without the need for further Court order authorizing the same, and whether that sale is 

effectuated through section 363 or 1129 of the Bankruptcy Code, by a chapter 7 trustee under 
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section 725 of the Bankruptcy Code, or otherwise; provided, that to the extent the Borrower is 

entitled to retain all or a portion of the total consideration paid in respect of such sale of 

Collateral in accordance with the DIP Loan Agreement, the applicable portion of the 

consideration to be retained by Borrower shall be paid in cash (provided that such proceeds shall 

continue to be DIP Collateral and Cash Collateral subject to Paragraph 10 and any other 

applicable provisions hereof). Notwithstanding anything to the contrary set forth in this 

Paragraph 50, the DIP Agent and the DIP Lenders may not credit bid in the sale of any Priority 

ABL DIP Collateral until the Payment in Full of the Prepetition ABL Obligations.  

51. No Third Party Rights.  Except as explicitly provided for herein, this Interim 

Order does not create any rights for the benefit of any party, creditor, equity holder or other 

entity other than the DIP Agent, the DIP Lenders, the Prepetition Secured Parties, and the 

Debtors, and their respective successors and assigns. 

52. Intercreditor Issues.  Except as expressly set forth in this Interim Order, nothing in 

this Interim Order shall be construed to convey on any individual DIP Lender or Prepetition 

Secured Party any consent, voting or other rights beyond those (if any) set forth in the DIP Loan 

Documents, the Prepetition LC/Term Loan Financing Documents, the Prepetition ABL 

Financing Documents, the Prepetition Notes Documents and the Intercreditor Agreements, as 

applicable. 

53. DIP Fees and Expenses.  The Debtors are authorized and directed to pay all fees 

and expenses of the DIP Agent and the DIP Lenders in connection with the DIP Facility, as 

applicable, as provided in the applicable DIP Loan Documents, whether or not the transactions 

contemplated hereby are consummated, whether or not incurred prepetition or postpetition, 

including, without limitation, agency fees, the professional fees and expenses of Kramer Levin 
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Naftalis & Frankel LLP, McGuireWoods LLP, and Shipman & Goodwin LLP (counsel to the 

DIP Lenders and DIP Agent), in each case promptly upon receipt of summary form invoices 

which may be redacted for privileged information. The Debtors shall pay such invoice within ten 

business days (if no written objection is received with such ten business days’ period) after such 

professional has delivered such invoice to the Debtors, the Committee, the Prepetition Secured 

Parties, and the U.S. Trustee.  Parties in interest may deliver written objections to payment of 

such fees and expenses within ten business days following receipt of such invoice for such fees 

and expenses.  If an objection to a professional’s invoice is timely received, the Debtors shall 

only be required to pay the undisputed amount of the invoice and this Court shall have 

jurisdiction to determine the disputed portion of such invoice if the parties are unable to resolve 

the dispute consensually.  Subject to entry of the Final Order and approval by the Court of the 

application for retention by Debtors of Centerview Partners LLC, the Debtors are authorized and 

directed to pay Centerview Partners fees and expenses earned in connection with the DIP 

Facility, as set forth in its retention agreement.  

54. Enforceability.  This Interim Order shall constitute findings of fact and 

conclusions of law pursuant to Bankruptcy Rule 7052 and shall take effect and be fully 

enforceable nunc pro tunc to the Petition Date immediately upon execution hereof.  Any findings 

of fact shall constitute a finding of fact even if it is stated as a conclusion of law, and any 

conclusion of law shall constitute a conclusion of law even if it is stated as a finding of fact. 

55. Retention of Jurisdiction.  Notwithstanding any provision in the DIP Loan 

Documents, the Prepetition LC/Term Loan Financing Documents, the Prepetition Notes 

Documents or the Prepetition ABL Financing Documents, this Court shall retain jurisdiction 

Case 15-32450-KLP    Doc 67    Filed 05/13/15    Entered 05/13/15 21:29:08    Desc Main
 Document      Page 101 of 103



 
 

102 

over all matters pertaining to the implementation, interpretation and enforcement of this Interim 

Order, the DIP Facility or the DIP Loan Documents. 

 

Dated:  May 13, 2015  
Richmond, Virginia /s/ Keith L. Phillips  
  
 UNITED STATES BANKRUPTCY JUDGE 

 Entered on docket May 13, 2015 
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WE ASK FOR THIS: 
 
 /s/ Michael A. Condyles         
Michael A. Condyles (VA 27807) 
Peter J. Barrett (VA 46179) 
Jeremy S. Williams (VA 77469) 
KUTAK ROCK LLP 
Bank of America Center 
1111 East Main Street, Suite 800 
Richmond, Virginia 23219-3500 
Telephone: (804) 644-1700 
Facsimile: (804) 783-6192 
 
- and - 
 
Stephen E. Hessler (pro hac vice pending) 
Patrick Evans (pro hac vice pending) 
KIRKLAND & ELLIS LLP 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
 
- and - 
 
James H.M. Sprayregen, P.C. 
Ross M. Kwasteniet (pro hac vice pending) 
KIRKLAND & ELLIS LLP 
300 North LaSalle 
Chicago, Illinois 60654 
Telephone: (312) 862-2000 
Facsimile: (312) 862-2200 
 
Proposed Counsel for the Debtors and  
Debtors in Possession 
 

CERTIFICATION OF ENDORSEMENT  
UNDER LOCAL BANKRUPTCY RULE 9022-1(C) 

Pursuant to Local Bankruptcy Rule 9022-1(C), I hereby certify that the foregoing 
proposed order has been endorsed by or served upon all necessary parties. 

 
     /s/ Michael A. Condyles    
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