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JOINT PLAN OF LIQUIDATION PROPOSED BY DEBTORS AND COMMITTEE FOR 

PALM HARBOR HOMES, INC. AND ITS RELATED DEBTORS UNDER CHAPTER 11 

OF THE BANKRUPTCY CODE  

 

 

Palm Harbor Homes, Inc. and its related debtors, as debtors and debtors in possession in 
the above-captioned cases, together with the Official Committee of Unsecured Creditors 
appointed in the Debtors’ Chapter 11 Cases hereby respectfully propose the following joint plan 
of liquidation under chapter 11 of the Bankruptcy Code: 

ARTICLE I. 

 

RULES OF INTERPRETATION, COMPUTATION OF TIME, 

GOVERNING LAW AND DEFINED TERMS 

A. Rules of Interpretation, Computation of Time and Governing Law 

1. For purposes herein: (a) in the appropriate context, each term, whether stated in 
the singular or the plural, shall include both the singular and the plural, and pronouns stated in 
the masculine, feminine or neuter gender shall include the masculine, feminine and the neuter 
gender; (b) any reference herein to a contract, lease, instrument, release, indenture or other 
agreement or document being in a particular form or on particular terms and conditions means 
that the referenced document shall be substantially in that form or substantially on those terms 
and conditions; (c) any reference herein to an existing document or exhibit having been Filed or 
to be Filed shall mean that document or exhibit, as it may thereafter be amended, modified or 
supplemented; (d) unless otherwise specified, all references herein to “Articles” are references to 
Articles hereof or hereto; (e) unless otherwise stated, the words “herein,” “hereof” and “hereto” 
refer to the Plan in its entirety rather than to a particular portion of the Plan; (f) captions and 
headings to Articles are inserted for convenience of reference only and are not intended to be a 
part of or to affect the interpretation hereof; (g) the rules of construction set forth in section 102 
of the Bankruptcy Code shall apply; and (h) any term used in capitalized form herein that is not 
otherwise defined but that is used in the Bankruptcy Code or the Bankruptcy Rules shall have the 
meaning assigned to that term in the Bankruptcy Code or the Bankruptcy Rules, as the case may 
be. 

2. The provisions of Bankruptcy Rule 9006(a) shall apply in computing any period 
of time prescribed or allowed herein. 

3. Except to the extent that the Bankruptcy Code or Bankruptcy Rules apply, and 
subject to the provisions of any contract, lease, instrument, release, indenture or other agreement 
or document entered into in connection herewith, the rights and obligations arising hereunder 
shall be governed by, and construed and enforced in accordance with, the laws of the state of 
Delaware, without giving effect to the principles of conflict of laws thereof. 
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B. Defined Terms 

Unless the context otherwise requires, the following terms shall have the following 
meanings when used in capitalized form herein: 

1. “3.25% Convertible Senior Notes” means the 3.25% Convertible Senior Notes 
due 2024, issued by Palm Harbor Homes, Inc. pursuant to the 3.25% Convertible Senior Notes 
Indenture. 

2. “3.25% Convertible Senior Notes Claim” means the Claim filed by the 3.25% 
Convertible Senior Notes Indenture Trustee regarding Claims arising under the 3.25% 
Convertible Senior Notes Indenture, which has been designated as Claim Number 1151 on the 
Claims Register. 

3. “3.25% Convertible Senior Notes Indenture” means that certain indenture, dated 
as of May 11, 2004, among Palm Harbor Homes, Inc., as issuer, and American Stock Transfer & 
Trust Company, as trustee, as the same may have been amended from time to time. 

4. “3.25% Convertible Senior Notes Indenture Trustee” means American Stock 
Transfer & Trust Company. 

5. “Administrative Claim” means any Claim for costs and expenses of 
administration of the Estates under sections 503(b), 507(b) or 1114(e)(2) of the Bankruptcy 
Code, including: (a) the actual and necessary costs and expenses incurred after the Petition Date 
of preserving the respective Estates and operating the businesses of the Debtors; (b) Fee Claims; 
(c) all fees and charges assessed against the Estates under chapter 123 of Title 28 of the United 
States Code, 28 U.S.C. §§ 1911-30; and (d) Claims arising under section 503(b)(9) of the 
Bankruptcy Code. 

6. “Administrative Claims Bar Date” means, except as otherwise provided herein, 
(a) July 18, 2011 for those Entities required to File an Administrative Claim pursuant to the 
Initial Administrative Claims Bar Date Order, and (b) the first Business Day that is 45 days 
following the Effective Date for all Entities that were not required to File an Administrative 
Claim pursuant to the Initial Administrative Claims Bar Date Order. 

7. “Affiliate” has the meaning set forth at section 101(2) of the Bankruptcy Code. 

8. “Allowed” means with respect to Claims: (a) any Claim proof of which is timely 
Filed by the applicable Claims Bar Date (or for which Claim under the Bankruptcy Code or Final 
Order of the Bankruptcy Court a Proof of Claim is or shall not be required to be Filed); (b) any 
Claim that is listed in the Schedules as not contingent, not unliquidated and not disputed, and for 
which no Proof of Claim has been timely Filed; or (c) any Claim Allowed pursuant to the Plan; 
provided, however, that with respect to any Claim described in clauses (a) and (b) above, such 
Claim shall be considered Allowed only if and to the extent that with respect to any Claim, no 
objection to the allowance thereof has been interposed within the applicable period of time fixed 
by the Plan, the Bankruptcy Code, the Bankruptcy Rules, or the Bankruptcy Court, provided 
further, however, that a Claim may be deemed Allowed at any time in the sole discretion of the 
Post Consummation Trust Administrator without regard to the passage of the applicable Claims 



 

 3 
CHI1 1771246v.7 

Bar Date.  Any Claim that has been or is hereafter listed in the Schedules as contingent, 
unliquidated or disputed, and for which no Proof of Claim is or has been timely Filed, is not 
considered Allowed and shall be expunged without further action by the Post-Consummation 
Trust and without further notice to or action, approval or order of the Bankruptcy Court.  An 
“Allowed” Claim will not include interest on such Claim from and after the Petition Date, other 
than as permitted under the Bankruptcy Code, for purposes of computing distributions under the 
Plan. 

9. “Assets” means all tangible and intangible asset of every kind and nature of the 
Debtors and their Estates, and all proceeds thereof, existing as of the Effective Date.  

10. “Assigned Contracts” means those Executory Contracts and Unexpired Leases 
assumed by the Debtors and assigned to the Purchaser pursuant to the Purchase Agreement. 

11. “Assumed Liabilities” has the meaning set forth in the Purchase Agreement. 

12. “Bankruptcy Code” means Title 11 of the United States Code, 11 U.S.C. §§ 101-
1532. 

13. “Bankruptcy Court” means the United States Bankruptcy Court for the District of 
Delaware, having jurisdiction over the Chapter 11 Cases and, to the extent of the withdrawal of 
any reference under 28 U.S.C. § 157 and/or the order of the United States District Court for the 
District of Delaware, the United States District Court for the District of Delaware. 

14. “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure 
promulgated under 28 U.S.C. § 2075 and the general, local and chambers rules of the 
Bankruptcy Court. 

15. “Beneficiaries” means the Holders of Claims that are to be satisfied through post-
Effective Date distributions from the Post-Consummation Trust as provided herein. 

16. “Business Day” means any day, other than a Saturday, Sunday or “legal holiday” 
(as defined by Bankruptcy Rule 9006(a)). 

17. “Cash” means the legal tender of the United States of America or the equivalent 
thereof, including bank deposits, checks and Cash Equivalents. 

18. “Cash Equivalents” means equivalents of Cash in the form of readily marketable 
securities or instruments issued by an Entity, including readily marketable direct obligations of, 
or obligations guaranteed by, the United States of America, commercial paper of domestic 
corporations carrying a Moody’s rating of “P2” or better, or equivalent rating of any other 
nationally recognized rating service, or interest bearing certificates of deposit or other similar 
obligations of domestic banks or other financial institutions having a shareholders’ equity or 
capital of not less than one hundred million dollars ($100,000,000) having maturities of not more 
than one year, at the then generally prevailing rates of interest for like amounts and like periods. 

19. “Causes of Action” means all actions, causes of action, Claims, liabilities, 
obligations, rights, suits, debts, damages, judgments, remedies, demands, setoffs, defenses, 
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recoupments, crossclaims, counterclaims, third-party claims, indemnity claims, contribution 
claims or any other claims, whether disputed or undisputed, suspected or unsuspected, foreseen 
or unforeseen, direct or indirect, choate or inchoate, existing or hereafter arising, in law, equity 
or otherwise, based in whole or in part upon any act or omission or other event occurring prior to 
the Petition Date or during the course of the Chapter 11 Cases, through and including the 
Effective Date, including Chapter 5 Claims. 

20. “Chapter 5 Claims” means any and all avoidance, recovery, subordination or 
other actions or remedies that may be brought on behalf of the Debtors or their Estates under the 
Bankruptcy Code or applicable non-bankruptcy law, including, but not limited to, actions or 
remedies under sections 510, 542, 543, 544, 545, 547, 548, 549, 550, 551, 552, and 553(b) of the 
Bankruptcy Code. 

21. “Chapter 11 Cases” means (a) when used with reference to a particular Debtor, 
the chapter 11 case pending for that Debtor under chapter 11 of the Bankruptcy Code in the 
Bankruptcy Court, and (b) when used with reference to all Debtors, the procedurally 
consolidated chapter 11 cases pending for the Debtors in the Bankruptcy Court. 

22. “Claim” means any claim against a Debtor as defined in section 101(5) of the 
Bankruptcy Code. 

23. “Claims Bar Date” means, as applicable, (a) the General Bar Date, (b) the 
Government Claims Bar Date, (c) the Administrative Claims Bar Date, or (d) such other period 
of limitation as may be specifically fixed by an order of the Bankruptcy Court for filing such 
Claims. 

24. “Claims Objection Bar Date” means, as applicable: (a) 180 days after the 
Effective Date; or (b) such other period of limitation as may be specifically fixed by an order of 
the Bankruptcy Court or the relevant parties for objecting to such Claims or as extended by 
appropriate further order of the Bankruptcy Court. 

25. “Claims Register” means the official register of Claims maintained by the Voting 
and Claims Agent. 

26. “Class” means a category of Holders of Claims or Equity Interests as set forth in 
Article III hereof pursuant to section 1122(a) of the Bankruptcy Code. 

27. “Collateral” means any property or interest in property of the estate of any 
Debtors subject to a Lien, charge, or other encumbrance to secure the payment or performance of 
a Claim, which Lien, charge, or other encumbrance is not subject to avoidance under the 
Bankruptcy Code or applicable law. 

28. “Committee” means the official committee of unsecured creditors appointed by 
the United States Trustee in the Chapter 11 Cases on December 14, 2010, pursuant to section 
1102 of the Bankruptcy Code, comprising the Committee Members, and as the same may have 
been reconstituted from time to time. 
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29. “Committee Members” means the current members of the Committee, namely: 
(a) American Stock Transfer & Trust Company LLC as 3.25% Convertible Senior Notes 
Indenture Trustee; (b) AQR Absolute Return Master Account, LP c/o CNH Partners; (c) 
Greenwood Capital, LP; and (d) Atlantic Service & Supply LLC. 

30. “Confirmation” means the entry of the Confirmation Order on the docket of the 
Chapter 11 Cases, subject to all conditions specified in Article X hereof having been (a) satisfied 
or (b) waived pursuant to Article X.C hereof. 

31. “Confirmation Date” means the date upon which the Bankruptcy Court enters the 
Confirmation Order on the docket of the Chapter 11 Cases within the meaning of Bankruptcy 
Rules 5003 and 9021. 

32. “Confirmation Hearing” means the hearing held by the Bankruptcy Court on 
Confirmation of the Plan pursuant to section 1129 of the Bankruptcy Code, as such hearing may 
be continued from time to time. 

33. “Confirmation Order” means the order of the Bankruptcy Court confirming the 
Plan pursuant to section 1129 of the Bankruptcy Code. 

34. “Consummation” means the occurrence of the Effective Date. 

35. “Cure Claim” means a Claim based upon a default by one or more of the Debtors 
on an Executory Contract or Unexpired Lease at the time such contract or lease is assumed by 
the Debtors under sections 365 or 1123 of the Bankruptcy Code. 

36. “D&O Liability Insurance Policies” means, collectively, all insurance policies 
for directors’ and officers’ liability maintained by the Debtors as of the Petition Date, including 
but not limited to the Directors & Officers and Corporate Liability Insurance Policy between 
Allied World National Assurance Company and the Debtors (Policy No. 0305-4457), the Excess 
Insurance Policy between Continental Casualty Company and the Debtors (Policy No. 
287313860), as the same may have been extended from time to time. 

37. “Debtor” means one of the Debtors in its individual capacity as a debtor and as a 
debtor in possession in these Chapter 11 Cases. 

38. “Debtor Release” means the release given by the Debtors to the Debtor Releasees 
as set forth in Article XI.B hereof. 

39. “Debtor Releasees” means (i) the directors and officers of the Debtors as of the 
Petition Date and through and including the Effective Date, but only in their capacity as directors 
and officers of the Debtors; (iii) any member of the Committee as of the Petition Date in their 
capacity as a member of the Committee; and (iii) any of the representatives, agents, officers, 
directors, employees, advisors, attorneys or other Professionals of the foregoing or of the 
Debtors, but only in their representative capacity on behalf of the Debtors. 
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40. “Debtors” means, collectively, Palm Harbor Homes, Inc., Palm Harbor 
Albemarle, LLC, Nationwide Homes, Inc., Palm Harbor Real Estate, LLC, Palm Harbor GenPar, 
LLC, and Palm Harbor Manufacturing, LP. 

41. “Debtors in Possession” means, collectively, the Debtors, as debtors in 
possession in these Chapter 11 Cases. 

42. “Disclosure Statement” means the Disclosure Statement for the Joint Plan of 
Liquidation Proposed by Debtors and Committee for Palm Harbor Homes, Inc. and its Related 
Debtors Under Chapter 11 of the Bankruptcy Code, as amended, supplemented or modified from 
time to time, including all exhibits and schedules thereto and references therein that relate to the 
Plan, that is prepared and distributed in accordance with the Bankruptcy Code, Bankruptcy Rules 
and any other applicable law. 

43. “Disputed Claim” means, with respect to any Claim, any Claim that is not yet 
Allowed, not set forth on the Debtors’ Schedules, or is the subject of an objection by the 
applicable Claims Objection Deadline. 

44. “Disputed Claims Reserve” means a reserve for any distributions set aside by the 
Post-Consummation Trust Administrator subject to approval of the Post-Consummation Trust 
Oversight Committee on account of contingent or Disputed Claims. 

45. “Distribution Agent” means any Entity or Entities chosen by the Post-
Consummation Trust Administrator subject to the terms of the Post-Consummation Trust 
Agreement to make or facilitate distributions provided by the Plan.  With respect to distributions 
made on account of 3.25% Convertible Senior Notes Claims, the Disbursing Agent shall be the 
3.25% Convertible Senior Notes Claims Indenture Trustee or agent or designee thereof. 

46. “DTC” means the Depository Trust Company. 

47. “Effective Date” means the day that is the first Business Day after the 
Confirmation Date on which: (a) no stay of the Confirmation Order is in effect; and (b) all 
conditions specified in Article X.B hereof have been (i) satisfied, or (ii) waived pursuant to 
Article X.C hereof. 

48. “Entity” means an entity as defined in section 101(15) of the Bankruptcy Code. 

49. “Equity Interest” means any share of common stock, preferred stock or other 
instrument evidencing an ownership interest in any of the Debtors, whether or not transferable, 
and any option, warrant or right, contractual or otherwise, to acquire any such interest in a 
Debtor that existed immediately prior to the Effective Date, including any Claim subject to 
subordination pursuant to section 510(b) of the Bankruptcy Code arising therefrom; provided, 
however, that Equity Interest does not include any Intercompany Interest. 

50. “Estate” means, as to each Debtor, the estate created for the Debtor in its Chapter 
11 Case pursuant to section 541 of the Bankruptcy Code. 

51. “Excluded Assets” has the meaning set forth in the Purchase Agreement. 
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52. “Exculpation” means the exculpation provision set forth in Article XI.D hereof. 

53. “Executory Contract” means a contract to which one or more of the Debtors is a 
party that is subject to assumption or rejection under sections 365 or 1123 of the Bankruptcy 
Code that has not previously been rejected by the Debtors in these Chapter 11 Cases. 

54. “Fee Claim” means a Claim under sections 328, 330(a), 331, 363 or 503 of the 
Bankruptcy Code for legal, financial, advisory, accounting and other services and reimbursement 
of expenses rendered prior to the Effective Date by any Retained Professionals in the Chapter 11 
Cases that the Bankruptcy Court has not denied by a Final Order.   

55. “File” or “Filed” means file, filed or filing with the Bankruptcy Court or its 
authorized designee in these Chapter 11 Cases. 

56. “Final Order” means an order or judgment of the Bankruptcy Court, or other 
court of competent jurisdiction with respect to the subject matter, as entered on the docket in any 
Chapter 11 Case or the docket of any court of competent jurisdiction, that has not been reversed, 
stayed, modified or amended, and as to which the time to appeal, or seek certiorari or move for a 
new trial, reargument or rehearing has expired and no appeal or petition for certiorari or other 
proceedings for a new trial, reargument or rehearing has been timely taken, or as to which any 
appeal that has been taken or any petition for certiorari that has been timely Filed has been 
withdrawn or resolved by the highest court to which the order or judgment was appealed or from 
which certiorari was sought or the new trial, reargument or rehearing shall have been denied, 
resulted in no modification of such order or has otherwise been dismissed with prejudice. 

57. “General Bar Date” means April 18, 2011. 

58. “General Unsecured Claim” means any unsecured Claim against any Debtor that 
is not an Administrative Claim, Fee Claim, Priority Tax Claim, Other Priority Claim, 3.25% 
Convertible Senior Notes Claim, Section 510(b) Claim, or Intercompany Claim. 

59. “Government Claims Bar Date” means May 28, 2011. 

60. “Holder” means an Entity holding a Claim or an Equity Interest. 

61. “Impaired” means any Claim in an Impaired Class. 

62. “Impaired Class” means an impaired Class within the meaning of section 1124 of 
the Bankruptcy Code. 

63. “Indemnification” means the indemnification provision set forth in Article XI.E 
hereof 

64. “Indemnified Parties” means, collectively, the Debtors and each of their 
respective current and former officers, directors and employees, each in their respective 
capacities as such. 
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65. “Initial Administrative Claims Bar Date Order” means the Order Establishing an 
Administrative Claim Bar Date for Filing Proofs of Administrative Claim and Approving Form, 
Manner and Sufficiency of Notice Thereof entered by the Court on June 3, 2011 [Docket No. 
668]. 

66. “Intercompany Claim” means any Claim of a Debtor against another Debtor. 

67. “Intercompany Interest” means an equity interest in a Debtor held by another 
Debtor or an equity interest in a Debtor held by an Affiliate of a Debtor. 

68. “Lien” has the meaning set forth in section 101(37) of the Bankruptcy Code. 

69. “Other Priority Claim” means any Claim accorded priority in right of payment 
under section 507(a) of the Bankruptcy Code, other than a Priority Tax Claim or an 
Administrative Claim. 

70. “Other Secured Claim” means any Claim that is secured by a Lien on Collateral 
to the extent of the value of the Holder of the Claim’s interest in such Collateral. 

71. “Palm Harbor Homes, Inc.” means Debtor Palm Harbor Homes, Inc., a Florida 
corporation. 

72. “Person” means a person as defined in section 101(41) of the Bankruptcy Code. 

73. “Petition Date” means November 29, 2010, which is the date that the Debtors 
commenced the Chapter 11 Cases. 

74. “Plan” means this Joint Plan of Liquidation Proposed by Debtors and Committee 
For Palm Harbor Homes, Inc. and Its Affiliated Debtors Under Chapter 11 of the Bankruptcy 
Code dated as of the date hereof, as amended, supplemented or modified from time to time, and 
including the Plan Supplement, which is incorporated herein by reference. 

75. “Plan Supplement” means the compilation of documents and forms of 
documents, schedules and exhibits to be Filed prior to the Confirmation Hearing, as amended, 
supplemented or modified from time to time in accordance with the terms hereof and the 
Bankruptcy Code and the Bankruptcy Rules including the Post-Consummation Trust Agreement. 

76. “Post-Consummation Trust” means that certain trust to be created on the 
Effective Date in accordance with the provisions of Article VIII hereof and the Post-
Consummation Trust Agreement. 

77. “Post-Consummation Trust Administrator” means Brian Cejka of Alvarez & 
Marsal North America, LLC, to be retained as of the Effective Date, as the fiduciary responsible 
for implementing the applicable provisions of the Plan and administering the Post-
Consummation Trust in accordance with the Plan and the Post-Consummation Trust Agreement, 
and any successor appointed in accordance with the Post-Consummation Trust Agreement, 
subject to the oversight and direction of the Post-Consummation Trust Oversight Committee.  As 
appropriate, references to the Post-Consummation Trust Administrator shall include any 
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Distribution Agent appointed pursuant to the terms of this Plan or the Post-Consummation Trust 
Agreement. 

78. “Post-Consummation Trust Agreement” means that certain trust agreement in 
form and substance attached hereto as Exhibit A that, among other things, (a) establishes and 
governs the Post-Consummation Trust, (b) sets forth the powers, duties and responsibilities of 
the Post-Consummation Trust Administrator and the Post-Consummation Trust Oversight 
Committee, and (c) provides for the liquidation and distribution of proceeds of the Post-
Consummation Trust Assets. 

79. “Post-Consummation Trust Assets” means all Assets of the Debtors as of the 
Effective Date, including but not limited to, the Causes of Action, any Excluded Assets that have 
not been divested or abandoned by the Debtors as of the Effective Date, and all other property of 
the Debtors and their Estates, and each of them, which shall be transferred by the Debtors to the 
Post-Consummation Trust on the Effective Date.  

80. “Post-Consummation Trust Oversight Committee” means the committee 
comprised of each of the Committee Members with the supervisory powers set forth in this Plan 
and the Post-Consummation Trust Agreement over the Post-Consummation Trust.   

81. “Priority Tax Claim” means any Claim of a governmental unit of the kind 
specified in section 507(a)(8) of the Bankruptcy Code. 

82. “Proof of Claim” means a proof of Claim Filed against any of the Debtors in the 
Chapter 11 Cases. 

83. “Pro Rata” means the proportion that an Allowed Claim in a particular Class 
bears to the aggregate amount of all Allowed Claims in that Class, provided, however that with 
respect to Holders of Allowed 3.25% Convertible Senior Notes Claims in Class 3 and Holders of 
Allowed General Unsecured Claims in Class 4, the term Pro Rata means the proportion that an 
Allowed Claim in each such Class bears to the aggregate amount of all Allowed Claims in Class 
3 and Class 4. 

84. “Proponents” mean the Debtors and the Committee.  

85. “Purchase Agreement” means that certain Amended and Restated Asset Purchase 
Agreement by and among the Debtors and the Purchaser, dated as of March 1, 2011, as approved 
by the Sale Order. 

86. “Purchaser” means Palm Harbor Homes, Inc., a Delaware corporation. 

87. “Record Date” means the close of business on [______], 2011. 

88. “Retained Contracts” means those Executory Contracts and Unexpired Leases to 
be assumed by the Debtors, which Retained Contracts shall be set forth in the Plan Supplement. 

89. “Retained Professional” means any Entity either (a) employed in these Chapter 
11 Cases pursuant to a Final Order in accordance with section 327 of the Bankruptcy Code and 
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to be compensated for services rendered prior to the Effective Date, pursuant to sections 327, 
328, 329, 330, 331 or 363 of the Bankruptcy Code; or (b) for which compensation and 
reimbursement has been allowed by the Bankruptcy Court pursuant to section 503(b)(4) of the 
Bankruptcy Code. 

90. “Sale Order” means that certain Order Pursuant to 11 U.S.C. §§ 363 and 365 (A) 
Authorizing and Approving Asset Purchase Agreement By and Among the Debtors, as Sellers, 
and Palm Harbor Homes, Inc., a Delaware Corporation, as Purchaser, Free and Clear of All 
Liens, Claims, Encumbrances and Interests; (B) Authorizing and Approving the Assumption and 
Assignment of Certain Executory Contracts and Unexpired Leases in Connection Therewith; and 
(C) Granting Related Relief [Docket No. 354] entered by the Bankruptcy Court on March 4, 
2011 that, among other things, approved the Sale Transaction with the Purchaser. 

91. “Sale Transaction” means that transaction between the Debtors and the Purchaser 
as set forth in the Purchase Agreement. 

92. “Schedules” mean, collectively, the schedules of assets and liabilities, schedules 
of Executory Contracts and Unexpired Leases and statements of financial affairs Filed by the 
Debtors pursuant to section 521 of the Bankruptcy Code and in substantial accordance with the 
Official Bankruptcy Forms as the same may have been amended, modified or supplemented from 
time to time. 

93. “Securities Act” means the Securities Act of 1933, 15 U.S.C. §§ 77a-77aa, as 
amended, or any similar federal, state or local law. 

94. “Securities Exchange Act” means the Securities Exchange Act of 1934, 15 U.S.C. 
§§ 78a-78nn, as amended. 

95. “Senior Claims” means and includes any (a) Administrative Claims, (b) Fee 
Claims, (c) Priority Tax Claims, (d) Other Priority Claims, and (e) Other Secured Claims. 

96. “Transferred Assets” shall have the meaning set forth in the Purchase Agreement. 

97. “Unexpired Lease” means a lease to which one or more of the Debtors is a party 
that is subject to assumption or rejection under sections 365 or 1123 of the Bankruptcy Code. 

98. “Unimpaired” means, with respect to a Class of Claims or Equity Interests, a 
Claim or an Equity Interest that is unimpaired within the meaning of section 1124 of the 
Bankruptcy Code. 

99. “Unimpaired Class” means an unimpaired Class within the meaning of section 
1124 of the Bankruptcy Code. 

100. “Voting and Claims Agent” means BMC Group, Inc. 
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ARTICLE II. 

 

ADMINISTRATIVE CLAIMS, 3.25% CONVERTIBLE SENIOR NOTES INDENTURE 

TRUSTEE CLAIMS, AND PRIORITY TAX CLAIMS 

A. Administrative Claims 

1. Administrative Claims 

Except as otherwise provided herein, subject to sections 328, 330(a) and 331 of the 
Bankruptcy Code, each Holder of an Allowed Administrative Claim, including an Allowed Fee 
Claim, will be paid the full amount of such Allowed Claim:(a) in Cash on or as soon as 
reasonably practicable after the Effective Date, or if such Claim is Allowed after the Effective 
Date, on or as soon as practicable after the date such Claim is Allowed; (b) upon such other 
terms as may be agreed upon by such Holder and the Debtors; or (c) as otherwise ordered by the 
Bankruptcy Court. 

Except as otherwise provided in this Article II.A or in Article VII.C.2, unless previously 
filed, requests for payment of Administrative Claims must be filed and served pursuant to the 
procedures specified in, as applicable, the Initial Administrative Claims Bar Date Order (for 
those Entities required to file an Administrative Claim pursuant to the Administrative Claims Bar 
Date Order) or the Confirmation Order (for those entities not required to file an Administrative 
Claim pursuant to the Initial Administrative Claim Bar Date Order), and in each case prior to the 
applicable Administrative Claims Bar Date.  Holders of Administrative Claims that are required 
to by the foregoing sentence and do not File and serve such a request by the applicable 
Administrative Claims Bar Date shall be forever barred, estopped and enjoined from asserting 
such Administrative Claims against the Debtors, their Estates, the Post-Consummation Trust, and 
the Post-Consummation Trust Assets and such Administrative Claims shall be deemed 
discharged as of the Effective Date.  Objections to such requests must be filed and served on the 
Post-Consummation Trust and the requesting party by the later of (i) 180 days after the Effective 
Date and (ii) 180 days after the Filing of the applicable request for payment of such 
Administrative Claims. 

2. Fee Claims 

Retained Professionals or other Entities asserting a Fee Claim for services rendered 
before the Effective Date must File and serve on the Debtors and such other Entities who are 
designated by the Bankruptcy Rules, the Confirmation Order or other order of the Bankruptcy 
Court, an application for final allowance of such Fee Claim no later than 45 days after the 
Effective Date.  Objections to any Fee Claim must be Filed and served on the Post-
Consummation Trust and the requesting party by the later of (x) 45 days after the Effective Date 
and (y) 30 days after the Filing of the applicable request for payment of the Fee Claim.  To the 
extent necessary, the Confirmation Order shall amend and supersede any previously entered 
order of the Bankruptcy Court regarding the payment of Fee Claims. 
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B. 3.25% Convertible Senior Notes Indenture Trustee Claims 

On or prior to the Effective Date, the 3.25% Convertible Senior Notes Indenture Trustee 
shall be compensated for all of its reasonable and documented fees and expenses (including, 
without limitation, fees and expenses of its outside counsel) incurred prior to the Effective Date 
in cash in full, related to its service as the Indenture Trustee under the 3.25% Convertible Senior 
Notes Indenture.  Any such claims shall be Allowed as an Administrative Claim. 

C. Priority Tax Claims 

Each Holder of an Allowed Priority Tax Claim due and payable on or prior to the 
Effective Date shall receive, as soon as reasonably practicable after the Effective Date, on 
account of such Claim: (1) Cash in an amount equal to the amount of such Allowed Priority Tax 
Claim; (2) Cash in an amount agreed to by the Post-Consummation Trust Administrator, subject 
to the approval of the Post-Consummation Trust Oversight Committee, and such Holder; 
provided, however, that such parties may further agree to the payment of such Allowed Priority 
Tax Claim at a later date; or (3) at the option of the Post-Consummation Trust Administrator, 
subject to the approval of the Post-Consummation Trust Oversight Committee, Cash in an 
aggregate amount of such Allowed Priority Tax Claim payable in installment payments over a 
period not more than five years after the Petition Date, pursuant to section 1129(a)(9)(C) of the 
Bankruptcy Code. 

 

ARTICLE III. 

 

CLASSIFICATION AND TREATMENT 

OF CLASSIFIED CLAIMS AND EQUITY INTERESTS 

A. Administrative Claims and Priority Tax Claims 

In accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative Claims 
and Priority Tax Claims have not been classified and thus are excluded from the Classes of 
Claims and Equity Interests set forth in this Article III. 

B. Summary 

1. The categories of Claims and Equity Interests listed below classify Claims and 
Equity Interests for all purposes, including voting, Confirmation and distributions pursuant 
hereto and pursuant to sections 1122 and 1123(a)(1) of the Bankruptcy Code on a substantively 
consolidated basis.  The Plan deems a Claim or Equity Interest to be classified in a particular 
Class only to the extent that the Claim or Equity Interest qualifies within the description of that 
Class and shall be deemed classified in a different Class to the extent that any remainder of such 
Claim or Equity Interest qualifies within the description of such different Class.  A Claim or an 
Equity Interest is in a particular Class only to the extent that any such Claim or Equity Interest is 
Allowed in that Class and has not been paid or otherwise settled prior to the Effective Date. 



 

 13 
CHI1 1771246v.7 

2. Summary of Classification and Treatment of Classified Claims and Equity 
Interests  

Class  Claim Status Voting Rights 

1 Other Priority Claims Unimpaired Deemed to Accept 
2 Other Secured Claims Unimpaired Deemed to Accept 
3 3.25% Convertible Senior Notes Claims Impaired Entitled to Vote 
4 General Unsecured Claims Impaired Entitled to Vote 
5 Intercompany Claims Impaired Deemed to Reject 
6 Equity Interests Impaired Deemed to Reject 

 
C. Classification and Treatment of Claims and Equity Interests 

1. Class 1 - Other Priority Claims 

(a) Classification: Class 1 consists of all Other Priority Claims against the 
Debtors. 

(b) Treatment: The legal, equitable and contractual rights of the Holders of 
Allowed Class 1 Claims are unaltered.  Unless otherwise agreed to by 
Holders of Allowed Class 1 Claims and the Post-Consummation Trust 
Administrator, subject to the approval of the Post-Consummation Trust 
Oversight Committee, each Holder of an Allowed Class 1 Claim shall 
receive, in full and final satisfaction of such Allowed Class 1 Claim, 
payment of the Allowed Class 1 Claim in full in Cash on or as soon as 
reasonably practicable after the Effective Date in accordance with Article 
VII hereof. 

(c) Voting: Class 1 is Unimpaired, and Holders of Class 1 Claims are 
conclusively presumed to have accepted the Plan pursuant to section 
1126(f) of the Bankruptcy Code.  Therefore, Holders of Class 1 Claims are 
not entitled to vote to accept or reject the Plan; provided, however, that all 
Class 1 Claims shall be subject to Allowance under the provisions of the 
Plan, including Article IX hereof. 

2. Class 2 - Other Secured Claims 

(a) Classification: Class 2 consists of all Other Secured Claims against the 
Debtors. 

(b) Treatment: Each Holder of an Allowed Other Secured Claim shall be 
placed in a separate subclass, and each subclass will be treated as a 
separate Class for distribution purposes.  Unless otherwise agreed to by 
Holders of Allowed Class 2 Claims and the Post-Consummation Trust 
Administrator, subject to the approval of the Post-Consummation Trust 
Oversight Committee, each Holder of an Allowed Class 2 Claim shall 
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receive, in full and final satisfaction of such Allowed Class 2 Claim, on or 
as soon as reasonably practicable after the Effective Date in accordance 
with Article VII hereof: 

(i) the collateral securing such Allowed Other Secured Claim; or 

(ii) a Cash distribution in an amount equal to the value of such 
collateral. 

(c) Voting.  Class 2 is Unimpaired, and Holders of Class 2 Claims are 
conclusively presumed to have accepted the Plan pursuant to section 
1126(f) of the Bankruptcy Code.  Therefore, Holders of Class 2 Claims are 
not entitled to vote to accept or reject the Plan; provided, however, that all 
Class 2 Claims shall be subject to Allowance under the provisions of the 
Plan, including Article IX hereof. 

3. Class 3 - 3.25% Convertible Senior Notes Claims 

(a) Classification: Class 3 consists of all 3.25% Convertible Senior Notes 
Claims against the Debtors. 

(b) Treatment: Holders of Allowed 3.25% Convertible Senior Notes Claims 
will receive, in full and final satisfaction, settlement, release and discharge 
of and in exchange for each 3.25% Convertible Senior Notes Claim, their 
Pro Rata share of the available Cash and/or other consideration, including 
proceeds of the Post-Consummation Trust Assets.  Upon the Effective 
Date, the 3.25% Convertible Senior Notes Claim shall be an Allowed 
Claim in the amount of $54,783,174.34.  Any Claims filed by 
beneficiaries of the 3.25% Convertible Senior Notes Indenture other than 
the 3.25% Convertible Senior Notes Indenture Trustee shall be deemed 
superseded or amended by the 3.25% Convertible Senior Notes Claim.  

(c) Voting: Class 3 is Impaired, and Holders of Class 3 Claims are entitled to 
vote to accept or reject the Plan. 

(d) Restrictions on Recovery:  The Post-Consummation Trust shall not make 
distributions to Holders of Class 3 Claims until such time as all Allowed 
Senior Claims have been paid in full (or appropriate reserves have been 
established for the payment of all Allowed Senior Claims in full) or such 
Allowed Senior Claims have been satisfied in the manner provided for 
under the Plan by the Post-Consummation Trust. 

4. Class 4 - General Unsecured Claims 

(a) Classification: Class 4 consists of all General Unsecured Claims held 
against the Debtors. 



 

 15 
CHI1 1771246v.7 

(b) Treatment: Holders of Allowed General Unsecured Claims will receive, in 
full and final satisfaction, settlement, release and discharge of and in 
exchange for each Allowed General Unsecured Claims held against the 
Debtors, their Pro Rata share of the available Cash and/or other 
consideration, including proceeds of the Post-Consummation Trust Assets. 

(c) Voting: Class 4 is Impaired, and Holders of Class 4 Claims are entitled to 
vote to accept or reject the Plan. 

(d) Restrictions on Recovery:  The Post-Consummation Trust shall not make 
distributions to Holders of Class 4 Claims until such time as all Allowed 
Senior Claims have been paid in full (or appropriate reserves have been 
established for the payment of all Allowed Senior Claims in full) or such 
Allowed Senior Claims have been satisfied in the manner provided for 
under the Plan by the Post-Consummation Trust. 

5. Class 5 - Intercompany Claims 

(a) Classification: Class 5 consists of all Intercompany Claims. 

(b) Treatment: Class 5 Intercompany Claims are extinguished under the Plan, 
which provides for substantive consolidation of the Debtors, and Holders 
of Class 5 Intercompany Claims will not receive any distribution on 
account of such interests. 

(c) Voting: Class 5 is Impaired, and Holders of Class 5 Claims are not entitled 
to receive or retain any property under the Plan on account of Class 5 
Claims.  Therefore, Holders of Class 5 Claims are deemed not to have 
accepted the Plan pursuant to section 1126(g) of the Bankruptcy Code.  
Holders of Class 5 Claims are not entitled to vote to accept or reject the 
Plan. 

6. Class 6 - Equity Interests 

(a) Classification: Class 6 consists of all Equity Interests in the Debtors. 

(b) Treatment: Holders of Class 6 Equity Interests in the Debtors will not 
receive any distribution on account of such interests. 

(c) Voting: Class 6 is Impaired, and Holders of Class 6 Equity Interests are 
not entitled to receive or retain any property under the Plan on account of 
Class 6 Equity Interests.  Therefore, Holders of Class 6 Equity Interests 
are deemed not to have accepted the Plan pursuant to section 1126(g) of 
the Bankruptcy Code.  Holders of Class 6 Equity Interests are not entitled 
to vote to accept or reject the Plan. 
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D. Special Provision Governing Unimpaired Claims 

Except as otherwise provided herein, nothing under the Plan shall affect the Debtors’ 
rights with respect to any Unimpaired Claims, including all rights with respect to legal and 
equitable defenses to or setoffs or recoupment against any such Unimpaired Claims. 

 

ARTICLE IV. 

 

ACCEPTANCE OR REJECTION OF THE PLAN 

A. Presumed Acceptance of Plan 

Classes 1 and 2 are Unimpaired under the Plan, and are, therefore, conclusively presumed 
to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code. 

B. Voting Classes 

Classes 3 and 4 are Impaired Under the Plan, and Holders of Class 3 and 4 Claims as of 
the Record Date shall be entitled to vote to accept or reject the Plan. 

C. Acceptance by Impaired Classes of Claims 

Pursuant to section 1126(c) of the Bankruptcy Code and except as otherwise provided in 
section 1126(e) of the Bankruptcy Code, an Impaired Class of Claims entitled to vote to accept 
or reject the Plan has accepted the Plan if the Holders of at least two-thirds in dollar amount and 
more than one-half in number of the Allowed Claims in such Class actually voting have voted to 
accept the Plan. 

D. Deemed Rejection of Plan 

Classes 5 and 6 are Impaired and shall receive no distribution under the Plan on account 
of their Claims or Interests and are, therefore, deemed to have rejected the Plan pursuant to 
section 1126(g) of the Bankruptcy Code. 

E. Cram Down 

The Proponents request Confirmation of the Plan under section 1129(b) of the 
Bankruptcy Code with respect to any Impaired Class that does not accept the Plan pursuant to 
section 1126 of the Bankruptcy Code.  The Proponents reserve the right to modify the Plan in 
accordance with Article XIV.D hereof to the extent, if any, that Confirmation pursuant to section 
1129(b) of the Bankruptcy Code requires modification. 
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ARTICLE V. 

 

MEANS FOR IMPLEMENTATION OF THE PLAN 

A. General 

The Post-Consummation Trust will satisfy its obligations under the Plan from Cash on 
hand as of the Effective Date, liquidation of Causes of Action, and other proceeds or 
consideration from the Post-Consummation Trust Assets.  

B. Substantive Consolidation 

 The Plan serves as a motion by the Proponents seeking entry, pursuant to section 105 of 
the Bankruptcy Code, of an order authorizing, on the Effective Date, the substantive 
consolidation of the Estates and all of the debts of all of the Debtors for purposes of classifying 
and treating all Claims under the Plan, including for voting, confirmation, and distribution 
purposes.  Substantive consolidation will not (i) alter the state of incorporation of any Debtor for 
purposes of determining applicable law of any of the Causes of Action, (ii) alter or impair the 
legal and equitable rights of the Post-Consummation Trust Administrator to enforce any of the 
Causes of Action, or (iii) otherwise impair, release, discharge, extinguish or affect any of the 
Causes of Action or issues raised as a part thereof. 

 If substantive consolidation is ordered as provided herein in the Confirmation Order, then 
on and after the Effective Date, all Assets and liabilities of the Debtors shall be treated under the 
Post-Consummation Trust as though they were merged into the estate of Palm Harbor Homes, 
Inc. for purposes of treatment of and distributions on Claims.  All duplicative Claims (identical 
in both amount and subject matter) Filed against more than one of the Debtors shall 
automatically be expunged so that only one Claim survives against the consolidated Debtors.  All 
guarantees by any Debtor of the obligations of any other Debtor shall be eliminated so that any 
Claim and any guarantee thereof by any other Debtor, as well as any joint and/or several liability 
of any Debtor with respect to any other Debtor, shall be treated as one collective obligation of 
the Debtors.    Any alleged defaults under any applicable agreement with the Debtors arising 
from substantive consolidation under this Plan shall be deemed cured as of the Effective Date.   

C. Post-Consummation Trust 

1. Establishment of the Post-Consummation Trust 

On or prior to the Effective Date, the Debtors, on their own behalf and on behalf of the 
Beneficiaries, will execute the Post-Consummation Trust Agreement and will take all other steps 
necessary to establish the Post-Consummation Trust pursuant to the Post-Consummation Trust 
Agreement.  

Upon the Effective Date, (a) the members of the board of directors or managers, as the 
case may be, and all officers of each of the Debtors shall be deemed to have resigned; and (b) 
each of the Debtors shall cause all its Assets and the Assets of its Estate to be transferred to the 
Post-Consummation Trust. In connection with the transfer of their Assets, any attorney-client 
privilege, work product privilege, or other privilege or immunity attaching to any documents or 
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communications (whether written or oral) transferred to the Post-Consummation Trust will vest 
in the Post-Consummation Trust and its representatives, and the Debtors and the Post-
Consummation Trust are authorized to take all necessary actions to effectuate the transfer of such 
privileges. 

Upon transfer of the Assets, the Debtors and their officers and directors shall have no 
further duties or responsibilities in connection with the implementation of the Plan. 

2. Dissolution of the Debtors 

On the Effective Date, the Debtors shall be deemed dissolved under applicable State law 
for all purposes without the necessity for any other or further actions to be taken by or on behalf 
of the Debtors or payments to be made in connection therewith. 

3. Appointment of the Post-Consummation Trust Administrator 

On the Effective Date and in compliance with the provisions of the Plan, the Post-
Consummation Trust Administrator will be appointed in accordance with the Post-
Consummation Trust Agreement and the Post-Consummation Trust will be administered by the 
Post-Consummation Trust Administrator in accordance with the Post-Consummation Trust 
Agreement. 

D. Further Actions 

Upon the entry of the Confirmation Order by the Bankruptcy Court, all matters provided 
for under the Plan will be deemed authorized and approved without any requirement of further 
action by the Debtors, the Debtors’ shareholders or the Debtors’ boards of directors.  On and 
after the Effective Date, the Post-Consummation Trust is authorized and directed to issue, 
execute and deliver the agreements, documents, and distributions contemplated by the Plan.   

E. Sources of Cash for Plan Distributions 

All Cash necessary for the Post-Consummation Trust to make payments pursuant hereto 
shall be obtained from the Post-Consummation Trust Assets. 

F. Release, of Liens, Claims and Equity Interests 

Except as otherwise provided herein or in any contract, instrument, release or other 
agreement or document entered into or delivered in connection with the Plan, on the Effective 
Date and concurrently with the applicable distributions made pursuant to Article VII hereof, all 
Claims, Equity Interests, mortgages, deeds of trust, liens or other security interests against the 
property of any Estate shall be fully released and deemed satisfied in exchange for the treatment 
provided under this Plan. 

G. Exemption from Certain Transfer Taxes 

Pursuant to section 1146(a) of the Bankruptcy Code, any transfers of property pursuant 
hereto shall not be subject to any stamp tax or other similar tax or governmental assessment in 
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the United States, and the Confirmation Order shall direct and be deemed to direct the 
appropriate state or local governmental officials or agents to forgo the collection of any such tax 
or governmental assessment and to accept for filing and recordation instruments or other 
documents pursuant to such transfers of property without the payment of any such tax or 
governmental assessment.  Such exemption specifically applies, without limitation, to: (1) the 
creation of any mortgage, deed of trust, lien or other security interest; (2) the making or 
assignment of any lease or sublease; or (3) the making or delivery of any deed or other 
instrument of transfer under, in furtherance of or in connection with the Plan, including (a) any 
merger agreements, (b) agreements of consolidation, restructuring, disposition, liquidation or 
dissolution, (c) deeds, (d) bills of sale, or (e) assignments executed in connection with any 
transaction occurring under the Plan. 

H. Cancellation of 3.25% Convertible Senior Notes and Equity Interests 

On the Effective Date, except to the extent otherwise provided herein, all notes, stock, 
instruments, certificates and other documents evidencing the 3.25% Convertible Senior Notes, 
the Equity Interests and the Intercompany Interests shall be canceled, and the obligations of the 
Debtors thereunder or in any way related thereto shall be fully released and cancelled.  On the 
Effective Date, except to the extent otherwise provided herein, any indenture relating to any of 
the foregoing, including the 3.25% Convertible Senior Notes Indenture, shall be deemed to be 
canceled, as permitted by section 1123(a)(5)(F) of the Bankruptcy Code, and the obligations of 
the Debtors thereunder shall be fully released and cancelled.  Notwithstanding the foregoing 
provisions of this Article V.H. and anything else contained in the Plan, the 3.25% Convertible 
Senior Notes Indenture shall continue in effect solely for the purposes of and to the extent 
necessary to allow the 3.25% Convertible Senior Notes Indenture Trustee to make distributions 
under the Plan to Holders of Allowed 3.25% Convertible Senior Notes  Claims.  For the 
avoidance of doubt, nothing herein shall waive, release, or impair any rights, claims or interests, 
if any, that the 3.25% Convertible Senior Notes Indenture Trustee may have under the 3.25% 
Convertible Senior Notes Indenture or otherwise to the recovery and/or reimbursement of its 
fees, costs and expenses (including the fees, costs and expenses of counsel and financial 
advisors), to the extent unpaid by the Post-Consummation Trust Administrator under Article 
VII.C.2, from any distribution hereunder, whether such rights, claims or interests are in the 
nature of a charging lien or otherwise, all of which rights, claims and interests expressly are 
preserved subject to satisfaction by the Post-Consummation Trust Administrator under Article 
VII.C.2.  Except as otherwise provided herein, upon cancellation of the 3.25% Convertible 
Senior Notes Indenture, the 3.25% Convertible Senior Notes Indenture Trustee shall be relieved 
of any obligations as Indenture Trustee under the 3.25% Convertible Senior Notes Indenture.   
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ARTICLE VI. 

 

TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

A. Assumption and Rejection of Executory Contracts and Unexpired Leases 

1. Rejection of Executory Contracts and Unexpired Leases 

Each Executory Contract or Unexpired Lease shall be deemed automatically rejected in 
accordance with the provisions of sections 365 and 1123 of the Bankruptcy Code as of the 
Effective Date, unless any such Executory or Unexpired Lease: 

(a) has previously been assumed by the Debtors by Final Order of the 
Bankruptcy Court; 

(b) is a Retained Contract; 

(c) is not an Assigned Contract and has been assumed by the Debtors by order 
of the Bankruptcy Court as of the Effective Date which order becomes a 
Final Order after the Effective Date; 

(d) is the subject of a motion to assume or reject pending as of the Effective 
Date; and 

(e) is a D&O Liability Insurance Policy; provided that such Executory 
Contracts and Unexpired Leases shall be treated as set forth in Article 
VI.C hereof. 

2. Assumption of Retained Contracts 

Upon the Effective Date, the Debtors shall assume all Retained Contracts identified on 
the “Schedule of Retained Contracts Assumed By The Debtors” in the Plan Supplement. 

B. Claims Based on Rejection of Executory Contracts or Unexpired Leases 

Notwithstanding anything to the contrary provided herein, all Proofs of Claim 

arising from the rejection (if any) of Executory Contracts or Unexpired Leases must be 

Filed within 30 days after the Effective Date.  Any Claims arising from the rejection of an 

Executory Contract or Unexpired Lease for which Proofs of Claim are not timely Filed will 

be forever barred from assertion against the Debtors, their Estates and property or the 

Post-Consummation Trust, unless otherwise ordered by the Bankruptcy Court or as 

otherwise provided herein.  All such Claims shall, as of the Effective Date, be subject to the 

permanent injunction set forth in Article XI.F.All such Claims shall, as of the Effective 

Date, be subject to the permanent injunction set forth in Article XI.F. 
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C. Assumption of D&O Insurance Policies 

Notwithstanding anything herein to the contrary, as of the Effective Date, the Debtors or 
the Post-Consummation Trust shall be deemed to have assumed the D&O Liability Insurance 
Policies pursuant to section 365(a) of the Bankruptcy Code, to the extent prepaid and provided 
that the Post-Consummation Trust shall have no obligation to fund premiums or any other 
alleged costs associated with the D&O Liability Insurance Policies.  Entry of the Confirmation 
Order will constitute the Bankruptcy Court’s approval of the foregoing assumption of each of the 
D&O Liability Insurance Policies.  Notwithstanding anything to the contrary contained in the 
Plan, upon Confirmation of the Plan, the Debtors or the Post-Consummation Trust shall have no 
indemnity obligations except to the extent of the coverage and insurance proceeds available 
under the D&O Liability Insurance Policies, but such limited indemnity obligation will be 
deemed and treated as an Executory Contract that has been assigned to the Post-Consummation 
Trust for which no Proof of Claim need be Filed. 

D. Modifications, Amendments, Supplements, Restatements or Other Agreements 

Unless otherwise provided by the Plan, each assumed Executory Contract or Unexpired 
Lease shall include all modifications, amendments, supplements, restatements or other 
agreements that in any manner affect such Executory Contract or Unexpired Lease, including all 
easements, licenses, permits, rights, privileges, immunities, options, rights of first refusal and 
any other interest. 

Amendments, supplements, restatements or other modifications to Executory Contracts 
or Unexpired Leases executed by the Debtors during the pendency of the Chapter 11 Cases shall 
not be deemed to alter the prepetition nature of the Executory Contract or Unexpired Lease, or 
the validity, priority or amount of any Claim arising in connection therewith. 

E. Reservation of Rights 

Nothing contained in the Plan or Plan Supplement shall constitute an admission by the 
Debtors that any such contract or lease is an Executory Contract or Unexpired Lease or that any 
Debtor or the Post-Consummation Trust has any liability thereunder.  

ARTICLE VII. 

 

PROVISIONS GOVERNING DISTRIBUTIONS 

A. Distributions on Account of Claims Allowed as of the Effective Date 

Except as otherwise provided herein or as may be ordered by the Bankruptcy Court, and 
subject to the establishment of appropriate Disputed Claims Reserves, all distributions with 
respect to Claims that are Allowed Claims as of the Effective Date and that are not Assumed 
Liabilities shall be made by the Post-Consummation Trust as set forth herein.  As described in 
Article VIII, the Post-Consummation Trust shall make distributions on the Effective Date or as 
soon as reasonably practicable thereafter to the respective Beneficiaries pursuant to the Plan on 
account of Allowed Claims. 
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B. Distributions on Account of Claims Allowed After the Effective Date 

1. Payments and Distributions on Disputed Claims 

Notwithstanding any provision herein to the contrary, except as otherwise agreed by the 
Post-Consummation Trust Administrator subject to the consent of the Post-Consummation Trust 
Oversight Committee, no partial payments and no partial distributions will be made with respect 
to a Disputed Claim until the resolution of any such disputes by settlement or Final Order.  Once 
Allowed, the Holder of such Allowed Claim that was a Disputed Claim will receive such 
payments and distributions to which that Holder is then entitled under the Plan.  If a distribution 
to such Allowed Claim Holder’s applicable Class has already occurred, then the Post-
Consummation Trust Administrator shall make any necessary catch-up payments to the Holder 
of such Allowed Claim within a reasonable amount of time after such Disputed Claim becomes 
an Allowed Claim.  In the event Claims require adjudication or other resolution, the Post-
Consummation Trust reserves the right to, or shall upon an order of the Bankruptcy Court, 
establish appropriate reserves for potential payment of any such Claims. 

C. Delivery and Distributions and Undeliverable or Unclaimed Distributions 

1. Delivery of Distributions in General 

Except as otherwise provided herein, the Post-Consummation Trust Administrator shall 
make distributions to Holders of Allowed Claims at the address for each such Holder as 
indicated on the Post-Consummation Trust’s books and records as of the date of any such 
distribution; provided, however, that if such Holder Files a Proof of Claim, the address identified 
by the Proof of Claim shall be the address for such distribution, and the manner of delivery for 
such distributions shall be determined at the discretion of the Post-Consummation Trust, as 
applicable.  Nothing herein shall require or be deemed to require the Post-Consummation Trust 
to attempt to locate any Holder of an Allowed Claim. 

Distributions to Holders of 3.25% Convertible Senior Notes shall be made by the Post-
Consummation Trust to the 3.25% Convertible Senior Notes Indenture Trustee, as Distribution 
Agent for the 3.25% Convertible Senior Notes Claims, which, in turn, shall make such 
distributions to the applicable Holders either through DTC or, in the case of Claims held directly 
by the Holder thereof, through the 3.25% Convertible Senior Notes Indenture Trustee subject to 
its rights, claims and interests, under the 3.25% Convertible Senior Notes Indenture or otherwise 
to the recovery and/or reimbursement of its fees, costs and expenses (including the fees, costs 
and expenses of counsel and financial advisors) from any distribution hereunder, whether such 
rights, claims or interests are in the nature of a charging lien or otherwise.  All distributions to 
Holders of Allowed 3.25% Convertible Senior Notes Claims shall be governed by the Plan and 
the 3.25% Convertible Senior Notes Indenture.  Except as otherwise provided herein, after the 
Post-Consummation Trust Administrator delivers such distribution to the 3.25% Convertible 
Senior Notes Indenture Trustee, neither the Post-Consummation Trust nor the Post-
Consummation Trust Administrator or its professionals shall be deemed liable for any Claims or 
Causes of Action by Holders of 3.25% Convertible Senior Notes Claims arising out of or relating 
to such distribution.  Notwithstanding any provisions herein to the contrary, the 3.25% 
Convertible Senior Notes Indenture shall continue in effect to the extent necessary to (a) allow 
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the 3.25% Convertible Senior Notes Indenture Trustee to receive and make distributions 
pursuant to this Plan on account of the 3.25% Convertible Senior Notes Claims, (b) exercise its 
charging liens against any such distributions and (c) seek compensation and reimbursement for 
any fees and expenses incurred in making such distributions.  No Distribution Agent shall be 
required to give any bond or surety or other security for the performance of its duties unless 
otherwise ordered by the Bankruptcy Court. 

2. Distributions by Distribution Agents 

The Post-Consummation Trust Administrator shall have the authority, subject to the 
approval of the Post-Consummation Trust Oversight Committee, to enter into agreements with 
one or more Distribution Agents to facilitate the distributions required hereunder.  The Post-
Consummation Trust shall pay to the Distribution Agent all reasonable and documented fees and 
expenses of the Distribution Agent without the need for any approvals, authorizations, actions or 
consents.  The Distribution Agent shall submit detailed invoices to the Post-Consummation Trust 
for all fees and expenses for which the Distribution Agent seeks reimbursement and the Post-
Consummation Trust shall pay those amounts that it, subject to the approval of the Post-
Consummation Trust Oversight Committee, deems reasonable, and shall object in writing to 
those fees and expenses, if any, that the Post-Consummation Trust deems unreasonable.  Except 
as otherwise set forth above for the 3.25% Convertible Senior Notes Indenture Trustee, as a 
condition to serving as a Distribution Agent, a Distribution Agent must (a) affirm its obligation 
to facilitate the prompt distribution of any documents, (b) affirm its obligation to facilitate the 
prompt distribution of any recoveries or distributions required hereunder, and (c) waive any right 
or ability to setoff, deduct from, or assert any lien or encumbrance against the distributions 
required hereunder that are to be distributed by such Distribution Agent.  

After the Effective Date, the 3.25% Convertible Senior Notes Indenture Trustee shall be 
compensated by the Post-Consummation Trust for its reasonable and documented fees and 
expenses for making distributions pursuant to the Plan and shall be indemnified by the Post-
Consummation Trust for any loss, damage, claim, liability, cost or expense incurred in the 
absence of any negligence or bad faith on the part of the 3.25% Convertible Senior Notes 
Indenture Trustee, solely if such loss, damage, claim, liability, cost, or expense arises out of or is 
in connection with the performance of its duties as Distribution Agent under the Plan, including 
the reasonable costs and expenses of defending itself against any claim of liability from the 
Holders of 3.25% Convertible Senior Notes Claims resulting from the performance of its duties 
as Distribution Agent under the Plan.  Such compensation and reimbursement to the 3.25% 
Convertible Senior Notes Indenture Trustee made after the Effective Date shall be made by the 
Post-Consummation Trust Administrator on behalf of the Post-Consummation Trust without the 
need for filing any application or request with, or approval by, the Bankruptcy Court, but subject 
only to review for reasonableness by the Post-Consummation Trust Administrator. 

In the event the Post-Consummation Trust objects to all or any portion of the fees and 
expenses to be reimbursed in a Distribution Agent’s invoice, including those of the 3.25% 
Convertible Senior Notes Indenture Trustee, the Post-Consummation Trust and such Distribution 
Agent shall endeavor, in good faith, to reach mutual agreement on the amount of the appropriate 
payment of such disputed fees and/or expenses.  In the event that the Post-Consummation Trust 
and such Distribution Agent are unable to resolve any differences regarding disputed fees or 
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expenses, either party shall be authorized to move to have such dispute heard by the Bankruptcy 
Court. 

3. Record Date for Distributions 

 Unless otherwise set forth in the Confirmation Order, the Debtors shall not establish a 
record date for distributions to Holders of 3.25% Convertible Senior Notes Claims.  Distributions 
to Holders of such Claims held through DTC shall be made by means of book-entry exchange 
through the facilities of DTC in accordance with the customary practices of DTC, as and to the 
extent practicable, and the Record Date shall not apply.  In connection with such book-entry 
exchange, the Post-Consummation Trust Administrator will provide information to the 3.25% 
Convertible Senior Notes Indenture Trustee, which 3.25% Convertible Senior Notes Indenture 
Trustee shall convey to DTC to effect distributions on a Pro Rata basis as provided under the 
Plan with respect to such 3.25% Convertible Senior Notes Claims.   

4. Minimum Distributions 

Notwithstanding anything herein to the contrary, the Post-Consummation Trust shall not 
be required to make distributions or payments on account of an Allowed Claim of less than 
$50.00 and shall not be required to make partial distributions or payments of fractions of dollars.  
Whenever any payment or distribution of a fraction of a dollar under the Plan would otherwise 
be called for, the actual payment or distribution will reflect a rounding of such fraction to the 
nearest whole dollar, with half dollars or less being rounded down. 

If, at any time, the Post-Consummation Trust hold only de minimis Assets such that the 
costs of distribution (after reserving for Post-Consummation Trust expenses) exceeds the 
distribution amount in the sole discretion of the Post-Consummation Trust Administrator, the 
Post-Consummation Trust Administrator may, subject to the consent of the Post-Consummation 
Trust Oversight Committee, distribute remaining Assets to charity. 

5. Undeliverable Distributions and Unclaimed Property 

If any distribution to a Holder of an Allowed Claim made in accordance herewith is 
returned to the Post-Consummation Trust or their Distribution Agent as undeliverable, no further 
distributions shall be made to such Holder unless and until the Post-Consummation Trust or their 
Distribution Agent, as applicable, are notified in writing of such Holder’s then current address, at 
which time all currently due missed distributions shall be made to such Holder without interest 
within a reasonable amount of time at the discretion of the Post-Consummation Administrator.  
Undeliverable and unclaimed distributions shall remain in the possession of the Post-
Consummation Trust; provided that such distributions shall be deemed unclaimed property under 
section 347(b) of the-Bankruptcy Code at the earlier to occur of (x) 30 days after the final 
distribution; or (ii) 90 days after the distribution is returned as undeliverable or the date of 
issuance of check (in the case of an unclaimed distribution).  After such date, the distribution on 
account of such claim shall be released and forever barred, and the Cash, including interest 
earned thereon, if any, shall be distribution in accordance with the terms of the Plan.  
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D. Compliance with Tax Requirements/Allocations 

In connection with the Plan, to the extent applicable, the Post-Consummation Trust shall 
comply with all tax withholding and reporting requirements imposed on them by any 
governmental unit, and all distributions pursuant hereto shall be subject to such withholding and 
reporting requirements.  Notwithstanding any provision in the Plan to the contrary, the Post-
Consummation Trust and its Distribution Agents shall be authorized to take all actions necessary 
or appropriate to comply with such withholding and reporting requirements, including 
liquidating a portion of the distribution to be made under the Plan to generate sufficient funds to 
pay applicable withholding taxes, withholding distributions pending receipt of information 
necessary to facilitate such distributions or establishing any other mechanisms they believe are 
reasonable and appropriate.  The Post-Consummation Trust reserves the right to allocate all 
distributions made under the Plan in compliance with all applicable wage garnishments, alimony, 
child support and other spousal awards, liens and encumbrances.  For tax purposes, distributions 
in full or partial satisfaction of Allowed Claims shall be allocated first to the principal amount of 
Allowed Claims, with any excess allocated to unpaid interest that accrued on such Claims. 

In connection with the Plan and Distributions made pursuant to the Plan, neither the Post-
Consummation Trust Administrator nor any of his representatives shall be obligated for the 
withholding of any applicable taxes.  Rather, it is the Beneficiaries’ obligation to pay any taxes 
that might be due on account of the Distributions. 

No holder of an Allowed Class 3 or Class 4 Claim will receive a Distribution to which it 
may be entitled to under the Plan unless and until such time as such holder has provided the Post-
Consummation Trust Administrator with an appropriate tax-payer identification number or other 
information reasonably requested by the Post-Consummation Trust Administrator.  Any holder 
of an Allowed Claim that does not provide the Post-Consummation Trust Administrator with an 
appropriate tax payer identification number or other information reasonably requested by the 
Liquidating Trustee within ninety (90) days after a request in writing shall be deemed to have 
forfeited its Claim for any Distribution and shall be forever barred and enjoined from asserting 
any such Claim for any Distribution against the Debtor and its Estate, the Post-Consummation 
Trust Administrator, the Post Consummation Trust, and their respective agents, attorneys, 
representatives, employees or independent contractors, and/or any of its and their property.  In 
such cases, any Cash otherwise reserved for such Distribution shall become the property of the 
Post-Consummation Trust free of any restrictions thereon and notwithstanding any federal or 
state escheat laws to the contrary and shall be distributed in accordance with the terms of this 
Plan and the Post-Consummation Trust Agreement. 

E. Timing and Calculation of Amounts to Be Distributed 

Except as otherwise provided herein, on the Effective Date or as soon as reasonably 
practicable thereafter (or if a Claim is not an Allowed Claim on the Effective Date, on the date 
that such a Claim becomes an Allowed Claim, or as soon as reasonably practicable thereafter), 
each Holder of an Allowed Claim shall receive the distributions that the Plan provides for 
Allowed Claims in the applicable Class at that time.  If and to the extent that there are Disputed 
Claims, distributions on account of any such Disputed Claims shall be made pursuant to the 
provisions set forth in Article VII hereof.  Except as otherwise provided herein, Holders of 



 

 26 
CHI1 1771246v.7 

Claims shall not be entitled to interest, dividends or accruals on the distributions provided for 
herein, regardless of whether such distributions are delivered on or at any time after the Effective 
Date. 

F. Setoffs 

1. By the Post-Consummation Trust 

The Post-Consummation Trust may withhold (but not setoff except as set forth below) 
from the distributions called for hereunder on account of any Allowed Claim an amount equal to 
any claims, equity interests, rights and Causes of Action of any nature that the Post-
Consummation Trust may hold against the Holder of any such Allowed Claim.  In the event that 
any such claims, equity interests, rights and Causes of Action of any nature that the Debtors or 
the Post-Consummation Trust may hold against the Holder of any such Allowed Claim are 
adjudicated by Final Order or otherwise resolved, the Post-Consummation Trust may, pursuant 
to section 553 of the Bankruptcy Code or applicable non-bankruptcy law, setoff or recoup 
against such Allowed Claim and the distributions to be made pursuant hereto on account of such 
Allowed Claim (before any distribution is made on account of such Allowed Claim), the amount 
of any adjudicated or resolved claims, equity interests, rights and Causes of Action of any nature 
that the Debtors or the Post-Consummation Trust may hold against the Holder of any such 
Allowed Claim, but only to the extent of such adjudicated or resolved amount.  Neither the 
failure to effect such a setoff or recoupment nor the allowance of any Claim hereunder shall 
constitute a waiver or release by the Post-Consummation Trust of any such claims, equity 
interests, rights and Causes of Action that the Debtors or the Post-Consummation Trust may 
possess against any such Holder, except as specifically provided herein. 

2. By Non-Debtors 

Unless otherwise stipulated in writing by the Debtors (before the Effective Date) or by 
the Post-Consummation Trust (after the Effective Date), or asserted pursuant to a timely filed 
Proof of Claim or as expressly provided for by the terms of the agreement underlying any timely 
filed Proof of Claim, any party against whom a claim or counterclaim is asserted by the Debtors’ 
Estates (an “Estate Claim”) must assert or must have asserted any setoff rights, right of 
subrogation, or recoupment of any kind against such Estate Claim at the time it answers such 
Estate Claim, or such right of setoff, subrogation or recoupment will be deemed waived and 
forever barred; provided, however that nothing herein shall limit the assertion of such right of 
setoff, subrogation or recoupment via an amended or supplemental pleading to the extent 
permitted by Rule 15 of the Federal Rules of Civil Procedure and/or Rule 7015 of the Federal 
Rules of Bankruptcy Procedure.  Notwithstanding the foregoing, nothing herein shall affect the 
setoff rights of any taxing authority. 

G. Surrender of Canceled Instruments or Securities 

On the Effective Date, or as soon thereafter as is reasonably practicable, as a condition 
precedent to receiving any distribution on account of its Allowed Claim, each record Holder of a 
3.25% Convertible Senior Notes Claim shall surrender such 3.25% Convertible Senior Note to 
the 3.25% Convertible Senior Notes Indenture Trustee, provided, however, that if a claimant is a 
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Holder of a 3.25% Convertible Senior Note for which no physical certificate was issued to the 
Holder but which instead is held in book-entry form pursuant to a global security held by DTC, 
then the 3.25% Convertible Senior Notes Indenture Trustee may waive the requirement of 
surrender and the Debtors, Post-Consummation Trust, the Post-Consummation Trust 
Administrator and the 3.25% Convertible Senior Notes Indenture Trustee shall seek the 
cooperation of DTC to provide appropriate instructions to the 3.25% Convertible Senior Notes 
Indenture Trustee.  In the 3.25% Convertible Senior Notes Indenture Trustee’s sole discretion, if 
no surrender of a 3.25% Convertible Senior Note occurs and a claimant does not provide an 
affidavit and indemnification agreement, in form and substance reasonably satisfactory to the 
3.25% Convertible Senior Notes Indenture Trustee, that such 3.25% Convertible Senior Note 
was lost, then no distribution may be made to any such claimant whose Claim is based on a 
3.25% Convertible Senior Note. 

ARTICLE VIII. 

 

THE POST-CONSUMMATION TRUST AND THE POST-CONSUMMATION TRUST 

ADMINISTRATOR 

A. Establishment of the Post-Consummation Trust 

The Post-Consummation Trust shall be established and shall become effective on the 
Effective Date.  The Post-Consummation Trust, acting through the Post-Consummation Trust 
Administrator under the supervision and direction of the Post-Consummation Trust Oversight 
Committee, shall be authorized to exercise and perform the rights, powers and duties held by the 
Debtors and their Estates, including without limitation the authority under section 1123(b)(3) of 
the Bankruptcy Code, to provide for the prosecution, settlement, adjustment, retention and 
enforcement of claims and interests of the Estate, including but not limited to the Causes of 
Action, and the authority to exercise all rights and powers under sections 506(c), 544-551, 1106, 
1107 and 1108 of the Bankruptcy Code.  The Debtors and the Post-Consummation Trust 
Administrator will establish the Post-Consummation Trust on behalf of the Beneficiaries 
pursuant to the Post-Consummation Trust Agreement and this Plan, with the Beneficiaries to be 
treated as the grantors and deemed owners of the Post-Consummation Trust Assets.  The Post-
Consummation Trust will accept and hold the Assets as Post-Consummation Trust Assets in the 
Post-Consummation Trust for the benefit of the Beneficiaries, subject to the Plan and the Post-
Consummation Trust Agreement.  All Distributions to the Holders of Allowed Claims shall be 
from the Post-Consummation Trust Assets.  

B. Assets to the Post-Consummation Trust 

The Post-Consummation Trust shall hold and administer the following Assets and 
proceeds thereof under the supervision and direction of the Post-Consummation Trust Oversight 
Committee: 

1. The Assets of the Debtors, including, but not limited to the Causes of Action for 
liquidation and distribution in accordance with the Plan; 
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2. Any Disputed Reserves to be administered in accordance with the Plan and the 
Post-Consummation Trust Agreement; and 

3. All other all of their rights, title and interests in property of the Debtors and their 
Estates, and each of the, which shall be transferred by the Debtors to the Post-Consummation 
Trust on the Effective Date for liquidation and distribution in accordance with the Plan, 
notwithstanding any prohibition on assignment under non-bankruptcy law. 

C. Distribution; Withholding 

The Post-Consummation Trust will make distributions to its Beneficiaries as provided by 
the Plan and pursuant to the Post-Consummation Trust Agreement.  The Post-Consummation 
Trust may withhold from amounts distributable to any Entity any and all amounts, determined in 
the Post-Consummation Trust Administrator’s sole discretion, for purposes of satisfying 
applicable law, regulation, rule, ruling, directive or other governmental requirement. 

D. Duration of the Post-Consummation Trust 

The Post-Consummation Trust will terminate as soon as practicable, but in no event later 
than the fifth anniversary of the Effective Date; provided that, no more than 30 days prior to 
such termination, the Bankruptcy Court, upon motion by the Post-Consummation Administrator, 
may extend the term of the Post-Consummation Trust if such an extension is necessary to 
liquidate the Post-Consummation Trust Assets or to complete any distribution required by the 
Plan.  Multiple extensions may be obtained so long as Bankruptcy Court approval is obtained no 
more than 30 days prior to the expiration of each extended term.  

E. Post-Consummation Trust Administrator 

1. Appointment 

On the Effective Date, Brian Cejka of Alvarez & Marsal North America, LLC shall be 
the Post-Consummation Trust Administrator.  Prior to the Effective Date, Mr. Cejka was the 
Debtors’ Chief Restructuring Officer. 

The appointment of the Post-Consummation Trust Administrator shall be effective as of 
the Effective Date.  Successor Post-Consummation Trust Administrator(s) shall be appointed as 
set forth in the Post-Consummation Trust Agreement. 

2. Term 

Unless the Post-Consummation Trust Administrator resigns, is terminated, or dies earlier, 
the Post-Consummation Trust Administrator’s term shall expire upon the termination of the Post-
Consummation Trust pursuant to the Post-Consummation Trust Agreement. 

3. Powers and Duties 

The Post-Consummation Trust Administrator shall have the rights and powers set forth in 
this Plan and in the Post-Consummation Trust Agreement including, but not limited to, the 
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powers of a debtor-in-possession under Bankruptcy Code sections 1107 and 1108.  The Post-
Consummation Trust Administrator shall be governed in all things by the terms of the Post-
Consummation Trust Agreement and the Plan.  Without limitation, the Post-Consummation 
Trust Administrator shall, in accordance with the terms of the Plan and the Post-Consummation 
Trust Agreement: 

(a) administer, sell, liquidate, or otherwise dispose of all of the Post-
Consummation Trust Assets in accordance with the terms of the Plan and 
Post-Consummation Trust Agreement; 

(b) take all actions necessary to wind down the affairs of the Debtors 
consistent with the Plan and applicable non-bankruptcy law; 

(c) file final federal, state, foreign and, to the extent applicable, local, tax 
returns, and, to the extent necessary, pay such Taxes from the Post-
Consummation Trust Assets; 

(d) represent the Debtors’ Estates and the Post-Consummation Trust before 
the Bankruptcy Court and other courts of competent jurisdiction with 
respect to matters concerning the Post-Consummation Trust; 

(e) seek the examination of any entity under and subject to the provisions of 
Bankruptcy Rule 2004; 

(f) comply with applicable orders of the Bankruptcy Court and any other 
court of competent jurisdiction over the matters set forth herein; 

(g) comply with all applicable laws and regulations concerning the matters set 
forth herein; 

(h) exercise such other powers as may be vested in the Post-Consummation 
Trust pursuant to the Post-Consummation Trust Agreement, the Plan, or 
other Final Orders of the Bankruptcy Court; 

(i) execute any documents, instruments, contracts, and agreements necessary 
and appropriate to carry out the powers and duties of the Post-
Consummation Trust consistent with the Plan and the Post-Consummation 
Trust Agreement;  

(j) provide periodic reporting to the Post-Consummation Trust Oversight 
Committee; and 

(k) stand in the shoes of the Debtors for all purposes. 

The Post-Consummation Trust Administrator shall obtain the approval of the Oversight 
Committee prior to taking any action regarding any of the following matters: 
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(a) The commencement of any Cause of Action or Claim Objection by the  
  Post-Consummation Trust; 

(b) The settlement, compromise, withdrawal, dismissal or other resolution of  
  any (i) Claims or Objections to Claims by the Liquidating Trust where the  
  amount set forth in the Claim exceeds $20,000 of the amount set forth in  
  the Liquidating Trust’s books and records as being owed pursuant to such  
  Claim; and (ii) Cause of Action by the Liquidating Trust if the amount  
  sought to be recovered in the complaint or other document initiating such  
  Cause of Action exceeds $20,000; 

(c) The sale, transfer, assignment, or other disposition of any non-Cash Post- 
  Consummation Trust Assets having a valuation in excess of $10,000; 

(d) The abandonment of any non-Cash Post-Consummation Trust Assets that  
  have a valuation of at least $20,000; 

(e) The borrowing of any funds by the Post-Consummation Trust or pledge of 
  any portion of the Post-Consummation Trust Assets;  

(f) The exercise of any right or action set forth in the Plan or the Post-  
  Consummation Trust Agreement that expressly requires approval of the  
  Post-Consummation Trust Oversight Committee; 

(g) The amount and timing of distributions from the proceeds of the Post- 
  Consummation Trust Assets; 

(h) The employment, retention, or replacement of one or more attorneys,  
  accountants, auctioneers, brokers, managers, consultants, other   
  professionals, agents, investigators, expert witnesses, consultants, and  
  advisors as necessary to discharge the duties of the Post-Consummation  
  Trust Administrator under the Plan and this Post-Consummation Trust  
  Agreement if the proposed professional will be paid over $10,000 in the  
  aggregate; 

(i) The establishment or setting of the Disputed Reserves or any other   
  reserves in aid of distribution and opening, maintaining and administering  
  bank accounts as necessary to discharge the duties of the Post-  
  Consummation Trust Administrator under the Plan and the Post-  
  Consummation Trust Agreement; or 

 (j) The payment of costs of the Post-Consummation Trust, including   
   professional fees, costs, and expenses as set forth in the Plan, subject to  
   the approval of the Post-Consummation Trust Oversight Committee if any 
   proposed payment is in excess of $10,000. 

In the event that the Post-Consummation Trust Administrator cannot take any action, 
including, without limitation, the prosecution of any Causes of Action or the objection to any 
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Claim, by reason of an actual or potential conflict of interest, the Post-Consummation Trust 
Oversight Committee acting by a majority shall be authorized to take any such action(s) in his 
place and stead, including without limitation, the retention of professionals (which may include 
professionals retained by the Post-Consummation Trust Administrator) for such purpose of 
taking such actions. 

4. Fees and Expenses 

Except as otherwise provided in the Plan, compensation of the Post-Consummation Trust 
Administrator and the costs and expenses of the Post-Consummation Trust Administrator shall 
be paid from the Post-Consummation Trust Assets subject to approval of the Post-
Consummation Trust Oversight Committee.   

The Post-Consummation Trust Administrator shall pay, without further order, notice, or 
application to the Bankruptcy Court, the reasonable fees and expenses of the Post-
Consummation Trust professionals, as necessary to discharge the Post-Consummation Trust 
Administrator’s duties under the Plan and the Post-Consummation Trust Agreement, provided, 
however that for any invoices over $10,000, the Post-Consummation Trust Oversight Committee 
shall have first approved the payment of such invoices.   

6. Investment Powers 

The powers of the Post-Consummation Trust Administrator to invest any Cash that is 
held by the Post-Consummation Trust or in any of the Reserves created by the Plan, other than 
those powers reasonably necessary to maintain the value of the assets and to further the Post-
Consummation Trust’s liquidating purposes, shall be limited to powers to invest in demand and 
time deposits, such as short-term certificates of deposit, in banks or other savings institutions, or 
other temporary liquid investments, such as treasury bills.  

F. Federal Income Taxation of the Post-Consummation Trust 

The Post-Consummation Trust will be established for the primary purpose of liquidating 
its assets with no objective to continue or engage in the conduct of a trade or business, except to 
the extent reasonably necessary to, and consistent with, the liquidating purpose of the Post-
Consummation Trust.  The Debtors will have no reversionary or further interest in, or with 
respect to, the Post-Consummation Trust Assets or the Post-Consummation Trust upon their 
transfer of the Post-Consummation Trust Assets.  For all federal income tax purposes, the 
Beneficiaries of the Post-Consummation Trust will be treated as grantors and owners thereof and 
it is intended that the Post-Consummation Trust be classified as a liquidating trust under 26 
C.F.R. § 301.7701-4 and that the Post-Consummation Trust is owned by the Beneficiaries.  
Accordingly, for federal income tax purposes, it is intended that the Beneficiaries be treated as if 
they had received a distribution of an undivided interest in the Post-Consummation Trust Assets 
and then contributed such interests to the Post-Consummation Trust.  Accordingly, the Post-
Consummation Trust will, in an expeditious but orderly manner, liquidate and convert to Cash 
the Post-Consummation Trust Assets, make timely distributions to the Beneficiaries pursuant to 
the Plan, and not unduly prolong its duration.  The Post-Consummation Trust will not be deemed 
a successor in interest of the Debtors for any purpose other than as specifically set forth herein or 
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in the Post-Consummation Trust Agreement.  The Post-Consummation Trust is intended to 
qualify as a “grantor trust” for federal income tax purposes with the Beneficiaries treated as 
grantors and owners of the Post-Consummation Trust. 

G. Preservation of Rights of Action 

1. Maintenance of Causes of Action 

 Except as otherwise provided in the Plan or Confirmation Order, after the Effective Date, 
the Post-Consummation Trust shall retain all rights to commence, pursue, litigate or settle, as 
appropriate, any and all Causes of Actions, including, but not limited to, those Causes of Action 
identified in the Plan Supplement, whether existing as of the Petition Date or thereafter arising, 
in any court or other tribunal including in an adversary proceeding filed in one or more of the 
Chapter 11 Cases. 

 Except as otherwise provided in the Plan, Purchase Agreement or Confirmation Order, 
any claims, rights and Causes of Action that the Debtors may hold against any Entity shall vest 
in the Post-Consummation Trust on the Effective Date and the Post-Consummation Trust shall 
have the exclusive right and authority to institute, prosecute, abandon, settle or compromise any 
and all such claims, rights and Causes of Action without the consent or approval of any party and 
without any further order of the Bankruptcy Court, but subject to the prior consent of the Post-
Consummation Trust Oversight Committee if such matter is in excess of $20,000. 

2. Preservation of All Causes of Action Not Expressly Sold, Settled or Released 

 Unless a claim or Cause of Action against a Holder of a Claim or an Equity Interest or 
other Entity is acquired by the Purchaser pursuant to the Purchase Agreement (and is not an 
Excluded Asset) or is expressly waived, abandoned, relinquished, released, compromised or 
settled in this Plan or any Final Order (including the Confirmation Order), the Debtors expressly 
reserve such claim or Cause of Action for later action by the Post-Consummation Trust 
(including claims and Causes of Action not specifically identified or of which the Debtors may 
presently be unaware or which may arise or exist by reason of additional facts or circumstances 
unknown to the Debtors at this time or facts or circumstances that may change or be different 
from those the Debtors now believe to exist) and, therefore, no preclusion doctrine, including the 
doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion, waiver, estoppel 
(judicial, equitable or otherwise) or laches shall apply to such claims or Causes of Action upon 
or after the Confirmation or Consummation of the Plan based on the Disclosure Statement, the 
Plan or the Confirmation Order, except where such claims or Causes of Action have been 
expressly released in the Plan (and for the avoidance of doubt, the Debtor Release) or any other 
Final Order (including the Confirmation Order).  In addition, the Post-Consummation Trust 
reserves the right to pursue or adopt any claims alleged in any lawsuit in which the Debtors are a 
plaintiff, defendant or an interested party, against any Entity, including the plaintiffs or co-
defendants in such lawsuits except where such claims or Causes of Action have been released in 
the Plan or any other Final Order (including the Confirmation Order). 
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H. Insurance 

The Post-Consummation Trust may maintain customary insurance coverage for the 
protection of Entities serving as administrators and overseers of the Post-Consummation Trust on 
and after the Effective Date. 

I. Disputed Claims Reserve 

The Post-Consummation Trust Administrator will maintain, in accordance with the Post-
Consummation Trust Administrator’s powers and responsibilities under the Plan and the Post-
Consummation Trust Agreement, a Disputed Claims Reserve(s) to the extent necessary in aid of 
distributions to ensure that all Claims within the same Class receive the same treatment provided 
for under the Plan.  The Post-Consummation Trust Administrator will distribute such amounts  
as provided herein on account of such Disputed Claims when such Disputed Claims become 
Allowed Claims.   

J. Exculpation; Indemnification 

The Post-Consummation Trust Administrator, the Post-Consummation Trust, 
professionals retained by the Post-Consummation Trust and their representatives will be 
exculpated and indemnified pursuant to the terms of the Post-Consummation Trust Agreement. 

ARTICLE IX. 

 

PROCEDURES FOR RESOLVING DISPUTED, CONTINGENT AND UNLIQUIDATED 

CLAIMS OR EQUITY INTERESTS 

A. Resolution of Contingent or Disputed Claims 

1. Prosecution of Claims Objections 

Except as otherwise set forth herein, the Post-Consummation Trust shall have the 
exclusive authority to File objections to, and settle, compromise, withdraw or litigate to 
judgment objections to any and all Claims.  Except as otherwise set forth herein, from and after 
the Effective Date, the Post-Consummation Trust may settle, compromise or withdraw 
objections to any Disputed Claim without approval of the Bankruptcy Court or notice to any 
party. 

2. Claims Estimation 

Subject to Article IX.A.1 hereof, after the Effective Date, the Post-Consummation Trust 
may, at any time, request that the Bankruptcy Court estimate (a) any Disputed Claim pursuant to 
applicable law and (b) any contingent or unliquidated Claim pursuant to applicable law, 
including section 502(c) of the Bankruptcy Code, regardless of whether the Debtors or the Post-
Consummation Trust have previously objected to such Claim or whether the Bankruptcy Court 
has ruled on any such objection, and the Bankruptcy Court shall retain jurisdiction under 
28 U.S.C. §§ 157 and 1334 to estimate any Disputed Claim, contingent Claim or unliquidated 
Claim, including during the litigation concerning any objection to any Claim or during the 
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pendency of any appeal relating to any such objection.  Notwithstanding any provision otherwise 
in the Plan, a Claim that has been expunged from the Claims Register but that is subject to 
appeal or has not been the subject of a Final Order, shall be deemed to be estimated at zero 
dollars, unless otherwise ordered by the Bankruptcy Court.  In the event that the Bankruptcy 
Court estimates any Disputed Claim, contingent Claim or unliquidated Claim, that estimated 
amount shall constitute either the Allowed amount of such Claim or a maximum limitation on 
such Claim for all purposes under the Plan, including for purposes of distributions, and the Post-
Consummation Trust may elect to pursue additional objections to the ultimate distribution on 
such Claim.  If the estimated amount constitutes a maximum limitation on such Claim, the Post-
Consummation Trust may elect to pursue any supplemental proceedings to object to any ultimate 
distribution on account of such Claim.  Except as required by section 502(j) of the Bankruptcy 
Code, in no event shall any Holder of a Claim that has been estimated pursuant to section 502(c) 
of the Bankruptcy Code or otherwise be entitled to seek reconsideration of such estimation 
unless such Holder has Filed a motion requesting the right to seek such reconsideration on or 
before 20 days after the date on which such Claim is estimated.  Each of the aforementioned 
Claims and objection, estimation and resolution procedures are cumulative and not exclusive of 
one another.  Claims may be estimated and subsequently compromised, settled, withdrawn or 
resolved by any mechanism approved by the Bankruptcy Court. 

3. Deadline to File Objections to Claims 

Any objections to Claims, other than Administrative Claims, shall be Filed no later than 
the Claims Objection Bar Date. 

B. Claims Allowance 

Except as expressly provided herein or in any order entered in the Chapter 11 Cases prior 
to the Effective Date (including the Confirmation Order), no distributions shall be made on 
account of any Claim that has not been deemed Allowed.  Except as expressly provided by the 
Plan or any order entered in the Chapter 11 Cases prior to the Effective Date (including the 
Confirmation Order), the Post-Consummation Trust will have and shall retain after the Effective 
Date any and all rights and defenses that the Debtors had with respect to any Claim as of the 
Petition Date. 

C. Disallowance of Claims 

EXCEPT AS OTHERWISE AGREED TO BY THE POST-CONSUMMATION 
TRUST, ANY AND ALL PROOFS OF CLAIM FILED AFTER THE APPLICABLE CLAIMS 
BAR DATE SHALL BE DEEMED DISALLOWED AND EXPUNGED AS OF THE 
EFFECTIVE DATE WITHOUT FURTHER NOTICE TO OR ACTION, ORDER OR 
APPROVAL OF THE BANKRUPTCY COURT, AND HOLDERS OF SUCH CLAIMS MAY 
NOT RECEIVE ANY DISTRIBUTIONS ON ACCOUNT OF SUCH CLAIMS, UNLESS 
SUCH LATE PROOF OF CLAIM IS DEEMED TIMELY FILED BY A FINAL ORDER OF 
THE BANKRUPTCY COURT. 
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D. Amendments to Claims 

On or after the Effective Date, except as otherwise provided herein, a Claim may not be 
re-Filed or amended without the prior authorization of the Bankruptcy Court or the Post-
Consummation Trust and any such re-Filed or amended Claim shall be deemed disallowed and 
expunged without any further notice to or action, order or approval of the Bankruptcy Court. 

E. Claims Register 

 Any Claim that has been paid or satisfied, Allowed, or disallowed, may be adjusted or 
expunged on the Claims Register by the Post-Consummation Trust without a Claims objection or 
without any further notice or action, order, or approval of the Bankruptcy Court.  The Claims 
Agent shall be authorized to reflect any adjustments to the Claim Register at the direction of the 
Post-Consummation Trust Administrator.  Beginning on the end of the first full calendar year 
after the Effective Date, the Post-Consummation Trust shall File a list of all Claims that have 
been adjusted to the Claims Register during such prior year.  

ARTICLE X. 

 

CONDITIONS PRECEDENT TO CONFIRMATION 

AND CONSUMMATION OF THE PLAN 

A. Conditions Precedent to Confirmation 

It shall be a condition precedent to Confirmation hereof that: 

1. all provisions, terms and conditions hereof are approved in the Confirmation 
Order; and 

2. the proposed Confirmation Order shall be in form and substance acceptable to the 
Proponents; provided that the Proponents may seek an expedited hearing before the Bankruptcy 
Court to address any objections to such order. 

B. Conditions Precedent to Consummation 

It shall be a condition to Consummation of the Plan that the following conditions shall 
have been satisfied or waived pursuant to the provisions of Article X.C hereof: 

1. the Plan and all Plan Supplement documents, including any amendments, 
modifications or supplements thereto shall be acceptable to the Proponents; 

2. the Confirmation Order shall have been entered and become a Final Order in form 
and substance satisfactory to the Proponents.  The Confirmation Order shall provide that, among 
other things, the Debtors or the Post-Consummation Trust, as appropriate, are authorized and 
directed to take all actions necessary or appropriate to consummate the Plan, including entering 
into, implementing and consummating the contracts, instruments, releases, leases or other 
agreements or documents created in connection with or described in the Plan, including the 
implementation of the Post-Consummation Trust; 
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3. all documents and agreements necessary to implement the Plan, including the 
Post-Consummation Trust Agreement, shall have (a) satisfied (or the Proponents shall have 
waived) all conditions precedent to such documents and agreements becoming effective pursuant 
to the terms of such documents or agreements, (b) been tendered for delivery, and (c) been 
effected or executed; and 

4. all actions, documents, certificates and agreements necessary to implement this 
Plan shall have been effected or executed and delivered to the required parties and, to the extent 
required, Filed with the applicable governmental units in accordance with applicable laws. 

C. Waiver of Conditions 

The conditions precedent to Confirmation of the Plan and to Consummation of the Plan 
set forth in this Article X may be waived jointly by the Proponents, without notice, leave or order 
of the Bankruptcy Court or any formal action other than by proceeding to confirm or 
consummate the Plan. 

D. Effect of Non Occurrence of Conditions to Consummation 

If the Consummation of the Plan does not occur, the Plan shall be null and void in all 
respects and nothing contained in the Plan or the Disclosure Statement shall: (1) constitute a 
waiver or release of any claims by, or Claims against, or Equity Interests in, the Debtors; (2) 
prejudice in any manner the rights of the Proponents, any Holders or any other Entity; or (3) 
constitute an admission, acknowledgment, offer or undertaking by the Proponents, any Holders 
or any other Entity in any respect. 

ARTICLE XI. 

 

SETTLEMENT, RELEASE, INJUNCTION AND RELATED PROVISIONS 

A. Compromise and Settlement 

Notwithstanding anything contained herein to the contrary, the allowance, classification 
and treatment of all Allowed Claims and their respective distributions and treatments hereunder 
takes into account and conforms to the relative priority and rights of the Claims and the Equity 
Interests in each Class in connection with any contractual, legal and equitable subordination 
rights relating thereto, whether arising under general principles of equitable subordination, 
section 510 of the Bankruptcy Code, or otherwise.  As of the Effective Date, any and all such 
rights described in the preceding sentence are settled, compromised and released pursuant hereto.  
The Confirmation Order will constitute the Bankruptcy Court’s finding and determination that 
the settlements reflected in the Plan are (1) in the best interests of the Debtors, their estates and 
all Holders of Claims, (2) fair, equitable and reasonable, (3) made in good faith, and (4) 
approved by the Bankruptcy Court pursuant to section 363 of the Bankruptcy Code and 
Bankruptcy Rule 9019.  In addition, the allowance, classification and treatment of Allowed 
Claims take into account any Causes of Action, whether under the Bankruptcy Code or otherwise 
under applicable non-bankruptcy law, that may exist between the Debtors, on the one hand, and 
the Debtor Releasees, on the other hand, and, as of the Effective Date, any and all such Causes of 
Action are settled, compromised and released pursuant hereto.  The Confirmation Order shall 
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approve the releases by all Entities of all such contractual, legal and equitable subordination 
rights or Causes of Action that are satisfied, compromised and settled pursuant hereto.   

In accordance with the provisions of this Plan, and pursuant to section 363 of the 
Bankruptcy Code and Bankruptcy Rule 9019, without any further notice to or action, order or 
approval of the Bankruptcy Court, after the Effective Date (1) the Post-Consummation Trust 
may, in its sole and absolute discretion, compromise and settle Claims against the Debtors and 
(2) the Post-Consummation Trust may, in its respective sole and absolute discretion, compromise 
and settle Causes of Action against other Entities. 

B. Debtor Release 

UPON SIX MONTHS AFTER THE EFFECTIVE DATE, IF THE POST 

CONFIRMATION TRUST HAS NOT INSTITUTED AN ACTION AGAINST THE 

DEBTOR RELEASEES, FOR GOOD AND VALUABLE CONSIDERATION 

(INCLUDING FOR SERVICES PERFORMED BY THE DEBTORS’ DIRECTORS AND 

OFFICERS DURING THESE CHAPTER 11 CASES), THE ADEQUACY OF WHICH IS 

HEREBY CONFIRMED, THE DEBTORS (IN THEIR INDIVIDUAL CAPACITIES AND 

AS DEBTORS AND DEBTORS IN POSSESSION) WILL BE DEEMED TO RELEASE 

FOREVER, WAIVE, AND DISCHARGE ALL CLAIMS, OBLIGATIONS, SUITS, 

JUDGMENTS, DAMAGES, DEMANDS, DEBTS, RIGHTS, CAUSES OF ACTION, AND 

LIABILITIES (OTHER THAN THE RIGHTS OF THE DEBTORS TO ENFORCE THIS 

PLAN AND THE CONTRACTS, INSTRUMENTS, RELEASES, INDENTURES, AND 

OTHER AGREEMENTS OR DOCUMENTS DELIVERED HEREUNDER, AND 

LIABILITIES ARISING AFTER THE EFFECTIVE DATE IN THE ORDINARY 

COURSE OF BUSINESS) WHETHER LIQUIDATED OR UNLIQUIDATED, FIXED OR 

CONTINGENT, MATURED OR UNMATURED, KNOWN OR UNKNOWN, FORESEEN 

OR UNFORESEEN, THEN EXISTING OR THEREAFTER ARISING, IN LAW, 

EQUITY, OR OTHERWISE THAT ARE BASED IN WHOLE OR PART ON ANY ACT 

OMISSION, TRANSACTION, EVENT, OR OTHER OCCURRENCES IN 

CONNECTION WITH, RELATING TO, OR ARISING OUT OF THE DEBTORS, 

TAKING PLACE ON OR PRIOR TO THE EFFECTIVE DATE (OR THE DATE OF 

RESIGNATION OF AN OFFICER OR DIRECTOR, IF EARLIER), THE CHAPTER 11 

CASES OF THE DEBTORS, THE NEGOTIATION AND FILING OF THE PLAN, THE 

DISCLOSURE STATEMENT OR ANY PRIOR PLANS OF REORGANIZATION, THE 

FILING OF THE CHAPTER 11 CASES RELATING TO THE DEBTORS, THE 

PURSUIT OF CONFIRMATION OF THE PLAN OR ANY PRIOR PLANS OF 

REORGANIZATION, THE CONSUMMATION OF THE PLAN, THE 

ADMINISTRATION OF THE PLAN, OR THE PROPERTY TO BE LIQUIDATED 

AND/OR DISTRIBUTED UNDER THE PLAN THAT COULD HAVE BEEN ASSERTED 

BY OR ON BEHALF OF THE DEBTORS OR THEIR ESTATES, AGAINST THE 

DEBTOR RELEASEES, PROVIDED, HOWEVER, THAT THIS RELEASE SHALL NOT 

EXTEND TO OR COVER ANY ACTS OR OMISSIONS THAT ARISE FROM GROSS 

NEGLIGENCE, WILLFUL MISCONDUCT, OR FRAUD.  FOR THE AVOIDANCE OF 

DOUBT, THE RELEASES GRANTED IN THIS ARTICLE XI.B SHALL NOT EXTEND 

TO OR COVER ANY DIRECTORS OR OFFICERS OF THE DEBTORS WHO WERE 

NOT DIRECTORS OR OFFICERS OF THE DEBTORS AS OF THE PETITION DATE, 
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OR ANY OF THE DEBTORS’ SHAREHOLDERS OR EQUITY INTEREST HOLDERS 

WHO ARE NOT DEBTOR RELEASEES. 

C. Exculpation 

EXCEPT AS OTHERWISE SPECIFICALLY PROVIDED IN THIS PLAN, THE 

DEBTORS, THE POST-CONSUMMATION TRUST ADMINISTRATOR, THE POST-

CONSUMMATION TRUST, THE COMMITTEE, THE MEMBERS OF THE 

COMMITTEE (SOLELY IN THEIR CAPACITY AS SUCH), AND ANY OF THE 

FOREGOING PARTIES’ RESPECTIVE PRESENT OR FORMER MEMBERS, 

OFFICERS, DIRECTORS, EMPLOYEES, ADVISORS, ATTORNEYS, 

REPRESENTATIVES, FINANCIAL ADVISORS, INVESTMENT BANKERS, AGENTS 

OR OTHER PROFESSIONALS AND ANY OF SUCH PARTIES’ SUCCESSORS AND 

ASSIGNS, SOLELY IN THEIR CAPACITIES AS SUCH, SHALL NOT HAVE OR 

INCUR ANY CLAIM, ACTION, PROCEEDING, CAUSE OF ACTION, AVOIDANCE 

ACTION, SUIT, ACCOUNT, CONTROVERSY, AGREEMENT, PROMISE, RIGHT TO 

LEGAL REMEDIES, RIGHT TO EQUITABLE REMEDIES, RIGHT TO PAYMENT, 

OR CLAIM (AS DEFINED IN BANKRUPTCY CODE SECTION 101(5)), WHETHER 

KNOWN, UNKNOWN, REDUCED TO JUDGMENT, NOT REDUCED TO JUDGMENT, 

LIQUIDATED, UNLIQUIDATED, FIXED, CONTINGENT, MATURED, UNMATURED, 

DISPUTED, UNDISPUTED, SECURED, OR UNSECURED AND WHETHER 

ASSERTED OR ASSERTABLE DIRECTLY OR DERIVATIVELY, IN LAW, EQUITY, 

OR OTHERWISE TO ONE ANOTHER OR TO ANY CLAIMHOLDER OR INTEREST 

HOLDER, OR ANY OTHER PARTY IN INTEREST, OR ANY OF THEIR 

RESPECTIVE AGENTS, EMPLOYEES, REPRESENTATIVES, ADVISORS, 

ATTORNEYS, OR AFFILIATES, OR ANY OF THEIR SUCCESSORS OR ASSIGNS, 

FOR ANY ACT OR OMISSION ORIGINATING OR OCCURRING ON OR AFTER 

THE PETITION DATE THROUGH AND INCLUDING THE EFFECTIVE DATE (OR 

THE DATE OF RESIGNATION OF AN OFFICER OR DIRECTOR, IF EARLIER) IN 

CONNECTION WITH, RELATING TO, OR ARISING OUT OF THE DEBTORS, THE 

CHAPTER 11 CASES OF THE DEBTORS, THE NEGOTIATION AND FILING OF 

THE PLAN, THE DISCLOSURE STATEMENT OR ANY PRIOR PLANS OF 

REORGANIZATION, THE FILING OF THE CHAPTER 11 CASES OF THE 

DEBTORS, THE PURSUIT OF CONFIRMATION OF THE PLAN OR ANY PRIOR 

PLANS OF REORGANIZATION, THE CONSUMMATION OF THE PLAN, THE 

ADMINISTRATION OF THE PLAN, OR THE PROPERTY TO BE LIQUIDATED 

AND/OR DISTRIBUTED UNDER THE PLAN. 

D. Indemnification 

Except as otherwise provided in this Plan or any contract, instrument, release, or other 
agreement or document entered into in connection with this Plan, any and all indemnification 
obligations that the Debtors have pursuant to a contract, instrument, agreement, certificate of 
incorporation, by-law, comparable organizational document or any other document, or applicable 
law shall be rejected as of the Effective Date, to the extent executory.  Nothing in this Plan shall 
be deemed to release the Debtors’ insurers from any claims that might be asserted by counter-
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parties to contracts or agreements providing the indemnification by and of the Debtors, to the 
extent of available coverage. 

E. Injunction 

EXCEPT AS OTHERWISE PROVIDED IN THE PLAN, ALL ENTITIES WHO 

HAVE HELD, HOLD OR MAY HOLD CLAIMS, EQUITY INTERESTS, CAUSES OF 

ACTION OR LIABILITIES THAT: (1) HAVE BEEN RELEASED PURSUANT TO 

ARTICLE XI.B HEREOF, (2) HAVE BEEN RELEASED PURSUANT TO ARTICLE 

XI.C HEREOF, (3) ARE SUBJECT TO EXCULPATION PURSUANT TO ARTICLE 

XI.D HEREOF (BUT ONLY TO THE EXTENT OF THE EXCULPATION 

PROVIDED IN ARTICLE XI.D), ARE PERMANENTLY ENJOINED AND 

PRECLUDED, FROM AND AFTER THE EFFECTIVE DATE, FROM: (A) 

COMMENCING OR CONTINUING IN ANY MANNER ANY ACTION OR OTHER 

PROCEEDING OF ANY KIND AGAINST ANY ENTITY SO RELEASED, 

DISCHARGED OR EXCULPATED (INCLUDING THE POST-CONSUMMATION 

TRUST) (OR THE PROPERTY OR ESTATE OF ANY ENTITY SO RELEASED, 

DISCHARGED OR EXCULPATED) ON ACCOUNT OF OR IN CONNECTION 

WITH OR WITH RESPECT TO ANY SUCH RELEASED, DISCHARGED OR 

EXCULPATED CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR 

LIABILITIES; (B) ENFORCING, ATTACHING, COLLECTING OR 

RECOVERING BY ANY MANNER OR MEANS ANY JUDGMENT, AWARD, 

DECREE OR ORDER AGAINST ANY ENTITY SO RELEASED, DISCHARGED 

OR EXCULPATED (INCLUDING THE POST-CONSUMMATION TRUST) (OR THE 

PROPERTY OR ESTATE OF ANY ENTITY SO RELEASED, DISCHARGED OR 

EXCULPATED) ON ACCOUNT OF OR IN CONNECTION WITH OR WITH 

RESPECT TO ANY SUCH RELEASED, DISCHARGED OR EXCULPATED 

CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR LIABILITIES; (C) 

CREATING, PERFECTING OR ENFORCING ANY LIEN, CLAIM OR 

ENCUMBRANCE OF ANY KIND AGAINST ANY ENTITY SO RELEASED, 

DISCHARGED OR EXCULPATED (INCLUDING THE POST-CONSUMMATION 

TRUST) (OR THE PROPERTY OR ESTATE OF ANY ENTITY SO RELEASED, 

DISCHARGED OR EXCULPATED) ON ACCOUNT OF OR IN CONNECTION 

WITH OR WITH RESPECT TO ANY SUCH RELEASED, DISCHARGED OR 

EXCULPATED CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR 

LIABILITIES; (D) ASSERTING ANY RIGHT OF SETOFF, SUBROGATION OR 

RECOUPMENT OF ANY KIND AGAINST ANY OBLIGATION DUE FROM ANY 

ENTITY SO RELEASED, DISCHARGED OR EXCULPATED (INCLUDING THE 

POST-CONSUMMATION TRUST) (OR THE PROPERTY OR ESTATE OF ANY 

ENTITY SO RELEASED, DISCHARGED OR EXCULPATED) ON ACCOUNT OF 

OR IN CONNECTION WITH OR WITH RESPECT TO ANY SUCH RELEASED, 

DISCHARGED OR EXCULPATED CLAIMS, EQUITY INTERESTS, CAUSES OF 

ACTION OR LIABILITIES UNLESS SUCH HOLDER HAS FILED A MOTION 

REQUESTING THE RIGHT TO PERFORM SUCH SETOFF ON OR BEFORE THE 

CONFIRMATION DATE, AND NOTWITHSTANDING ANY INDICATION IN A 

PROOF OF CLAIM OR INTEREST OR OTHERWISE THAT SUCH HOLDER 

ASSERTS, HAS OR INTENDS TO PRESERVE ANY RIGHT OF SETOFF 
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PURSUANT TO SECTION 553 OF THE BANKRUPTCY CODE OR OTHERWISE; 

AND (E) COMMENCING OR CONTINUING IN ANY MANNER ANY ACTION OR 

OTHER PROCEEDING OF ANY KIND AGAINST ANY ENTITY SO RELEASED, 

DISCHARGED OR EXCULPATED (INCLUDING THE POST-CONSUMMATION 

TRUST) (OR THE PROPERTY OR ESTATE OF ANY ENTITY SO RELEASED, 

DISCHARGED OR EXCULPATED) ON ACCOUNT OF OR IN CONNECTION 

WITH OR WITH RESPECT TO ANY SUCH RELEASED, DISCHARGED OR 

EXCULPATED CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR 

LIABILITIES RELEASED OR SETTLED PURSUANT TO THE PLAN. 

ARTICLE XII. 

 

BINDING NATURE OF PLAN 

THIS PLAN SHALL BIND ALL HOLDERS OF CLAIMS AND EQUITY 
INTERESTS, NOTWITHSTANDING WHETHER ANY SUCH HOLDERS DID NOT 
VOTE TO ACCEPT OR REJECT THE PLAN, VOTED TO REJECT THE PLAN OR 
WERE DEEMED TO REJECT THE PLAN. 

ARTICLE XIII. 

 

RETENTION OF JURISDICTION 

Notwithstanding the entry of the Confirmation Order and the occurrence of the 
Effective Date, the Bankruptcy Court shall, after the Effective Date, retain such jurisdiction 
over the Chapter 11 Cases and all Entities with respect to all matters related to the Chapter 
11 Cases, the Debtors and the Plan as legally permissible, including jurisdiction to: 

1. allow, disallow, determine, liquidate, classify, estimate or establish the 
priority or secured or unsecured status of any Claim, including the resolution of any request 
for payment of any Administrative Claim and the resolution of any and all objections to the 
allowance or priority of any Claim; 

2. grant or deny any applications for allowance of compensation or reimbursement 
of expenses authorized pursuant to the Bankruptcy Code or the Plan, for periods ending on or 
before the Confirmation Date; 

3. resolve any matters related to the assumption, assignment or rejection of any 
Executory Contract or Unexpired Lease to which a Debtor is party or with respect to which a 
Debtor may be liable and to adjudicate and, if necessary, liquidate, any Claims arising therefrom; 

4. resolve any issues related to the Chapter 11 Cases (including any matters 
adjudicated in the Chapter 11 Cases); 

5. ensure that distributions to Holders of Allowed Claims are accomplished pursuant 
to the provisions of the Plan; 
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6. decide or resolve any motions, adversary proceedings, contested or litigated 
matters and any other Causes of Action that are pending as of the Effective Date or that may be 
commenced in the future, and grant or deny any applications involving a Debtor that may be 
pending on the Effective Date or instituted by the Post-Consummation Trust after the Effective 
Date; provided that the Post-Consummation Trust shall reserve the right to commence actions in 
all appropriate forums and jurisdictions; 

7. enter such orders as may be necessary or appropriate to implement or 
consummate the provisions of the Plan, the Post-Consummation Trust and all other contracts, 
instruments, releases, indentures and other agreements or documents adopted in connection with 
the Plan, the Plan Supplement, the Post-Consummation Trust Agreement, or the Disclosure 
Statement; 

8. resolve any cases, controversies, suits or disputes that may arise in connection 
with the Consummation, interpretation or enforcement of the Plan or any Entity’s obligations 
incurred in connection with the Plan, the Sale Order, the Sale Transaction or the Post-
Consummation Trust; 

9. issue injunctions and enforce them, enter and implement other orders or take such 
other actions as may be necessary or appropriate to restrain interference by any Entity with 
Consummation or enforcement of the Plan, except as otherwise provided in the Plan; 

10. enforce Article XI.A, Article XI.B, Article XI.C, and Article XI.D; 

11. enforce the injunction set forth in Article XI.E hereof; 

12. resolve any cases, controversies, suits or disputes with respect to any Debtor 
Release, Exculpation, Indemnification or other provisions contained in Article XI hereof and 
enter such orders or take such others actions as may be necessary or appropriate to implement or 
enforce all such releases, injunctions and other provisions; 

13. enter and implement such orders or take such others actions as may be necessary 
or appropriate if the Confirmation Order is modified, stayed, reversed, revoked or vacated; 

14. resolve any other matters that may arise in connection with or relate to the Plan, 
the Disclosure Statement, the Confirmation Order or any contract, instrument, release, indenture 
or other agreement or document adopted in connection with the Plan, the Sale Transaction or the 
Disclosure Statement; and 

15. enter an order concluding the Chapter 11 Cases. 
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ARTICLE XIV. 

 

MISCELLANEOUS PROVISIONS 

A. Dissolution of the Committee 

On the Effective Date, the Committee shall dissolve, and the Committee Members shall 
be released and discharged from all rights and duties arising from or related to the Chapter 11 
Cases; provided, however, that the Committee and their respective Retained Professionals shall 
be retained with respect to applications Filed pursuant to sections 330 and 331 of the Bankruptcy 
Code.  This provision shall not impair the rights of Committee Members under section 
503(b)(3)(F) of the Bankruptcy Code. 

B. Payment of Statutory Fees 

All fees payable pursuant to 28 U.S.C. § 1930 after the Effective Date shall be paid prior 
to the closing of the Chapter 11 Cases when due or as soon as reasonably practicable thereafter. 

C. Modification of Plan 

Effective as of the date hereof and subject to the limitations and rights contained in the 
Plan: (1) the Proponents reserve the right, in accordance with the Bankruptcy Code and the 
Bankruptcy Rules, to amend or modify the Plan prior to the entry of the Confirmation Order; and 
(2) after the entry of the Confirmation Order, the Proponents or the Post-Consummation Trust, as 
applicable, may, upon order of the Bankruptcy Court, amend or modify the Plan, in accordance 
with section 1127(b) of the Bankruptcy Code or remedy any defect or omission or reconcile any 
inconsistency in the Plan in such manner as may be necessary to carry out the purpose and intent 
of the Plan. 

D. Revocation of Plan 

The Proponents reserve the right to revoke or withdraw the Plan prior to the Confirmation 
Date and to File subsequent chapter 11 plans.  If the Proponents revoke or withdraw the Plan, or 
if Confirmation or Consummation does not occur, then: (1) the Plan shall be null and void in all 
respects; (2) any settlement or compromise embodied in the Plan, assumption or rejection of 
Executory Contracts or Unexpired Leases effected by the Plan and any document or agreement 
executed pursuant hereto shall be deemed null and void except as may be set forth in a separate 
order entered by the Bankruptcy Court; and (3) nothing contained in the Plan shall (a) constitute 
a waiver or release of any Claims by or against, or any Equity Interests in, such Debtor or any 
other Entity, (b) prejudice in any manner the rights of the Proponents, or (c) constitute an 
admission, acknowledgement, offer or undertaking of any sort by the Proponents. 

E. Successors and Assigns 

The rights, benefits and obligations of any Entity named or referred to herein shall be 
binding on, and shall inure to the benefit of, any heir, executor, administrator, successor or assign 
of such Entity. 



 

 43 
CHI1 1771246v.7 

F. Reservation of Rights 

Except as expressly set forth herein, the Plan shall have no force or effect unless and until 
the Bankruptcy Court enters the Confirmation Order.  Neither the Filing of the Plan, any 
statement or provision contained herein, nor the taking of any action by a Debtor or any other 
Entity with respect to the Plan shall be or shall be deemed to be an admission or waiver of any 
rights of: (1) any Debtor with respect to the Holders of Claims or Equity Interests or other Entity; 
or (2) any Holder of a Claim or an Equity Interest or other Entity prior to the Effective Date. 

G. Section 1146 Exemption 

Pursuant to section 1146(a) of the Bankruptcy Code, any transfers of property pursuant 
hereto shall not be subject to any stamp tax, document recording tax, conveyance fee, intangibles 
or similar tax, real estate transfer tax, mortgage recording tax or other similar tax or 
governmental assessment in the United States, and the Confirmation Order shall direct the 
appropriate state or local governmental officials or agents to forego the collection of any such tax 
or governmental assessment and to accept for filing and recordation instruments or other 
documents pursuant to such transfers of property without the payment of any such tax or 
governmental assessment. 

H. Further Assurances 

The Debtors, the Committee or the Post-Consummation Trust, as applicable, and all 
Holders of Claims receiving distributions hereunder and all other Entities shall, from time to 
time, prepare, execute and deliver any agreements or documents and take any other actions as 
may be necessary or advisable to effectuate the provisions and intent of the Plan or the 
Confirmation Order. 

I. Severability 

If, prior to Confirmation, any term or provision of the Plan is held by the Bankruptcy 
Court to be invalid, void or unenforceable, the Bankruptcy Court shall have the power to alter 
and interpret such term or provision to make it valid or enforceable to the maximum extent 
practicable, consistent with the original purpose of the term or provision held to be invalid, void 
or unenforceable, and such term or provision then will be applicable as altered or interpreted, 
provided that any such alteration or interpretation must be in form and substance acceptable to 
the Debtors; provided further that the Proponents may seek an expedited hearing before the 
Bankruptcy Court to address any objection to any such alteration or interpretation of the 
foregoing.  Notwithstanding any such order by the Bankruptcy Court providing for such 
alteration or interpretation, the remainder of the terms and provisions of the Plan shall remain in 
full force and effect.  The Confirmation Order shall constitute a judicial determination and shall 
provide that each term and provision of the Plan, as it may have been altered or interpreted in 
accordance with the foregoing, is valid and enforceable pursuant to its terms. 

J. Service of Documents 

Any pleading, notice or other document required by the Plan to be served on or delivered 
to the Debtors shall be sent by overnight mail to: 
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Alvarez & Marsal North America, LLC 
c/o Palm Harbor Winddown 
2100 Ross Avenue, 21st Floor 
Dallas TX 75201 

with copies to: 
 
David W. Wirt 
Aaron C. Smith 
Courtney E. Barr 
LOCKE LORD BISSELL & LIDDELL LLP 
111 S. Wacker Drive 
Chicago IL 60606-4410 

 

Any pleading, notice or other document required by the Plan to be served on or delivered 
to the Committee shall be sent by overnight mail to: 

Laura Davis Jones 
Robert J. Feinstein 
PACHULSKI STANG ZIEHL & JONES LLP 
919 North Market Street, 17th Floor 
Wilmington, DE 19899-8705  

K. Filing of Additional Documents 

On or before the Effective Date, the Debtors may File with the Bankruptcy Court all 
agreements and other documents that may be necessary or appropriate to effectuate and further 
evidence the terms and conditions hereof. 

Dated: August 5, 2011   Respectfully Submitted, 

Palm Harbors Homes, Inc., 
Palm Harbor Albemarle, LLC, 
Nationwide Homes, Inc.,  
Palm Harbor Real Estate, LLC,  
Palm Harbor GenPar, LLC, and  
Palm Harbor Manufacturing, LP 
 
 

  /s/ Brian E. Cejka 
Name: Brian E. Cejka 
Title: Their Chief Restructuring Officer 

The Official Committee of Unsecured 
Creditors 
 
 
 
 
 
 
 
  /s/ Todd Pulvino     
Todd Pulvino,  
Solely In His Capacity As Chair Of The 
Committee, And Not in any Individual 
Capacity 

 



EXHIBIT A



POST-CONSUMMATION TRUST AGREEMENT 

This Post-Consummation Trust Agreement (the “Agreement”) is made as of __________, 
2011 by and among Palm Harbor Homes, Inc., Palm Harbor Albemarle, LLC, Nationwide 
Homes, Inc., Palm Harbor Real Estate, LLC, Palm Harbor GenPar, LLC, and Palm Harbor 
Manufacturing, LP (each a “Debtor” and, collectively, the “Debtors”), and Brian Cejka, as the 
post-consummation trust administrator (the “Post-Consummation Trust Administrator”) and 
executed in connection with the Joint Plan of Liquidation proposed by the Debtors and 
Committee Regarding Palm Harbor Homes, Inc. and Its Affiliated Debtors Under Chapter 11 of 
the Bankruptcy Code dated [_________,] 2011 (as the same has been or may be amended, the 
“Plan”)1 filed in the United States Bankruptcy Court for the District of Delaware (the 
“Bankruptcy Court”). 

RECITALS 

WHEREAS, on November 29, 2010, each of the Debtors filed voluntary Chapter 11 
petitions with the Bankruptcy Court; and 

WHEREAS, on March 4, 2011, the Bankruptcy Court approved the sale of substantially 
all of the Debtors’ assets pursuant to section 363 of the Bankruptcy Code (the “Sale”) to Palm 
Harbor Homes, Inc., a Delaware corporation (the “Purchaser”); and 

WHEREAS, the Sale has closed; and 

WHEREAS, on [__________], 2011, the Bankruptcy Court entered an order confirming 
the Plan (the “Confirmation Order”); and 

WHEREAS, the Plan’s Effective Date occurred on [______], 2011; and 

WHEREAS, the Plan contemplates, on the Effective Date, (a) the creation of the Post-
Consummation Trust (the “Liquidating Trust”) and the creation of the beneficial interests in the 
Liquidating Trust  for holders of Allowed Claims entitled to distributions from the Liquidating 
Trust  as provided for in Plan, and (b) the Liquidating Trust  will be vested with all of the 
Debtors’ right, title and interest in all of the Post-Consummation Trust Assets, including without 
limitation, all of the Debtors’ Assets, the right to prosecute, settle, withdraw or resolve in any 
manner any claims and rights that the Debtors may hold against any Entity to be liquidated and 
distributed to the Beneficiaries, as set forth in the Plan; and 

WHEREAS, on or soon after the Effective Date, each of the Debtors shall cause all of 
its Assets and the Assets of their Estates to be transferred to the Liquidating Trust; and 

WHEREAS, the Plan contemplates that, pursuant to Treasury Regulation Section 
301.7701-4(d), the Liquidating Trust shall be created for the primary purpose of: (a) 
administering the Post-Consummation Trust Assets; (b) resolving all Disputed Claims; (c) 
pursuing any claims and rights that the Debtors or their Estates may hold against any Entity; 

                                                 
1 Capitalized terms not otherwise defined herein shall have the meanings ascribed thereto in the Plan. 
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(d) making all distributions to the Beneficiaries provided for under the Plan, and (e) 
liquidating the Post-Consummation Trust Assets in an expeditious but orderly manner for 
the benefit of the Beneficiaries, with no objective to continue or engage in the conduct of a 
trade or business, except to the extent reasonably necessary to and consistent with the 
liquidating purpose of the Liquidating Trust  and the Plan; and 

WHEREAS, the Liquidating Trust is intended to qualify as a “grantor trust” for U.S. 
federal income tax purposes, pursuant to Sections 671-677 of the Internal Revenue Code of 
1986, as amended (the “IRC”), with the Beneficiaries to be treated as the grantors of the 
Liquidating Trust  and deemed to be the owners of the Post-Consummation Trust Assets 
(subject to the rights of creditors of the Liquidating Trust), and consequently, the transfer of 
the Post-Consummation Trust Assets to the Liquidating Trust  shall be treated as a deemed 
transfer of those assets from the Debtors and the Estates to the Beneficiaries followed by a 
deemed transfer by such Beneficiaries to the Liquidating Trust  for federal income tax 
purposes. 

NOW, THEREFORE, pursuant to the Plan and the Confirmation Order, in 
consideration of the premises, the mutual agreements of the parties contained herein, and 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged and affirmed, the parties hereby agree as follows: 

ARTICLE I 

DECLARATION OF TRUST 

1.1. Creation and Purpose of the Liquidating Trust.  The Debtors and the Post-
Consummation Trust Administrator hereby create the Liquidating Trust  for the primary purpose 
of liquidating and distributing the Post-Consummation Trust Assets to the Beneficiaries in 
accordance with the Plan, the Confirmation Order, and applicable tax statutes, rules and 
regulations, and in an expeditious but orderly manner, with no objective to continue or engage in 
the conduct of a trade or business. In particular, the Post-Consummation Trust Administrator 
shall (a) make continuing efforts to collect and reduce the Post-Consummation Trust Assets to 
Cash, (b) make timely distributions and not unduly prolong the duration of the Liquidating Trust. 

1.2. Declaration of Trust. In order to declare the terms and conditions hereof, and in 
consideration of the confirmation of the Plan, the Debtors and the Post-Consummation Trust 
Administrator have executed this Agreement and, effective on the Plan’s Effective Date, hereby 
irrevocably transfer to the Liquidating Trust, all of the rights, title and interests of the Debtors in 
and to the Post-Consummation Trust Assets, to have and to hold unto the Liquidating Trust  and 
its successors and assigns forever, under and subject to the terms of the Plan and the 
Confirmation Order for the benefit of the Beneficiaries and their successors and assigns as 
provided for in this  Agreement, and in the Plan and Confirmation Order. 

1.3. Vesting of Post-Consummation Trust Assets.  Pursuant to the terms of the Plan, 
on the Effective Date, all Assets of the Estates, i.e., the Post-Consummation Trust Assets, shall 
be vested in the Liquidating Trust, which also shall be authorized to obtain, liquidate, and collect 
all of the Post-Consummation Trust Assets of the Estates not in its possession. Subject to the 
provisions of the Plan, all such Post Consummation Trust Assets shall be delivered to the 
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Liquidating Trust  free and clear of interests, Claims, Liens, or other encumbrances of any kind. 
Except as set forth in the last sentence of this Section 1.3, the Post-Consummation Trust 
Administrator shall have no duty to arrange for any of the transfers contemplated hereunder and 
shall be conclusively entitled to rely on the legality and validity of such transfers.  Moreover, on 
the Effective Date, all privileges with respect to any Assets of the Estates, including the 
attorney/client privilege, to which the Debtors are entitled shall be automatically vested in, and 
available for assertion by or waiver on behalf of the Liquidating Trust.  To the extent any of the 
foregoing does not automatically occur on the Effective Date or is not effectuated through the 
Confirmation Order or this Agreement, the Debtors shall, on the Effective Date or such later date 
as may be requested by the Post-Consummation Trust Administrator, execute such other and 
further documents as are reasonably necessary to effectuate all of the foregoing. 

1.4. Funding of the Trust. The Liquidating Trust  shall be funded, on the Effective 
Date, with the Post-Consummation Trust Assets, as provided for in the Plan and in the 
Confirmation Order. 

1.5. Acceptance by Post-Consummation Trust Administrator.  The Post-
Consummation Trust Administrator hereby accepts the trust imposed upon him by this 
Agreement and agrees to observe and perform that trust on and subject to the terms and 
conditions set forth in this Agreement, the Plan, and the Confirmation Order.  In connection with 
and in furtherance of the purposes of the Liquidating Trust, the Post-Consummation Trust 
Administrator hereby accepts the transfer of the Post-Consummation Trust Assets (other than the 
Assets and those assets not otherwise abandoned pursuant to the terms of the Plan). 

1.6. Name of the Liquidating Trust. The Liquidating Trust  established hereby shall 
be known as the “Palm Harbor Liquidating Trust”. 

1.7. Post-Consummation Trust Oversight Committee.  Pursuant to the Plan and this 
Agreement, the Liquidating Trust shall establish the Post-Consummation Trust Oversight 
Committee (the “Oversight Committee”). The Oversight Committee shall have those duties and 
powers as provided for in this Agreement, Plan, and the Oversight Committee Bylaws, if any, 
governing the Oversight Committee.   

1.8. No Reversion to the Debtors.  Except as expressly provided in the Plan or under 
this Liquidation Trust Agreement, in no event shall any part of the Post-Consummation Trust 
Assets revert to or be distributed to the Debtors. 

ARTICLE II 

THE POST-CONSUMMATION TRUST ADMINSTRATOR 

2.1. Appointment. The Post-Consummation Trust Administrator shall be appointed to 
assume his responsibilities on the Effective Date.  The Post-Consummation Trust 
Administrator’s appointment shall continue until the earlier of (a) the termination of the 
Liquidating Trust, or (b) the Post-Consummation Trust Administrator’s resignation, removal, 
death, or disability (meaning herein, incapacity resulting in the inability to perform services for 
three consecutive months or in the aggregate of 180 days during any 12 month period). 
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2.2. General Powers. Except as otherwise provided in this Agreement, the Plan, or 
the Confirmation Order, the Post-Consummation Trust Administrator may control and exercise 
authority over the Post-Consummation Trust Assets, over the acquisition, management, and 
disposition thereof, and over the management and conduct of the business of the Liquidating 
Trust, subject to the supervision of the Oversight Committee.  Regarding all matters identified in 
Section 3.3 hereof, the Post-Consummation Trust Administrator, shall follow the direction of the 
Oversight Committee.  No Person dealing with the Liquidating Trust  shall be obligated to 
inquire into the Post-Consummation Trust Administrator’s authority in connection with the 
acquisition, management, or disposition of Post-Consummation Trust Assets; provided, however, 
the members of the Oversight Committee are entitled to make such inquires in connection with 
the exercise of their rights or powers pursuant to Section 3.3 of this Agreement.  The Post-
Consummation Administrator shall administer the Liquidating Trust, and its assets, and make 
Distributions from the proceeds of the Liquidating Trust in accordance with the Plan and this 
Agreement.  Subject to the rights and powers of the Oversight Committee set forth in Section 
3.3, the Post-Consummation Administrator shall be authorized, empowered and directed to take 
all actions necessary to comply with the Plan and exercise and fulfill the duties and obligations 
arising thereunder, including, without limitation, to: 

1. administer, sell, liquidate, or otherwise dispose of all of the 
Post-Consummation Trust Assets in accordance with the terms of the Plan and 
this Agreement; 

2. take all actions necessary to wind down the affairs of the 
Debtors consistent with the Plan and applicable non-bankruptcy law; 

3. file final federal, state, foreign and, to the extent applicable, 
local, tax returns, and, to the extent necessary, pay such Taxes from the Post-
Consummation Trust Assets; 

4. represent the Debtors’ Estates and the Liquidating Trust 
before the Bankruptcy Court and other courts of competent jurisdiction with 
respect to matters concerning the Liquidating Trust; 

5. seek the examination of any entity under and subject to the 
provisions of Bankruptcy Rule 2004; 

6. comply with applicable orders of the Bankruptcy Court and 
any other court of competent jurisdiction over the matters set forth herein; 

7. comply with all applicable laws and regulations concerning 
the matters set forth herein; 

8. exercise such other powers as may be vested in the 
Liquidating Trust pursuant to the this Agreement, the Plan, or other Final Orders 
of the Bankruptcy Court; 
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9. execute any documents, instruments, contracts, and 
agreements necessary and appropriate to carry out the powers and duties of the 
Liquidating Trust consistent with the Plan and this Agreement;  

10. provide periodic reporting to the Post-Consummation Trust 
Oversight Committee; and 

11. stand in the shoes of the Debtors for all purposes. 

2.3. Limitations on the Post-Consummation Trust Administrator.  
Notwithstanding anything under applicable law, this Agreement or the Plan to the contrary, the 
Post-Consummation Trust Administrator’s discretion and authority to retain and compensate 
professionals, prosecute and settle Claims, objections to Claims, or Causes of Actions, make 
distributions, or take other conduct requiring the approval of the Oversight Committee as set 
forth in this Agreement, shall be subject to the limitations contained in Section 3.3 below.  
Further, the Post-Consummation Trust Administrator shall not do or undertake any of the 
following: 

(a) Take or fail to take, any action that would jeopardize treatment of the 
Liquidating Trust  as a “liquidating trust” for federal income tax purposes. 

(b) Receive transfers of any listed stocks or securities, any readily-
marketable assets or any operating assets of a going business, except as is absolutely 
necessary or required under the Plan or the Confirmation Order; provided, however, that in 
no event shall the Post-Consummation Trust Administrator receive any such investment that 
would jeopardize treatment of the Liquidating Trust  as a “liquidating trust” for federal 
income tax purposes. 

(c) Exercise any investment power other than the power to invest in 
demand and time deposits in banks or savings institutions, temporary investments such as 
short term certificates of deposit or Treasury bills, money market mutual funds that are 
registered with the Securities and Exchange Commission under the Investment Company 
Act of 1940, as amended, and operated in accordance with Rule 2a-7 and that at the time of 
such investment are rated Aaa by Moody’s and/or AAAm by S&P, including such funds for 
which the Post-Consummation Trust Administrator or an affiliate provides investment 
advice or other services, or other investments that a “liquidating trust” within the meaning of 
Treasury Regulation Section 301.7701-4(d) may be permitted to hold, pursuant to the 
Treasury Regulations or any modification in the IRS guidelines, whether set forth in IRS 
rulings, revenue procedures, other IRS pronouncements or otherwise. 

(d) Receive or retain any operating assets of a going business, a 
partnership interest in a partnership that holds operating assets, or fifty percent (50%) or 
more of the stock of a corporation with operating assets, except as is absolutely necessary or 
required under the Plan or the Confirmation Order; provided, however, that in no event shall 
the Post-Consummation Trust Administrator receive or retain any such asset or interest that 
would jeopardize treatment of the Liquidating Trust  as a “liquidating trust” for federal 
income tax purposes. 
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2.4. Compensation of Post-Consummation Trust Administrator and its 

Professionals 

(a) The Post-Consummation Trust Administrator shall be entitled to 
receive reasonable compensation in connection with its performance of its duties at an 
hourly rate of $675, plus the reimbursement of reasonable out-of-pocket expenses. Any 
successor to the Post-Consummation Trust Administrator shall also be entitled to reasonable 
compensation in connection with the performance of its duties, which compensation may be 
different from the terms provided herein and shall be approved by the Oversight Committee, 
plus the reimbursement of reasonable out-of-pocket expenses. 

(b) On or before the last day of each month following the month for which 
compensation or reimbursement is sought, the Post-Consummation Trust Administrator and 
each of its professionals (unless any such professionals, the Post-Consummation Trust 
Administrator, and the Oversight Committee, agree to different treatment) seeking 
compensation shall serve a monthly statement on the Post-Consummation Trust 
Administrator and the Oversight Committee. The Post-Consummation Trust Administrator 
and the Oversight Committee will have ten (10) days from the date such statement is 
received to review the statement and object to such statement by serving an objection on the 
Post-Consummation Trust Administrator, the Oversight Committee, and the party seeking 
compensation setting forth the precise nature of the objection and the amount at issue.  At 
the expiration of the ten (10) day period, the Post-Consummation Trust Administrator shall 
pay from Post-Consummation Trust Assets 100% of the amounts requested, except for the 
portion of such fees and disbursements to which any objection has been made.  The parties 
shall attempt to consensually resolve objections, if any, to any monthly statement.  If the 
parties are unable to reach a consensual resolution of any such objection, the party who 
received an objection to its fees and costs may seek payment of such fees and costs by filing 
a motion with the Bankruptcy Court and providing notice to the Post-Consummation Trust 
Administrator.  If the Post-Consummation Trust Administrator or any professional fails to 
submit a monthly statement, it shall be ineligible to receive payment of fees and expenses 
therefore as provided in this Agreement until the monthly statement is submitted. 

2.5. General Duties, Obligations, Rights and Benefits of the Post-Consummation 
Trust Administrator.  The Post-Consummation Trust Administrator shall have all duties, 
obligations, rights and benefits assumed by, assigned to, or vested in the Liquidating Trust  under 
the Plan, the Confirmation Order, this Agreement and any other agreement entered into pursuant 
to or in connection with the Plan.  Such duties, obligations, rights and benefits include, without 
limitation, all duties, obligations, rights, and benefits relating to the collection and liquidation of 
the Post-Consummation Trust Assets, administration of Claims, satisfaction of claims of 
creditors, distributions to Beneficiaries, administration of the Liquidating Trust  and any other 
duties, obligations, rights and benefits reasonably necessary to accomplish the purpose of the 
Liquidating Trust  under the Plan, the Confirmation Order, this  Agreement and any other 
agreement entered into pursuant to or in connection with the Plan.  Without limiting the duties, 
obligations, rights and benefits of the Post-Consummation Trust Administrator under this Section 
or any other provision of this Agreement, the Post-Consummation Trust Administrator shall have 
all duties, obligations, rights, and benefits assigned to the Post-Consummation Trust 
Administrator under the Confirmation Order. 
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2.6. INTENTIONALLY OMITTED. 

2.7. Replacement of the Post-Consummation Trust Administrator. The Post-
Consummation Trust Administrator may resign at any time upon thirty (30) days’ written notice 
delivered to the Oversight Committee.  The Post-Consummation Trust Administrator may be 
removed by unanimous vote of the Oversight Committee. In the event of the resignation or 
removal of the Post-Consummation Trust Administrator, the Oversight Committee, shall, by 
majority vote, designate a person to serve as successor Post-Consummation Trust Administrator.  
Upon its appointment, the successor Post-Consummation Trust Administrator, without any 
further act, shall become fully vested with all of the rights, powers, duties and obligations of its 
predecessor and all responsibilities of the predecessor Post-Consummation Trust Administrator 
relating to the Liquidating Trust  shall be terminated.  In the event the Post-Consummation Trust 
Administrator’s appointment terminates by reason of termination (except for termination with 
cause), death or disability (as defined above), such Post-Consummation Trust Administrator 
shall be immediately compensated for all reasonable fees and expenses accrued through the 
effective date of termination, whether or not previously invoiced. The provisions of Article V 
shall survive the resignation or removal of any Post-Consummation Trust Administrator. 

2.8. Liquidating Trust  Continuance. The death, disability, resignation, or removal 
of the Post-Consummation Trust Administrator shall not terminate the Liquidating Trust  or 
revoke any existing agency created by the Post-Consummation Trust Administrator pursuant to 
this Agreement or invalidate any action theretofore taken by the Post-Consummation Trust 
Administrator, and the successor Post-Consummation Trust Administrator agrees that the 
provisions of this Agreement shall be binding upon and inure to the benefit of the successor Post-
Consummation Trust Administrator and all its successors or assigns. 

ARTICLE III 

POST-CONSUMMATION TRUST OVERSIGHT COMMITTEE 

3.1. Oversight Committee. As of the Effective Date, the Oversight Committee shall 
be comprised of (a) American Stock Transfer & Trust Company LLC as 3.25% Convertible 
Senior Notes Indenture Trustee; (b) AQR Absolute Return Master Account, LP c/o CNH 
Partners; (c) Greenwood Capital, LP and Greenwood Investors LP; and (d) Atlantic Service & 
Supply LLC (each, a “Member”, and, collectively, the “Members”).  Should any of the Members 
resign from or otherwise cease to serve on the Oversight Committee, replacements, if any, may 
be selected by the remaining Members acting by majority vote, upon notice to the Bankruptcy 
Court.  Except as otherwise expressly provided herein, a majority vote of the Members shall 
constitute an act or decision of the Oversight Committee. A Person shall not be disqualified from 
serving as a Member as a consequence of that Person’s employment or affiliation with an Entity 
engaged in the trading of Claims against or Interest in a Debtor, provided that an internal “ethical 
wall” has been created prohibiting such Person from discussing or sharing any information about 
the Debtors with others employed by or affiliated with the Entity engaged in such trading 
activities. 

3.2. Reports to Oversight Committee. Notwithstanding any other provision of this  
Agreement, the Post-Consummation Trust Administrator shall report to the Oversight 
Committee, on a regular basis as may be requested by the Oversight Committee, not less than 
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monthly or the first year following the Effective Date and thereafter no less than four times per 
year, which reports shall include such matters and information as reasonably requested by the 
Oversight Committee.  The Oversight Committee shall keep all such information strictly 
confidential, except to the extent the Oversight Committee deems it reasonably necessary to 
disclose such information to the Bankruptcy Court (in which case, a good faith effort shall be 
made to file such information under seal). 

3.3. Actions Requiring Approval of the Oversight Committee.  The Post-
Consummation Trust Administrator shall obtain the approval of the Oversight Committee (by at 
least a majority vote) prior to taking any action regarding any of the following matters: 

(a) The commencement of any Cause of Action or Claim Objection by the 
Liquidating Trust; 

(b) The settlement, compromise, withdrawal, dismissal or other resolution 
of any (i) Claims or Objections to Claims by the Liquidating Trust where the amount set 
forth in the Claim exceeds $20,000 of the amount set forth in the Liquidating Trust’s books 
and records as being owed pursuant to such claim; and (ii) Cause of Action by the 
Liquidating Trust if the amount sought to be recovered in the complaint or other document 
initiating such Cause of Action exceeds $20,000; 

(c) The sale, transfer, assignment, or other disposition of any non-Cash 
Post-Consummation Trust Assets having a valuation in excess of $10,000; 

(d) The abandonment of any non-Cash Post-Consummation Trust Assets 
that have a valuation of at least $20,000; 

(e) The borrowing of any funds by the Liquidating Trust or pledge of any 
portion of the Post-Consummation Trust Assets;  

(f) The exercise of any right or action set forth in this Agreement that 
expressly requires approval of the Oversight Committee, unless the applicable provision 
expressly requires unanimous approval of the Oversight Committee for the exercise of any 
such right or action, or as required under Section 2.7 of this Agreement; 

(g) The amount and timing of distributions from the proceeds of the Post-
Consummation Trust Assets; 

(h) The employment, retention, or replacement of one or more attorneys, 
accountants, auctioneers, brokers, managers, consultants, other professionals, agents, 
investigators, expert witnesses, consultants, and advisors as necessary to discharge the 
duties of the Post-Consummation Trust Administrator under the Plan and this Agreement if 
the proposed professional will be paid over $10,000 in the aggregate; 

(i) The establishment or setting of the Disputed Reserves or any other 
reserves in aid of distribution and opening, maintaining and administering bank accounts as 
necessary to discharge the duties of the Post-Consummation Trust Administrator under the 
Plan and this Agreement; or 
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(j) The payment of costs of the Liquidating Trust, including professional 
fees, costs, and expenses as set forth in the Plan, subject to the approval of the Post-
Consummation Trust Oversight Committee if any proposed payment is in excess of 
$10,000. 

In the event that the Post-Consummation Trust Administrator cannot take any action, 
including, without limitation, the prosecution of any Causes of Action or the objection to 
any Claim, by reason of an actual or potential conflict of interest, the Oversight Committee 
acting by a majority shall be authorized to take any such action(s) in his place and stead, 
including without limitation, the retention of professionals (which may include professionals 
retained by the Post-Consummation Trust Administrator) for such purpose of taking such 
actions.   

3.4. Investments and Bond. The Oversight Committee may authorize the Liquidating 
Trust  to invest the Post-Consummation Trust Assets in prudent investments other than those 
described in Section 345 of the Bankruptcy Code. The Oversight Committee may, at its 
discretion, require a fidelity bond from the Post-Consummation Trust Administrator in such 
reasonable amount as may be agreed to by majority vote of the Oversight Committee, but any 
costs associated with any such fidelity bond shall be payable exclusively from the Post-
Consummation Trust Assets. 

3.5. Compensation of Oversight Committee.  Each active Member shall be entitled 
to receive $2,500 per meeting attended and reimbursement of reasonable out-of-pocket expenses 
incurred in such Member’s duty on behalf of the Oversight Committee. 

ARTICLE IV 

RESOLUTION AND RECONCILIATION OF GENERAL UNSECURED CLAIMS 

4.1. The Liquidating Trust’s Exclusive Authority to Reconcile General 

Unsecured Claims. Pursuant to Article IX(A)1 of the Plan and subject to Section 3.3 herein, the 
Liquidating Trust shall have exclusive authority to File objections to, and settle, compromise, 
withdraw or litigate to judgment objections to any and all General Unsecured Claims after the 
Effective Date. 

ARTICLE V 

LIABILITY OF POST-CONSUMMATION TRUST ADMINISTRATOR AND THE 

OVERSIGHT COMMITTEE 

5.1. Standard of Care; Exculpation. Neither the Post-Consummation Trust 
Administrator, the Members of the Oversight Committee, nor any director, officer, affiliate, 
employee, employer, professional, agent or representative of the Post-Consummation Trust 
Administrator or any Member of the Oversight Committee (the “Exculpated Party” and 
collectively, the “Exculpated Parties”) shall be liable for losses, claims, damages, liabilities, 
obligations, settlements, proceedings, suits, judgments, causes of action, litigation, actions, 
investigations (whether civil or administrative and whether sounding in tort, contract or 
otherwise), penalties, costs, and expenses, including reasonable fees and disbursements 
(collectively referred to herein as “Losses”) whether or not in connection with litigation in which 
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any Exculpated Party is a party, or enforcing this  Agreement (including these exculpation 
provisions), as and when imposed on the Post-Consummation Trust Administrator, incurred, 
caused by, relating to, based upon or arising out of (directly or indirectly) the Post-
Consummation Trust Administrator’s or the Oversight Committee’s execution, delivery, and 
acceptance of or the performance or nonperformance of its powers, duties and obligations under 
this Agreement, the Plan, or the Confirmation Order or as may arise by reason of any action, 
omission or error of an Exculpated Party; provided, however, that the foregoing limitation shall 
not apply to any Losses suffered or incurred by any holder of a Claim or Interest or Beneficiary 
that are found in a final judgment by a court of competent jurisdiction (not subject to further 
appeal) to have resulted primarily and directly from the fraud, gross negligence or willful 
misconduct of such Exculpated Party.  Every act taken or omitted, power exercised or obligation 
assumed by the Liquidating Trust  or any Exculpated Party pursuant to the provisions of this 
Agreement shall be held to be taken or omitted, exercised, or assumed, as the case may be, by the 
Liquidating Trust  or any Exculpated Party acting for and on behalf of the Liquidating Trust  and 
not otherwise; provided, however, that none of the foregoing Entities or Persons are deemed to 
be responsible for any other such Entities’ or Persons’ actions or inactions.  Except as provided 
in the first proviso of the first sentence of this Section 5.1, every Person, firm, corporation, or 
other Entity contracting or otherwise dealing with or having any relationship with the 
Liquidating Trust  or any Exculpated Party shall have recourse only to the Post-Consummation 
Trust Assets for payment of any liabilities or other obligations arising in connection with such 
contracts, dealings or relationships and the Liquidating Trust  and the Exculpated Parties shall 
not be individually liable therefore.  In no event shall the Post-Consummation Trust 
Administrator or any Exculpated Party be liable for indirect, punitive, special, incidental, or 
consequential damage or loss (including but not limited to lost profits) whatsoever, even if the 
Post-Consummation Trust Administrator or any Exculpated Party has been informed of the 
likelihood of such loss or damages and regardless of the form of action.  Notwithstanding 
anything to the contrary herein, in no event shall the liability of the Post-Consummation Trust 
Administrator or any Exculpated Party under this Liquidating Trust  Agreement exceed the total 
amount of fees paid to the Post-Consummation Trust Administrator or any Exculpated Party 
under this Agreement. 

5.2. Indemnification. 

(a) Except as otherwise set forth in the Plan or Confirmation Order, the 
Post-Consummation Trust Administrator, the Members of the Oversight Committee and any 
director, officer, affiliate, employee, employer, professional, agent, or representative of the 
Post-Consummation Trust Administrator or the Members of the Oversight Committee (each, 
an “Indemnified Party” and collectively, the “Indemnified Parties”) shall be defended, held 
harmless and indemnified from time to time by the Liquidating Trust against any and all 
losses, claims, damages, liabilities, penalties, obligations and expenses, including the costs 
for counsel or others in investigating, preparing, or defending any action or claim, whether 
or not in connection with litigation in which any Indemnified Party is a party, or enforcing 
this Agreement (including these indemnity provisions), as and when imposed on the Post-
Consummation Trust Administrator, incurred, caused by, relating to, based upon or arising 
out of (directly or indirectly) the Post-Consummation Trust Administrator’s or the Oversight 
Committee’s execution, delivery, and acceptance of or the performance or nonperformance 
of its powers, duties, and obligations under this Agreement, the Plan, or the Confirmation 
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Order or as may arise by reason of any action, omission, or error of an Indemnified Party; 
provided, however, such indemnity shall not apply to any such Losses to the extent it is 
found in a final judgment by a court of competent jurisdiction (not subject to further appeal) 
to have resulted primarily and directly from the fraud, gross negligence, or willful 
misconduct of such Indemnified Party. Satisfaction of any obligation of the Liquidating 
Trust arising pursuant to the terms of this Section shall be payable only from the Post-
Consummation Trust Assets, shall be advanced prior to the conclusion of such matter and 
such right to payment shall be prior and superior to any other rights to receive a distribution 
of the Post-Consummation Trust Assets. 

(b) Subject to the availability of Post-Consummation Trust Assets, the 
Liquidating Trust  shall promptly pay to the Indemnified Party the expenses set forth in 
subparagraph (a) above upon submission of invoices therefore on a current basis.  Each 
Indemnified Party hereby undertakes, and the Liquidating Trust  hereby accepts its 
undertaking, to repay any and all such amounts so paid by the Liquidating Trust  if it shall 
ultimately be determined that such Indemnified Party is not entitled to be indemnified 
therefore under this Agreement. 

5.3. No Liability for Acts of Successor/Predecessor Post-Consummation Trust 

Administrators. Upon the appointment of a successor Post-Consummation Trust Administrator 
and the delivery of the Post-Consummation Trust Assets to the successor Post-Consummation 
Trust Administrator, the predecessor Post-Consummation Trust Administrator and any director, 
officer, affiliate, employee, employer, professional, agent or representative of the predecessor 
Post-Consummation Trust Administrator shall have no further liability or responsibility with 
respect thereto.  A successor Post-Consummation Trust Administrator shall have no duty to 
examine or inquire into the acts or omissions of its immediate or remote predecessor and no 
successor Post-Consummation Trust Administrator shall be in any way liable for the acts or 
omissions of any predecessor Post-Consummation Trust Administrator unless a successor Post-
Consummation Trust Administrator expressly assumes such responsibility.  A predecessor Post-
Consummation Trust Administrator shall have no liability for the acts or omissions of any 
immediate or subsequent successor Post-Consummation Trust Administrator for any events or 
occurrences subsequent to the cessation of its role as Post-Consummation Trust Administrator. 

5.4. Reliance by Post-Consummation Trust Administrator and the Oversight 

Committee on Documents or Advice of Counsel. Except as otherwise provided in this 
Agreement, the Post-Consummation Trust Administrator, the Oversight Committee, any director, 
officer, affiliate, employee, employer, professional, agent or representative of the Post-
Consummation Trust Administrator, and the Members of the Oversight Committee may rely, and 
shall be protected from liability for acting, upon any resolution, certificate, statement, 
instrument, opinion, report, notice, request, consent, order or other paper or document reasonably 
believed by the Post-Consummation Trust Administrator and/or the Oversight Committee to be 
genuine and to have been presented by an authorized party. Neither the Post-Consummation 
Trust Administrator nor the Oversight Committee, shall be liable for any action taken or suffered 
by the Post-Consummation Trust Administrator or the Oversight Committee, as applicable, in 

reasonable reliance upon the advice of counsel or other professionals engaged by the Post-
Consummation Trust Administrator. The Post-Consummation Trust Administrator and the 
Oversight Committee, as applicable, shall be fully indemnified by the Liquidating Trust  for or in 
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respect of any action taken, suffered or omitted by it and in accordance with such advice or 
opinion. 

5.5. Insurance. The Post-Consummation Trust Administrator, upon the approval of 
the Oversight Committee, may purchase, using Post-Consummation Trust Assets, and carry all 
insurance policies and pay all insurance premiums and costs the Oversight Committee (if any) 
and the Post-Consummation Trust Administrator deem reasonably necessary or advisable, 
including, without limitation, purchasing any errors and omissions insurance with regard to any 
Losses it may incur, arising out of or due to its actions or omissions, or consequences of such 
actions or omissions, other than as a result of its fraud or willful misconduct, with respect to the 
implementation and administration of the Plan or this Agreement. 

5.6. The provisions of this Article V shall survive the termination of this Agreement 
and the death, resignation, removal, liquidation, dissolution, or replacement of the Post-
Consummation Trust Administrator or the dissolution of the Oversight Committee. 

ARTICLE VI 

GENERAL PROVISIONS CONCERNING ADMINISTRATION OF THE 

LIQUIDATING TRUST  

6.1. Liquidating Trust  Reserve. The Liquidating Trust may, at its discretion, 
establish the Liquidating Trust Reserve as set forth in Section 9.2 of this Agreement. 

6.2. Register of Beneficiaries. The Liquidating Trust  shall maintain at all times a 
register of the names, distribution addresses, amounts of Allowed Claims, and the ratable 
interests in the Liquidating Trust of the Beneficiaries (the “Register”). The initial Register shall 
be delivered to the Post-Consummation Trust Administrator by the Debtors and shall be based on 
the list of holders of Claims maintained by BMC Group, Inc. as of the Effective Date and 
prepared in accordance with the provisions of the Plan and the Confirmation Order. All 
references in this Agreement to holders of beneficial interests in the Liquidating Trust  shall be 
read to mean holders of record as set forth in the Register maintained by the Post-Consummation 
Trust Administrator and shall exclude any beneficial owner not recorded on such Register. The 
Post-Consummation Trust Administrator shall cause the Register to be kept at its office or at 
such other place or places as may be designated by the Post-Consummation Trust Administrator 
from time to time. 

(a) Books and Records. On the Effective Date, the Debtors shall transfer 
and assign to the Liquidating Trust full title to, and the Liquidating Trust shall be authorized 
to take possession of, all of the books and records of the Debtors. The Liquidating Trust  
shall have the responsibility of storing and maintaining books and records transferred 
hereunder until the Chapter 11 Cases are closed, after which time such books and records 
may, to the extent not prohibited by applicable law, be abandoned or destroyed without 
further Bankruptcy Court order. For the purpose of this Section 6.2, books and records 
include computer generated or computer maintained books and records and computer data, 
as well as electronically generated or maintained books and records or data, along with 
books and records of the Debtors maintained by or in possession of third parties and all of 
the claims and rights of the Debtors in and to their books and records, wherever located. 
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(b) The Post-Consummation Trust Administrator also shall maintain in 
respect of the Liquidating Trust  and the Beneficiaries, books and records relating to the 
Post-Consummation Trust Assets and any income or proceeds realized therefrom and the 
payment of expenses of and claims against or assumed by the Liquidating  Trust  in such 
detail and for such period of time as may be necessary to enable it to make full and proper 
reports in respect thereof. Except as expressly provided in this Agreement, the Plan, or the 
Confirmation Order, or as may be required by applicable law (including securities law), 
nothing in this Agreement is intended to require the Liquidating  Trust  to file any 
accounting or seek approval of any court with respect to the administration of the 
Liquidating  Trust, or as a condition for making any payment or distribution out of the Post-
Consummation Trust Assets. The Oversight Committee shall have the right to inspect the 
books and records of the Liquidating  Trust  at any time upon reasonable notice to the Post-
Consummation Trust Administrator. Beneficiaries shall have the right upon thirty (30) days’ 
prior written notice delivered to the Post-Consummation Trust Administrator to inspect the 
Liquidating Trust’s books and records, including the Register, provided such Beneficiary 
shall have entered into a confidentiality agreement in form and substance reasonably 
satisfactory to the Post-Consummation Trust Administrator. Satisfaction of the foregoing 
condition notwithstanding, if (a) the Post-Consummation Trust Administrator and the 
Oversight Committee, determine in good faith that the inspection of the Liquidating Trust’s 
books and records, including the Register, by any Beneficiary, would be detrimental to the 
Liquidating Trust  or (b) such Beneficiary is a defendant (or potential defendant) in a 
pending (or potential) action brought by the Liquidating Trust, the Liquidating  Trust  may 
deny such request for inspection. The Bankruptcy Court shall resolve any dispute between 
any Beneficiary and the Post-Consummation Trust Administrator under this Section 6.2. 

6.3. Interim Reports to Beneficiaries. The Liquidating Trust shall file with the 
Bankruptcy Court semi-annual reports (which reports may be the post-confirmation quarterly 
reports required by the Office of the United States Trustee) regarding the liquidation or other 
administration of the Post-Consummation Trust Assets and will make such reports available to 
any Beneficiary upon such Beneficiary’s written request. 

6.4. Final Accounting of Post-Consummation Trust Administrator. The Post- 
Consummation Trust Administrator (or any such successor Post-Consummation Trust 
Administrator) shall within ninety (90) days after the termination of the Liquidating Trust  or the 
death, dissolution, resignation or removal of the Post-Consummation Trust Administrator, render 
an accounting containing at least the following information: 

(a) A description of the value of the Post-Consummation Trust Assets. 

(b) A summarized accounting in sufficient detail of all gains, losses, 
receipts, disbursements and other transactions in connection with the Liquidating Trust  and 
the Post-Consummation Trust Assets during the Post-Consummation Trust Administrator’s 
term of service, including their source and nature. 

(c) The ending balance of all Post-Consummation Trust Assets as of the 
date of the accounting, including the Cash balance on hand and the name(s) and location(s) 
of the depository or depositories where the Cash is kept. 
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(d) All known liabilities of the Liquidating Trust. 

(e) All pending actions. 

6.5. Filing of Accounting. The final accounting described in Section 6.4 shall be filed 
with the Bankruptcy Court and all Beneficiaries shall have notice that the final accounting has 
been filed and an opportunity to have a hearing on the approval of the accounting and the 
discharge and release of the Post-Consummation Trust Administrator. 

ARTICLE VII 

BENEFICIAL INTERESTS AND BENEFICIARIES 

7.1. Trust Beneficial Interests. Each holder of an Allowed Claim entitled to 
distributions from the Post-Consummation Trust shall be entitled to receive beneficial interests in 
accordance with the treatment of such Claim under the Plan, and shall be entitled to distributions 
as set forth in the Plan; provided however, that the Post-Consummation Trust shall have no 
obligations to make distributions to holders of Allowed Claims that do not timely respond to 
requests for tax identification information as set forth in the Plan.  

7.2. Interest Beneficial Only. Ownership of a beneficial interest in the Liquidating 
Trust  shall not entitle any Beneficiary to any title in or to the Post-Consummation Trust Assets 
or to any right to call for a partition or division of the Post-Consummation Trust Assets or to 
require an accounting. 

7.3. Evidence of Beneficial Interest. Ownership of a beneficial interest in the 
Liquidating Trust shall not be evidenced by any certificate, security or receipt or in any other 
manner whatsoever, except as maintained on the books and records of the Liquidating Trust by 
the Post-Consummation Trust Administrator, which may be the Register. 

7.4. Exemption from Registration. The parties hereto intend that the rights of the 
holders of the beneficial interests arising under this Agreement shall not be “securities” under 
applicable laws, but none of the parties hereto represents or warrants that such rights shall not be 
securities or shall be entitled to exemption from registration under applicable securities laws. If 
such rights constitute securities, the parties hereto intend for the exemption from registration 
provided by Section 1145 of the Bankruptcy Code and by other applicable law to apply to their 
issuance under the Plan. 

7.5. Transfers of Beneficial Interests. Beneficial interests in the Liquidating Trust  
shall be nontransferable except upon death of the interest holder or by operation of law. The 
Liquidating Trust shall not have any obligation to recognize any transfer of Claims occurring 
after the Effective Date. Only those holders of Claims of record stated on the transfer ledgers as 
of the close of business on the Effective Date, to the extent applicable, shall be entitled to be 
recognized for all purposes hereunder. 

7.6. Absolute Owners. The Post-Consummation Trust Administrator may deem and 
treat the Beneficiary reflected as the owner of a beneficial interest on the Register as the absolute 
owner thereof for the purposes of receiving distributions and payments on account thereof for 
federal and state income tax purposes and for all other purposes whatsoever. 



15 

7.7. Change of Address. A Beneficiary may, after the Effective Date, select an 
alternative distribution address by filing a notice with the Bankruptcy Court or by written notice 
under penalty of perjury (copy served on the Post-Consummation Trust Administrator) 
identifying such alternative distribution address. Absent such notice, the Post-Consummation 
Trust Administrator shall not recognize any such change of distribution address. Such 
notification shall be effective only upon receipt by the Post-Consummation Trust Administrator. 

7.8. Effect of Death, Dissolution, Incapacity or Bankruptcy of Beneficiary. The 
death, dissolution, incapacity or bankruptcy of a Beneficiary during the term of the Liquidating 
Trust shall not operate to terminate Liquidating Trust during the term of the Liquidating Trust 
nor shall it entitle the representative or creditors of the deceased, incapacitated or bankrupt 
Beneficiary to an accounting or to take any action in any court or elsewhere for the distribution 
of the Post-Consummation Trust Assets or for a partition thereof nor shall it otherwise affect the 
rights and obligations of the Beneficiary under this Agreement or in the Liquidating Trust. 

7.9. Standing. Except as expressly provided in this Agreement, the Plan or the 
Confirmation Order, a Beneficiary does not have standing to direct the Post-Consummation 
Trust Administrator to do or not to do any act or to institute any action or proceeding at law or in 
equity against any party (other than against the Post-Consummation Trust Administrator to the 
extent provided in this Agreement) upon or with respect to the Post-Consummation Trust Assets. 

ARTICLE VIII 

PROCEDURES FOR RESOLVING AND TREATING DISPUTED CLAIMS 

8.1. Incorporation of Plan Provisions. As of the Effective Date, the Liquidating 
Trust  shall assume responsibility for all Claims matters established by the Plan. In accordance 
with the Plan, the Liquidating Trust shall establish Disputed Claims Reserves pending resolution, 
as set forth in the Plan, of all contested matters and adversary proceedings concerning Disputed 
Claims. 

8.2. Disputed Claims Reserve. 

(a) Establishment of Disputed Claims Reserve. On the initial 
distribution date (or on any other date on which distributions are made by the Post-
Consummation Trust Administrator), and in connection with making all distributions 
required to be made on any such date under the Plan, the Post-Consummation Trust 
Administrator shall establish a separate Disputed Claims Reserve on account of distributions 
of Cash as necessary pursuant to the Plan. 

(b) Amounts to Be Reserved. The Post-Consummation Trust 
Administrator shall reserve the ratable proportion of all Cash, or other property allocated for 
distribution on account of each Disputed Claim based upon the asserted amount of each 
such Disputed Claim, or such lesser amount as may be estimated by the Bankruptcy Court in 
accordance with the Plan. All Cash or other property allocable to Disputed Claims 
hereunder shall be distributed by the Post-Consummation Trust Administrator to the 
relevant Disputed Claims Reserve on the initial distribution date (or such other date on 
which distributions are made pursuant to the Plan and this Agreement).  
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(c) Distribution. Payments on any Disputed Claim that becomes an 
Allowed Claim shall be distributed by the Post-Consummation Trust Administrator from the 
Disputed Claims Reserve.  If a distribution to such Holder of such Allowed Claim’s 
applicable class has already occurred, then the Post-Consummation Trust Administrator 
shall make any necessary catch-up payments to the Holder of such Allowed Claim within a 
reasonable amount of time after such Disputed Claim becomes an Allowed Claim.  
Distributions to each holder of a Disputed Claim that has become an Allowed Claim (and to 
the extent that the Holder of the Disputed Claim has not received prior distributions on 
account of that Claim) shall be made in accordance with the provisions of the Plan. 

(d) Termination of Disputed Reserves. Each Disputed Reserve shall be 
closed and extinguished by the Post-Consummation Trust Administrator when all 
distributions and other dispositions of Cash or other property required to be made therefrom 
under the Plan and this Agreement have been made. Upon closure of a Disputed Reserve, all 
Cash and other property held in that Disputed Reserve shall revest in the Liquidating  Trust  
as a part of the general Post-Consummation Trust Assets and such Cash and property shall 
be used to pay the fees and expenses of the Liquidating Trust in accordance with this 
Agreement, and thereafter distributed on a pro rata basis to holders of Allowed Claims 
entitled to distributions from the Liquidating Trust. 

(e) Transmittal of Distributions and Notices. Any property or notice 
which a person is or becomes entitled to receive pursuant to the Plan and this Agreement 
may be delivered by regular mail, postage prepaid, in an envelope addressed to that person’s 
address listed in the Register. Property distributed in accordance with this subsection shall 
be deemed delivered to such person regardless of whether such property is actually received 
by that person. Notice given in accordance with this subsection shall be effective only upon 
receipt. 

ARTICLE IX 

DISTRIBUTIONS 

9.1. Distributions to Beneficiaries from Post-Consummation Trust Assets. All 
payments to be made by the Liquidating  Trust  to any Beneficiary shall be made only in 
accordance with the Plan, the Confirmation Order and this Agreement and from the Post-
Consummation Trust Assets (or from the income and proceeds realized from the Post-
Consummation Trust Assets) net of the Liquidating Trust  Reserve (defined below), Disputed 
Reserves, and other reserves established by the Post-Consummation Trust Administrator, if any, 
and only to the extent that the Liquidating  Trust  has sufficient Post-Consummation Trust Assets 
(or income and proceeds realized from the Post-Consummation Trust Assets) to make such 
payments in accordance with and to the extent provided for in the Plan, the Confirmation Order, 
and this Agreement. 

9.2. Distributions; Withholding. The Post-Consummation Trust Administrator shall 
make the initial distribution to holders of Allowed Claims entitled to distributions from the 
Liquidating Trust as provided in the Plan and, following the initial distribution the Post-
Consummation Trust Administrator shall make distributions to holders of Allowed Claims 
(including distributions of all net Cash (including net Cash proceeds)) on such dates as it chooses 
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in its sole discretion; provided, however, that the Liquidating  Trust  may retain and supplement 
from time to time a reserve (the “Liquidating  Trust  Reserve”) in such amount (a) as is 
reasonably necessary to meet contingent liabilities and to maintain the value of the Post-
Consummation Trust Assets during the term of the Liquidating Trust; (b) to pay reasonable 
administrative expenses including, without limitation, the compensation and the reimbursement 
of reasonable, actual and necessary costs, fees, and expenses (including attorneys’ fees and 
expenses, financial advisor fees and expenses, and disbursing agent fees and expenses) of the 
Post-Consummation Trust Administrator and the Oversight Committee, in connection with the 
performance of their duties in connection with this Agreement; and (c) to satisfy all other 
liabilities and claims of creditors of the Liquidating  Trust  incurred or assumed in respect of the 
Liquidating  Trust  (or to which the Post-Consummation Trust Assets are otherwise subject) in 
accordance with the Plan, the Confirmation Order and this Agreement. All such distributions 
shall be made as provided, and subject to any withholding or reserve, in this Agreement, the Plan 
or the Confirmation Order. Additionally, the Post-Consummation Trust Administrator may 
withhold from amounts distributable to any Beneficiary any and all amounts, determined in the 
Post-Consummation Trust Administrator’s discretion, to be required by any law, regulation, rule, 
ruling, directive, or other governmental requirement. In addition, all distributions under this 
Agreement shall be net of the actual and reasonable costs of making such distributions. Prior to 
the making of any distributions contemplated hereunder to holders of Allowed Claims entitled to 
distributions from the Liquidating  Trust, the Post-Consummation Trust Administrator shall 
obtain the prior consent of the Oversight Committee, with no less than ten (10) day’s written 
notice of any such proposed distribution, which notice shall include a summary of the aggregate 
amounts to be distributed, and additional information regarding the calculation of the aggregate 
distribution amounts for each Class of Allowed Claims entitled to distributions from the 
Liquidating  Trust as may be requested by the Oversight Committee. 

9.3. No Distribution Pending Allowance. No payment or distribution shall be made 
with respect to any Claim to the extent it is a Disputed Claim unless and until such Disputed 
Claim becomes an Allowed Claim, except for distributions into a Disputed Claims Reserve in 
accordance with the Plan, Confirmation Order, and this Agreement. 

9.4. Distributions after Allowance. Distributions to each holder of a Disputed Claim, 
to the extent that such Claim ultimately becomes an Allowed Claim, shall be made in accordance 
with the provisions of the Plan, Confirmation Order, and this Agreement. 

9.5. Non-Cash Property. Subject to Sections 2.3 and 3.3 hereof, any non-Cash 
property of the Liquidating  Trust  may be sold, transferred or abandoned by the Post-
Consummation Trust Administrator. Notice of such sale, transfer, or abandonment shall be 
provided to the holders, if any, of Secured Claims holding liens on such non-Cash property. If, in 
the Post-Consummation Trust Administrator’s reasonable judgment, such property cannot be 
sold in a commercially reasonable manner, or the Post-Consummation Trust Administrator 
believes, in good faith, such property has no value to the Liquidating  Trust, the Post-
Consummation Trust Administrator shall have the right, subject to the approval of the Oversight 
Committee, to abandon or otherwise dispose of such property, including by donation of such 
property to a charity designated by the Post-Consummation Trust Administrator Committee. 
Except in the case of fraud, willful misconduct, or gross negligence, no party in interest shall 
have a cause of action against the Post-Consummation Trust Administrator or any director, 
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officer, employee, consultant, or professional of the Post-Consummation Trust Administrator, 
the Oversight Committee, or of any of its Members or professionals, arising from or related to 
the disposition of non-Cash property in accordance with this Section. 

9.6. Undeliverable Distributions. If any distribution is returned as undeliverable, the 
Liquidating  Trust  may, in its discretion, make such efforts to determine the current address of 
the holder of the Claim with respect to which the distribution was made as the Liquidating  Trust  
deems appropriate, but no distribution to any holder shall be made unless and until the 
Liquidating  Trust  has determined the then-current address of the holder, at which time the 
distribution to such holder shall be made to the holder without interest. Amounts in respect of 
any undeliverable distributions made by the Liquidating  Trust  shall be returned to, and held in 
trust by, the Liquidating  Trust  until the distributions are claimed or are deemed to be unclaimed 
property under section 347(b) of the Bankruptcy Code (“Unclaimed Property”). 

9.7. Unclaimed Property. Except with respect to property not distributed because it is 
being held in a Disputed Reserve, distributions that are not claimed by the earlier to occur of (x) 
30 days after the final distribution; or (ii) 90 days after the distribution is returned as 
undeliverable or the date of issuance of check (in the case of an unclaimed distribution) (the 
“Unclaimed Property Date”), shall be deemed to be Unclaimed Property and shall vest or revest 
in the Liquidating  Trust, and the Claims with respect to which those distributions are made shall 
be automatically canceled. After the expiration of Unclaimed Property Date, the claim of any 
Person or Entity to those distributions shall be discharged and forever barred. Nothing contained 
in the Plan or this Agreement shall require the Liquidating  Trust  to attempt to locate any holder 
of an Allowed Claim entitled to distributions from the Liquidating  Trust. All funds or other 
property that vests or revests in the Liquidating  Trust  and pursuant to this Section 9.7 shall be 
distributed by the Post-Consummation Trust Administrator to the other holders of Allowed 
Claims in accordance with the provisions of the Plan and this Agreement. A Claim, and the 
Unclaimed Property distributed on account of such Claim, shall not escheat to any federal, state, 
or local government or other entity by reason of the failure of its holder to claim a distribution in 
respect of such Claim. 

9.8. Time Bar to Cash Payments by Check. Checks issued by the Liquidating  Trust  
on account of Allowed Claims shall be null and void if not negotiated within 180 days after the 
date of issuance thereof. Requests for the reissuance of any check that becomes null and void and 
pursuant to this Section shall be made directly to the Post-Consummation Trust Administrator by 
the holder of the Allowed Claim to whom the check was originally issued. Any Claim in respect 
of such voided check shall be made in writing on or before the later of the first anniversary of the 
Effective Date or the first anniversary of the date on which the Claim at issue became an 
Allowed Claim. After that date, all Claims in respect of void checks shall be discharged and 
forever barred and the proceeds of those checks shall revest in and become property of the 
Liquidating Trust as Unclaimed Property in accordance with Section 347(b) of the Bankruptcy 
Code and be distributed as Unclaimed Property. 

9.9. Withholding Taxes and Expenses of Distribution. Any federal, state, or local 
withholding taxes or other amounts required to be withheld under applicable law shall be 
deducted from distributions hereunder. All holders of Claims shall be required to provide the 
Post-Consummation Trust Administrator with any information necessary to effect the 
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withholding of such taxes. In addition, all distributions under the Plan shall be net of the 
actual and reasonable costs of making such distributions. 

9.10. Distributions on Non-Business Days. Any payment or distribution due on a day 
other than a Business Day shall be made, without interest, on the next Business Day. 

9.11. No Distribution in Excess of Allowed Amount of Claim. Notwithstanding 
anything to the contrary herein, no Holder of an Allowed Claim shall receive in respect of such 
Claim any distribution in excess of the Allowed amount of such Claim. 

9.12. Setoff and Recoupment. As set forth in Article VII.F of the Plan, the Liquidating  
Trust  may, but shall not be required to, setoff against, or recoup from, any Claim and the 
distribution to be made pursuant to the Plan in respect thereof, any claims or defenses of any 
nature whatsoever that any of the Debtors, the Estates or the Liquidating  Trust  may have 
against the holder of such Claim, but neither the failure to do so nor the allowance of any Claim 
under the Plan shall constitute a waiver or release by the Debtors, the Estates or the Liquidating  
Trust  of any claim, defense, right of setoff, or recoupment that any of them may have against the 
holder of any Claim. 

ARTICLE X 

TAXES 

10.1. Income Tax Status. Consistent with Revenue Procedure 94-45, 1994-28 I.R.B. 
124, the Liquidating  Trust  shall be treated as a Liquidating  Trust  pursuant to Treasury 
Regulation Section 301.7701-4(d) and as a grantor trust pursuant to IRC Sections 671-677. As 
such, the Beneficiaries will be treated as both the grantors and the deemed owners of the 
Liquidating  Trust. Any items of income, deduction, credit, and loss of the Liquidating  Trust  
shall be allocated for federal income tax purposes to the Beneficiaries. 

10.2. Tax Returns. In accordance with IRC Section 6012 and Treasury Regulation 
Section 1.671-4(a), the Liquidating  Trust  shall cause to be prepared and filed with the IRS 
annual tax returns on Form 1041. In addition, the Liquidating  Trust  shall cause to be prepared 
and filed in a timely manner such other tax returns, including any state and local tax returns, as 
are required by applicable law and pay any taxes shown as due thereon out of the Post-
Consummation Trust Assets (or the income or proceeds thereof). Within a reasonable time 
following the end of the taxable year, the Liquidating  Trust  shall send to each Beneficiary a 
separate statement setting forth the Beneficiary’s share of items of income, gain, loss, deduction 
or credit and will instruct each such Beneficiary to report such items on their federal income tax 
returns. The Liquidating  Trust  may provide each Beneficiary with a copy of the Form 1041 for 
the Liquidating  Trust  (without attaching any other Beneficiary’s Schedule K-1 or other 
applicable information form) along with such Beneficiary’s Schedule K-1 or other applicable 
information form in order to satisfy the foregoing requirement. The Liquidating  Trust  shall 
allocate the taxable income, gain, loss, deduction, or credit of the Liquidating  Trust  with respect 
to each Beneficiary. 

10.3. Withholding of Taxes and Reporting Related to Liquidating  Trust  

Operations. The Liquidating  Trust  shall comply with all withholding and reporting 
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requirements imposed by any federal, state, local, or foreign taxing authority, and all 
distributions made by the Liquidating  Trust  shall be subject to any such withholding and 
reporting requirements. To the extent that the operation of the Liquidating  Trust  or the 
liquidation of the Post-Consummation Trust Assets creates a tax liability, the Liquidating  Trust  
shall promptly pay such tax liability out of the Post-Consummation Trust Assets (or the income 
or proceeds thereof) and any such payment shall be considered a cost and expense of the 
operation of the Liquidating  Trust  payable without Bankruptcy Court order. The Liquidating  
Trust  may reserve a sum, the amount of which shall be determined by the Liquidating  Trust  
with the approval of the Oversight Committee, sufficient to pay the accrued or potential tax 
liability arising out of the operations of the Liquidating  Trust  or the operation of the Post-
Consummation Trust Assets. Upon the approval of the Oversight Committee, the Post-
Consummation Trust Administrator, on behalf of the Liquidating  Trust, may enter into 
agreements with taxing authorities or other governmental units for the payment of such amounts 
as may be withheld. Any federal, state, or local withholding taxes or other amounts required to 
be withheld under applicable law shall be deducted from distributions hereunder. All 
Beneficiaries shall be required to provide any information necessary to effect the withholding of 
such taxes. 

10.4. Valuations. As soon as possible after the Effective Date, the Post-Consummation 
Trust Administrator and the Oversight Committee, shall work together to make a good faith 
determination of the value of all of the Post-Consummation Trust Assets. The Post-
Consummation Trust Administrator shall establish appropriate means to apprise the Oversight 
Committee and the Beneficiaries of such valuation and such valuation shall be used consistently 
by all parties (including, without limitation, the Debtors, the Liquidating  Trust, the 
Beneficiaries, and the Oversight Committee) for all federal income tax purposes. 

10.5. Treatment of Disputed Reserves. Notwithstanding any other provision of this 
Agreement to the contrary, subject to definitive guidance from the IRS or a court of competent 
jurisdiction to the contrary, the Liquidating  Trust  shall (i) treat any Post-Consummation Trust 
Assets allocable to, or retained on account of, a Disputed Claims Reserve in accordance with 
Section 8.2 of this Agreement as held by one or more discrete trusts for federal income tax 
purposes, consisting of separate and independent shares to be established in respect of each 
Disputed Claim, in accordance with the trust provisions of the IRC (sections 641 et seq.), (ii) 
treat as taxable income or loss of each Disputed Claims Reserve, with respect to any given 
taxable year, the portion of the taxable income or loss of the Liquidating  Trust  that would have 
been allocated to the holders of Disputed Claims had such Claims been Allowed on the Effective 
Date (but only for the portion of the taxable year with respect to which such Claims are 
unresolved), (iii) treat as a distribution from the Disputed Claims Reserve any increased amounts 
distributed by the Liquidating  Trust  as a result of any Disputed Claims resolved earlier in the 
taxable year, to the extent such distributions relate to taxable income or loss of the Disputed 
Claims Reserve determined in accordance with the provisions hereof, and (iv) to the extent 
permitted by applicable law, report consistent with the foregoing for state and local income tax 
purposes. All Beneficiaries shall report, for income tax purposes, consistent with the foregoing. 
In the event, and to the extent, any Cash retained on account of Disputed Claims in the Disputed 
Claims Reserve is insufficient to pay the portion of any such taxes attributable to the taxable 
income arising from the assets allocable to, or retained on account of, Disputed Claims, such 
taxes shall be (i) reimbursed from any subsequent Cash amounts retained on account of Disputed 
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Claims, or (ii) to the extent such Disputed Claims have subsequently been resolved, deducted 
from any amounts distributable by the Post-Consummation Trust Administrator as a result of the 
resolutions of such Disputed Claims. 

10.6. Expedited Determination of Taxes. The Liquidating  Trust  may request an 
expedited determination of taxes of the Liquidating  Trust, including the Disputed Reserves, 
under section 505(b) of the Bankruptcy Code for all returns filed for the Liquidating  Trust  for 
all taxable periods through the termination of the Liquidating  Trust. 

ARTICLE XI 

TERMINATION OF LIQUIDATING  TRUST  

11.1. Termination of Liquidating  Trust.  The Post-Consummation Trust 
Administrator and the Oversight Committee shall be discharged and the Liquidating  Trust  shall 
be terminated, at such time as (a) all Disputed Claims have been resolved, (b) all of the Post-
Consummation Trust Assets have been liquidated, (c) all duties and obligations of the Post-
Consummation Trust Administrator hereunder have been fulfilled, (d) all distributions required 
to be made by the Post-Consummation Trust Administrator under the Plan and this Agreement 
have been made, and (e) all of the Chapter 11 Cases have been closed; provided, however, that in 
no event shall the Liquidating Trust  be terminated later than the term of the Liquidating Trust  
under Section 11.2 of this Agreement, as such term may be extended pursuant to Section 11.2. 

11.2. Maximum Term.  The term of the Liquidating Trust  shall end no later than the 
fifth (5th) anniversary of the Effective Date (the “Initial Liquidating  Trust  Term”); provided, 
however, that the Post-Consummation Trust Administer may petition the Bankruptcy Court so 
that, not more than 30 days prior to such termination, the Bankruptcy Court extends the term of 
the Liquidating Trust (each, a “Supplemental Liquidating  Trust  Term”) because such extension 
is necessary to liquidate the Post-Consummation Trust Assets or to complete any distribution 
required by the Plan.  Multiple extensions may be obtained by the Post-Consummation 
Administrator so long as Bankruptcy Court Approval is obtained no more than 30 days prior to 
the expiration of each extended term.  Notwithstanding anything to the contrary in this Section 
11.2, however, the Supplemental Liquidation Term may not exceed five (5) years without a 
favorable letter ruling from the IRS that any further extension would not adversely affect the 
status of the Liquidating Trust  as a Liquidating Trust  for federal income tax purposes. In 
addition, the provisions of this Section 11.2 shall be without prejudice to the right of any party in 
interest under Section 1109 of the Bankruptcy Code to petition the Bankruptcy Court, for cause 
shown, to shorten the Supplemental Liquidating  Trust  Term. 

11.3. Events Upon Termination. At the conclusion of the term of the Liquidating 
Trust, the Post-Consummation Trust Administrator shall distribute the remaining Post-
Consummation Trust Assets, if any, to the Beneficiaries, in accordance with the Plan, the 
Confirmation Order, and this Agreement.  

11.4. Winding Up, Discharge, and Release of the Post-Consummation Trust 

Administrator. For the purposes of winding up the affairs of the Liquidating Trust  at the 
conclusion of its term, the Post-Consummation Trust Administrator shall continue to act as Post-
Consummation Trust Administrator until its duties under this Agreement have been fully 
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discharged or its role as Post-Consummation Trust Administrator is otherwise terminated under 
this Agreement and the Plan. Upon a motion by the Post-Consummation Trust Administrator, the 
Bankruptcy Court may enter an order relieving the Post-Consummation Trust Administrator, its 
agents and employees of any further duties, discharging, and releasing the Post-Consummation 
Trust Administrator and releasing its bond, if any. 

ARTICLE XII 

MISCELLANEOUS PROVISIONS 

12.1. Amendments. The Post-Consummation Trust Administrator may, with the 
approval of a majority of the Members of the Oversight Committee, amend this Agreement in 
any way that is not inconsistent with the Plan or the Confirmation Order. 

12.2. Waiver. No failure by the Liquidating Trust, the Post-Consummation Trust 
Administrator, or the Oversight Committee, to exercise or delay in exercising any right, power, 
or privilege hereunder shall operate as a waiver, nor shall any single or partial exercise of any 
right, power, or privilege hereunder preclude any further exercise thereof, or of any other right, 
power, or privilege. 

12.3. Advice of Counsel. The Post-Consummation Trust Administrator and the 
Oversight Committee (acting pursuant to Section 3.3) may consult with counsel with respect to 
any and all of its rights and duties hereunder, and the advice of counsel shall be full and 
complete authorization and protection from liability in respect of any action taken, suffered or 
omitted by it hereunder in good faith and in reliance thereon. 

12.4. Cumulative Rights and Remedies. The rights and remedies provided in this 
Agreement are cumulative and are not exclusive of any rights under law or in equity. 

12.5. No Bond Required. [?] [Delaware Requires] Notwithstanding any state law to 
the contrary, the Post-Consummation Trust Administrator (including any successor Post-
Consummation Trust Administrator) shall be exempt from giving any bond or other security in 
any jurisdiction other than as provided under Section 3.4 of this Agreement. 

12.6. Irrevocability. This Agreement and the Liquidating Trust  created hereunder 
shall be irrevocable, except as otherwise expressly provided in this Agreement. 

12.7. Tax Identification Numbers. The Post-Consummation Trust Administrator may 
require any Beneficiary to furnish to the Post-Consummation Trust Administrator its social 
security number or employer or taxpayer identification number as assigned by the IRS and the 
Post-Consummation Trust Administrator may condition any Distribution to any Beneficiary 
upon the receipt of such identification number. 

12.8. Relationship to the Plan. The principal purpose of this Agreement is to aid in the 
implementation of the Plan and, therefore, this Agreement incorporates and is subject to the 
provisions of the Plan and the Confirmation Order. In the event that any provision of this 
Agreement is found to be inconsistent with a provision of the Plan or the Confirmation Order, 
the provisions of the Plan or the Confirmation Order, as applicable, shall control. 
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12.9. Division of Liquidating Trust. Under no circumstances shall the Post-
Consummation Trust Administrator have the right or power to divide the Liquidating Trust  
unless authorized to do so by the Oversight Committee and the Bankruptcy Court. 

12.10. Applicable Law. This Liquidating Trust  shall be governed by and construed in 
accordance with the laws of the State of Delaware, without giving effect to rules governing the 
conflict of laws. 

12.11. Retention of Jurisdiction. Notwithstanding the Effective Date, and to the fullest 
extent permitted by law, the Bankruptcy Court shall retain exclusive jurisdiction over the 
Liquidating Trust after the Effective Date, including, without limitation, jurisdiction to resolve 
any and all controversies, suits and issues that may arise in connection therewith, including, 
without limitation, this Liquidating Trust Agreement, or any entity’s obligations incurred in 
connection herewith, including without limitation, any action against the Post-Consummation 
Trust Administrator or any Member of the Oversight Committee, if established pursuant to 
Section 1.7 hereof, or any professional retained by the Post-Consummation Trust Administrator 
or the Oversight Committee, in each case in its capacity as such. Each party to this Liquidating 
Trust Agreement hereby irrevocably consents to the exclusive jurisdiction of the Bankruptcy 
Court in any action to enforce, interpret or construe any provision of this Liquidating Trust 
Agreement or of any other agreement or document delivered in connection with this Liquidating 
Trust Agreement, and also hereby irrevocably waives any defense of improper venue, forum non 

conveniens or lack of personal jurisdiction to any such action brought in the Bankruptcy Court. 
Each party further irrevocably agrees that any action to enforce, interpret, or construe any 
provision of this Liquidating Trust Agreement will be brought only in the Bankruptcy Court. 
Each party hereby irrevocably consents to the service by certified or registered mail, return 
receipt requested, of any process in any action to enforce, interpret or construe any provision of 
this Liquidating Trust Agreement. 

12.12. Severability. In the event that any provision of this Agreement or the application 
thereof to any person or circumstance shall be determined by the Bankruptcy Court to be invalid 
or unenforceable to any extent, the remainder of this Agreement, or the application of such 
provision to persons or circumstance, other than those as to which it is held invalid or 
unenforceable, shall not be affected thereby, and such provision of this Agreement shall be valid 
and enforced to the fullest extent permitted by law. 

12.13. Limitation of Benefits. Except as otherwise specifically provided in this 
Agreement, the Plan or the Confirmation Order, nothing herein is intended or shall be construed 
to confer upon or to give any person other than the parties hereto and the Beneficiaries any rights 
or remedies under or by reason of this Agreement. 

12.14. Notices. All notices, requests, demands, consents, and other communications 
hereunder shall be in writing and shall be deemed to have been duly given to a person, if 
delivered in person or by facsimile with an electromagnetic report of delivery or if sent by 
overnight mail, registered mail, certified mail, or regular mail, with postage prepaid, to the 
following addresses: 

If to the Post-Consummation Trust Administrator: 
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Brian Cejka 
Avarez & Marsal Holdings, LLC 
Trammell Crow Center 
2100 Ross Avenue, 21st Floor 
Dallas TX 75201 
(214) 438-8446 
Bcejka@alvarezandmarsal.com 

If to the Oversight Committee: 

Steven Tannenbaum, President 
Greenwood Investments, Inc., General Partner 
Greenwood Capital LP 
Greenwood Investors LP 
222 Berkeley Street, 17th Floor 
Boston, MA 02116 
(617) 236-4240 
tannenbaum@greendwoodcap.com 

If to a Beneficiary: 

To the name and distribution address set forth in the Register with respect to 
such Beneficiary. 

The parties may designate in writing from time to time other and additional places to which 
notices may be sent. 

12.15. Further Assurances. From and after the Effective Date, the parties hereto 
covenant and agree to execute and deliver all such documents and notices and to take all such 
further actions as may reasonably be required from time to time to carry out the intent and 
purposes of this Agreement, and to consummate the transactions contemplated hereby. 

12.16. Integration. This Agreement, the Plan, and the Confirmation Order constitute the 
entire agreement with, by and among the parties thereto, and there are no representations, 
warranties, covenants, or obligations except as set forth herein, in the Plan and in the 
Confirmation Order. This Agreement, together with the Plan and the Confirmation Order, 
supersede all prior and contemporaneous agreements, understandings, negotiations, and 
discussions, written or oral, of the parties hereto, relating to any transaction contemplated 
hereunder. Except as otherwise provided in this Agreement, the Plan or Confirmation Order, 
nothing herein is intended or shall be construed to confer upon or give any person other than the 
parties hereto and the Beneficiaries any rights or remedies under or by reason of this Agreement. 

12.17. Interpretation. The enumeration and Section headings contained in this 
Agreement are solely for convenience of reference and shall not affect the meaning or 
interpretation of this Agreement or of any other provision hereof. Unless context otherwise 
requires, whenever used in this Agreement the singular shall include the plural and the plural 
shall include the singular, and words importing the masculine gender shall include the feminine 
and the neuter, if appropriate, and vice versa, and words importing persons shall include 
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partnerships, associations, and corporations. The words herein, hereby, and hereunder and words 
with similar import, refer to this Agreement as a whole and not to any particular Section or 
subsection hereof unless the context requires otherwise. Any reference to the “Post-
Consummation Trust Administrator” shall be deemed to include a reference to the “Liquidating 
Trust ” and any reference to the “Liquidating Trust ” shall be deemed to include a reference to 
the “Post-Consummation Trust Administrator” except for the references in Sections 5.1 and 5.2, 
and such other provisions in which the context otherwise requires. 

12.18. Counterparts. This Agreement may be signed by the parties hereto in 
counterparts, which, when taken together, shall constitute one and the same document. Delivery 
of an executed counterpart of this Agreement by facsimile or email in pdf format shall be equally 
effective as delivery of a manually executed counterpart 

IN WITNESS WHEREOF, the parties hereto have either executed and acknowledged this 
Agreement, or caused it to be executed and acknowledged on their behalf by their duly 
authorized officers or representatives, all as of the date first above written. 

DEBTORS: 

 

Palm Harbor Homes, Inc. 
Palm Harbor Albemarle, LLC 
Nationwide Homes, Inc. (4881) 
Palm Harbor Real Estate, LLC 
Palm Harbor GenPar, LLC 
Palm Harbor Manufacturing, LP 

By:  
Name: Brian Cejka  

Title:  Chief Restructuring Officer  

 

POST-CONSUMMATION TRUST ADMINISTRATOR: 

By: ________________________________________ 
Name:  Brian Cejka ___________________________ 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

PALM HARBOR HOMES, et al.,1 

 Debtors 

) 
) 
) 
) 
) 

Chapter 11 

Case No. 10-13850 (CSS) 

Jointly Administered 

 

 
DISCLOSURE STATEMENT FOR THE JOINT PLAN OF LIQUIDATION PROPOSED BY DEBTORS 

AND COMMITTEE FOR PALM HARBOR HOMES, INC. AND ITS RELATED DEBTORS UNDER 

CHAPTER 11 OF THE BANKRUPTCY CODE 

 

IMPORTANT DATES: 

• Voting Deadline by which Ballots or Master Ballots must be received: [______], 2011 at 4:00 p.m. 
(prevailing Eastern Time) 

• Deadline by which to file and serve objections to Confirmation of the Plan: [_______], 2011 at 4:00 
p.m. (prevailing Eastern Time) 

• Hearing on Confirmation of the Plan: [__________], 2011 at [__]:[__] p.m. (prevailing Eastern Time) 

THIS IS NOT A SOLICITATION OF ACCEPTANCES OR REJECTIONS OF THE PLAN. 

ACCEPTANCES OR REJECTIONS MAY NOT BE SOLICITED UNTIL THE DISCLOSURE 

STATEMENT HAS BEEN APPROVED BY THE BANKRUPTCY COURT. THIS DISCLOSURE 

STATEMENT IS BEING SUBMITTED FOR APPROVAL TO THE BANKRUPTCY COURT BUT HAS 

NOT YET BEEN APPROVED BY THE BANKRUPTCY COURT AT THIS TIME. THE INFORMATION 

CONTAINED HEREIN SHOULD NOT BE RELIED UPON FOR ANY PURPOSE BEFORE A 

DETERMINATION BY THE BANKRUPTCY COURT THAT THIS DISCLOSURE STATEMENT 

CONTAINS “ADEQUATE INFORMATION” WITHIN THE MEANING OF SECTION 1125 OF THE 

BANKRUPTCY CODE. 

 
David W. Wirt  
Aaron C. Smith  
Courtney E. Barr 
LOCKE LORD BISSELL & LIDDELL LLP 
111 S. Wacker Drive 
Chicago, Illinois  60606-4410 
Telephone: (312) 443-0485 
Fax: (312) 443-0336 

and 

Laura Davis Jones (Bar No. 2436) 
Robert J. Feinstein (NY Bar No. RF-2836) 
Shirley S. Cho (CA Bar No. 192616) 
James E. O’Neill (Bar No. 4042) 
PACHULSKI STANG ZIEHL & JONES LLP 
919 North Market Street, 17th Floor 
P.O. Box 8705 
Wilmington, DE 19899-8705 (Courier 19801) 
Telephone:  (302) 652-4100 
Facsimile:  (302) 652-4400 
 

                                                           
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Palm Harbor Homes, Inc., a Florida corporation (6634); Palm Harbor Albemarle, LLC (1014); 
Nationwide Homes, Inc. (4881); Palm Harbor Real Estate, LLC (8234); Palm Harbor GenPar, LLC (0198); and 
Palm Harbor Manufacturing, LP (0199).  The location of the Debtors’ corporate headquarters and service address is: 
Alvarez & Marsal, c/o Palm Harbor Winddown; 2100 Ross Avenue, 21st Floor, Dallas, TX 75201. 
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Christopher A. Ward (Del. Bar No. 3877) 
Justin K. Edelson (Del. Bar No. 5002) 
POLSINELLI SHUGHART PC  
222 Delaware Avenue, Suite 1101 
Wilmington, Delaware  19801 
Telephone: (302) 252-0920 
Fax: (302) 252-0921 

Co-Counsel to the Debtors 
 
 

Counsel to the Official Committee of  
Unsecured Creditors 

Counsel to the Debtors 
Dated: ____August 5, 2011____________  

 

THE VOTING DEADLINE TO ACCEPT OR REJECT THE PLAN IS 4:00 PM PREVAILING EASTERN 

TIME ON [___________], 2011 UNLESS THE PROPONENTS EXTEND THE VOTING DEADLINE. TO 

BE COUNTED THE VOTING AGENT MUST ACTUALLY RECEIVE YOUR BALLOT OR MASTER 

BALLOT ON OR BEFORE THE VOTING DEADLINE. 

 

THE INFORMATION CONTAINED IN THIS DISCLOSURE STATEMENT, THE PLAN, AND ANY 

EXHIBITS ATTACHED HERETO IS HIGHLY SPECULATIVE AND SUCH DOCUMENTS SHOULD 

NOT BE RELIED UPON IN MAKING INVESTMENT DECISIONS WITH RESPECT TO (A) THE 

DEBTORS OR (B) ANY OTHER ENTITIES THAT MAY BE AFFECTED BY THE CHAPTER 11 CASES. 
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I. INTRODUCTION AND GENERAL BACKGROUND 

On November 29, 2010 (the “Petition Date”), each of Palm Harbor Homes, Inc. and its related Debtors, as 
debtors and debtors in possession (collectively, “Palm Harbor” or the “Debtors”),2 filed voluntary petitions with the 
Bankruptcy Court commencing their cases under chapter 11 of the Bankruptcy Code (collectively, the “Chapter 11 
Cases”).  The Debtors, together with the Official Committee of Unsecured Creditors appointed in the Debtors’ 
Chapter 11 Cases (the “Proponents”) submit this Disclosure Statement pursuant to section 1125 of the Bankruptcy 
Code, to Holders of Claims in connection with: (a) the solicitation of votes to accept or reject the Joint Plan of 

Liquidation Proposed by Debtors and Committee For Palm Harbor Homes, Inc. and Its Related Debtors 

Under Chapter 11 of the Bankruptcy Code (as the same may be amended from time to time, the “Plan”), which 
was filed by the Debtors with the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy 
Court”); and (b) the Confirmation Hearing (the “Confirmation Hearing”), which is scheduled for [_________], 
2011, at [__]:[__] p.m. prevailing Eastern Time (the “Confirmation Hearing Date”).  A copy of the Plan is attached 
hereto as Exhibit A and incorporated herein by reference. 

The Plan is a liquidating plan.  Pursuant to prior orders of the Bankruptcy Court, the Debtors have sold or 
will sell substantially all of their Assets.  The Plan provides for the distribution of certain proceeds from such sales 
and the creation of a liquidating trust that will administer and liquidate all remaining property of the Debtors, 
including Causes of Action, not sold, transferred or otherwise waived or released before the Effective Date of the 
Plan.  The Plan further provides for the substantive consolidation of all of the Debtors, the termination of all Equity 
Interests in the Debtors, the dissolution and wind-up of the affairs of the Debtors, and the transfer of any remaining 
Assets to the liquidating trust referred to as the “Post-Consummation Trust”.  The Plan also provides for 
distributions to certain Holders of Administrative Claims and Priority Claims and to other Claimholders and the 
funding of the Post-Consummation Trust. 

The purpose of this Disclosure Statement is to set forth information (a) regarding the history of the Debtors, 
their businesses and the Chapter 11 Cases, (b) concerning the Plan and alternatives to the Plan, (c) advising the 
Holders of Claims and Equity Interests of their rights under the Plan and (d) assisting the Holders of Claims in 
making an informed judgment regarding whether they should vote to accept or reject the Plan. 

By order dated [______], 2011 (the “Disclosure Statement Order”), the Bankruptcy Court approved this 
Disclosure Statement, in accordance with section 1125 of the Bankruptcy Code, as containing “adequate 
information” to enable a hypothetical, reasonable investor typical of Holders of Claims against, or Equity Interests 
in, the Debtors to make an informed judgment as to whether to accept or reject the Plan, and authorized its use in 
connection with the solicitation of votes with respect to the Plan. 

The Disclosure Statement Order sets forth in detail the deadlines, procedures and instructions for voting to 
accept or reject the Plan, and for filing objections to confirmation of the Plan, the record date for voting purposes 
and the applicable standards for tabulating Ballots and Master Ballots.  In addition, detailed voting instructions 
accompany each Ballot and Master Ballot.  Each Holder of a Claim entitled to vote on the Plan should read this 
Disclosure Statement, the Plan, the Disclosure Statement Order and the instructions accompanying the Ballot or 
Master Ballot in their entirety before voting on the Plan.  These documents contain important information 
concerning the classification of Claims and Equity Interests for voting purposes and the tabulation of votes.  
APPROVAL OF THIS DISCLOSURE STATEMENT DOES NOT, HOWEVER, CONSTITUTE A 

DETERMINATION BY THE BANKRUPTCY COURT AS TO THE FAIRNESS OR MERITS OF THE 

PLAN.  No solicitation of votes may be made except pursuant to this Disclosure Statement and section 1125 of the 
Bankruptcy Code.  In voting on the Plan, Holders of Claims should not rely on any information relating to the 
Debtors and their businesses, other than that contained in this Disclosure Statement, the Plan and all exhibits and 
appendices hereto and thereto. 

                                                           
2 All capitalized terms used but not otherwise defined herein shall have the meanings set forth in Section X herein 
entitled, “Glossary of Defined Terms.” To the extent that a definition of a term in the text of this Disclosure 
Statement and the definition of such term in the “Glossary of Defined Terms” are inconsistent, the definition 
included in the Glossary of Defined Terms shall control. 
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The Proponents will file a plan supplement (the “Plan Supplement”) as early as practicable but in no event 
less than ten (10) Business Days prior to the Voting Deadline, or on such other date as may be established by the 
Bankruptcy Court.  The Plan Supplement will contain, among other things, the list of Assumed Contracts.  The Plan 
Supplement will only be served on counterparties whose contracts are proposed to be assumed.  However, parties 
may obtain a copy of the Plan Supplement (i) from the Debtors’ Voting and Claims Agent (a) at its website at 
http://www.bmcgroup.com/palmharborhomes, (b) by writing to BMC Group, Inc., Attn: Palm Harbor Homes, Inc. 
Claims Processing, PO Box 3020, Chanhassen, MN 55317-3020, (c) by calling (888) 909-0100, or (d) by emailing 
BMC-PalmHarbor@bmcgroup.com; or (ii) for a fee via PACER at http://www.deb.uscourts.gov/. 

THE BOARDS OF DIRECTORS OF THE DEBTORS AND THE COMMITTEE EACH BELIEVE 

THAT THE PLAN PROVIDES FOR THE BEST AVAILABLE RECOVERY TO THE DEBTORS’  

STAKEHOLDERS.  THE BOARDS OF DIRECTORS OF THE DEBTORS AND THE COMMITTEE 

EACH RECOMMEND THAT HOLDERS OF CLAIMS IN CLASSES 3 AND 4 VOTE TO ACCEPT THE 

PLAN. 

THE PROPONENTS ARE PROVIDING THE INFORMATION IN THIS DISCLOSURE 

STATEMENT FOR THE JOINT PLAN OF LIQUIDATION PROPOSED BY DEBTORS AND 

COMMITTEE FOR PALM HARBOR HOMES, INC. AND ITS RELATED DEBTORS UNDER 

CHAPTER 11 OF THE BANKRUPTCY CODE TO HOLDERS OF CLAIMS IN IMPAIRED CLASSES 

FOR PURPOSES OF SOLICITING VOTES TO ACCEPT OR REJECT THE PLAN.  NOTHING IN THIS 

DISCLOSURE STATEMENT MAY BE RELIED UPON OR USED BY ANY ENTITY FOR ANY OTHER 

PURPOSE. 

ON MARCH 4, 2011, THE BANKRUPTCY COURT ENTERED THE SALE ORDER.  THE SALE 

ORDER APPROVED THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS PURSUANT 

TO THE PURCHASE AGREEMENT. THE DEBTORS AND THE PURCHASER HAVE CLOSED THE 

SALE CONTEMPLATED BY THE SALE ORDER.  

A GLOSSARY OF DEFINED TERMS UTILIZED IN THIS DISCLOSURE STATEMENT IS SET 

FORTH IN SECTION X OF THIS DISCLOSURE STATEMENT.  IN THE EVENT OF ANY 

INCONSISTENCY OR DISCREPANCY BETWEEN A DEFINED TERM IN THIS DISCLOSURE 

STATEMENT AND THE DEFINITION OF SUCH TERM IN THE PLAN, THE PLAN WILL GOVERN 

FOR ALL PURPOSES. 

NO LEGAL OR TAX ADVICE IS PROVIDED TO YOU BY THIS DISCLOSURE STATEMENT.  

THE PROPONENTS URGE EACH HOLDER OF A CLAIM OR AN EQUITY INTEREST TO CONSULT 

WITH ITS OWN ADVISORS WITH RESPECT TO ANY LEGAL, FINANCIAL, SECURITIES, TAX OR 

BUSINESS ADVICE IN REVIEWING THIS DISCLOSURE STATEMENT, THE PLAN AND EACH OF 

THE PROPOSED TRANSACTIONS CONTEMPLATED THEREBY.  FURTHERMORE, THE 

BANKRUPTCY COURT’S APPROVAL OF THE ADEQUACY OF DISCLOSURE CONTAINED IN THIS 

DISCLOSURE STATEMENT DOES NOT CONSTITUTE THE BANKRUPTCY COURT’S APPROVAL 

OF THE MERITS OF THE PLAN. 

IT IS THE PROPONENTS’ POSITION THAT THIS DISCLOSURE STATEMENT DOES NOT 

CONSTITUTE, AND MAY NOT BE CONSTRUED AS, AN ADMISSION OF FACT, LIABILITY, 

STIPULATION OR WAIVER.  RATHER, HOLDERS OF CLAIMS AND EQUITY INTERESTS AND 

OTHER ENTITIES SHOULD CONSTRUE THIS DISCLOSURE STATEMENT AS A STATEMENT 

MADE IN SETTLEMENT NEGOTIATIONS RELATED TO CONTESTED MATTERS, ADVERSARY 

PROCEEDINGS AND OTHER PENDING OR THREATENED LITIGATION OR ACTIONS. 

NO RELIANCE SHOULD BE PLACED ON THE FACT THAT A PARTICULAR LITIGATION 

CLAIM OR PROJECTED OBJECTION TO A PARTICULAR CLAIM IS, OR IS NOT, IDENTIFIED IN 

THE DISCLOSURE STATEMENT.  THE POST-CONFIRMATION TRUST MAY SEEK TO 

INVESTIGATE, FILE AND PROSECUTE CLAIMS AND MAY OBJECT TO CLAIMS AFTER THE 

EFFECTIVE DATE OF THE PLAN IRRESPECTIVE OF WHETHER THE DISCLOSURE STATEMENT 

IDENTIFIES ANY SUCH CLAIMS OR OBJECTIONS TO CLAIMS. 
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THIS DISCLOSURE STATEMENT CONTAINS, AMONG OTHER THINGS, SUMMARIES OF 

THE PLAN, CERTAIN STATUTORY PROVISIONS, CERTAIN EVENTS IN THE DEBTORS’ CHAPTER 

11 CASES AND CERTAIN DOCUMENTS RELATED TO THE PLAN THAT ARE ATTACHED HERETO 

AND INCORPORATED HEREIN BY REFERENCE.  ALTHOUGH THE PROPONENTS BELIEVE THAT 

THESE SUMMARIES ARE FAIR AND ACCURATE, THESE SUMMARIES ARE QUALIFIED IN THEIR 

ENTIRETY TO THE EXTENT THAT THE SUMMARIES DO NOT SET FORTH THE ENTIRE TEXT OF 

SUCH DOCUMENTS OR STATUTORY PROVISIONS OR EVERY DETAIL OF SUCH EVENTS.  IN 

THE EVENT OF ANY INCONSISTENCY OR DISCREPANCY BETWEEN A DESCRIPTION IN THIS 

DISCLOSURE STATEMENT AND THE TERMS AND PROVISIONS OF THE PLAN OR ANY OTHER 

DOCUMENTS INCORPORATED HEREIN BY REFERENCE, THE PLAN WILL GOVERN FOR ALL 

PURPOSES.  FACTUAL INFORMATION CONTAINED IN THIS DISCLOSURE STATEMENT HAS 

BEEN PROVIDED BY THE DEBTORS’ MANAGEMENT, EXCEPT WHERE OTHERWISE 

SPECIFICALLY NOTED.  THE PROPONENTS DO NOT REPRESENT OR WARRANT THAT THE 

INFORMATION CONTAINED HEREIN OR ATTACHED HERETO IS WITHOUT ANY MATERIAL 

INACCURACY OR OMISSION. 

THE DEBTORS’ MANAGEMENT HAS REVIEWED THE FINANCIAL INFORMATION 

PROVIDED IN THIS DISCLOSURE STATEMENT.  ALTHOUGH THE PROPONENTS HAVE USED 

THEIR REASONABLE BUSINESS JUDGMENT TO ENSURE THE ACCURACY OF THIS FINANCIAL 

INFORMATION, THE FINANCIAL INFORMATION CONTAINED IN, OR INCORPORATED BY 

REFERENCE INTO, THIS DISCLOSURE STATEMENT HAS NOT BEEN AUDITED. 

THE PROPONENTS ARE MAKING THE STATEMENTS AND PROVIDING THE FINANCIAL 

INFORMATION CONTAINED IN THIS DISCLOSURE STATEMENT AS OF THE DATE HEREOF, 

UNLESS OTHERWISE SPECIFICALLY NOTED.  ALTHOUGH THE PROPONENTS MAY 

SUBSEQUENTLY UPDATE THE INFORMATION IN THIS DISCLOSURE STATEMENT, THE 

PROPONENTS HAVE NO AFFIRMATIVE DUTY TO DO SO.  HOLDERS OF CLAIMS AND EQUITY 

INTERESTS REVIEWING THIS DISCLOSURE STATEMENT SHOULD NOT INFER THAT, AT THE 

TIME OF THEIR REVIEW, THE FACTS SET FORTH HEREIN HAVE NOT CHANGED SINCE THE 

DISCLOSURE STATEMENT WAS FILED.  HOLDERS OF CLAIMS ENTITLED TO VOTE TO ACCEPT 

OR REJECT THE PLAN MUST RELY ON THEIR OWN EVALUATION OF THE DEBTORS AND 

THEIR OWN ANALYSES OF THE TERMS OF THE PLAN, INCLUDING, WITHOUT LIMITATION, 

ANY RISK FACTORS CITED HEREIN, IN DECIDING WHETHER TO VOTE TO ACCEPT OR REJECT 

THE PLAN. 

THE PROPONENTS HAVE NOT AUTHORIZED ANY ENTITY TO GIVE ANY INFORMATION 

ABOUT OR CONCERNING THE PLAN OTHER THAN THAT WHICH IS CONTAINED IN THIS 

DISCLOSURE STATEMENT.  THE PROPONENTS HAVE NOT AUTHORIZED ANY 

REPRESENTATIONS CONCERNING THE DEBTORS OR THE VALUE OF THE DEBTORS’ 

PROPERTY OTHER THAN AS SET FORTH IN THIS DISCLOSURE STATEMENT. 

PRIOR TO DECIDING WHETHER AND HOW TO VOTE ON THE PLAN, EACH HOLDER OF 

A CLAIM IN A VOTING CLASS SHOULD CONSIDER CAREFULLY ALL OF THE INFORMATION IN 

THIS DISCLOSURE STATEMENT, INCLUDING THE RISK FACTORS DESCRIBED IN GREATER 

DETAIL IN SECTION VIII HEREIN, “PLAN-RELATED RISK FACTORS AND ALTERNATIVES TO 

CONFIRMATION AND CONSUMMATION OF THE PLAN.” 

ALL EXHIBITS TO THIS DISCLOSURE STATEMENT ARE INCORPORATED INTO AND 

MADE A PART OF THIS DISCLOSURE STATEMENT AS IF SET FORTH IN FULL HEREIN. 

A. PURPOSE AND EFFECT OF THE PLAN 

The primary purpose of the Plan is to provide for the orderly liquidation and distribution of the Assets and 
any other remaining Post-Confirmation Trust Assets to Holders of Allowed Claims.  Because substantially all of the 
Debtors’ assets were sold as part of the Sale Transaction to the Purchaser, the Plan provides for the formation of the 
Post-Consummation Trust that will administer the Post-Consummation Trust Assets in accordance with the terms of 
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the Plan.  The Proponents believe that the Plan provides the best recoveries possible for Holders of Allowed Claims 
and strongly recommend that, if such Holders are entitled to vote, they vote to accept the Plan. 

IN THE EVENT VOTERS IN CLASSES 3 AND 4 DO NOT ACCEPT THIS CHAPTER 11 PLAN, THE 
PROPONENTS COULD ULTIMATELY PROPOSE ANOTHER PLAN OR ATTEMPT TO LIQUIDATE UNDER 
CHAPTER 7 OR CHAPTER 11 OF THE BANKRUPTCY CODE. 

B. OVERVIEW OF CHAPTER 11 

Chapter 11 is the principal business reorganization chapter of the Bankruptcy Code.  In addition to 
permitting debtor rehabilitation, chapter 11 promotes equality of treatment for similarly situated creditors and 
similarly situated equity interest holders, subject to the priority of distributions prescribed by the Bankruptcy Code. 

The commencement of a chapter 11 case creates an estate that comprises all of the legal and equitable 
interests of the debtor as of the bankruptcy petition date.  The Bankruptcy Code provides that the debtor may 
continue to operate its business and remain in possession of its property as a “debtor-in-possession.” 

Consummating a plan is the principal objective of a chapter 11 case.  The Bankruptcy Court’s confirmation 
of a plan binds the debtor, any person acquiring property under the plan, any creditor or equity interest holder of a 
debtor, and any other person or entity as may be ordered by the Bankruptcy Court in accordance with the applicable 
provisions of the Bankruptcy Code.  Subject to certain limited exceptions, the order issued by the Bankruptcy Court 
confirming a plan provides for the treatment of the debtor’s liabilities in accordance with the terms of the confirmed 
plan. 

Prior to soliciting acceptances of a proposed chapter 11 plan, section 1125 of the Bankruptcy Code requires 
a debtor to prepare a disclosure statement containing information of a kind, and in sufficient detail, to enable a 
hypothetical reasonable investor to make an informed judgment regarding acceptance of the chapter 11 plan.  This 
Disclosure Statement is being submitted in accordance with the requirements of section 1125 of the Bankruptcy 
Code. 

C. SUMMARY OF CLASSIFICATION AND TREATMENT OF ALLOWED CLAIMS AND EQUITY 

INTERESTS UNDER THE PLAN 

THE FOLLOWING CHART IS A SUMMARY OF THE CLASSIFICATION AND TREATMENT 

OF CLAIMS AND EQUITY INTERESTS AND THE POTENTIAL DISTRIBUTIONS UNDER THE PLAN.  

THE AMOUNTS SET FORTH BELOW ARE ESTIMATES ONLY.  ANY ESTIMATES OF CLAIMS OR 

EQUITY INTERESTS IN THIS DISCLOSURE STATEMENT MAY VARY FROM THE FINAL 

AMOUNTS ALLOWED BY THE BANKRUPTCY COURT.  AS A RESULT OF THE FOREGOING AND 

OTHER UNCERTAINTIES WHICH ARE INHERENT IN THE ESTIMATES, THE ESTIMATED 

RECOVERIES IN THIS DISCLOSURE STATEMENT MAY VARY FROM THE ACTUAL RECOVERIES 

RECEIVED.  IN ADDITION, THE ABILITY TO RECEIVE DISTRIBUTIONS UNDER THE PLAN 

DEPENDS UPON THE ABILITY OF THE PROPONENTS TO OBTAIN CONFIRMATION OF THE 

PLAN AND MEET THE CONDITIONS TO CONFIRMATION AND EFFECTIVENESS OF THE PLAN, 

AS DISCUSSED IN THIS DISCLOSURE STATEMENT.  THE RECOVERIES SET FORTH BELOW ARE 

PROJECTED RECOVERIES ONLY AND MAY CHANGE BASED UPON CHANGES IN THE AMOUNT 

OF ALLOWED CLAIMS AS WELL AS OTHER FACTORS RELATED TO THE DEBTORS’ BUSINESS 

OPERATIONS AND GENERAL ECONOMIC CONDITIONS.  REFERENCE SHOULD BE MADE TO 

THE ENTIRE DISCLOSURE STATEMENT AND THE PLAN FOR A COMPLETE DESCRIPTION OF 

THE CLASSIFICATION AND TREATMENT OF ALLOWED CLAIMS AGAINST AND EQUITY 

INTERESTS IN EACH OF THE DEBTORS. 
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SUMMARY OF EXPECTED RECOVERIES 

       

Class  

Type of Claim or 

Equity Interest  Treatment of Claim/Equity Interest  

Projected 

Recovery 

Under the 

Plan 

       
1  Other Priority Claims  The legal, equitable and contractual rights of the 

Holders of Allowed Class 1 Claims are unaltered.  
Unless otherwise agreed to by Holders of Allowed 
Class 1 Claims and the Post-Consummation Trust 
Administrator, subject to the approval of the Post-
Consummation Trust Oversight Committee, each 
Holder of an Allowed Class 1 Claim shall receive, in 
full and final satisfaction of such Allowed Class 1 
Claim, payment of the Allowed Class 1 Claim in full 
in Cash on or as soon as reasonably practicable after 
the Effective Date in accordance with Article VII of 
the Plan. 

 100% 

       
2  Other Secured Claims  Each Holder of an Allowed Other Secured Claim shall 

be placed in a separate subclass, and each subclass 
will be treated as a separate Class for distribution 
purposes.  Unless otherwise agreed to by Holders of 
Allowed Class 2 Claims and the Post-Consummation 
Trust Administrator, subject to the approval of the 
Post-Consummation Trust Oversight Committee, 
each Holder of an Allowed Class 2 Claim shall 
receive, in full and final satisfaction of such Allowed 
Class 2 Claim, on or as soon as reasonably practicable 
after the Effective Date in accordance with Article VII 
of the Plan: 
 

(i) the collateral securing such Allowed Other 
Secured Claim; or 

 
(ii) a Cash distribution in an amount equal to the 

value of such collateral. 

 100% 

       
3  3.25% Convertible 

Senior Notes Claims 
 Holders of Allowed 3.25% Convertible Senior Notes 

Claims will receive, in full and final satisfaction, 
settlement, release and discharge of and in exchange 
for each 3.25% Convertible Senior Notes Claim, their 
Pro Rata share of the available Cash and/or other 
consideration, including proceeds of the Post-
Consummation Trust Assets.  Upon the Effective 
Date, the 3.25% Convertible Senior Notes Claim shall 
be an Allowed Claim in the amount of 
$54,783,174.34.  Any Claims filed by beneficiaries of 
the 3.25% Convertible Senior Notes Indenture other 
than the 3.25% Convertible Senior Notes Indenture 
Trustee shall be deemed superseded or amended by 
the 3.25% Convertible Senior Notes Claim.  

 16.7 – 21% 
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SUMMARY OF EXPECTED RECOVERIES 

       

Class  

Type of Claim or 

Equity Interest  Treatment of Claim/Equity Interest  

Projected 

Recovery 

Under the 

Plan 

       
4  General Unsecured 

Claims 
 Holders of Allowed General Unsecured Claims will 

receive, in full and final satisfaction, settlement, 
release and discharge of and in exchange for each 
Allowed General Unsecured Claims held against the 
Debtors, their Pro Rata share of the available Cash 
and/or other consideration, including proceeds of the 
Post-Consummation Trust Assets. 

 16.7 – 21% 

       
5  Intercompany Claims  Intercompany Claims are extinguished under the Plan 

and Holders of Class 5 Intercompany Claims will not 
receive any distribution on account of such interests. 

 0% 

       
6   Equity Interests  Equity Interests in the Debtors will not receive any 

distribution on account of such interests. 
 0% 

 

In accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative Claims and Priority Tax 
Claims have not been classified and are excluded from the foregoing classification (as set forth in Article III.A of 
the Plan).  The treatment of such Claims is described below in section V.A. 

D. ENTITIES ENTITLED TO VOTE ON THE PLAN 

Under the Bankruptcy Code, not all holders of claims against, and equity interests in, a debtor are entitled 
to vote on a chapter 11 plan.  Holders of Claims that are Unimpaired by the Plan are deemed to accept the Plan 
under section 1126(f) of the Bankruptcy Code and, therefore, are not entitled to vote on the Plan.  Holders of Claims 
or Equity Interests Impaired by the Plan and receiving no distribution under the Plan are not entitled to vote because 
they are deemed to have rejected the Plan under section 1126(g) of the Bankruptcy Code. 

The Plan classifies Claims and Equity Interests for all purposes, including voting, Confirmation and 
distribution pursuant to the Plan and sections 1122 and 1123(a)(1) of the Bankruptcy Code.  The Plan deems a 
Claim or an Equity Interest to be classified in a particular Class only to the extent that the Claim or the Equity 
Interest qualifies within the description of that Class and will be deemed classified in a different Class to the extent 
that any remainder of the Claim or Equity Interest qualifies within the description of a different Class. 

SUMMARY OF STATUS AND VOTING RIGHTS 

       
Class  Claim  Status  Voting Rights 

       
1  Other Priority Claims  Unimpaired  Deemed to Accept 
2  Other Secured Claims  Unimpaired  Deemed to Accept 
3  3.25% Convertible Senior Notes Claims  Impaired  Entitled to Vote 
4  General Unsecured Claims  Impaired  Entitled to Vote 
5  Intercompany Claims  Impaired  Deemed to Reject 
6  Equity Interests  Impaired  Deemed to Reject 
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The following sets forth the Classes that are entitled to vote on the Plan and the Classes that are not entitled 
to vote on the Plan: 

• The Proponents are NOT seeking votes from the Holders of Other Priority Claims in Class 1 and Other 
Secured Claims in Class 2 because those Classes, and the Claims of any Holders in those Classes, are 
Unimpaired under the Plan.  Pursuant to section 1126(f) of the Bankruptcy Code, those Classes are 
deemed to have accepted the Plan. 

• The Proponents are NOT seeking votes from the Holders of Intercompany Claims in Class 5 and 
Equity Interests in Class 6.  Instead, the Debtors request Confirmation of the Plan under section 
1129(b) of the Bankruptcy Code with respect to Classes 5 and 6.  Classes 5 and 6 are Impaired and will 
receive no distribution under the Plan.  Pursuant to section 1126(g) of the Bankruptcy Code, Classes 5 
and 6 are deemed to have rejected the Plan. 

• The Proponents ARE soliciting votes to accept or reject the Plan from Holders of 3.25% Convertible 
Senior Notes Claims in Class 3 and General Unsecured Claims in Class 4 (collectively, the “Voting 
Classes”), because Allowed Claims in the Voting Classes are Impaired under the Plan and are expected 
to receive distributions under the Plan.  Accordingly, Holders of Allowed Claims in the Voting Classes 
have the right to vote to accept or reject the Plan. 

For a detailed description of the Classes of Claims and the Classes of Equity Interests, as well as their 
respective treatment under the Plan, please refer to Article III of the Plan. 

E. SOLICITATION PROCESS 

1. Voting and Claims Agent 

The Debtors have retained BMC Group, Inc. (“BMC” or the “Voting and Claims Agent”) to, among other 
things, act as solicitation agent in connection with the solicitation of votes to accept or reject the Plan.  Moreover, 
with respect to Holders of the 3.25% Convertible Senior Notes Claims, the Voting and Claims Agent shall deliver 
Ballots and accompanying instructions to the record holders of such 3.25% Convertible Senior Notes together with a 
Master Ballot.  The record holders of the 3.25% Convertible Senior Notes include, without limitation, 
representatives such as brokers, banks, commercial banks, transfer agents, trust companies, dealers, or other agents 
or nominees (collectively, the “Voting Nominees”).  The Voting and Claims Agent will provide each Voting 
Nominee with reasonably sufficient numbers of Solicitation packages (as defined below), including sufficient 
Ballots to distribute to the beneficial owners of the 3.25% Convertible Senior Notes Claims for whom such Voting 
Nominee acts. 

2. Solicitation Package 

The following documents and materials will constitute the solicitation package (collectively, the 
“Solicitation Package”): 

• a cover letter: (i) describing the contents of the Solicitation Package; (ii) explaining that the Plan 
Supplement will be filed on or before ten Business Days prior to the Voting Deadline; and (iii) urging 
the Holders in the Voting Classes to vote to accept the Plan; 

• the Disclosure Statement Order (with the Solicitation Procedures, which shall be Exhibit 1 attached 
thereto); 

• an appropriate form of Ballot or Master Ballot and instructions with respect thereto, if applicable; 

• the notice of the Confirmation Hearing (the “Confirmation Hearing Notice”); 
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• the approved form of the Disclosure Statement (together with the Plan, which is attached as Exhibit A 
thereto) in paper format; and 

F. VOTING PROCEDURES 

1. Record Date 

The Record Date is [__________], 2011, the date that the Disclosure Statement Hearing is scheduled  

to commence.  The Record Date is the date on which the following will be determined: (a) the Holders of Claims 
(including holders of bonds, debentures, notes, and other securities) that are entitled to receive the Solicitation 
Package in accordance with the Solicitation Procedures; (b) the Holders of Claims that are entitled to vote to accept 
the Plan; (c) whether Claims have been properly assigned or transferred to an assignee pursuant to Bankruptcy Rule 
3001(e) such that such assignee can vote as the Holder of a Claim; and (d) the identity of the Holders of Equity 
Interests for noticing purposes.  

2. Voting Deadline 

The Voting Deadline shall be 4:00 p.m. prevailing Eastern Time on [_____], 2011.  To be counted as 
votes to accept or reject the Plan, all Ballots or Master Ballots must be properly executed, completed and delivered 
according to their applicable ballot instructions so that they are actually received no later than the Voting Deadline.   

 

IF A BALLOT OR MASTER BALLOT IS RECEIVED AFTER THE VOTING DEADLINE IT 

WILL NOT BE COUNTED UNLESS THE PROPONENTS DETERMINE OTHERWISE. 

 

ANY BALLOT OR MASTER BALLOT THAT IS PROPERLY EXECUTED BY THE HOLDER 

OF A CLAIM, BUT THAT DOES NOT CLEARLY INDICATE AN ACCEPTANCE OR REJECTION OF 

THE PLAN OR ANY BALLOT OR MASTER BALLOT THAT INDICATES BOTH AN ACCEPTANCE 

AND A REJECTION OF THE PLAN, WILL NOT BE COUNTED. 

EACH HOLDER OF A CLAIM MUST VOTE ALL OF ITS CLAIMS WITHIN A PARTICULAR 

CLASS EITHER TO ACCEPT OR REJECT THE PLAN AND MAY NOT SPLIT SUCH VOTES.  BY 

SIGNING AND RETURNING A BALLOT OR MASTER BALLOT, EACH HOLDER OF A CLAIM 

CERTIFIES TO THE BANKRUPTCY COURT AND THE DEBTORS THAT NO OTHER BALLOTS OR 

MASTER BALLOTS WITH RESPECT TO SUCH CLAIM HAVE BEEN CAST OR, IF ANY OTHER 

BALLOTS OR MASTER BALLOTS HAVE BEEN CAST WITH RESPECT TO SUCH CLASS OF 

CLAIMS, SUCH OTHER BALLOTS OR MASTER BALLOTS INDICATED THE SAME VOTE TO 

ACCEPT OR REJECT THE PLAN. 

IT IS IMPORTANT TO FOLLOW THE SPECIFIC INSTRUCTIONS PROVIDED ON EACH 

BALLOT OR MASTER BALLOT, AS APPROPRIATE, WHEN SUBMITTING A VOTE. 

G. CONFIRMATION HEARING 

Section 1128(a) of the Bankruptcy Code requires the Bankruptcy Court, after notice, to hold a hearing on 
confirmation of a plan filed under chapter 11 of the Bankruptcy Code.  Section 1128(b) of the Bankruptcy Code 
provides that any party in interest may object to confirmation of the plan. 

1. Confirmation Hearing Date 

The Confirmation Hearing will commence on [_________], 2011 at [__]:[__] p.m. prevailing Eastern 
Time, before the Honorable Christopher S. Sontchi, United States Bankruptcy Judge, in the United States 
Bankruptcy Court for the District of Delaware, 5th Floor, Courtroom No. 6, 824 Market Street, Wilmington, 
Delaware 19801.  The Confirmation Hearing may be continued from time to time without further notice other than 
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an adjournment announced in open court at the Confirmation Hearing or at any subsequent adjourned Confirmation 
Hearing.  The Bankruptcy Court, in its discretion and prior to the Confirmation Hearing, may put in place additional 
procedures governing the Confirmation Hearing.  The Plan may be modified, if necessary, prior to, during, or as a 
result of the Confirmation Hearing, without further notice to parties in interest. 

2. Plan Objection Deadline 

The Plan Objection Deadline is 4:00 p.m. prevailing Eastern Time on [________], 2011.  All Plan 
Objections must be filed with the Bankruptcy Court and served on the Proponents and certain other parties in 
accordance with the Disclosure Statement Order on or before the Plan Objection Deadline.  In accordance with the 
Confirmation Hearing Notice filed with the Bankruptcy Court, Plan Objections or requests for modifications to the 
Plan, if any, must: 

• be in writing; 

• conform to the Bankruptcy Rules and the Local Bankruptcy Rules; 

• state the name and address of the objecting Entity and the amount and nature of the Claim or Equity 
Interest of such Entity; 

• state with particularity the basis and nature of the Plan Objection and, if practicable, a proposed 
modification to the Plan that would resolve such Plan Objection; and 

• be filed, contemporaneously with a proof of service, with the Bankruptcy Court and served so that it is 
actually received by the notice parties identified in the Confirmation Hearing Notice on or prior to the 
Plan Objection Deadline. 

The Proponents’ proposed schedule will provide Entities sufficient notice of the Plan Objection Deadline, 
which will be at least 28 days, as required by Bankruptcy Rule 2002(b).  The Proponents believe that the Plan 
Objection Deadline will afford the Bankruptcy Court, the Proponents and other parties in interest reasonable time to 
consider the Plan Objections prior to the Confirmation Hearing. 

THE BANKRUPTCY COURT WILL NOT CONSIDER PLAN OBJECTIONS UNLESS THEY ARE 

TIMELY SERVED AND FILED IN COMPLIANCE WITH THE DISCLOSURE STATEMENT ORDER. 

H. CONFIRMATION AND CONSUMMATION OF THE PLAN 

It will be a condition to Confirmation of the Plan that all provisions, terms and conditions of the Plan are 
approved in the Confirmation Order unless otherwise satisfied or waived pursuant to the provisions of Article X.C 
of the Plan.  Following Confirmation, the Plan will be consummated on the Effective Date. 

I. RISK FACTORS 

PRIOR TO DECIDING WHETHER AND HOW TO VOTE ON THE PLAN, EACH HOLDER OF 

A CLAIM IN A VOTING CLASS SHOULD CONSIDER CAREFULLY ALL OF THE INFORMATION IN 

THIS DISCLOSURE STATEMENT, INCLUDING THE RISK FACTORS DESCRIBED IN SECTION VIII 

HEREIN ENTITLED, “PLAN-RELATED RISK FACTORS AND ALTERNATIVES TO CONFIRMATION 

AND CONSUMMATION OF THE PLAN.” 
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II. BACKGROUND TO THESE CHAPTER 11 CASES 

A. INTRODUCTORY NOTE 

As detailed more fully herein, on March 4, 2011, the United States Bankruptcy Court for the District of 
Delaware (the “Bankruptcy Court”) approved the Sale Transaction, whereby substantially all of the Debtors’ assets 
were sold to Palm Harbor Homes, Inc., a Delaware corporation (the “Purchaser”).  Following the closing of the Sale 
Transaction, the Debtors’ estates now consist of cash, certain miscellaneous remaining assets, and causes of action 
against third parties.  Accordingly, the Plan contemplates that all remaining assets will be disposed of, all cash (net 
of expenses) will be distributed to creditors, and all administrative tasks required to complete the wind-down of the 
Debtors’ estates and their ultimate dissolution will be completed.  In addition, the Plan sets forth how the net cash 
proceeds available for distribution to various creditor constituencies will be allocated and paid. 

B. OVERVIEW OF THE DEBTORS’ BUSINESS 

1. Summary of the Debtors’ Business 

Before the consummation of the Sale Transaction, the Debtors were a leading manufacturer and marketer 
of factory-built homes in the United States.  They marketed nationally through vertically integrated operations: the 
Debtors built and developed manufactured and modular housing, and certain of the Debtors’ non-debtor affiliates 
provided the purchasers of these manufactured and modular homes with financing and insurance.  As of the Petition 
Date, the Debtors operated eight manufacturing facilities in six states and sold their homes through a network of 54 
company-owned retail sales centers and builder locations, and also through approximately 135 independent retail 
dealers, builders, and developers.  CountryPlace Acceptance Corp., a non-debtor subsidiary of Palm Harbor Corp. 
(“CountryPlace”), and its subsidiaries originated loans to purchasers of the Debtors’ manufactured and modular 
housing, and subsequently sold these loans to investors.  Similarly, Standard Casualty Co., a non-debtor subsidiary 
of Palm Harbor Homes, Inc. (“Standard Casualty”) and its subsidiaries offered property and casualty insurance to 
purchasers of the Debtors’ manufactured and modular homes. 

The Debtors manufactured a broad range of single and multi-section manufactured homes and modular 
homes under various brand names and in a variety of floor plans and price ranges prior to the consummation of the 
Sale Transaction.  Although approximately 78% of the homes built by the Debtors in 2010 were multi-
section/modular ranch-style homes, the Debtors also built single-section homes, split-level homes, cape code style 
homes, two and three story homes, and multi-family units such as apartments and duplexes.  Approximately 80% of 
the Debtors’ manufactured homes were produced as customized to a homebuyer’s specifications.  During fiscal 
2010, the average retail sales price (excluding land) of the Debtors’ manufactured and modular homes was 
approximately $67,000 and $156,000, respectively. 

The Debtors also produced commercial modular structures, including apartment buildings, condominiums, 
hotels, schools, and military barracks and other housing for U.S. military troops prior to the consummation of the 
Sale Transaction.  Commercial buildings were constructed in the same factories and using the same assembly lines 
as the factories where the Debtors produced their factory-built homes.  These commercial projects were generally 
engineered to the purchasers’ specifications, and the buildings were then transported to, and crane set at, the 
customer’s site in the same manner as the Debtors’ homes. 

2. Directors, Executive Officers and Management Team 

As of the date hereof, set forth below are the Executive Officer and Director of Palm Harbor Homes, Inc.   

Name  Position 

Brian Cejka  Interim President, Chief Executive Officer, Chief Restructuring Officer, and 
Secretary 

Truman Smith  Director 
 

Set forth below is a brief description of the business experience of the executive officer listed above. 
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Brian E. Cejka 

 Brian Cejka was appointed the Debtors’ Chief Restructuring Officer on November 28, 2010. On April 27, 
2011, he was appointed the Debtors’ Interim President, Chief Executive Officer and Secretary. Mr. Cejka is a 
managing director of Alvarez & Marsal North America, LLC and has worked as a turnaround consultant and 
financial advisor for approximately 15 years. Mr. Cejka has substantial knowledge and experience serving either in 
senior management positions or as a restructuring advisor to large companies.  In this capacity, he assists 
underperforming companies with stabilizing their financial condition, analyzing their operations and developing an 
appropriate business plan to accomplish the necessary restructuring of their operations and finances. Moreover, Mr. 
Cejka has extensive experience in the homebuilding industry through his role as a restructuring advisor to Kimball 
Hill Homes, Inc. and Champion Enterprises, Inc. Mr. Cejka has also served as a restructuring officer and Chief 
Financial Officer of National Energy and Gas Transmission, Inc. as well as a Chief Restructuring Officer of a 
privately-held, national flooring company. Mr. Cejka is 37 years old.  As set forth in the Plan, Mr. Cejka shall serve 
as the Post-Consummation Trust Administrator. 

 

Truman Smith  

Truman Smith has been a director of the Debtors since 2008.  Mr. Smith has actively managed his personal 
portfolio since 2005. He was the President and Chief Executive Officer of DataSpan, Inc. (formerly known as Media 
Recovery, Inc.) from 2001 to 2005. He also was the Vice President, Secretary and Treasurer of Capital Southwest 
Corporation from 1993-2001.  

C. DEBT AND CAPITAL STRUCTURE OF THE DEBTORS 

1. Summary of Prepetition Indebtedness 

a) Prepetition Credit Facility 

As of the Petition Date, Palm Harbor, Inc. and Palm Harbor Manufacturing, LP, both of whom are Debtors 
in these Chapter 11 Cases, were parties to that certain Amended and Restated Agreement for Wholesale Financing 
(Finished Goods – Shared Credit Facility) with Textron Financial Corporation (the “Prepetition Lender”) dated May 
25, 2004 (as amended from time to time, the “Prepetition Credit Facility”).  The maximum borrowings under the 
Textron Facility were required to be reduced on a quarterly basis from $45 million on March 26, 2010, to $25 
million after March 25, 2011 and thereafter.  Interest accrued under the Textron Facility at the rate of LIBOR plus 
7.00% (subject to an all-in floor of 7.50%) per year to LIBOR plus 8.25% (subject to an all-in floor of 8.75%) per 
year, depending on the age of the advance.  The Textron Facility was secured by a lien on substantially all of the 
Debtors’ assets, as well as a pledge of 100% of the Debtors’ equity in Standard Casualty.  As of the Petition Date, 
and assuming no accrued postpetition interest, the Debtors’ outstanding obligations relating to the Textron Facility 
totaled not less than $34,019,991, comprised of outstanding principal of $33,805,142, accrued but unpaid interest of 
$214,849, and unpaid fees, costs, and expenses thereunder in an unliquidated amount.  As discussed in Section IV.A 
below, the Debtors used the proceeds from the DIP Credit Agreement to, among other things, pay off all amounts 
owed under the Prepetition Credit Facility to the Prepetition Lender.  As a result, Holders of Prepetition Credit 
Facility Claims, which have now been paid in full, will not receive or retain any property under the Plan. 

b) 3.25% Convertible Senior Notes 

In 2005, Palm Harbor Homes, Inc. issued 3.25% Convertible Senior Notes due 2024 (the “3.25% 
Convertible Senior Notes”) in the aggregate principal amount of $75 million in a private, unregistered offering.  
Interest on the 3.25% Convertible Senior Notes is payable semi-annually in May and November.  The 3.25% 
Convertible Senior Notes are senior, unsecured obligations and rank equal in right of payment to all of the Debtors’ 
existing senior and unsecured indebtedness.  Holders of the 3.25% Convertible Senior Notes are entitled to require 
the Debtors to repurchase all or a portion of their Notes for cash on May 15, 2011, May 15, 2014, and May 15, 2019 
at a repurchase price equal to 100% of the principal amount of the 3.25% Convertible Senior Notes to be 
repurchased plus accrued and unpaid interest, if any.  Each $1,000 in principal amount of the 3.25% Convertible 
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Senior Notes is convertible, at the option of the holder, at a conversion price of $25.92, or 38.5803 shares of the 
Debtors’ common stock upon the satisfaction of certain conditions and contingencies.  The Debtors did not 
repurchase any 3.25% Convertible Senior Notes during fiscal year 2010.  The Debtors did not pay the interest 
payment of approximately $900,000 due on the 3.25% Convertible Senior Notes on November 15, 2010.  As of the 
Petition Date, the Debtors’ outstanding obligations relating to the 3.25% Convertible Senior Notes is approximately 
$54,783,174.34, which is an Allowed Claim under the Plan. 

2. Common Stock of Palm Harbor 

The common stock (the “Common Stock”) of Palm Harbor Homes, Inc. was listed on NASDAQ with a 
ticker symbol of “PHHM.”  On November 30, 2010, NASDAQ suspended trading of Palm Harbor’s Common 
Stock.   

A depiction of the corporate structure of the Debtors as of the Petition Date is attached hereto as Exhibit C. 

III. EVENTS LEADING UP TO CHAPTER 11 

A. REASONS FOR FINANCIAL DISTRESS 

The severity, breadth, and length of the current global economic downturn had a significant impact on the 
Debtors, resulting in reduced operating performance for each of their divisions.  Indeed, the manufactured housing 
industry has seen a general downward decline for over a decade.  Beginning in 1999, the manufactured housing 
industry entered a downturn as the result of the tightening of credit standards, limited retail and wholesale financing 
availability, increased levels of repossessions, and excessive retail inventory levels and manufacturing capacities.  
For instance, industry shipments of manufactured homes were approximately 348,700 in calendar year 1999, but 
have decreased 86% over the last ten years to 50,000 in calendar year 2009.  During this ten-year period, the 
Debtors’ manufactured housing shipments declined 87% in keeping with this national trend. 

Prior to 2006, increases in manufactured housing shipments to Florida, Arizona and California were the 
main factor in maintaining industry shipments at approximately 130,000 per year.  In 2006, however, the dynamics 
fueling increased manufactured housing demand in these states changed quickly.  Site built homes in these states 
had experienced rapid price appreciation driven by high land costs.  As such, the increase in speculative building 
resulted in excess inventory.  This caused prices to fall and buyers and sellers began to postpone their home buying 
decisions.  It also greatly reduced the number of buyers of manufactured housing who are over 55 years of age since 
they typically must sell their site built home to buy a manufactured home.  Industry shipments to Florida, Arizona 
and California decreased approximately 43%, 41%, and 48% in calendar years 2007, 2008, and 2009, respectively. 

Due to continued losses on account of reduced net sales prior to the Petition Date, the Debtors and their 
advisors extensively explored multiple restructuring alternatives, including the sale of all or specific portions of the 
Debtors’ operations, a new debt or equity capital infusion and a comprehensive restructuring of the Debtors’ balance 
sheet.  Instead of proceeding outside of chapter 11, the Debtors filed these Chapter 11 Cases to continue to receive 
credit and sell their assets in the most efficient way possible for their creditors and estates. 

B. DESCRIPTION OF PREPETITION RESTRUCTURING EFFORTS 

The Debtors’ top priority for fiscal years 2010 and 2011 was cash generation and cash preservation in every 
area of their operations.  To achieve these goals, the Debtors, among other things: (i) reached an agreement with 
Textron to amend the Textron Facility to extend its expiration date until April 2011, and, in certain circumstances, 
extend it further through June 2012; (ii) reduced inventories by $36.8 million and receivables by $4.9 million in 
fiscal 2010, and reduced inventories by $2.5 million and receivables by $400,000 from March 2010 through October 
2010; (iii) reduced overhead costs, resulting in a decrease in selling, general, and administrative expenses of $20.2 
million in fiscal 2010 and $6.1 million in fiscal year 2011 (through October, 2010); and (iv) completed a sale 
leaseback transaction totaling $1.1 million in cash for two of the Debtors’ retail properties in fiscal year 2010.  In 
addition, the Debtors took steps to reduce their manufacturing capacity and distribution channels and realign their 
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operational overhead to meet current and expected demand.  Between the beginning of fiscal year 2010 and the 
Petition Date, the Debtors closed one factory and 25 underperforming sales centers. 

In addition to their efforts to both generate and preserve cash, the Debtors also pursued several other 
strategies in 2009 and 2010 to help with its liquidity problems.  On September 15, 2009, the Debtors engaged 
Raymond James & Associates Inc. (“Raymond James”) to act as their investment banker to assist the Debtors with 
financing and restructuring alternatives, and on August 30, 2010, expanded the scope of Raymond James’ retention 
to assist the Debtors with sale and business combination alternatives.  To further allow it to assess its options, on 
October 15, 2010, the Debtors retained Alvarez & Marsal North America, LLC (“Alvarez”) to act as its restructuring 
advisor. 

Throughout the course of 2010, the Debtors, with the assistance of Raymond James and Alvarez, explored 
a number of strategic alternatives to address their worsening financial condition, including, without limitation, a 
restructuring of their existing indebtedness with the Prepetition Lender and holders of the 3.25% Convertible Senior 
Notes, raising new debt and/or equity financing, and seeking a sale of all or some of the Debtors’ assets and 
operations.   

The strategic alternative process included extensive marketing whereby the Debtors and Raymond James 
contacted third parties to determine the extent to which any of these parties were interested in providing new 
financing to the Debtors, purchasing the Debtors’ assets, equity or operations, or exploring other strategic 
alternatives.  Prepetition, the Debtors, through Raymond James, contacted over 120 parties (including both financial 
and strategic parties, and holders of the 3.25% Convertible Senior Notes) regarding potential strategic alternatives.  
Raymond James placed no conditions on potentially interested parties with regard to bid levels, structure, financing 
or management in connection with the solicitation of indications of interest.   

All of the interested parties were provided with an opportunity to execute a confidentiality agreement.  
Those parties that executed a confidentiality agreement were provided substantial due diligence information 
concerning, and access to, the Debtors, including, but not limited to, presentations by Debtors’ management, access 
to the Debtors’ financial advisors, and access to financial, operational, and other detailed information.  Thirty-nine 

of these parties executed confidentiality agreements with the Debtors and performed due diligence.  Nine of these 
parties participated in on-site or telephone meetings with the Debtors’ management team.   

As a result of these marketing efforts, the Debtors received multiple term sheets from several parties 
relating to various strategic alternatives, including the possible sale of the Debtors’ assets.  Of these offers, the 
Debtors selected an offer made by Palm Harbor Homes, Inc., a Delaware corporation that is an affiliate of Cavco 
Industries, Inc. (the “Stalking Horse Purchaser” or the “Purchaser”), to acquire the Debtors’ assets pursuant to 
section 363 of the Bankruptcy Code.  The Purchaser accordingly executed an asset purchase agreement (as 
amended, the “Purchase Agreement”) to acquire substantially all of the Debtors’ assets, including the Debtors stock 
in CountryPlace and Standard Casualty, conditioned on the Bankruptcy Court’s entry of an order authorizing the 
sale of the Debtors’ assets to the Purchaser, and subject to the entry of an order approving certain bid procedures and 
bid protections to apply in an auction of the Debtors’ assets contemplated by the Stalking Horse Agreement.  An 
affiliate of Cavco Industries, Inc., Fleetwood Homes, Inc. (the “DIP Lender”) agreed to provide the Debtors with 
financing to enable the Debtors to commence these bankruptcy cases and to meet their obligations during these 
bankruptcy cases.   

IV. CHAPTER 11 CASES OF THE DEBTORS  

A. FIRST DAY MOTIONS AND ORDERS 

On the Petition Date, in addition to the voluntary petitions for relief filed by the Debtors under chapter 11 
of the Bankruptcy Code, the Debtors also filed a number of motions and applications (collectively, the “First Day 
Motions”) seeking certain “first day” relief. The purpose of these First Day Motions was to ensure that the Debtors 
were able to transition into the chapter 11 process with as little disruption to their businesses as possible and to 
function smoothly while the Chapter 11 Cases are pending.  Within a few days of the Petition Date, the Bankruptcy 
Court entered several orders (the “First Day Orders”), to, among other things: (i) pay prepetition wages and other 
benefits to the Debtors’ employees; (ii) honor prepetition customer obligations and continue customer programs; 
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(iii) fulfill prepetition obligations to shippers, warehousemen, other lien claimants and claimants entitled to priority 
under section 503(b)(9) of the Bankruptcy Code; (iv) continue use of the Debtors’ existing cash management 
system, bank accounts and business forms; (v) make tax payments to federal, state and local taxing authorities on an 
uninterrupted basis; (vi) fulfill prepetition obligations to certain critical vendors; and (vii) prohibit utility companies 
from discontinuing, altering or refusing service to the Debtors.  A summary of these orders follows. 

1. Joint Administration 

To facilitate, among other things, noticing, claims processing and voting-related matters, the Bankruptcy 
Court entered a First Day Order granting certain relief including authorization for the joint administration of the 
Debtors’ Chapter 11 Cases [Docket No. 50]. 

2. Retention of Notice and Claims Agent 

To assist the Debtors in carrying out their duties as debtors in possession and to otherwise represent the 
Debtors’ interests in the Chapter 11 Cases, the Bankruptcy Court entered a First Day Order approving the retention 
and employment of BMC Group, Inc. as Claims Noticing, and Balloting Agent to the Debtors [Docket No. 52]. 

3. Stabilizing Operations 

As more fully described below, since any interruption of the Debtors’ businesses, even for a brief period, 
would negatively impact the Debtors’ operations, customer relationships, and revenue and profits, on the Petition 
Date, the Debtors filed a number of First Day Motions to ensure a stabilization of operations. 

a) Shippers and Warehousemen Claimants 

In the period immediately prior to the Petition Date, the Debtors’ operation of their businesses and the 
success of the Debtors’ efforts to sell their assets depended on the transport, delivery, set-up and/or storage of the 
Debtors’ supplies, finished goods and inventory that, in the ordinary course of business, was in the possession and 
control of third party shippers and warehousemen.  The Debtors believed that under some state laws, such a shipper 
or warehouseman could have a lien on the Debtors goods they possessed, which lien would secure the charges or 
expenses incurred in connection with the transportation or storage of such goods.  Additionally, the Debtors believed 
that, pursuant to section 363(e) of the Bankruptcy Code, these shippers or warehousemen, as bailees, could be 
entitled to adequate protection in the form of a possessory lien.  As a result, the Debtors believed that certain of the 
shippers and warehousemen could refuse to deliver or release the goods in their possession or control if their claims 
were not satisfied.  As such, the Debtors filed a First Day Motion seeking authorization, among other things, to pay 
certain prepetition claims of shippers and warehousemen.  The Bankruptcy Court granted this motion by entering a 
First Day Order authorizing, but not directing, among other things, the Debtors to pay certain prepetition claims of 
shippers and warehousemen.  [Docket No. 56]. 

b) Employee Compensation 

By this First Day Motion, the Debtors sought authority to pay all employees their wage claims in the 
ordinary course of business.  Additionally, among other things, the Debtors requested authority to continue all of 
their prepetition benefit programs, including, among others, their medical, dental and 401(k) plans, as well as certain 
incentive bonus plans.  This relief allowed the Debtors to maintain employee morale and prevent costly distractions 
and retention issues.  Absent the ability to honor prepetition wages, salaries, benefits, commissions and other similar 
employee-related programs, the Debtors would have likely suffered significant losses at a time when they needed to 
stabilize their operations.  Without the relief requested, the Debtors believed that their employees may have sought 
alternative employment opportunities, perhaps with competitors of the Debtors, thereby depleting the Debtors’ 
workforce, hindering the Debtors’ ability to meet their customer obligations, and likely diminishing stakeholder 
confidence in the Debtors’ ability to successfully reorganize.  Accordingly, the Bankruptcy Court entered a series of 
orders authorizing, but not directing, the Debtors to pay, among other things, certain prepetition claims and 
obligations for (1) wages, salaries, commissions, incentive bonuses, and other compensation, (2) deductions and 
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payroll taxes, (3) reimbursable employee expenses, and (4) employee medical and similar benefits [Docket Nos. 83, 
155, 183, and 274]. 

c) Key Suppliers 

By this First Day Motion, the Debtors sought authority to pay the prepetition claims of (1) vendors and 
service providers relating to goods and services purchased by the Debtors in connection with a contract at Ft. Hood, 
(the “Ft. Hood Vendors”), (2) vendors who provide goods and services associated with the installation of a home 
pursuant to a customer’s contract with the Debtors, and who may be able to place a lien on the Debtors’ customers’ 
property (the “Lien Right Vendors”), and (3) certain suppliers and service providers who provide the Debtors with 
products the Debtors use in their manufacturing and construction business (the “Supply Vendors” and, together with 
the Ft. Hood Vendors and Lien Right Vendors, the “Critical Vendors”).  In addition, the Debtors sought in this First 
Day Motion the authority to enter into agreements with the Critical Vendors pursuant to which such Critical 
Vendors would provide the Debtors with terms that were as favorable to the Debtors as those in effect between the 
Debtors and the Critical Vendors prior to the Petition Date or such other trade terms as were agreed upon by the 
Debtors and such Critical Vendor.  Accordingly, in order to maintain their business operations, the Bankruptcy 
Court entered an order authorizing, but not directing, the Debtors to pay certain prepetition claims of Critical 
Vendors [Docket No. 152]. 

d) 503(b)(9) Claims 

By this First Day Motion, the Debtors sought authority to pay the prepetition claims of certain vendors and 
suppliers who delivered goods to the Debtors during the twenty-day period prior to the Petition Date, but who had 
not received payment for such goods (the “503(b)(9) Claimants”).  Pursuant to section 503(b)(9) of the Bankruptcy 
Code, claims for the value of goods received by the Debtors in the ordinary course of their business during this 
twenty-day period prior to the Petition Date would have been entitled to administrative claim status.  The 
Bankruptcy Code, however, does not specify when such claims entitled to administrative priority status as a result of 
section 503(b)(9) are to be paid.  The Debtors accordingly requested the authority to pay the 503(b)(9) Claimants 
immediately to the extent that the Debtors determined that it was necessary to ensure the uninterrupted supply of 
materials to the Debtors.  The Bankruptcy Court entered a First Day Order granting this relief [Docket No. 57]. 

e) Fees and Taxes 

The Debtors believed that, in some cases, certain taxing authorities had the ability to exercise rights that 
would be detrimental to the Debtors’ restructuring if the Debtors failed to meet the obligations imposed upon them 
to remit certain taxes and fees.  Accordingly, the Debtors sought and the Bankruptcy Court entered a First Day 
Order authorizing, but not directing, the Debtors to pay certain fees and taxes, including certain prepetition claims 
related to sales, use and franchise taxes [Docket No. 55]. 

f) Insurance Coverage 

The Debtors maintain a variety of insurance policies, including, among others, commercial excess liability, 
property insurance, commercial crime, commercial automotive, directors and officers, builders risk, business 
interruption, and workers’ compensation insurance.  In order to avoid any potential lapse of coverage and the 
expense of acquiring new coverage, the Debtors requested authority to continue their insurance and pay prepetition 
premiums necessary to maintain insurance coverage.  The Bankruptcy Court entered a First Day Order granting this  
requested relief [Docket No. 54]. 

g) Cash Management System 

By this First Day Motion, the Debtors requested entry of an order authorizing the Debtors to continue using 
their existing cash management system, bank accounts and business forms.  This relief allowed the Debtors to avoid 
administrative inefficiencies by maintaining the Debtors’ cash management system.  The Bankruptcy Court entered 
an order granting the Debtors’ request to, among other things, maintain their cash management system [Docket No. 
51]. 
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h) Utilities 

By this First Day Motion, the Debtors sought approval of procedures for, among other things, determining 
adequate assurance for utility providers, prohibiting utility providers from altering, refusing, or discontinuing 
services and determining that the Debtors are not required to provide additional adequate assurance except as set 
forth in the procedures related thereto.  Uninterrupted utility services are essential to the Debtors’ ongoing 
operations and, therefore, to the success of the Debtors’ reorganization.  The Bankruptcy Court granted the relief 
requested by this First Day Motion on an interim and final basis with respect thereto [Docket Nos. 85, 157]. 

i) Customer Programs 

Pursuant to this First Day Motion, the Debtors sought approval to continue certain of their customer 
programs in the ordinary course of business and to honor prepetition commitments related to the programs.  The 
Debtors believed that the relief requested by this First Day Motion was necessary to preserve their customer 
relationships and goodwill for the benefit of their estates.  Accordingly, the Bankruptcy Court entered a First Day 
Order authorizing, but not directing, the Debtors to maintain their customer programs and honor prepetition 
commitments related thereto [Docket No. 84, 156]. 

j) Debtor in Possession Financing and Use of Cash Collateral 

On the Petition Date, the Debtors filed a motion requesting interim and final authorization to enter into that 
certain Debtor-In-Possession Revolving Credit Agreement dated as of November 29, 2010 (the “DIP Credit 
Agreement” and all documents related thereto as incorporated therein and all collateral and ancillary documents 
executed in connection therewith and incorporated therein, collectively, the “DIP Loan Documents”) by and among 
the Debtors and Fleetwood Homes, Inc. (the “DIP Lender”).  The Bankruptcy Court granted the Debtors interim and 
final relief to enter into the DIP Credit Agreement [Docket Nos. 60, 184] (collectively, the “DIP Orders”).  Pursuant 
to the DIP Credit Agreement, the DIP Lenders agreed to provide up to an aggregate principal amount of 
$50,000,000, which amount may be increased to $55 million if the parties elect to exercise an option to increase 
such principal amount, subject to the terms and conditions of the DIP Loan Documents.  The DIP Credit Agreement 
specified that the proceeds from such facility would be used to pay off all amounts owed under the Debtors’ 
Prepetition Credit Facility.  Accordingly, shortly after entry of the DIP Orders, the Debtor used funding from the 
DIP Credit Agreement to pay off the $34,228,272 then owed by the Debtors to the Prepetition Lender under the 
Prepetition Credit Facility.  The Prepetition Lender will accordingly receive no distribution under the Plan.  The DIP 
Orders included benchmarks related to the Debtors’ sale process, pursuant to which the Debtors were required to 
obtain approval to sell substantially all of their assets to the Purchaser within the timeframe required by the DIP 
Credit Agreement. 

B. OTHER MOTIONS AND PLEADINGS 

In addition to the First Day Motions seeking “first day” relief, on the Petition Date or thereafter, the 
Debtors also filed several other significant motions and application related to the sale of the Debtors as well as 
certain retention and procedural motions, which are described below.  Relief on account of such motions was not 
requested on the first day. 

1. Employment and Compensation of Advisors 

To assist the Debtors in carrying out their duties as debtors in possession and to otherwise represent the 
Debtors’ interests in the Chapter 11 Cases, the Debtors filed applications seeking authorization to retain and employ 
certain advisors.  The Bankruptcy Court entered orders granting the retention of the following advisors: (a) 
Raymond James & Associates, Inc. as investment bankers to the Debtors [Docket No. 186]; (b) Alvarez & Marsal 
North America, LLC as financial advisors to the Debtors [Docket No. 146]; (c) Locke Lord Bissell & Liddell LLP 
as bankruptcy counsel to the Debtors [Docket No. 148]; and (d) Polsinelli Shughart PC as bankruptcy co-counsel to 
the Debtors [Docket No. 147].  In addition, the Debtors received authorization to retain and compensate certain 
professionals utilized in the ordinary course of the Debtors’ businesses [Docket No. 150]. 
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2. Bar Date 

On January 28, 2011, the Debtors filed a motion requesting that the Bankruptcy Court establish a date by 
which all persons or entities other than governmental units holding a Claim, including 503(b)(9) Claimants, against 
any of the Debtors, subject to certain conditions set forth in the motion, be required to file proof of such claims in 
these Chapter 11 Cases.  The motion also requested the establishment of a separate deadline for all governmental 
units holding a Claim against any of the Debtors to file proof of such Claim in these Chapter 11 Cases.  On February 
15, 2011, the Bankruptcy Court entered an order [Docket No. 307] establishing, among other things, April 18, 2011 
(the “General Bar Date”) as the general claims bar date for filing Proofs of Claim in the Debtors’ Chapter 11 Cases 
for all persons and entities other than governmental units and May 28, 2011, as the bar date for governmental units 
to file Proofs of Claim in the Debtors’ Chapter 11 Cases. 

3. The Committee and Its Advisors 

On December 14, 2010, the Untied States Trustee for the District of Delaware appointed an official 
committee of unsecured creditors (the “Committee”).  The Committee is comprised of the following parties: 
American Stock Transfer & Trust Company LLC, as the 3.25% Convertible Senior Notes Indenture Trustee, AQR 
Absolute Return Master Account, LP c/o CNH Partners, Greenwood Capital, LP, and Atlantic Service & Supply 
LLC.  On January 18, 2011, the Court granted authorization for the Committee to retain and employ Pachulski Stang 
Ziehl & Jones LLP, as counsel for the Committee [Docket No. 220]. In addition, on February 9, 2011, the Court 
authorized the Committee’s retention and employment of Morgan Joseph LLC as financial advisors for the 
Committee [Docket No. 285]. 

4. Motion to Extend Exclusivity 

Under the Bankruptcy Code, a debtor has the exclusive right to file and solicit acceptance of a plan or plans 
of reorganization or liquidation for an initial period of 120 days from the date on which the debtor filed for 
voluntary relief. If a debtor files a plan within this exclusive period, then the debtor has the exclusive right for 180 
days from the commencement date to solicit acceptances to the plan. During these exclusive periods, no other party 
in interest may file a competing chapter 11 plan. However, a court may extend these periods “for cause” upon 
request of a party in interest. On March 25, 2011, the Debtors filed a motion seeking to extend their exclusive period 
to file a plan of reorganization through May 27, 2011 and their exclusive period to solicit acceptance of such plan 
through June 29, 2011 [Docket No. 440]. The Bankruptcy Court granted this motion on April 18, 2011 [Docket No. 
530.  On May 26, 2011, the Debtors filed their second motion to extend their exclusive period to file a plan of 
reorganization through July 28, 2011, and their exclusive period to solicit acceptance of such plan through 
September 27, 2011 [Docket No. 647].  The Bankruptcy Court granted this motion on July 8, 2011 [Docket No. 
756].  On July 28, 2011, the Debtors filed their third motion to extend their exclusive period to file a plan of 
reorganization through August 5, 2011, and their exclusive period to solicit acceptance of such plan through 
November 16, 2011 [Docket No. 804]. 

5. Motion to Extend Deadline To Assume or Reject Nonresidential Real Property Leases 

The Debtors’ ability to reject or assume unexpired, non-residential real property leases was set to expire on 
March 29, 2011. However, on March 28, 2011, 2011, the Debtors filed a motion seeking entry of an order granting a 
60 day extension for the Debtors to assume or reject unexpired leases of nonresidential property through May 30, 
2011 [Docket No. 452.   The Bankruptcy Court granted this motion on April 19, 2011 [Docket No. 551].  The 
Debtors did not seek entry of an order extending the deadline for them to assume or reject unexpired leases of 
nonresidential property beyond May 30, 2011. 

6. Sale Motion and Bid Procedures 

a) Overview 

On the Petition Date, the Debtors filed with the Bankruptcy Court the Sale Motion [Docket No. 25]. 
Among other things, the Sale Motion set forth procedures regarding the Debtors’ solicitation of additional offers in 
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an effort to maximize the proceeds resulting from the sale of substantially all of the Debtors’ assets, culminating in 
an auction (“Auction”) if any qualified, additional offers were obtained.  The Bankruptcy Court entered an order (the 
“Bid Procedures Order”) approving bidding procedures (the “Bid Procedures”) relating to the marketing, auction, 
and sale of the Debtors on January 6, 2011 [Docket No. 187]. The Bid Procedures and marketing process are 
described in greater detail below. 

b) Sale Marketing Efforts 

On September 15, 2009, the Debtors engaged Raymond James to act as their investment banker to assist the 
Debtors with financing and restructuring alternatives, and on August 30, 2010, expanded the scope of Raymond 
James’ retention to assist the Debtors with sale and business combination alternatives.  Throughout the course of 
2010, the Debtors, with the assistance of Raymond James and Alvarez, the Debtors’ restructuring advisor, explored 
a number of strategic alternatives to address their financial condition, including, without limitation, a restructuring 
of their existing indebtedness with their prepetition secured lender and holders of certain convertible senior notes, 
raising new debt and/or equity financing, and seeking a sale of all or some of the Debtors’ assets and operations. 

The strategic alternative process included extensive prepetition marketing whereby the Debtors and 
Raymond James contacted third parties to determine the extent to which any of these parties were interested in 
providing new financing to the Debtors, purchasing the Debtors’ assets, equity or operations, or exploring other 
strategic alternatives.  During this time, the Debtors, through Raymond James, contacted over 120 parties (including 
both financial and strategic parties) regarding potential strategic alternatives.  Raymond James placed no conditions 
on potentially interested parties with regard to bid levels, structure, financing or management in connection with the 
solicitation of indications of interest.  All of the interested parties were provided with an opportunity to execute a 
confidentiality agreement.   

Those parties that executed a confidentiality agreement were provided substantial due diligence 
information concerning, and access to, the Debtors, including, but not limited to, presentations by the Debtors’ 
management, access to the Debtors’ financial advisors, and access to financial, operational, and other detailed 
information.  Thirty-nine of these parties executed confidentiality agreements with the Debtors and performed due 
diligence.  Nine of these parties participated in on-site or telephone meetings with the Debtors’ management team.  
As a result of these marketing efforts, the Debtors received multiple term sheets from several parties relating to 
various strategic alternatives, including the possible sale of the Debtors’ assets.  Of these offers, the Debtors selected 
the offer made by the Purchaser to acquire substantially all of the Debtors’ assets pursuant to section 363 of the 
Bankruptcy Code.  The Purchaser accordingly executed the Purchase Agreement to acquire substantially all of the 
Debtors’ assets, including the Debtors’ stock in CountryPlace and in Standard Casualty, which was conditioned on 
the Bankruptcy Court’s entry of an order authorizing the sale of substantially all of the Debtors’ assets to the 
Purchaser, and subject to the entry of an order approving the Bid Procedures and certain bid protections to apply in 
the Auction.   

During the prepetition and postpetition period, the Debtors, through Raymond James, reached out to a 
total of approximately 148 potential buyers to solicit their interest in purchasing all or a subset of the Debtors’ 
assets.  Approximately 53 of those potential buyers executed confidentiality agreements and were provided 
substantial due diligence information concerning the Debtors.  In addition, the Debtors published the Bid 
Procedures Notice (as defined in the Bid Procedures), as required by the Bid Procedures Order, in the Wall 
Street Journal on January 13, 2011.  And on January 14, 2011, the Debtors’ claims agent, BMC Group, served 
all counterparties to the Debtors’ executory contracts and unexpired leases with a Cure and Possible Assumption 
and Assignment Notice that set forth the Debtors’ calculation of the cure amount, if any, that would be owing to such 
counterparty if the Debtors decided to assume or assume and assign such contract, and alerting such nondebtor party 
that their contract may be assumed and assigned to the Purchaser or the Successful Bidder (as defined in the Bid 
Procedures Order). 

c) The Bid Procedures  

As noted above, on January 6, 2011, the Bankruptcy Court entered the Bid Procedures Order, approving the 
Bid Procedures and the bid protections provided for in the Purchase Agreement.  Under the Bid Procedures, if the 
Purchaser was not the prevailing bidder at the Auction, the Purchaser would be entitled to receive a break-up fee of 
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$1.1 million plus an expense reimbursement of up to $250,000.  These provisions were extensively negotiated at 
arm’s length and in good faith by the Debtors and the Purchaser. The Committee also required revisions to the Bid 
Procedures to establish minimum cash considerations, which were adopted in the Bid Procedures Order. 

The Bid Procedures provided for an open, transparent sale process whereby the Debtors and Raymond 
James, as noted above, contacted numerous parties that they believed would have the financial resources to 
consummate the Sale Transaction and if necessary, provided such parties with informational packages and access to 
due diligence. All interested parties were required to submit a bid in compliance with the Bid Procedures by 
February 24, 2011 at 5:00 p.m. prevailing Eastern Time (the “Bid Deadline”).  

d) The Auction 

Prior to the Auction, the Debtors received separate bids for Standard, CountryPlace, all of the 
Debtors’ assets with the exception of Standard and CountryPlace (these non-Standard and non-CountryPlace 
assets, collectively, “OpCo”), and substantially all of the Debtors’ assets.  Specifically, (a) NLASCO, Inc. 
(“National Lloyds”), Conifer Holdings, Inc. (“Conifer”), and Legacy Housing Ltd. (“Legacy”) provided bids 
for the Debtors’ equity interests in Standard (the “Standard Stock”); (b) Legacy provided a bid for the Debtors’ 
equity interest in CountryPlace (the “CountryPlace Stock”); (c) Legacy provided a bid for the Debtors’ OpCo 
assets; and (D) Champion Enterprises Holdings, LLC (“Champion”) provided a bid for substantially all of the 
Debtors’ assets. 

At the commencement of the Auction, the Debtors announced that each of National Lloyds, Conifer, 
Legacy, Champion, and the Purchaser were Qualified Bidders under the Bid Procedures.  The Debtors also 
announced that it was the determination of the Debtors and the Committee that the best manner in which to 
maximize value for the Debtors’ assets would be to auction various of the Debtors’ assets in lots first (based 
upon the various bids the Debtors’ received for such lots) and then to compare the aggregation of those bids to 
offers made by the Purchaser and Champion for substantially all of the Debtors’ assets.  The Debtors also 
announced that, after consultation with the Committee, they determined that to be a Qualified Bidder, each 
Bidder must agree that all Backup Bids (as defined in the Bid Procedures) must remain open and irrevocable 
until the earlier of the date that is sixty days after entry of the Sale Order or the Closing of the Transaction with 
the Successful Bidder.  The Debtors made other announcements as well that are set forth in the transcript of the 
Auction.  No Bidder objected to the requirement that the Backup Bids must remain open and irrevocable for 
this extended period, or the other announcements made by the Debtors. 

The Debtors engaged in three rounds of lot bidding: one round for the Standard Stock, one round for  
OpCo, and one round for the CountryPlace Stock.  Once the Debtors’ completed the auction of the Standard 
Stock, OpCo, and the CountryPlace Stock, the Debtors announced that the aggregate total of $55.55 million for 
the highest bids of each of the Standard Stock, OpCo, and the CountryPlace Stock constituted the highest and 
best offer made for substantially all of the Debtors’ assets.   The Debtors thus deemed these $55.55 million in 
aggregate bids to be the Auction Baseline Bid (as defined in the Bid Procedures) for the sale of substantially all 
of the Debtors’ assets.  The Debtors then conducted the auction of substantially all of the Debtors’ assets 
through bulk bidding.  At the conclusion of the Auction, the Debtors, in consultation with the Committee, 
deemed the Stalking Horse Purchaser’s bid of $85,250,000 (minus the Breakup Fee and Expense 
Reimbursement that would have been paid to the Stalking Horse Purchaser had it not been the Successful 
Bidder) to be the Successful Bid (as defined in the Bid Procedures) for substantially all of the Debtors’ assets.  
The Debtors further announced that Champion was the Backup Bidder (as defined in the Bid Procedures) for 
substantially all of the Debtors’ assets and Champion’s bid of $85,000,000 million was the Backup Bid. 

e) Sale Hearing 

On March 4, 2011, the Bankruptcy Court entered the Sale Order, authorizing the Debtors to enter into the 
Purchase Agreement and sell substantially all of their assets to the Purchaser. [Docket No. 354].  
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V. SUMMARY OF THE PLAN
3
 

A. ADMINISTRATIVE CLAIMS, 3.25% CONVERTIBLE SENIOR NOTE INDENTURE TRUSTEE 

CLAIMS, AND PRIORITY TAX CLAIMS 

1. Administrative Claims 

a) Administrative Claims 

Except as otherwise provided in the Plan, subject to sections 328, 330(a) and 331 of the Bankruptcy Code, 
each Holder of an Allowed Administrative Claim, including an Allowed Fee Claim, will be paid the full amount of 
such Allowed Claim: (a) in Cash on or as soon as reasonably practicable after the Effective Date, or if such Claim is 
Allowed after the Effective Date, on or as soon as practicable after the date such Claim is Allowed; (b) upon such 
other terms as may be agreed upon by such Holder and the Debtors; or (c) as otherwise ordered by the Bankruptcy 
Court. 

Except as otherwise provided in Article II.A or in Article VII.C.2 of the Plan, unless previously filed, 
requests for payment of Administrative Claims must be filed and served pursuant to the procedures specified in, as 
applicable, the Initial Administrative Claims Bar Date Order (for those Entities required to file an Administrative 
Claim pursuant to the Administrative Claims Bar Date Order) or the Confirmation Order (for those entities not 
required to file an Administrative Claim pursuant to the Initial Administrative Claim Bar Date Order), and in each 
case prior to the applicable Administrative Claims Bar Date.  Holders of Administrative Claims that are required to 
by the foregoing sentence and do not File and serve such a request by the applicable Administrative Claims Bar Date 
shall be forever barred, estopped and enjoined from asserting such Administrative Claims against the Debtors, their 
Estates, the Post-Consummation Trust, and the Post-Consummation Trust Assets and such Administrative Claims 
shall be deemed discharged as of the Effective Date.  Objections to such requests must be filed and served on the 
Post-Consummation Trust and the requesting party by the later of (i) 180 days after the Effective Date and (ii) 180 
days after the Filing of the applicable request for payment of such Administrative Claims. 

b) Fee Claims 

Retained Professionals or other Entities asserting a Fee Claim for services rendered before the Effective 
Date must File and serve on the Post-Consummation Trust and such other Entities who are designated by the 
Bankruptcy Rules, the Confirmation Order or other order of the Bankruptcy Court an application for final allowance 
of such Fee Claim no later than 45 days after the Effective Date.  Objections to any Fee Claim must be filed and 
served on the Post-Consummation Trust and the requesting party by the later of (x) 45 days after the Effective Date, 
and (y) 30 days after the Filing of the applicable request for payment of the Fee Claim. To the extent necessary, the 
Confirmation Order shall amend and supersede any previously entered order of the Bankruptcy Court regarding the 
payment of Fee Claims.  

2. 3.25% Convertible Senior Notes Indenture Trustee Claims 

On or prior to the Effective Date, the 3.25% Convertible Senior Notes Indenture Trustee shall be 
compensated for all of its reasonable and documented fees and expenses (including, without limitation, fees and 
expenses of its outside counsel) incurred prior to the Effective Date in cash in full, related to its service as the 
Indenture Trustee under the 3.25% Convertible Senior Notes Indenture.  Any such claims shall be Allowed as an 
Administrative Claim. 

3. Priority Tax Claims 

Each Holder of an Allowed Priority Tax Claim due and payable on or prior to the Effective Date shall 
receive, as soon as reasonably practicable after the Effective Date, on account of such Claim: (1) Cash in an amount 

                                                           
3 The following summary is qualified in its entirety by reference to the Plan.  In the event of any inconsistency 
between the summary provided herein and the Plan, the Plan shall control in all respects. 
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equal to the amount of such Allowed Priority Tax Claim; (2) Cash in an amount agreed to by the Post-
Consummation Trust Administrator, subject to the approval of the Post-Consummation Trust Oversight Committee, 
and such Holder; provided, however, that such parties may further agree to the payment of such Allowed Priority 
Tax Claim at a later date; or (3) at the option of the Post-Consummation Trust Administrator, subject to the approval 
of the Post-Consummation Trust Oversight Committee, Cash in an aggregate amount of such Allowed Priority Tax 
Claim payable in installment payments over a period not more than five years after the Petition Date, pursuant to 
section 1129(a)(9)(C) of the Bankruptcy Code. 

B. CLASSIFICATION AND TREATMENT OF CLASSIFIED CLAIMS AND EQUITY INTERESTS 

1. Administrative Claims and Priority Tax Claims 

In accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative Claims and Priority Tax 
Claims have not been classified and thus are excluded from the Classes of Claims and Equity Interests set forth in 
Article III of the Plan. 

2. Summary 

The categories of Claims and Equity Interests listed below classify Claims and Equity Interests for all 
purposes, including voting, Confirmation and distributions pursuant to the Plan and pursuant to sections 1122 
and 1123(a)(1) of the Bankruptcy Code on a substantively consolidated basis. The Plan deems a Claim or 
Equity Interest to be classified in a particular Class only to the extent that the Claim or Equity Interest qualifies 
within the description of that Class and shall be deemed classified in a different Class to the extent that any 
remainder of such Claim or Equity Interest qualifies within the description of such different Class. A Claim or 
an Equity Interest is in a particular Class only to the extent that any such Claim or Equity Interest is Allowed in 
that Class and has not been paid or otherwise settled prior to the Effective Date. 

Summary of Classification and Treatment of Classified Claims and Equity Interests 

Class Claim Status Voting Rights 

1 Other Priority Claims Unimpaired Deemed to Accept 
2 Other Secured Claims Unimpaired Deemed to Accept 
3 3.25% Convertible Senior Notes Claims Impaired Entitled to Vote 
4 General Unsecured Claims Impaired Entitled to Vote 
5 Intercompany Claims Impaired Deemed to Reject 
6 Equity Interests Impaired Deemed to Reject 

 
3. Classification and Treatment of Claims and Equity Interests 

a) Class 1 Other Priority Claims 

(i) Classification: Class 1 consists of all Other Priority Claims against the 
Debtors. 

(ii) Treatment: The legal, equitable and contractual rights of the Holders of 
Allowed Class 1 Claims are unaltered. Unless otherwise agreed to by 
Holders of Allowed Class 1 Claims and the Post-Consummation Trust 
Administrator, subject to the approval of the Post-Consummation Trust 
Oversight Agreement, each Holder of an Allowed Class 1 Claim shall 
receive, in full and final satisfaction of such Allowed Class 1 Claim, 
payment of the Allowed Class 1 Claim in full in Cash on or as soon as 
reasonably practicable after the Effective Date in accordance with Article VII of 
the Plan. 
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(iii) Voting: Class 1 is Unimpaired, and Holders of Class 1 Claims are 
conclusively presumed to have accepted the Plan pursuant to section 1126(f) 
of the Bankruptcy Code. Therefore, Holders of Class 1 Claims are not 
entitled to vote to accept or reject the Plan; provided, however, that all Class 
1 Claims shall be subject to Allowance under the provisions of the Plan, 
including Article IX of the Plan. 

b) Class 2--Other Secured Claims 

(i) Classification: Class 2 consists of all Other Secured Claims against the 
Debtors. 

(ii) Treatment: Each Holder of an Allowed Other Secured Claim shall be placed 
in a separate subclass, and each subclass will be treated as a separate Class 
for distribution purposes. Unless otherwise agreed to by Holders of Allowed 
Class 2 Claims and the Post-Consummation Trust Administrator, subject to 
the approval of the Post-Consummation Trust Oversight Committee, each 
Holder of an Allowed Class 2 Claim shall receive, in full and final 
satisfaction of such Allowed Class 2 Claim, on or as soon as reasonably 
practicable after the Effective Date in accordance with Article VII of the Plan: 

(A) the collateral securing such Allowed Other Secured Claim; or 

(B) a Cash distribution in an amount equal to the value of such 
collateral. 

(iii) Voting: Class 2 is Unimpaired, and Holders of Class 2 Claims are 
conclusively presumed to have accepted the Plan pursuant to section 1126(f) 
of the Bankruptcy Code. Therefore, Holders of Class 2 Claims are not 
entitled to vote to accept or reject the Plan; provided, however, that all Class 
2 Claims shall be subject to Allowance under the provisions of the Plan, 
including Article IX of the Plan. 

c) Class 3 - 3.25% Convertible Senior Notes Claims 

(i) Classification: Class 3 consists of all 3.25% Convertible Senior Notes Claims 
against the Debtors. 

(ii) Treatment: Holders of Allowed 3.25% Convertible Senior Notes Claims will 
receive, in full and final satisfaction, settlement, release and discharge of and in 
exchange for each 3.25% Convertible Senior Notes Claim, their Pro Rata share 
of the available Cash and/or other consideration, including proceeds of the Post-
Consummation Trust Assets.  Upon the Effective Date, the 3.25% Convertible 
Senior Notes Claim shall be an Allowed Claim in the amount of $54,783,174.34.  
Any Claims filed by beneficiaries of the 3.25% Convertible Senior Notes 
Indenture other than the 3.25% Convertible Senior Notes Indenture Trustee shall 
be deemed superseded or amended by the 3.25% Convertible Senior Notes 
Claim.  

(iii) Voting:  Class 3 is Impaired, and Holders of Class 3 Claims are entitled to vote 
to accept or reject the Plan. 

(iv) Restrictions on Recovery: The Post-Consummation Trust shall not make 
distributions to Holders of Class 3 Claims until such time as all Allowed Senior 
Claims have been paid in full (or appropriate reserves have been established for 
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the payment of all Allowed Senior Claims in full) or such Allowed Senior 
Claims have been satisfied in the manner provided for under the Plan by the 
Post-Consummation Trust. 

d) Class 4 - General Unsecured Claims 

(i) Classification: Class 4 consists of all General Unsecured Claims held against the 
Debtors. 

(ii) Treatment:  Holders of Allowed General Unsecured Claims will receive, in full 
and final satisfaction, settlement, release and discharge of and in exchange for 
each Allowed General Unsecured Claims held against the Debtors, their Pro 
Rata share of the available Cash and/or other consideration, including proceeds 
of the Post-Consummation Trust Assets. 

(iii) Voting: Class 4 is Impaired, and Holders of Class 4 Claims are entitled to vote to 
accept or reject the Plan. 

(iv) Restrictions on Recovery: The Post-Consummation Trust shall not make 
distributions to Holders of Class 4 Claims until such time as all Allowed Senior 
Claims have been paid in full (or appropriate reserves have been established for 
the payment of all Allowed Senior Claims in full) or such Allowed Senior 
Claims have been satisfied in the manner provided for under the Plan by the 
Post-Consummation Trust. 

e) Class 5 – Intercompany Claims 

(i) Classification: Class 5 consists of all Intercompany Claims.   

(ii) Treatment: Class 5 Intercompany Claims are extinguished under the Plan, which 
provides for substantive consolidation of the Debtors, and Holders of Class 5 
Intercompany Claims will not receive any distribution on account of such 
interests. 

(iii) Voting: Class 5 is Impaired, and Holders of Class 5 Claims are not entitled to 
receive or retain any property under the Plan on account of Class 5 Claims.  
Therefore, Holders of Class 5 Claims are deemed not to have accepted the Plan 
pursuant to section 1126(g) of the Bankruptcy Code.  Holders of Class 5 Claims 
are not entitled to vote to accept or reject the Plan. 

f) Class 6 – Equity Interests 

(i) Classification: Class 6 consists of all Equity Interests in the Debtors. 

(ii) Treatment: Class 6 Equity Interests in the Debtors will not receive any 
distribution on account of such interests. 

(iii) Voting: Class 6 is Impaired, and Holders of Class 6 Equity Interests are not 
entitled to receive or retain any property under the Plan on account of Class 6 
Equity Interests. Therefore, Holders of Class 6 Equity Interests are deemed not 
to have accepted the Plan pursuant to section 1126(g) of the Bankruptcy Code. 
Holders of Class 6 Equity Interests are not entitled to vote to accept or reject the 
Plan. 
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4. Special Provision Governing Unimpaired Claims 

Except as otherwise provided in the Plan, nothing under the Plan shall affect the Debtors’ rights in respect 
of any Unimpaired Claims, including all rights in respect of legal and equitable defenses to or setoffs or recoupment 
against any such Unimpaired Claims. 

C. ACCEPTANCE OR REJECTION OF THE PLAN 

1. Presumed Acceptance of Plan 

Classes 1 and 2 are Unimpaired under the Plan, and are, therefore, conclusively presumed to have accepted 
the Plan pursuant to section 1126(f) of the Bankruptcy Code. 

2. Voting Classes 

Classes 3 and 4 are Impaired under the Plan, and therefore Holders of Class 3 and 4 Claims as of the 
Record Date shall be entitled to vote to accept or reject the Plan. 

3. Acceptance by Impaired Classes of Claims 

Pursuant to section 1126(c) of the Bankruptcy Code and except as otherwise provided in section 1126(e) of 
the Bankruptcy Code, an Impaired Class of Claims entitled to vote to accept or reject the Plan has accepted the Plan 
if the Holders of at least two-thirds in dollar amount and more than one-half in number of the Allowed Claims in 
such Class actually voting have voted to accept the Plan. 

4. Deemed Rejection of Plan 

Classes 5 and 6 are Impaired and shall receive no distribution under the Plan on account of their Claims or 
Equity Interests and are, therefore, deemed to have rejected the Plan pursuant to section 1126(g) of the Bankruptcy 
Code. 

5. Cram Down 

The Proponents request Confirmation of the Plan under section 1129(b) of the Bankruptcy Code with 
respect to any Impaired Class that does not accept the Plan pursuant to section 1126 of the Bankruptcy Code.  The 
Proponents reserve the right to modify the Plan in accordance with Article XIV.C of the Plan to the extent, if any, 
that Confirmation pursuant to section 1129(b) of the Bankruptcy Code requires modification. 

D. MEANS FOR IMPLEMENTATION OF THE PLAN 

1. General 

The Post-Consummation Trust will satisfy its obligations under the Plan from Cash on hand as of the 
Effective Date, liquidation of Causes of Action, and other proceeds or consideration from the Post-Consummation 
Trust Assets.  
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2. Substantive Consolidation 

 As set forth in more detail in Article V.B of the Plan, the Plan serves as a motion by the Proponents seeking 
entry, pursuant to section 105 of the Bankruptcy Code, of an order authorizing, on the Effective Date, the 
substantive consolidation of the Estates and all of the assets and liabilities of all of the Debtors for purposes of 
classifying and treating all Claims under the Plan, including for voting, confirmation, and distribution purposes.  
Substantive consolidation will not (i) alter the state of incorporation of any Debtor for purposes of determining 
applicable law of any of the Causes of Action, (ii) alter or impair the legal and equitable rights of the Post-
Consummation Trust Administrator to enforce any of the Causes of Action, or (iii) otherwise impair, release, 
discharge, extinguish or affect any of the Causes of Action or issues raised as a part thereof. 

 If substantive consolidation is ordered as provided in the Plan and in the Confirmation Order, then on and 
after the Effective Date, all Assets and liabilities of the Debtors shall be treated under the Post-Consummation Trust 
as though they were merged into the estate of Palm Harbor Homes, Inc. for purposes of treatment of and 
distributions on Claims.  All duplicative Claims (identical in both amount and subject matter) Filed against more 
than one of the Debtors shall automatically be expunged so that only one Claim survives against the consolidated 
Debtors.  All guarantees by any Debtor of the obligations of any other Debtor shall be eliminated so that any Claim 
and any guarantee thereof by any other Debtor, as well as any joint and/or several liability of any Debtor with 
respect to any other Debtor, shall be treated as one collective obligation of the Debtors.  Any alleged defaults under 
any applicable agreement with the Debtors arising from substantive consolidation under the Plan shall be deemed 
cured as of the Effective Date.   

 The United States Court of Appeals for the Third Circuit has adopted a standard for granting a request for 
substantive consolidation similar to the standards adopted by other circuit courts authorizing substantive 
consolidation.  See In re Owens Corning, 419 F.3d 195, 211 (3rd Cir. 2005); Reider v. F.D.I.C. (In re Reider), 31 
F.3d 1102, 1107-1108 (11th Cir. 1994); Woburn Assoc v. Kahn (In re Hemmingway Transport Inc.), 854 F.2d 1, 11-
12 (1st Cir. 1992); First Nat’l Bank of El Dorado v. Giller (In re Giller), 962 F.2d 796, 798-99 (8th Cir. 1992); 
Union Sav. Bank v. Augie/Restivo Baking Co. (In re Augie/Restivo Baking Co.), 860 F.3d 515, 518 (2d Cir. 1988); 
Drabkin v. Midland-Ross Corp. (In re Auto-Train Corp), 810 F.2d 270, 276 (D.C. Cir. 1987).  

 In the Third Circuit, debtors seeking substantive consolidation must show that either (a) prepetition, they 
disregarded separateness so significantly their creditors relied on the breakdown of entity borders and treated them 
as one legal entity (the “Single Entity Test”), or (b) postpetition, their assets and liabilities are so scrambled that 
separating them is prohibitive and hurts all creditors (the “Hopeless Entanglement Test”).  Owens Corning, 419 F.3d 
at 211 (emphasis added).  Although only one of the two tests must be met to establish substantive consolidation, the 
Proponents believe that they can satisfy both the Single Entity Test and the Hopeless Entanglement Test, and thus 
substantive consolidation is warranted under either of these tests. 

 The Proponents believe there is ample evidence to show that prior to the Petition Date, creditors of the 
Debtors treated them as one legal entity, thus satisfying the Single Entity Test.  With the exception of certain 
instances where Nationwide Homes, Inc. used its check stock, all checks used to pay any indebtedness of any of the 
Debtors was made on check stock identifying “Palm Harbor Homes” as the payor.  Creditors who received such 
payments would logically assume that “Palm Harbor Homes” was the entity with whom they conducted business.  
The Debtors also prepared and disseminated consolidated financial reports to the public, including customers, 
suppliers, landlords, lenders, credit rating agencies and stockholders. Furthermore, all SEC reporting that is available 
to the public is consolidated.  Because the Debtors disseminated financial information to the public on a 
consolidated basis, it is highly unlikely that creditors relied on the separate identity of any Debtor in extending credit 
to such Debtor.  

 The Proponents also believe that disentangling the affairs of the Debtors would likely be so burdensome as 
to be prohibitive and likely would adversely affect creditors, and thus the Hopeless Entanglement Test is satisfied.  
The Proponents repeatedly engaged in intercompany lending (often with little or no documentation), shared raw 
materials, shared personnel, and entered into cross-guaranties.  Moreover, despite the fact that each of the Debtors 
are independent legal entities, certain of which had their own facilities, the Debtors generally operated as a single 
enterprise with a central payment system and central cash management system.    
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 The Debtors’ central cash management system – which was not memorialized in any writing - illustrates 
the extent of entanglement between the Debtors.  For instance, prepetition, Palm Harbor Homes, Inc. routinely made 
payments for the benefit of the other Debtors.  The Debtors effectively operated out of a single operating account, 
with funds and funding costs routinely comingled.  This resulted, initially, as the appearance of large intercompany 
balances owed by one of the Debtors to another Debtor.  The Debtors have determined that these intercompany 
balances were not accurate because they were not properly set off by other amounts owed to or by the various 
Debtors.  Under substantive consolidation, these intercompany balances would be automatically eliminated. 

 As further evidence of the Debtors’ entanglement, Palm Harbor Homes, Inc. and the other Debtors shared 
overhead, management, accounting, and other related expenses.  This shared overhead, management, accounting and 
other related expenses were not properly allocated among each of the Debtors who each benefitted from these 
services.  Rather, all costs associated with these services remained obligations of Palm Harbor Homes, Inc.  
Moreover, Palm Harbor Homes, Inc. owns, directly or indirectly, all or a majority of the stock or membership 
interests in each of the other Debtors and the Debtors shared common directors and officers.  As demonstrated by 
the foregoing, the Debtors operated and were regarded as a consolidated enterprise.  Indeed, disentangling their 
affairs is simply not possible and, even if it was, would be an extremely expensive endeavor which could 
significantly negatively impact the Cash available for distributions to the Debtors’ creditors.  Substantive 
consolidation will result in the elimination of at least 27 duplicate and intercompany claims totaling approximately 
$82 million.  Accordingly, the consolidation of the Debtors’ estates is proper under the Hopeless Entanglement Test. 

3. Post-Consummation Trust 

a) Establishment of the Post-Consummation Trust 

On or prior to the Effective Date, the Debtors, on their own behalf and on behalf of the Beneficiaries, will 
execute the Post-Consummation Trust Agreement and will take all other steps necessary to establish the Post-
Consummation Trust pursuant to the Post-Consummation Trust Agreement.  

Upon the Effective Date, (a) the members of the board of directors or managers, as the case may be, and all 
officers of each of the Debtors shall be deemed to have resigned; and (b) each of the Debtors shall cause all its 
Assets and the Assets of its Estate to be transferred to the Post-Consummation Trust. In connection with the transfer 
of their Assets, any attorney-client privilege, work product privilege, or other privilege or immunity attaching to any 
documents or communications (whether written or oral) transferred to the Post-Consummation Trust will vest in the 
Post-Consummation Trust and its representatives, and the Debtors and the Post-Consummation Trust are authorized 
to take all necessary actions to effectuate the transfer of such privileges. 

Upon transfer of the Assets, the Debtors and their officers and directors shall have no further duties or 
responsibilities in connection with the implementation of the Plan. 

b) Dissolution of the Debtors 

On the Effective Date, the Debtors shall be deemed dissolved under applicable State law for all purposes 
without the necessity for any other or further actions to be taken by or on behalf of the Debtors or payments to be 
made in connection therewith. 

c) Appointment of the Post-Consummation Trust Administrator 

On the Effective Date and in compliance with the provisions of the Plan, the Post-Consummation Trust 
Administrator will be appointed in accordance with the Post-Consummation Trust Agreement and the Post-
Consummation Trust will be administered by the Post-Consummation Trust Administrator in accordance with the 
Post-Consummation Trust Agreement. 
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4. Further Actions 

Upon the entry of the Confirmation Order by the Bankruptcy Court, all matters provided for under the Plan 
will be deemed authorized and approved without any requirement of further action by the Debtors, the Debtors’ 
shareholders or the Debtors’ boards of directors.  On and after the Effective Date, the Post-Consummation Trust is 
authorized and directed to issue, execute and deliver the agreements, documents, and distributions contemplated by 
the Plan.  

5. Sources of Cash for Plan Distributions 

All Cash necessary for the Post-Consummation Trust to make payments pursuant to the Plan shall be 
obtained from the Post-Consummation Trust Assets. 

6. Release of Liens, Claims and Equity Interests 

Except as otherwise provided in the Plan or in any contract, instrument, release or other agreement or 
document entered into or delivered in connection with the Plan, on the Effective Date and concurrently with the 
applicable distributions made pursuant to Article VII of the Plan, all Claims, Equity Interests, mortgages, deeds of 
trust, liens or other security interests against the property of any Estate shall be fully released and deemed satisfied 
in exchange for the treatment provided under the Plan. 

7. Exemption from Certain Transfer Taxes 

Pursuant to section 1146(a) of the Bankruptcy Code, any transfers of property pursuant to the Plan shall not 
be subject to any stamp tax or other similar tax or governmental assessment in the United States, and the 
Confirmation Order shall direct and be deemed to direct the appropriate state or local governmental officials or 
agents to forgo the collection of any such tax or governmental assessment and to accept for filing and recordation 
instruments or other documents pursuant to such transfers of property without the payment of any such tax or 
governmental assessment.  Such exemption specifically applies, without limitation, to: (a) the creation of any 
mortgage, deed of trust, lien or other security interest; (b) the making or assignment of any lease or sublease; or (c) 
the making or delivery of any deed or other instrument of transfer under, in furtherance of or in connection with the 
Plan, including any merger agreements, agreements of consolidation, restructuring, disposition, liquidation or 
dissolution, deeds, bills of sale, or assignments executed in connection with any transaction occurring under the 
Plan. 

8. Cancellation of 3.25% Convertible Senior Notes and Equity Interests 

On the Effective Date, except to the extent otherwise provided in the Plan, all notes, stock, instruments, 
certificates and other documents evidencing the 3.25% Convertible Senior Notes, the Equity Interests and the 
Intercompany Interests shall be canceled, and the obligations of the Debtors thereunder or in any way related thereto 
shall be fully released and cancelled.  On the Effective Date, except to the extent otherwise provided in the Plan, any 
indenture relating to any of the foregoing, including the 3.25% Convertible Senior Notes Indenture, shall be deemed 
to be canceled, as permitted by section 1123(a)(5)(F) of the Bankruptcy Code, and the obligations of the Debtors 
thereunder shall be fully released and cancelled.  Notwithstanding the foregoing provisions of Article V.H. of the 
Plan and anything else contained in the Plan, the 3.25% Convertible Senior Notes Indenture shall continue in effect 
solely for the purposes of and to the extent necessary to allow the 3.25% Convertible Senior Notes Indenture Trustee 
to make distributions under the Plan to Holders of Allowed 3.25% Convertible Senior Notes  Claims.  For the 
avoidance of doubt, nothing in the Plan shall waive, release, or impair any rights, claims or interests, if any, that the 
3.25% Convertible Senior Notes Indenture Trustee may have under the 3.25% Convertible Senior Notes Indenture 
or otherwise to the recovery and/or reimbursement of its fees, costs and expenses (including the fees, costs and 
expenses of counsel and financial advisors), to the extent unpaid by the Post-Consummation Trust Administrator 
under Article VII.C.2, from any distribution under the Plan, whether such rights, claims or interests are in the nature 
of a charging lien or otherwise, all of which rights, claims and interests expressly are preserved subject to 
satisfaction by the Post-Consummation Trust Administrator under Article VII.C.2 of the Plan.  Except as otherwise 
provided in the Plan, upon cancellation of the 3.25% Convertible Senior Notes Indenture, the 3.25% Convertible 
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Senior Notes Indenture Trustee shall be relieved of any obligations as Indenture Trustee under the 3.25% 
Convertible Senior Notes Indenture.   

E. TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

1. Assumption and Rejection of Executory Contracts and Unexpired Leases 

a) Rejection of Executory Contracts and Unexpired Leases 

Each Executory Contract or Unexpired Lease shall be deemed automatically rejected in accordance with 
the provisions of sections 365 and 1123 of the Bankruptcy Code as of the Effective Date, unless any such Executory 
or Unexpired Lease: 

(i) has previously been assumed by the Debtors by Final Order of the Bankruptcy 
Court; 

(ii) is a Retained Contract; 

(iii) is not an Assigned Contract and has been assumed by the Debtors by order of 
the Bankruptcy Court as of the Effective Date which order becomes a Final 
Order after the Effective Date; 

(iv) is the subject of a motion to assume or reject pending as of the Effective Date; 
and 

(v) is a D&O Liability Insurance Policy; provided that such Executory Contracts 
and Unexpired Leases shall be treated as set forth in Article VI.C of the Plan. 

2. Claims Based on Rejection of Executory Contracts or Unexpired Leases 

Notwithstanding anything to the contrary provided in the Plan, all Proofs of Claim arising from the 

rejection (if any) of Executory Contracts or Unexpired Leases must be Filed within 30 days after the Effective 

Date.  Any Claims arising from the rejection of an Executory Contract or Unexpired Lease for which Proofs 

of Claim are not timely Filed will be forever barred from assertion against the Debtors, their Estates and 

property or the Post-Consummation Trust, unless otherwise ordered by the Bankruptcy Court or as 

otherwise provided in the Plan.  All such Claims shall, as of the Effective Date, be subject to the permanent 

injunction set forth in Article XI.F of the Plan. All such Claims shall, as of the Effective Date, be subject to 

the permanent injunction set forth in Article XI.F of the Plan. 

3. Assumption of D&O Insurance Policies 

As of the Effective Date, the Debtors or the Post-Consummation Trust shall be deemed to have assumed 
the D&O Liability Insurance Policies pursuant to section 365(a) of the Bankruptcy Code, to the extent prepaid and 
provided that the Post-Consummation Trust shall have no obligation to fund premiums or any other alleged costs 
associated with the D&O Liability Insurance Policies.  Entry of the Confirmation Order will constitute the 
Bankruptcy Court’s approval of the foregoing assumption of each of the D&O Liability Insurance Policies.  
Notwithstanding anything to the contrary contained in the Plan, upon Confirmation of the Plan the Debtors or the 
Post-Consummation Trust shall have no indemnity obligations except to the extent of the coverage and insurance 
proceeds available under the D&O Liability Insurance Policies, but such limited indemnity obligation will be 
deemed and treated as an Executory Contract that has been assigned to the Post-Consummation Trust for which no 
Proof of Claim need be Filed. 
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4. Modifications, Amendments, Supplements, Restatements or Other Agreements 

Unless otherwise provided by the Plan, each assumed Executory Contract or Unexpired Lease shall include 
all modifications, amendments, supplements, restatements or other agreements that in any manner affect such 
Executory Contract or Unexpired Lease, including all easements, licenses, permits, rights, privileges, immunities, 
options, rights of first refusal and any other interest. 

Amendments, supplements, restatements or other modifications to Executory Contracts or Unexpired 
Leases executed by the Debtors during the pendency of the Chapter 11 Cases shall not be deemed to alter the 
prepetition nature of the Executory Contract or Unexpired Lease, or the validity, priority or amount of any Claim 
arising in connection therewith. 

5. Reservation of Rights 

Nothing contained in the Plan or Plan Supplement shall constitute an admission by the Debtors that any 
such contract or lease is an Executory Contract or Unexpired Lease or that any Debtor or the Post-Consummation 
Trust has any liability thereunder.  

F. PROVISIONS GOVERNING DISTRIBUTIONS 

1. Distributions on Account of Claims Allowed as of the Effective Date 

Except as otherwise provided in the Plan or as may be ordered by the Bankruptcy Court, and subject to the 
establishment of appropriate Disputed Claims Reserve, all distributions with respect to Claims that are Allowed 
Claims as of the Effective Date and that are not Assumed Liabilities shall be made by the Post-Consummation Trust 
as set forth in the Plan.  As described in Article VIII of the Plan, the Post-Consummation Trust shall make 
distributions on the Effective Date or as soon as reasonably practicable thereafter to the respective Beneficiaries 
pursuant to the Plan on account of Allowed Claims. 

2. Distributions on Account of Claims Allowed After the Effective Date 

a) Payments and Distributions on Disputed Claims 

Notwithstanding any provision in the Plan to the contrary, except as otherwise agreed by the Post-
Consummation Trust Administrator subject to the consent of the Post-Consummation Trust Oversight Committee, 
no partial payments and no partial distributions will be made with respect to a Disputed Claim until the resolution of 
any such disputes by settlement or Final Order.  Once Allowed, the Holder of such Allowed Claim that was a 
Disputed Claim will receive such payments and distributions to which that Holder is then entitled under the Plan.  If 
a distribution to such Allowed Claim Holder’s applicable Class has already occurred, then the Post-Consummation 
Trust Administrator shall make any necessary catch-up payments to the Holder of such Allowed Claim Holder 
within a reasonable amount of time after such Disputed Claim becomes an Allowed Claim.  In the event Claims 
require adjudication or other resolution, the Post-Consummation Trust reserves the right to, or shall upon an order of 
the Bankruptcy Court, establish appropriate reserves for potential payment of any such Claims. 

3. Delivery and Distributions and Undeliverable or Unclaimed Distributions 

a) Delivery of Distributions in General 

Except as otherwise provided in the Plan, the Post-Consummation Trust Administrator shall make 
distributions to Holders of Allowed Claims at the address for each such Holder as indicated on the Post-
Consummation Trust’s books and records as of the date of any such distribution; provided, however, that if such 
Holder Files a Proof of Claim, the address identified by the Proof of Claim shall be the address for such distribution, 
and the manner of delivery for such distributions shall be determined at the discretion of the Post-Consummation 
Trust, as applicable.  Nothing in the Plan shall require or be deemed to require the Post-Consummation Trust to 
attempt to locate any Holder of an Allowed Claim. 
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Distributions to Holders of 3.25% Convertible Senior Notes shall be made by the Post-Consummation 
Trust to the 3.25% Convertible Senior Notes Indenture Trustee, as Distribution Agent for the 3.25% Convertible 
Senior Notes Claims, which, in turn, shall make such distributions to the applicable Holders either through DTC or, 
in the case of Claims held directly by the Holder thereof, through the 3.25% Convertible Senior Notes Indenture 
Trustee subject to its rights, claims and interests, under the 3.25% Convertible Senior Notes Indenture or otherwise 
to the recovery and/or reimbursement of its fees, costs and expenses (including the fees, costs and expenses of 
counsel and financial advisors) from any distribution under the Plan, whether such rights, claims or interests are in 
the nature of a charging lien or otherwise.  All distributions to Holders of Allowed 3.25% Convertible Senior Notes 
Claims shall be governed by the Plan and the 3.25% Convertible Senior Notes Indenture.  Except as otherwise 
provided in the Plan, after the Post-Consummation Trust Administrator delivers such distribution to the 3.25% 
Convertible Senior Notes Indenture Trustee, neither the Post-Consummation Trust nor the Post-Consummation 
Trust Administrator or its professionals shall be deemed liable for any Claims or Causes of Action by Holders of 
3.25% Convertible Senior Notes Claims arising out of or relating to such distribution.  Notwithstanding any 
provisions in the Plan to the contrary, the 3.25% Convertible Senior Notes Indenture shall continue in effect to the 
extent necessary to (a) allow the 3.25% Convertible Senior Notes Indenture Trustee to receive and make 
distributions pursuant to the Plan on account of the 3.25% Convertible Senior Notes Claims, (b) exercise its 
charging liens against any such distributions and (c) seek compensation and reimbursement for any fees and 
expenses incurred in making such distributions.  No Distribution Agent shall be required to give any bond or surety 
or other security for the performance of its duties unless otherwise ordered by the Bankruptcy Court. 

b) Distributions by Distribution Agents 

The Post-Consummation Trust Administrator shall have the authority, subject to the approval of the Post-
Consummation Trust Oversight Committee, to enter into agreements with one or more Distribution Agents to 
facilitate the distributions required under the Plan.  The Post-Consummation Trust shall pay to the Distribution 
Agent all reasonable and documented fees and expenses of the Distribution Agent without the need for any 
approvals, authorizations, actions or consents.  The Distribution Agent shall submit detailed invoices to the Post-
Consummation Trust for all fees and expenses for which the Distribution Agent seeks reimbursement and the Post-
Consummation Trust shall pay those amounts that it, subject to the approval of the Post-Consummation Trust 
Oversight Committee, deems reasonable, and shall object in writing to those fees and expenses, if any, that the Post-
Consummation Trust deems unreasonable.  Except as otherwise set forth above for the 3.25% Convertible Senior 
Notes Indenture Trustee, as a condition to serving as a Distribution Agent, a Distribution Agent must (a) affirm its 
obligation to facilitate the prompt distribution of any documents, (b) affirm its obligation to facilitate the prompt 
distribution of any recoveries or distributions required under the Plan, and (c) waive any right or ability to setoff, 
deduct from, or assert any lien or encumbrance against the distributions required under the Plan that are to be 
distributed by such Distribution Agent.  

After the Effective Date, the 3.25% Convertible Senior Notes Indenture Trustee shall be compensated by 
the Post-Consummation Trust for its reasonable and documented fees and expenses for making distributions 
pursuant to the Plan and shall be indemnified by the Post-Consummation Trust for any loss, damage, claim, liability, 
cost or expense incurred in the absence of any negligence or bad faith on the part of the 3.25% Convertible Senior 
Notes Indenture Trustee, solely if such loss, damage, claim, liability, cost, or expense arises out of or is in 
connection with the performance of its duties as Distribution Agent under the Plan, including the reasonable costs 
and expenses of defending itself against any claim of liability from the Holders of 3.25% Convertible Senior Notes 
Claims resulting from the performance of its duties as Distribution Agent under the Plan.  Such compensation and 
reimbursement to the 3.25% Convertible Senior Notes Indenture Trustee made after the Effective Date shall be 
made by the Post-Consummation Trust Administrator on behalf of the Post-Consummation Trust without the need 
for filing any application or request with, or approval by, the Bankruptcy Court, but subject only to review for 
reasonableness by the Post-Consummation Trust Administrator. 

In the event the Post-Consummation Trust objects to all or any portion of the fees and expenses to be 
reimbursed in a Distribution Agent’s invoice, including those of the 3.25% Convertible Senior Notes Indenture 
Trustee, the Post-Consummation Trust and such Distribution Agent shall endeavor, in good faith, to reach mutual 
agreement on the amount of the appropriate payment of such disputed fees and/or expenses.  In the event that the 
Post-Consummation Trust and such Distribution Agent are unable to resolve any differences regarding disputed fees 
or expenses, either party shall be authorized to move to have such dispute heard by the Bankruptcy Court. 



 

31 
 CHI1:0041347/00314:1772462v9 

c) Record Date for Distributions 

Unless otherwise set forth in the Confirmation Order, the Debtors shall not establish a record date for 
distributions to Holders of 3.25% Convertible Senior Notes Claims.  Distributions to Holders of such Claims held 
through DTC shall be made by means of book-entry exchange through the facilities of DTC in accordance with the 
customary practices of DTC, as and to the extent practicable, and the Record Date shall not apply.  In connection 
with such book-entry exchange, the Post-Consummation Trust Administrator will provide information to the 3.25% 
Convertible Senior Notes Indenture Trustee, which 3.25% Convertible Senior Notes Indenture Trustee shall convey 
to DTC to effect distributions on a Pro Rata basis as provided under the Plan with respect to such 3.25% Convertible 
Senior Notes Claims.   

d) Minimum Distributions 

Notwithstanding anything in the Plan to the contrary, the Post-Consummation Trust shall not be required to 
make distributions or payments on account of an Allowed Claim of less than $50.00 and shall not be required to 
make partial distributions or payments of fractions of dollars.  Whenever any payment or distribution of a fraction of 
a dollar under the Plan would otherwise be called for, the actual payment or distribution will reflect a rounding of 
such fraction to the nearest whole dollar, with half dollars or less being rounded down. 

If, at any time, the Post-Consummation Trust hold only de minimis Assets such that the costs of 
distribution (after reserving for Post-Consummation Trust expenses) exceeds the distribution amount in the sole 
discretion of the Post-Consummation Trust Administrator, the Post-Consummation Trust Administrator may, 
subject to the consent of the Post-Consummation Trust Oversight Committee, distribute remaining Assets to charity. 

e) Undeliverable Distributions and Unclaimed Property 

If any distribution to a Holder of an Allowed Claim made in accordance with the Plan is returned to the 
Post-Consummation Trust or their Distribution Agent as undeliverable, no further distributions shall be made to 
such Holder unless and until the Post-Consummation Trust or their Distribution Agent, as applicable, are notified in 
writing of such Holder’s then current address, at which time all currently due missed distributions shall be made to 
such Holder without interest within a reasonable amount of time at the discretion of the Post-Consummation 
Administrator.  Undeliverable and unclaimed distributions shall remain in the possession of the Post-Consummation 
Trust; provided that such distributions shall be deemed unclaimed property under section 347(b) of the-Bankruptcy 
Code at the earlier to occur of (x) 30 days after the final distribution; or (ii) 90 days after the distribution is returned 
as undeliverable or the date of issuance of check (in the case of an unclaimed distribution).  After such date, the 
distribution on account of such claim shall be released and forever barred, and the Cash, including interest earned 
thereon, if any, shall be distribution in accordance with the terms of the Plan.  

4. Compliance with Tax Requirements/Allocations 

In connection with the Plan, to the extent applicable, the Debtors and the Post-Consummation Trust shall 
comply with all tax withholding and reporting requirements imposed on them by any governmental unit, and all 
distributions pursuant to the Plan shall be subject to such withholding and reporting requirements.  Notwithstanding 
any provision in the Plan to the contrary, the Post-Consummation Trust and its Distribution Agents shall be 
authorized to take all actions necessary or appropriate to comply with such withholding and reporting requirements, 
including liquidating a portion of the distribution to be made under the Plan to generate sufficient funds to pay 
applicable withholding taxes, withholding distributions pending receipt of information necessary to facilitate such 
distributions or establishing any other mechanisms they believe are reasonable and appropriate.  The Post-
Consummation Trust reserves the right to allocate all distributions made under the Plan in compliance with all 
applicable wage garnishments, alimony, child support and other spousal awards, liens and encumbrances.  For tax 
purposes, distributions in full or partial satisfaction of Allowed Claims shall be allocated first to the principal 
amount of Allowed Claims, with any excess allocated to unpaid interest that accrued on such Claims. 
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In connection with the Plan and Distributions made pursuant to the Plan, neither the Post-Consummation 
Trust Administrator nor any of his representatives shall be obligated for the withholding of any applicable taxes.  
Rather, it is the Beneficiaries’ obligation to pay any taxes that might be due on account of the Distributions. 

No holder of an Allowed Class 3 or Class 4 Claim will receive a Distribution to which it may be entitled to 
under the Plan unless and until such time as such holder has provided the Post-Consummation Trust Administrator 
with an appropriate tax-payer identification number or other information reasonably requested by the Post-
Consummation Trust Administrator.  Any holder of an Allowed Claim that does not provide the Post-
Consummation Trust Administrator with an appropriate tax payer identification number or other information 
reasonably requested by the Liquidating Trustee within ninety (90) days after a request in writing shall be deemed to 
have forfeited its Claim for any Distribution and shall be forever barred and enjoined from asserting any such Claim 
for any Distribution against the Debtor and its Estate, the Post-Consummation Trust Administrator, the Post 
Consummation Trust, and their respective agents, attorneys, representatives, employees or independent contractors, 
and/or any of its and their property.  In such cases, any Cash otherwise reserved for such Distribution shall become 
the property of the Post-Consummation Trust free of any restrictions thereon and notwithstanding any federal or 
state escheat laws to the contrary and shall be distributed in accordance with the terms of the Plan and the Post-
Consummation Trust Agreement. 

5. Timing and Calculation of Amounts to Be Distributed 

Except as otherwise provided in the Plan, on the Effective Date or as soon as reasonably practicable 
thereafter (or if a Claim is not an Allowed Claim on the Effective Date, on the date that such a Claim becomes an 
Allowed Claim, or as soon as reasonably practicable thereafter), each Holder of an Allowed Claim shall receive the 
full amount of the distributions that the Plan provides for Allowed Claims in the applicable Class at that time.  If and 
to the extent that there are Disputed Claims, distributions on account of any such Disputed Claims shall be made 
pursuant to the provisions set forth in Article VII of the Plan.  Except as otherwise provided in the Plan, Holders of 
Claims shall not be entitled to interest, dividends or accruals on the distributions provided for in the Plan, regardless 
of whether such distributions are delivered on or at any time after the Effective Date. 

6. Setoffs 

a) By the Post-Consummation Trust 

The Post-Consummation Trust may withhold (but not setoff except as set forth below) from the 
distributions called for under the Plan on account of any Allowed Claim an amount equal to any claims, equity 
interests, rights and Causes of Action of any nature that the Post-Consummation Trust may hold against the Holder 
of any such Allowed Claim.  In the event that any such claims, equity interests, rights and Causes of Action of any 
nature that the Debtors or the Post-Consummation Trust may hold against the Holder of any such Allowed Claim are 
adjudicated by Final Order or otherwise resolved, the Post-Consummation Trust may, pursuant to section 553 of the 
Bankruptcy Code or applicable non-bankruptcy law, setoff or recoup against such Allowed Claim and the 
distributions to be made pursuant to the Plan on account of such Allowed Claim (before any distribution is made on 
account of such Allowed Claim), the amount of any adjudicated or resolved claims, equity interests, rights and 
Causes of Action of any nature that the Debtors or the Post-Consummation Trust may hold against the Holder of any 
such Allowed Claim, but only to the extent of such adjudicated or resolved amount.  Neither the failure to effect 
such a setoff or recoupment nor the allowance of any Claim under the Plan shall constitute a waiver or release by the 
Post-Consummation Trust of any such claims, equity interests, rights and Causes of Action that the Debtors or the 
Post-Consummation Trust may possess against any such Holder, except as specifically provided in the Plan. 

b) By Non-Debtors 

Unless otherwise stipulated in writing by the Debtors (before the Effective Date) or by the Post-
Consummation Trust (after the Effective Date), or asserted pursuant to a timely filed Proof of Claim or as expressly 
provided for by the terms of the agreement underlying any timely filed Proof of Claim, any party against whom a 
claim or counterclaim is asserted by the Debtors’ Estates (an “Estate Claim”) must assert or must have asserted any 
setoff rights, right of subrogation, or recoupment of any kind against such Estate Claim at the time it answers such 
Estate Claim, or such right of setoff, subrogation or recoupment will be deemed waived and forever barred; 
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provided, however that nothing in the Plan shall limit the assertion of such right of setoff, subrogation or 
recoupment via an amended or supplemental pleading to the extent permitted by Rule 15 of the Federal Rules of 
Civil Procedure and/or Rule 7015 of the Federal Rules of Bankruptcy Procedure.  Notwithstanding the foregoing, 
nothing in the Plan shall affect the setoff rights of any taxing authority. 

7. Surrender of Canceled Instruments or Securities 

On the Effective Date, or as soon thereafter as is reasonably practicable, as a condition precedent to 
receiving any distribution on account of its Allowed Claim, each record Holder of a 3.25% Convertible Senior Notes 
Claim shall surrender such 3.25% Convertible Senior Note to the 3.25% Convertible Senior Notes Indenture 
Trustee, provided, however, that if a claimant is a Holder of a 3.25% Convertible Senior Note for which no physical 
certificate was issued to the Holder but which instead is held in book-entry form pursuant to a global security held 
by DTC, then the 3.25% Convertible Senior Notes Indenture Trustee may waive the requirement of surrender and 
the Debtors, Post-Consummation Trust, the Post-Consummation Trust Administrator and the 3.25% Convertible 
Senior Notes Indenture Trustee shall seek the cooperation of DTC to provide appropriate instructions to the 3.25% 
Convertible Senior Notes Indenture Trustee.  In the 3.25% Convertible Senior Notes Indenture Trustee’s sole 
discretion, if no surrender of a 3.25% Convertible Senior Note occurs and a claimant does not provide an affidavit 
and indemnification agreement, in form and substance reasonably satisfactory to the 3.25% Convertible Senior 
Notes Indenture Trustee, that such 3.25% Convertible Senior Note was lost, then no distribution may be made to any 
such claimant whose Claim is based on a 3.25% Convertible Senior Note. 

G. THE POST-CONSUMMATION TRUST AND THE POST-CONSUMMATION TRUST 

ADMINISTRATOR 

1. Establishment of the Post-Consummation Trust 

The Post-Consummation Trust shall be established and shall become effective on the Effective Date.  The 
Post-Consummation Trust, acting through the Post-Consummation Trust Administrator under the supervision and 
direction of the Post-Consummation Trust Oversight Committee, shall be authorized to exercise and perform the 
rights, powers and duties held by the Debtors and their Estates, including without limitation the authority under 
section 1123(b)(3) of the Bankruptcy Code, to provide for the prosecution, settlement, adjustment, retention and 
enforcement of claims and interests of the Estate, including but not limited to the Causes of Action, and the authority 
to exercise all rights and powers under sections 506(c), 544-551, 1106, 1107 and 1108 of the Bankruptcy Code.  The 
Debtors and the Post-Consummation Trust Administrator will establish the Post-Consummation Trust on behalf of 
the Beneficiaries pursuant to the Post-Consummation Trust Agreement and the Plan, with the Beneficiaries to be 
treated as the grantors and deemed owners of the Post-Consummation Trust Assets.  The Post-Consummation Trust 
will accept and hold the Assets as Post-Consummation Trust Assets in the Post-Consummation Trust for the benefit 
of the Beneficiaries, subject to the Plan and the Post-Consummation Trust Agreement.  All Distributions to the 
Holders of Allowed Claims shall be from the Post-Consummation Trust Assets.  

2. Assets to the Post-Consummation Trust 

The Post-Consummation Trust shall hold and administer the following Assets and proceeds thereof under 
the supervision and direction of the Post-Consummation Trust Oversight Committee: 

 a) The Assets of the Debtors, including, but not limited to the Causes of Action for 
liquidation and distribution in accordance with the Plan; 

 b) Any Disputed Reserves to be administered in accordance with the Plan and the Post-
Consummation Trust Agreement; and 

 c) All other all of their rights, title and interests in property of the Debtors and their Estates, 
and each of the, which shall be transferred by the Debtors to the Post-Consummation Trust on the Effective Date for 
liquidation and distribution in accordance with the Plan, notwithstanding any prohibition on assignment under non-
bankruptcy law. 



 

34 
 CHI1:0041347/00314:1772462v9 

3. Distribution; Withholding 

The Post-Consummation Trust will make distributions to its Beneficiaries as provided by the Plan and 
pursuant to the Post-Consummation Trust Agreement.  The Post-Consummation Trust may withhold from amounts 
distributable to any Entity any and all amounts, determined in the Post-Consummation Trust Administrator’s sole 
discretion, for purposes of satisfying applicable law, regulation, rule, ruling, directive or other governmental 
requirement. 

4. Duration of the Post-Consummation Trust 

The Post-Consummation Trust will terminate as soon as practicable, but in no event later than the fifth 
anniversary of the Effective Date; provided that, no more than 30 days prior to such termination, the Bankruptcy 
Court, upon motion by the Post-Consummation Administrator, may extend the term of the Post-Consummation 
Trust for a finite period if such an extension is necessary to liquidate the Post-Consummation Trust Assets or to 
complete any distribution required by the Plan.  Multiple extensions may be obtained so long as Bankruptcy Court 
approval is obtained no more than 30 days prior to the expiration of each extended term.  

5. Post-Consummation Trust Administrator 

a) Appointment 

On the Effective Date, Brian Cejka of Alvarez & Marsal North America, LLC shall be the Post-
Consummation Trust Administrator.  Prior to the Effective Date, Mr. Cejka was the Debtors’ Chief Restructuring 
Officer.  The appointment of the Post-Consummation Trust Administrator shall be effective as of the Effective Date.  
Successor Post-Consummation Trust Administrator(s) shall be appointed as set forth in the Post-Consummation 
Trust Agreement. 

b) Term 

Unless the Post-Consummation Trust Administrator resigns, is terminated, or dies earlier, the Post-
Consummation Trust Administrator’s term shall expire upon the termination of the Post-Consummation Trust 
pursuant to the Post-Consummation Trust Agreement. 

 c) Powers and Duties 

The Post-Consummation Trust Administrator shall have the rights and powers set forth in the Plan and in 
the Post-Consummation Trust Agreement including, but not limited to, the powers of a debtor-in-possession under 
Bankruptcy Code sections 1107 and 1108.  The Post-Consummation Trust Administrator shall be governed in all 
things by the terms of the Post-Consummation Trust Agreement and the Plan.  Without limitation, the Post-
Consummation Trust Administrator shall, in accordance with the terms of the Plan and the Post-Consummation 
Trust Agreement: 

(i) administer, sell, liquidate, or otherwise dispose of all of the Post-Consummation 
Trust Assets in accordance with the terms of the Plan and Post-Consummation Trust Agreement; 

(ii) take all actions necessary to wind down the affairs of the Debtors consistent 
with the Plan and applicable non-bankruptcy law; 

(iii) file final federal, state, foreign and, to the extent applicable, local, tax returns, 
and, to the extent necessary, pay such Taxes from the Post-Consummation Trust Assets; 

(iv) represent the Debtors’ Estates and the Post-Consummation Trust before the 
Bankruptcy Court and other courts of competent jurisdiction with respect to matters concerning the Post-
Consummation Trust; 
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(v) seek the examination of any entity under and subject to the provisions of 
Bankruptcy Rule 2004; 

(vi) comply with applicable orders of the Bankruptcy Court and any other court of 
competent jurisdiction over the matters set forth in the Plan; 

(vii) comply with all applicable laws and regulations concerning the matters set forth 
in the Plan; 

(viii) exercise such other powers as may be vested in the Post-Consummation Trust 
pursuant to the Post-Consummation Trust Agreement, the Plan, or other Final Orders of the Bankruptcy Court; 

(ix) execute any documents, instruments, contracts, and agreements necessary and 
appropriate to carry out the powers and duties of the Post-Consummation Trust consistent with the Plan and the 
Post-Consummation Trust Agreement;  

(x) provide periodic reporting to the Post-Consummation Trust Oversight 
Committee; and 

(xi) stand in the shoes of the Debtors for all purposes. 

The Post-Consummation Trust Administrator shall obtain the approval of the Oversight Committee prior to 
taking any action regarding any of the following matters: 

(i) the commencement of any Cause of Action or Claim Objection by thePost-
Consummation Trust; 

(ii) The settlement, compromise, withdrawal, dismissal or other resolution of any (i) 
Claims or Objections to Claims by the Liquidating Trust where the amount set forth in the Claim exceeds $20,000 of 
the amount set forth in the Liquidating Trust’s books and records as being owed pursuant to such Claim; and (ii) 
Cause of Action by the Liquidating Trust if the amount sought to be recovered in the complaint or other document 
initiating such Cause of Action exceeds $20,000; 

(iii) The sale, transfer, assignment, or other disposition of any non-Cash Post-
Consummation Trust Assets having a valuation in excess of $10,000; 

(iv) The abandonment of any non-Cash Post-Consummation Trust Assets that have a 
valuation of at least $20,000; 

(v) The borrowing of any funds by the Post-Consummation Trust or pledge of any 
portion of the Post-Consummation Trust Assets;  

(vi) The exercise of any right or action set forth in the Plan or the Post-
Consummation Trust Agreement that expressly requires approval of the Post-Consummation Trust Oversight 
Committee; 

(vii) The amount and timing of distributions from the proceeds of the Post-
Consummation Trust Assets; 

(viii) The employment, retention, or replacement of one or more attorneys, 
accountants, auctioneers, brokers, managers, consultants, other professionals, agents, investigators, expert witnesses, 
consultants, and advisors as necessary to discharge the duties of the Post-Consummation  Trust Administrator under 
the Plan and this Post-Consummation Trust Agreement if the proposed professional will be paid over $10,000 in the 
aggregate; 
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(ix) The establishment or setting of the Disputed Reserves or any other reserves in 
aid of distribution and opening, maintaining and administering bank accounts as necessary to discharge the duties of 
the Post- Consummation Trust Administrator under the Plan and the Post-Consummation Trust Agreement; or 

(x) The payment of costs of the Post-Consummation Trust, including professional 
fees, costs, and expenses as set forth in the Plan, subject to the approval of the Post-Consummation Trust Oversight 
Committee if any proposed payment is in excess of $10,000. 

In the event that the Post-Consummation Trust Administrator cannot take any action, including, without 
limitation, the prosecution of any Causes of Action or the objection to any Claim, by reason of an actual or potential 
conflict of interest, the Post-Consummation Trust Oversight Committee acting by a majority shall be authorized to 
take any such action(s) in his place and stead, including without limitation, the retention of professionals (which 
may include professionals retained by the Post-Consummation Trust Administrator) for such purpose of taking such 
actions. 

6. Fees and Expenses 

Except as otherwise provided in the Plan, compensation of the Post-Consummation Trust Administrator 
and the costs and expenses of the Post-Consummation Trust Administrator shall be paid from the Post-
Consummation Trust Assets subject to approval of the Post-Consummation Trust Oversight Committee.   

The Post-Consummation Trust Administrator shall pay, without further order, notice, or application to the 
Bankruptcy Court, the reasonable fees and expenses of the Post-Consummation Trust professionals, as necessary to 
discharge the Post-Consummation Trust Administrator’s duties under the Plan and the Post-Consummation Trust 
Agreement, provided, however that for any invoices over $10,000, the Post-Consummation Trust Oversight 
Committee shall have first approved the payment of such invoices.   

7. Investment Powers 

The powers of the Post-Consummation Trust Administrator to invest any Cash that is held by the Post-
Consummation Trust or in any of the Reserves created by the Plan, other than those powers reasonably necessary to 
maintain the value of the assets and to further the Post-Consummation Trust’s liquidating purposes, shall be limited 
to powers to invest in demand and time deposits, such as short-term certificates of deposit, in banks or other savings 
institutions, or other temporary liquid investments, such as treasury bills.  

8. Federal Income Taxation of the Post-Consummation Trust 

The Post-Consummation Trust will be established for the primary purpose of liquidating its assets with no 
objective to continue or engage in the conduct of a trade or business, except to the extent reasonably necessary to, 
and consistent with, the liquidating purpose of the Post-Consummation Trust.  The Debtors will have no 
reversionary or further interest in, or with respect to, the Post-Consummation Trust Assets or the Post-
Consummation Trust upon their transfer of the Post-Consummation Trust Assets.  For all federal income tax 
purposes, the Beneficiaries of the Post-Consummation Trust will be treated as grantors and owners thereof and it is 
intended that the Post-Consummation Trust be classified as a liquidating trust under 26 C.F.R. § 301.7701-4 and that 
the Post-Consummation Trust is owned by the Beneficiaries.  Accordingly, for federal income tax purposes, it is 
intended that the Beneficiaries be treated as if they had received a distribution of an undivided interest in the Post-
Consummation Trust Assets and then contributed such interests to the Post-Consummation Trust.  Accordingly, the 
Post-Consummation Trust will, in an expeditious but orderly manner, liquidate and convert to Cash the Post-
Consummation Trust Assets, make timely distributions to the Beneficiaries pursuant to the Plan, and not unduly 
prolong its duration.  The Post-Consummation Trust will not be deemed a successor in interest of the Debtors for 
any purpose other than as specifically set forth in the Plan or in the Post-Consummation Trust Agreement.  The 
Post-Consummation Trust is intended to qualify as a “grantor trust” for federal income tax purposes with the 
Beneficiaries treated as grantors and owners of the Post-Consummation Trust. 
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9. Preservation of Rights of Action 

a) Maintenance of Causes of Action 

Except as otherwise provided in the Plan or Confirmation Order, after the Effective Date, the Post-
Consummation Trust shall retain all rights to commence, pursue, litigate or settle, as appropriate, any and all Causes 
of Actions, including, but not limited to, those Causes of Action identified in the Plan Supplement, whether existing 
as of the Petition Date or thereafter arising, in any court or other tribunal including in an adversary proceeding filed 
in one or more of the Chapter 11 Cases. 

Except as otherwise provided in the Plan, Purchase Agreement or Confirmation Order, any claims, rights 
and Causes of Action that the Debtors may hold against any Entity shall vest in the Post-Consummation Trust on the 
Effective Date and the Post-Consummation Trust shall have the exclusive right and authority to institute, prosecute, 
abandon, settle or compromise any and all such claims, rights and Causes of Action without the consent or approval 
of any party and without any further order of the Bankruptcy Court, but subject to the prior consent of the Post-
Consummation Trust Oversight Committee if such matter is in excess of $20,000. 

b) Preservation of All Causes of Action Not Expressly Sold, Settled or Released 

Unless a claim or Cause of Action against a Holder of a Claim or an Equity Interest or other Entity was 
acquired by the Purchaser pursuant to the Purchase Agreement (and is not an Excluded Asset) or is expressly 
waived, abandoned, relinquished, released, compromised or settled in the Plan or any Final Order (including the 
Confirmation Order), the Debtors expressly reserve such claim or Cause of Action for later action by the Post-
Consummation Trust (including claims and Causes of Action not specifically identified or of which the Debtors may 
presently be unaware or which may arise or exist by reason of additional facts or circumstances unknown to the 
Debtors at this time or facts or circumstances that may change or be different from those the Debtors now believe to 
exist) and, therefore, no preclusion doctrine, including the doctrines of res judicata, collateral estoppel, issue 
preclusion, claim preclusion, waiver, estoppel (judicial, equitable or otherwise) or laches shall apply to such claims 
or Causes of Action upon or after the Confirmation or Consummation of the Plan based on the Disclosure Statement, 
the Plan or the Confirmation Order, except where such claims or Causes of Action have been expressly released in 
the Plan (and for the avoidance of doubt, the Debtor Release) or any other Final Order (including the Confirmation 
Order).  In addition, the Post-Consummation Trust reserves the right to pursue or adopt any claims alleged in any 
lawsuit in which the Debtors are a plaintiff, defendant or an interested party, against any Entity, including the 
plaintiffs or co-defendants in such lawsuits except where such claims or Causes of Action have been released in the 
Plan or any other Final Order (including the Confirmation Order). 

10. Insurance 

The Post-Consummation Trust may maintain customary insurance coverage for the protection of Entities 
serving as administrators and overseers of the Post-Consummation Trust on and after the Effective Date. 

11. Disputed Claims Reserve 

The Post-Consummation Trust Administrator will maintain, in accordance with the Post-Consummation 
Trust Administrator’s powers and responsibilities under the Plan and the Post-Consummation Trust Agreement, a 
Disputed Claims Reserve(s) to the extent necessary in aid of distributions to ensure that all Claims within the same 
Class receive the same treatment provided for under the Plan.  The Post-Consummation Trust Administrator will 
distribute such amounts as provided in the Plan on account of such Disputed Claims when such Disputed Claims 
become Allowed Claims.   

12. Exculpation; Indemnification 

The Post-Consummation Trust Administrator, the Post-Consummation Trust, professionals retained by the 
Post-Consummation Trust and their representatives will be exculpated and indemnified pursuant to the terms of the 
Post-Consummation Trust Agreement. 
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H. PROCEDURES FOR RESOLVING CONTINGENT, UNLIQUIDATED AND DISPUTED 

CLAIMS 

1. Resolution of Disputed Claims 

a) Prosecution of Claims Objections 

Except as otherwise set forth in the Plan, the Post-Consummation Trust shall have the exclusive authority 
to File objections to, and settle, compromise, withdraw or litigate to judgment objections to any and all Claims.  
Except as otherwise set forth in the Plan, from and after the Effective Date, the Post-Consummation Trust may 
settle, compromise or withdraw objections to any Disputed Claim without approval of the Bankruptcy Court or 
notice to any party. 

b) Claims Estimation 

Subject to Article IX.A.1 of the Plan, after the Effective Date, the Post-Consummation Trust, may, at any 
time, request that the Bankruptcy Court estimate (a) any Disputed Claim pursuant to applicable law, and (b) any 
contingent or unliquidated Claim pursuant to applicable law, including section 502(c) of the Bankruptcy Code, 
regardless of whether the Debtors or the Post-Consummation Trust have previously objected to such Claim or 
whether the Bankruptcy Court has ruled on any such objection, and the Bankruptcy Court shall retain jurisdiction 
under 28 U.S.C. §§ 157 and 1334 to estimate any Disputed Claim, contingent Claim or unliquidated Claim, 
including during the litigation concerning any objection to any Claim or during the pendency of any appeal relating 
to any such objection.  Notwithstanding any provision otherwise in the Plan, a Claim that has been expunged from 
the Claims Register but that is subject to appeal or has not been the subject of a Final Order, shall be deemed to be 
estimated at zero dollars, unless otherwise ordered by the Bankruptcy Court.  In the event that the Bankruptcy Court 
estimates any Disputed Claim, contingent Claim or unliquidated Claim, that estimated amount shall constitute either 
the Allowed amount of such Claim or a maximum limitation on such Claim for all purposes under the Plan, 
including for purposes of distributions, and the Debtors and the Post-Consummation Trust, as applicable, may elect 
to pursue additional objections to the ultimate distribution on such Claim.  If the estimated amount constitutes a 
maximum limitation on such Claim, the Debtors or the Post-Consummation Trust may elect to pursue any 
supplemental proceedings to object to any ultimate distribution on account of such Claim.  Except as required by 
section 502(j) of the Bankruptcy Code, in no event shall any Holder of a Claim that has been estimated pursuant to 
section 502(c) of the Bankruptcy Code or otherwise be entitled to seek reconsideration of such estimation unless 
such Holder has Filed a motion requesting the right to seek such reconsideration on or before 20 days after the date 
on which such Claim is estimated.  Each of the aforementioned Claims and objection, estimation and resolution 
procedures are cumulative and not exclusive of one another.  Claims may be estimated and subsequently 
compromised, settled, withdrawn or resolved by any mechanism approved by the Bankruptcy Court. 

c) Deadline to File Objections to Claims 

Any objections to Claims, other than Administrative Claims, shall be Filed no later than the Claims 
Objection Bar Date. 

2. Claims Allowance 

Except as expressly provided in the Plan or in any order entered in the Chapter 11 Cases prior to the 
Effective Date (including the Confirmation Order), no distribution shall be made on account of any Claim that has 
not been deemed Allowed.  Except as expressly provided by the Plan or any order entered in the Chapter 11 Cases 
prior to the Effective Date (including the Confirmation Order), the Post-Consummation Trust will have and shall 
retain after the Effective Date any and all rights and defenses that the Debtors had with respect to any Claim as of 
the Petition Date. 
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3. Disallowance of Claims 

EXCEPT AS OTHERWISE AGREED TO BY THE POST-CONSUMMATION TRUST, ANY AND ALL 
PROOFS OF CLAIM FILED AFTER THE APPLICABLE CLAIMS BAR DATE SHALL BE DEEMED 
DISALLOWED AND EXPUNGED AS OF THE EFFECTIVE DATE WITHOUT FURTHER NOTICE TO OR 
ACTION, ORDER OR APPROVAL OF THE BANKRUPTCY COURT, AND HOLDERS OF SUCH CLAIMS 
MAY NOT RECEIVE ANY DISTRIBUTIONS ON ACCOUNT OF SUCH CLAIMS, UNLESS SUCH LATE 
PROOF OF CLAIM IS DEEMED TIMELY FILED BY A FINAL ORDER OF THE BANKRUPTCY COURT. 

4. Amendments to Claims 

On or after the Effective Date, except as otherwise provided in the Plan, a Claim may not be re-Filed or 
amended without the prior authorization of the Bankruptcy Court, the Debtors or the Post-Consummation Trust, as 
applicable, and any such re-Filed or amended Claim shall be deemed disallowed and expunged without any further 
notice to or action, order or approval of the Bankruptcy Court. 

5. Claims Register 

Any Claim that has been paid or satisfied, Allowed, or disallowed, may be adjusted or expunged on the 
Claims Register by the Post-Consummation Trust without a Claims objection or without any further notice or action, 
order, or approval of the Bankruptcy Court.  The Claims Agent shall be authorized to reflect any adjustments to the 
Claim Register at the direction of the Post-Consummation Trust Administrator.  Beginning on the end of the first 
full calendar year after the Effective Date, the Post-Consummation Trust shall File a list of all Claims that have been 
adjusted to the Claims Register during such prior year.  

I. CONDITIONS PRECEDENT TO CONFIRMATION AND CONSUMMATION OF THE 

PLAN 

1. Conditions Precedent to Confirmation 

It shall be a condition precedent to Confirmation of the Plan that: 

(a) all provisions, terms and conditions in the Plan are approved in the Confirmation Order; and 

(b) the proposed Confirmation Order shall be in form and substance acceptable to the Proponents; 
provided that the Proponents may seek an expedited hearing before the Bankruptcy Court to address any objections 
to such order. 

2. Conditions Precedent to Consummation 

It shall be a condition to Consummation of the Plan that the following conditions shall have been satisfied 
or waived pursuant to the provisions of Article X.C of the Plan: 

(a) the Plan and all Plan Supplement documents, including any amendments, modifications or 
supplements thereto shall be acceptable to the Proponents; 

(b) the Confirmation Order shall have been entered and become a Final Order in form and substance 
satisfactory to the Proponents.  The Confirmation Order shall provide that, among other things, the Debtors or the 
Post-Consummation Trust, as appropriate, are authorized and directed to take all actions necessary or appropriate to 
consummate the Plan, including entering into, implementing and consummating the contracts, instruments, releases, 
leases or other agreements or documents created in connection with or described in the Plan, including the 
implementation of the Post-Consummation Trust; 

(c) all documents and agreements necessary to implement the Plan, including the Post-Consummation 
Trust Agreement, shall have (i) satisfied (or the Proponents shall have waived) all conditions precedent to such 
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documents and agreements becoming effective pursuant to the terms of such documents or agreements, (b) been 
tendered for delivery, and (ii) been effected or executed; 

(d) all actions, documents, certificates and agreements necessary to implement the Plan shall have 
been effected or executed and delivered to the required parties and, to the extent required, Filed with the applicable 
governmental units in accordance with applicable laws. 

3. Waiver of Conditions 

The conditions precedent to Confirmation of the Plan and to Consummation of the Plan set forth in Article 
X of the Plan may be jointly waived by the Proponents without notice, leave or order of the Bankruptcy Court or any 
formal action other than by proceeding to confirm or consummate the Plan. 

4. Effect of Non Occurrence of Conditions to Consummation 

If the Consummation of the Plan does not occur, the Plan shall be null and void in all respects and nothing 
contained in the Plan or this Disclosure Statement shall: (a) constitute a waiver or release of any claims by, or 
Claims against, or Equity Interests in, the Debtors; (b) prejudice in any manner the rights of the Proponents, any 
Holders or any other Entity; or (c) constitute an admission, acknowledgment, offer or undertaking by the 
Proponents, any Holders or any other Entity in any respect. 

J. SETTLEMENT, RELEASE, INJUNCTION AND RELATED PROVISIONS 

1. Compromise and Settlement 

Notwithstanding anything contained in the Plan to the contrary, the allowance, classification and treatment 
of all Allowed Claims and their respective distributions and treatments under the Plan takes into account and 
conforms to the relative priority and rights of the Claims and the Equity Interests in each Class in connection with 
any contractual, legal and equitable subordination rights relating thereto, whether arising under general principles of 
equitable subordination, section 510 of the Bankruptcy Code, or otherwise.  As of the Effective Date, any and all 
such rights described in the preceding sentence are settled, compromised and released pursuant to the Plan.  The 
Confirmation Order will constitute the Bankruptcy Court’s finding and determination that the settlements reflected 
in the Plan are (a) in the best interests of the Debtors, their estates and all Holders of Claims, (b) fair, equitable and 
reasonable, (c) made in good faith, and (d) approved by the Bankruptcy Court pursuant to section 363 of the 
Bankruptcy Code and Bankruptcy Rule 9019.  In addition, the allowance, classification and treatment of Allowed 
Claims take into account any Causes of Action, whether under the Bankruptcy Code or otherwise under applicable 
non-bankruptcy law, that may exist between the Debtors, on the one hand, and the Debtor Releasees, on the other 
hand and, as of the Effective Date, any and all such Causes of Action are settled, compromised and released 
pursuant to the Plan.  The Confirmation Order shall approve the releases by all Entities of all such contractual, legal 
and equitable subordination rights or Causes of Action that are satisfied, compromised and settled pursuant to the 
Plan. 

In accordance with the provisions of the Plan, and pursuant to section 363 of the Bankruptcy Code and 
Bankruptcy Rule 9019, without any further notice to or action, order or approval of the Bankruptcy Court, after the 
Effective Date (a) the Post-Consummation Trust may, in its sole and absolute discretion, compromise and settle 
Claims against the Debtors and (b) the Post-Consummation Trust may, in its respective sole and absolute discretion, 
compromise and settle Causes of Action against other Entities. 

2. Debtor Release 

UPON SIX MONTHS AFTER THE EFFECTIVE DATE, IF THE POST CONFIRMATION TRUST 

HAS NOT INSTITUTED AN ACTION AGAINST THE DEBTOR RELEASEES, FOR GOOD AND 

VALUABLE CONSIDERATION (INCLUDING FOR SERVICES PERFORMED BY THE DEBTORS’ 

DIRECTORS AND OFFICERS DURING THESE CHAPTER 11 CASES), THE ADEQUACY OF WHICH 

IS HEREBY CONFIRMED, THE DEBTORS (IN THEIR INDIVIDUAL CAPACITIES AND AS DEBTORS 
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AND DEBTORS IN POSSESSION) WILL BE DEEMED TO RELEASE FOREVER, WAIVE, AND 

DISCHARGE ALL CLAIMS, OBLIGATIONS, SUITS, JUDGMENTS, DAMAGES, DEMANDS, DEBTS, 

RIGHTS, CAUSES OF ACTION, AND LIABILITIES (OTHER THAN THE RIGHTS OF THE DEBTORS 

TO ENFORCE THE PLAN AND THE CONTRACTS, INSTRUMENTS, RELEASES, INDENTURES, AND 

OTHER AGREEMENTS OR DOCUMENTS DELIVERED UNDER THE PLAN, AND LIABILITIES 

ARISING AFTER THE EFFECTIVE DATE IN THE ORDINARY COURSE OF BUSINESS) WHETHER 

LIQUIDATED OR UNLIQUIDATED, FIXED OR CONTINGENT, MATURED OR UNMATURED, 

KNOWN OR UNKNOWN, FORESEEN OR UNFORESEEN, THEN EXISTING OR THEREAFTER 

ARISING, IN LAW, EQUITY, OR OTHERWISE THAT ARE BASED IN WHOLE OR PART ON ANY 

ACT OMISSION, TRANSACTION, EVENT, OR OTHER OCCURRENCES IN CONNECTION WITH, 

RELATING TO, OR ARISING OUT OF THE DEBTORS, TAKING PLACE ON OR PRIOR TO THE 

EFFECTIVE DATE (OR THE DATE OF RESIGNATION OF AN OFFICER OR DIRECTOR, IF 

EARLIER), THE CHAPTER 11 CASES OF THE DEBTORS, THE NEGOTIATION AND FILING OF THE 

PLAN, THE DISCLOSURE STATEMENT OR ANY PRIOR PLANS OF REORGANIZATION, THE 

FILING OF THE CHAPTER 11 CASES RELATING TO THE DEBTORS, THE PURSUIT OF 

CONFIRMATION OF THE PLAN OR ANY PRIOR PLANS OF REORGANIZATION, THE 

CONSUMMATION OF THE PLAN, THE ADMINISTRATION OF THE PLAN, OR THE PROPERTY TO 

BE LIQUIDATED AND/OR DISTRIBUTED UNDER THE PLAN THAT COULD HAVE BEEN 

ASSERTED BY OR ON BEHALF OF THE DEBTORS OR THEIR ESTATES, AGAINST THE DEBTOR 

RELEASEES, PROVIDED, HOWEVER, THAT THIS RELEASE SHALL NOT EXTEND TO OR COVER 

ANY ACTS OR OMISSIONS THAT ARISE FROM GROSS NEGLIGENCE, WILFUL MISCONDUCT, 

OR FRAUD.  FOR THE AVOIDANCE OF DOUBT, THE RELEASES GRANTED IN ARTICLE XI.B OF 

THE PLAN SHALL NOT EXTEND TO OR COVER ANY DIRECTORS OR OFFICERS OF THE 

DEBTORS WHO WERE NOT DIRECTORS OR OFFICERS OF THE DEBTORS AS OF THE PETITION 

DATE, OR ANY OF THE DEBTORS’ SHAREHOLDERS OR EQUITY INTEREST HOLDERS WHO ARE 

NOT DEBTOR RELEASEES. 

3. Exculpation 

EXCEPT AS OTHERWISE SPECIFICALLY PROVIDED IN THE PLAN, THE DEBTORS, THE 

POST-CONSUMMATION TRUST ADMINISTRATOR, THE POST-CONSUMMATION TRUST, THE 

COMMITTEE, THE MEMBERS OF THE COMMITTEE (SOLELY IN THEIR CAPACITY AS SUCH), 

AND ANY OF THE FOREGOING PARTIES’ RESPECTIVE PRESENT OR FORMER MEMBERS, 

OFFICERS, DIRECTORS, EMPLOYEES, ADVISORS, ATTORNEYS, REPRESENTATIVES, 

FINANCIAL ADVISORS, INVESTMENT BANKERS, AGENTS OR OTHER PROFESSIONALS AND 

ANY OF SUCH PARTIES’ SUCCESSORS AND ASSIGNS, SOLELY IN THEIR CAPACITIES AS SUCH, 

SHALL NOT HAVE OR INCUR ANY CLAIM, ACTION, PROCEEDING, CAUSE OF ACTION, 

AVOIDANCE ACTION, SUIT, ACCOUNT, CONTROVERSY, AGREEMENT, PROMISE, RIGHT TO 

LEGAL REMEDIES, RIGHT TO EQUITABLE REMEDIES, RIGHT TO PAYMENT, OR CLAIM (AS 

DEFINED IN BANKRUPTCY CODE SECTION 101(5)), WHETHER KNOWN, UNKNOWN, REDUCED 

TO JUDGMENT, NOT REDUCED TO JUDGMENT, LIQUIDATED, UNLIQUIDATED, FIXED, 

CONTINGENT, MATURED, UNMATURED, DISPUTED, UNDISPUTED, SECURED, OR UNSECURED 

AND WHETHER ASSERTED OR ASSERTABLE DIRECTLY OR DERIVATIVELY, IN LAW, EQUITY, 

OR OTHERWISE TO ONE ANOTHER OR TO ANY CLAIMHOLDER OR INTEREST HOLDER, OR 

ANY OTHER PARTY IN INTEREST, OR ANY OF THEIR RESPECTIVE AGENTS, EMPLOYEES, 

REPRESENTATIVES, ADVISORS, ATTORNEYS, OR AFFILIATES, OR ANY OF THEIR SUCCESSORS 

OR ASSIGNS, FOR ANY ACT OR OMISSION ORIGINATING OR OCCURRING ON OR AFTER THE 

PETITION DATE THROUGH AND INCLUDING THE EFFECTIVE DATE (OR THE DATE OF 

RESIGNATION OF AN OFFICER OR DIRECTOR, IF EARLIER) IN CONNECTION WITH, RELATING 

TO, OR ARISING OUT OF THE DEBTORS, THE CHAPTER 11 CASES OF THE DEBTORS, THE 

NEGOTIATION AND FILING OF THE PLAN, THE DISCLOSURE STATEMENT OR ANY PRIOR 

PLANS OF REORGANIZATION, THE FILING OF THE CHAPTER 11 CASES OF THE DEBTORS, THE 

PURSUIT OF CONFIRMATION OF THE PLAN OR ANY PRIOR PLANS OF REORGANIZATION, THE 

CONSUMMATION OF THE PLAN, THE ADMINISTRATION OF THE PLAN, OR THE PROPERTY TO 

BE LIQUIDATED AND/OR DISTRIBUTED UNDER THE PLAN. 
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4. Indemnification 

Except as otherwise provided in the Plan or any contract, instrument, release, or other agreement or 
document entered into in connection with the Plan, any and all indemnification obligations that the Debtors have 
pursuant to a contract, instrument, agreement, certificate of incorporation, by-law, comparable organizational 
document or any other document, or applicable law shall be rejected as of the Effective Date, to the extent 
executory.  Nothing in the Plan shall be deemed to release the Debtors’ insurers from any claims that might be 
asserted by counter-parties to contracts or agreements providing the indemnification by and of the Debtors, to the 
extent of available coverage. 

5. Injunction 

EXCEPT AS OTHERWISE PROVIDED IN THE PLAN, ALL ENTITIES WHO HAVE HELD, 

HOLD OR MAY HOLD CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR LIABILITIES 

THAT: (1) HAVE BEEN RELEASED PURSUANT TO ARTICLE XI.B OF THE PLAN, (2) HAVE BEEN 

RELEASED PURSUANT TO ARTICLE XI.C OF THE PLAN, (3) ARE SUBJECT TO EXCULPATION 

PURSUANT TO ARTICLE XI.D OF THE PLAN (BUT ONLY TO THE EXTENT OF THE 

EXCULPATION PROVIDED IN ARTICLE XI.D OF THE PLAN), ARE PERMANENTLY 

ENJOINED AND PRECLUDED, FROM AND AFTER THE EFFECTIVE DATE, FROM: (A) 

COMMENCING OR CONTINUING IN ANY MANNER ANY ACTION OR OTHER PROCEEDING 

OF ANY KIND AGAINST ANY ENTITY SO RELEASED, DISCHARGED OR EXCULPATED 

(INCLUDING THE POST-CONSUMMATION TRUST) (OR THE PROPERTY OR ESTATE OF ANY 

ENTITY SO RELEASED, DISCHARGED OR EXCULPATED) ON ACCOUNT OF OR IN 

CONNECTION WITH OR WITH RESPECT TO ANY SUCH RELEASED, DISCHARGED OR 

EXCULPATED CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR LIABILITIES; (B) 

ENFORCING, ATTACHING, COLLECTING OR RECOVERING BY ANY MANNER OR MEANS 

ANY JUDGMENT, AWARD, DECREE OR ORDER AGAINST ANY ENTITY SO RELEASED, 

DISCHARGED OR EXCULPATED (INCLUDING THE POST-CONSUMMATION TRUST) (OR THE 

PROPERTY OR ESTATE OF ANY ENTITY SO RELEASED, DISCHARGED OR EXCULPATED) 

ON ACCOUNT OF OR IN CONNECTION WITH OR WITH RESPECT TO ANY SUCH RELEASED, 

DISCHARGED OR EXCULPATED CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR 

LIABILITIES; (C) CREATING, PERFECTING OR ENFORCING ANY LIEN, CLAIM OR 

ENCUMBRANCE OF ANY KIND AGAINST ANY ENTITY SO RELEASED, DISCHARGED OR 

EXCULPATED (INCLUDING THE POST-CONSUMMATION TRUST) (OR THE PROPERTY OR 

ESTATE OF ANY ENTITY SO RELEASED, DISCHARGED OR EXCULPATED) ON ACCOUNT OF 

OR IN CONNECTION WITH OR WITH RESPECT TO ANY SUCH RELEASED, DISCHARGED OR 

EXCULPATED CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR LIABILITIES; (D) 

ASSERTING ANY RIGHT OF SETOFF, SUBROGATION OR RECOUPMENT OF ANY KIND 

AGAINST ANY OBLIGATION DUE FROM ANY ENTITY SO RELEASED, DISCHARGED OR 

EXCULPATED (INCLUDING THE POST-CONSUMMATION TRUST) (OR THE PROPERTY OR 

ESTATE OF ANY ENTITY SO RELEASED, DISCHARGED OR EXCULPATED) ON ACCOUNT OF 

OR IN CONNECTION WITH OR WITH RESPECT TO ANY SUCH RELEASED, DISCHARGED OR 

EXCULPATED CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR LIABILITIES UNLESS 

SUCH HOLDER HAS FILED A MOTION REQUESTING THE RIGHT TO PERFORM SUCH 

SETOFF ON OR BEFORE THE CONFIRMATION DATE, AND NOTWITHSTANDING ANY 

INDICATION IN A PROOF OF CLAIM OR INTEREST OR OTHERWISE THAT SUCH HOLDER 

ASSERTS, HAS OR INTENDS TO PRESERVE ANY RIGHT OF SETOFF PURSUANT TO 

SECTION 553 OF THE BANKRUPTCY CODE OR OTHERWISE; AND (E) COMMENCING OR 

CONTINUING IN ANY MANNER ANY ACTION OR OTHER PROCEEDING OF ANY KIND 

AGAINST ANY ENTITY SO RELEASED, DISCHARGED OR EXCULPATED (INCLUDING THE 

POST-CONSUMMATION TRUST) (OR THE PROPERTY OR ESTATE OF ANY ENTITY SO 

RELEASED, DISCHARGED OR EXCULPATED) ON ACCOUNT OF OR IN CONNECTION WITH 

OR WITH RESPECT TO ANY SUCH RELEASED, DISCHARGED OR EXCULPATED CLAIMS, 

EQUITY INTERESTS, CAUSES OF ACTION OR LIABILITIES RELEASED OR SETTLED 

PURSUANT TO THE PLAN. 
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K. BINDING NATURE OF PLAN 

THE PLAN SHALL BIND ALL HOLDERS OF CLAIMS AND EQUITY INTERESTS, 
NOTWITHSTANDING WHETHER ANY SUCH HOLDERS DID NOT VOTE TO ACCEPT OR REJECT 
THE PLAN, VOTED TO REJECT THE PLAN OR WERE DEEMED TO REJECT THE PLAN. 

L. RETENTION OF JURISDICTION 

Notwithstanding the entry of the Confirmation Order and the occurrence of the Effective Date, the 
Bankruptcy Court shall, after the Effective Date, retain such jurisdiction over the Chapter 11 Cases and all 
Entities with respect to all matters related to the Chapter 11 Cases, the Debtors and the Plan as legally 
permissible, including jurisdiction to: 

1. allow, disallow, determine, liquidate, classify, estimate or establish the priority or secured or 
unsecured status of any Claim, including the resolution of any request for payment of any Administrative 
Claim and the resolution of any and all objections to the allowance or priority of any Claim; 

2. grant or deny any applications for allowance of compensation or reimbursement of expenses 
authorized pursuant to the Bankruptcy Code or the Plan, for periods ending on or before the Confirmation Date; 

3. resolve any matters related to the assumption, assignment or rejection of any Executory Contract 
or Unexpired Lease to which a Debtor is party or with respect to which a Debtor may be liable and to adjudicate 
and, if necessary, liquidate, any Claims arising therefrom; 

4. resolve any issues related to the Chapter 11 Cases (including any matters adjudicated in the 
Chapter 11 Cases); 

5. ensure that distributions to Holders of Allowed Claims are accomplished pursuant to the 
provisions of the Plan; 

6. decide or resolve any motions, adversary proceedings, contested or litigated matters and any other 
Causes of Action that are pending as of the Effective Date or that may be commenced in the future, and grant or 
deny any applications involving a Debtor that may be pending on the Effective Date or instituted by the Post-
Consummation Trust after the Effective Date; provided that the Post-Consummation Trust shall reserve the right to 
commence actions in all appropriate forums and jurisdictions; 

7. enter such orders as may be necessary or appropriate to implement or consummate the provisions 
of the Plan, the Post-Consummation Trust and all other contracts, instruments, releases, indentures and other 
agreements or documents adopted in connection with the Plan, the Plan Supplement, the Post-Consummation Trust 
Agreement, or the Disclosure Statement; 

8. resolve any cases, controversies, suits or disputes that may arise in connection with the 
Consummation, interpretation or enforcement of the Plan or any Entity’s obligations incurred in connection with the 
Plan, the Sale Order, the Sale Transaction or the Post-Consummation Trust; 

9. issue injunctions and enforce them, enter and implement other orders or take such other actions as 
may be necessary or appropriate to restrain interference by any Entity with Consummation or enforcement of the 
Plan, except as otherwise provided in the Plan; 

10. enforce Article XI.A, Article XI.B, Article XI.C, and Article XI.D of the Plan; 

11. enforce the injunction set forth in Article XI.E of the Plan; 

12. resolve any cases, controversies, suits or disputes with respect to any Debtor Release, Exculpation, 
Indemnification or other provisions contained in Article XI of the Plan and enter such orders or take such others 
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actions as may be necessary or appropriate to implement or enforce all such releases, injunctions and other 
provisions; 

13. enter and implement such orders or take such others actions as may be necessary or appropriate if 
the Confirmation Order is modified, stayed, reversed, revoked or vacated; 

14. resolve any other matters that may arise in connection with or relate to the Plan, the Disclosure 
Statement, the Confirmation Order or any contract, instrument, release, indenture or other agreement or document 
adopted in connection with the Plan, the Sale Transaction or the Disclosure Statement; and 

15. enter an order concluding the Chapter 11 Cases. 

M. MISCELLANEOUS PROVISIONS 

1. Dissolution of the Committee 

Upon Effective Date, the Committee shall dissolve, and the Committee Members shall be released and 
discharged from all rights and duties arising from or related to their participation on the Committee in the Chapter 
11 Cases; provided, however, that the Committee and their respective Retained Professionals shall be retained with 
respect to applications Filed pursuant to sections 330 and 331 of the Bankruptcy Code.  This provision shall not 
impair the rights of Committee Members under section 503(b)(3)(F) of the Bankruptcy Code. 

2. Payment of Statutory Fees 

All fees payable pursuant to 28 U.S.C. § 1930 after the Effective Date shall be paid prior to the closing of 
the Chapter 11 Cases when due or as soon as reasonably practicable thereafter. 

3. Modification of Plan 

Effective as of the date of the Plan and subject to the limitations and rights contained in the Plan: (a) the 
Proponents reserve the right, in accordance with the Bankruptcy Code and the Bankruptcy Rules, to amend or 
modify the Plan prior to the entry of the Confirmation Order; and (b) after the entry of the Confirmation Order, the 
Proponents or the Post-Consummation Trust, as applicable, may, upon order of the Bankruptcy Court, amend or 
modify the Plan, in accordance with section 1127(b) of the Bankruptcy Code or remedy any defect or omission or 
reconcile any inconsistency in the Plan in such manner as may be necessary to carry out the purpose and intent of 
the Plan. 

4. Revocation of Plan 

The Proponents reserve the right to revoke or withdraw the Plan prior to the Confirmation Date and to File 
subsequent chapter 11 plans.  If theProponents revoke or withdraw the Plan, or if Confirmation or Consummation 
does not occur, then: (a) the Plan shall be null and void in all respects; (b) any settlement or compromise embodied 
in the Plan, assumption or rejection of Executory Contracts or Unexpired Leases effected by the Plan and any 
document or agreement executed pursuant thereto shall be deemed null and void except as may be set forth in a 
separate order entered by the Bankruptcy Court; and (c) nothing contained in the Plan shall (i) constitute a waiver or 
release of any Claims by or against, or any Equity Interests in, such Debtor or any other Entity, (ii) prejudice in any 
manner the rights of the Proponents, or (iii) constitute an admission, acknowledgement, offer or undertaking of any 
sort by the Proponents. 

5. Successors and Assigns 

The rights, benefits and obligations of any Entity named or referred to in the Plan shall be binding on, and 
shall inure to the benefit of, any heir, executor, administrator, successor or assign of such Entity. 



 

45 
 CHI1:0041347/00314:1772462v9 

6. Reservation of Rights 

Except as expressly set forth in the Plan, the Plan shall have no force or effect unless and until the 
Bankruptcy Court enters the Confirmation Order and the Effective Date occurs.  Neither the Filing of the Plan, any 
statement or provision contained in the Plan, nor the taking of any action by a Debtor or any other Entity with 
respect to the Plan shall be or shall be deemed to be an admission or waiver of any rights of: (a) any Debtor with 
respect to the Holders of Claims or Equity Interests or other Entity; or (b) any Holder of a Claim or an Equity 
Interest or other Entity prior to the Effective Date. 

7. Section 1146 Exemption 

Pursuant to section 1146(a) of the Bankruptcy Code, any transfers of property pursuant to the Plan shall not 
be subject to any stamp tax, document recording tax, conveyance fee, intangibles or similar tax, real estate transfer 
tax, mortgage recording tax or other similar tax or governmental assessment in the United States, and the 
Confirmation Order shall direct the appropriate state or local governmental officials or agents to forego the 
collection of any such tax or governmental assessment and to accept for filing and recordation instruments or other 
documents pursuant to such transfers of property without the payment of any such tax or governmental assessment. 

8. Further Assurances 

The Debtors, the Committee or the Post-Consummation Trust, as applicable, and all Holders of Claims 
receiving distributions under the Plan and all other Entities shall, from time to time, prepare, execute and deliver any 
agreements or documents and take any other actions as may be necessary or advisable to effectuate the provisions 
and intent of the Plan or the Confirmation Order. 

9. Severability 

If, prior to Confirmation, any term or provision of the Plan is held by the Bankruptcy Court to be invalid, 
void or unenforceable, the Bankruptcy Court shall have the power to alter and interpret such term or provision to 
make it valid or enforceable to the maximum extent practicable, consistent with the original purpose of the term or 
provision held to be invalid, void or unenforceable, and such term or provision then will be applicable as altered or 
interpreted, provided that any such alteration or interpretation must be in form and substance acceptable to the 
Debtors; provided further that the Proponents may seek an expedited hearing before the Bankruptcy Court to address 
any objection to any such alteration or interpretation of the foregoing.  Notwithstanding any such order by the 
Bankruptcy Court providing for such alteration or interpretation, the remainder of the terms and provisions of the 
Plan shall remain in full force and effect.  The Confirmation Order shall constitute a judicial determination and shall 
provide that each term and provision of the Plan, as it may have been altered or interpreted in accordance with the 
foregoing, is valid and enforceable pursuant to its terms. 

10. Service of Documents 

Any pleading, notice or other document required by the Plan to be served on or delivered to the Debtors 
shall be sent by overnight mail to: 

 

Alvarez & Marsal North America, LLC 
c/o Palm Harbor Winddown 
2100 Ross Avenue, 21st Floor 
Dallas TX 75201 
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with copies to: 
 
David W. Wirt 
Aaron C. Smith 
Courtney E. Barr 
LOCKE LORD BISSELL & LIDDELL LLP 
111 S. Wacker Drive 
Chicago IL 60606-4410 

 
 

Any pleading, notice or other documents required by the Plan to be served on or delivered to the 
Committee shall be sent by overnight mail to: 

 

Laura Davis Jones 
Robert J. Feinstein 
PACHULSKI STANG ZIEHL & JONES LLP 
919 North Market Street, 17th Floor 
Wilmington, DE 19899-8705  

 
 

11. Filing of Additional Documents 

On or before the Effective Date, the Debtors may File with the Bankruptcy Court all agreements and other 
documents that may be necessary or appropriate to effectuate and further evidence the terms and conditions of the 
Plan. 

VI. CONFIRMATION PROCEDURES 

A. CONFIRMATION HEARING 

The Confirmation Hearing will commence on [__________], 2011 at [__:__] p.m. prevailing Eastern 
Time. 

The Plan Objection Deadline is [__:00] p.m. prevailing Eastern Time on [______], 2011. 

All objections to the Plan must be filed with the Bankruptcy Court and served on the Proponents and 
certain other parties in accordance with the Disclosure Statement Order on or before the Plan Objection 
Deadline. 

The Proponents’ proposed schedule will provide Entities sufficient notice of the Plan Objection 
Deadline, which will be at least 28 days, as required by Bankruptcy Rule 2002(b).  The Proponents believe that 
the Plan Objection Deadline will afford the Bankruptcy Court, the Proponents and other parties in interest 
reasonable time to consider the Plan Objections prior to the Confirmation Hearing. 

THE BANKRUPTCY COURT WILL NOT CONSIDER PLAN OBJECTIONS UNLESS THEY ARE 

TIMELY SERVED AND FILED IN COMPLIANCE WITH THE DISCLOSURE STATEMENT 

ORDER. 

 

Following the Disclosure Statement Hearing, the Debtors will publish the Confirmation Hearing 
Notice, which will contain, among other things, the Plan Objection Deadline, the Voting Deadline and the date 
that the Confirmation Hearing is first scheduled, in one or more of the following publications: USA Today or 
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the National Edition of The Wall Street Journal on or before [_________], 2011 to provide notification to those 
Entities that may not receive notice by mail. 

Plan Objections must be served on all of the following parties: 

David W. Wirt  
Aaron C. Smith  
Courtney E. Barr 
LOCKE LORD BISSELL & LIDDELL LLP 
111 S. Wacker Drive 
Chicago, Illinois  60606-4410 
Telephone: (312) 443-0485 
Fax: (312) 443-0336 
 

Christopher A. Ward (Del. Bar No. 3877) 
Justin K. Edelson (Del. Bar No. 5002) 
POLSINELLI SHUGHART PC  
222 Delaware Avenue, Suite 1101 
Wilmington, Delaware  19801 
Telephone: (302) 252-0920 
Fax: (302) 252-0921 

  
Co-Counsel to the Debtors 

Laura Davis Jones 
Robert J. Feinstein 
Pachulski Stang Ziehl & Jones LLP 
919 North Market Street, 17th Floor  
Wilmington, Delaware 19899-8705 
Telephone: (302) 652-4100 
Fax: (302) 652-4400 
 

 

Counsel to the Committee 

 
B. STATUTORY REQUIREMENTS FOR CONFIRMATION OF THE PLAN 

At the Confirmation Hearing, the Bankruptcy Court will determine whether the Plan satisfies the 
requirements of section 1129 of the Bankruptcy Code. The Proponents believe that: (1) the Plan satisfies or will 
satisfy all of the necessary statutory requirements of chapter 11 of the Bankruptcy Code; (2) the Proponents have 
complied or will have complied with all of the necessary requirements of chapter 11 of the Bankruptcy Code; and 
(3) the Plan has been proposed in good faith. Specifically, in addition to others, as applicable, the Proponents believe 
that the Plan satisfies or will satisfy the applicable Confirmation requirements of section 1129 of the Bankruptcy 
Code set forth below: 

• The Plan complies with the applicable provisions of the Bankruptcy Code. 

• The Proponents, as the Plan proponents, will have complied with the applicable provisions of the 
Bankruptcy Code. 

• The Plan has been proposed in good faith and not by any means forbidden by law. 

• Any payment made or promised under the Plan for services or for costs and expenses in, or in 
connection with, the Chapter 11 Cases, or in connection with the Plan and incident to the case, has 
been disclosed to the Bankruptcy Court, and any such payment: (1) made before the Confirmation of 
the Plan is reasonable; or (2) subject to the approval of the Bankruptcy Court as reasonable, if it is to 
be fixed after Confirmation of the Plan. 

• Either each Holder of an Impaired Claim has accepted the Plan, or will receive or retain under the Plan 
on account of such Claim, property of a value, as of the Effective Date of the Plan, that is not less than 
the amount that such Holder would receive or retain if the Debtors were liquidated on that date under 
chapter 7 of the Bankruptcy Code, including pursuant to section 1129(b) of the Bankruptcy Code for 
Equity Interests deemed to reject the Plan. 
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• Each Class of Claims that is entitled to vote on the Plan has either accepted the Plan or is not Impaired 
under the Plan, or the Plan can be confirmed without the approval of such Class pursuant to section 
1129(b) of the Bankruptcy Code. 

• Except to the extent that the Holder of a particular Claim will agree to a different treatment of its 
Claim, the Plan provides that Administrative Claims and Other Priority Claims will be paid in full on 
the Effective Date, or as soon thereafter as is reasonably practicable. 

• At least one Class of Impaired Claims has accepted the Plan, determined without including any 
acceptance of the Plan by any insider holding a Claim in that Class. 

• Confirmation of the Plan is not likely to be followed by the liquidation or the need for further financial 
reorganization of the Debtors or any successors thereto under the Plan. 

• All fees of the type described in 28 U.S.C. § 1930, including the fees of the United States Trustee, will 
be paid as of the Effective Date. 

1. Best Interests of Creditors Test 

Often called the “best interests” test, section 1129(a)(7) of the Bankruptcy Code requires that a bankruptcy 
court find, as a condition to confirmation, that a chapter 11 plan provides, with respect to each class, that each holder 
of a claim or an equity interest in such class either (a) has accepted the plan or (b) will receive or retain under the 
plan property of a value, as of the effective date of the plan, that is not less than the amount that such holder would 
receive or retain if the debtors liquidated under chapter 7 of the Bankruptcy Code. 

To calculate the probable distribution to holders of each impaired class of claims and interests if the 
Debtors were liquidated under chapter 7, a bankruptcy court must first determine the aggregate dollar amount that 
would be generated from the debtors’ assets if their chapter 11 cases were converted to chapter 7 cases under the 
Bankruptcy Code. Because the Plan is a liquidating plan, the “liquidation value” in the hypothetical chapter 7 
liquidation analysis for purposes of the “best interests” test is substantially similar to the estimates of the results of 
the chapter 11 liquidation contemplated by the Plan. However, the Debtors believe that in a chapter 7 liquidation, 
there would be additional costs and expenses that the Debtors would incur as a result of the ineffectiveness 
associated with replacing existing management and professionals in a chapter 7 case. 

To make these findings, the Bankruptcy Court must: (a) estimate the cash liquidation proceeds that a 
chapter 7 trustee would generate if each of the Debtors’ Chapter 11 Cases were converted to a chapter 7 case and the 
assets of such Debtors’ estates were liquidated; (b) determine the liquidation distribution that each non-accepting 
holder of a claim or an equity interest would receive from such liquidation proceeds under the priority scheme 
dictated in chapter 7; and (c) compare such holder’s liquidation distribution to the distribution under the plan that 
such holder would receive if the plan were confirmed and consummated. 

Costs of liquidation under chapter 7 of the Bankruptcy Code would include the compensation of a trustee, 
as well as compensation of counsel and another professionals retained by the trustee, asset disposition expenses, all 
unpaid expenses incurred by the Debtors in their Chapter 11 Cases (such as compensation of attorneys, financial 
advisors and accountants) that are allowed in the chapter 7 cases, litigation costs, and claims arising from the 
operations of the Debtors during the pendency of the Chapter 11 Cases. 

In these cases, notwithstanding the difficulty in quantifying recoveries to Holders of Allowed Claims, as 
described below, the Proponents believe that anticipated recoveries to each Class of Impaired Claims under the Plan 
implies a greater or equal recovery to Holders of Claims in Impaired Classes than the recovery available in a chapter 
7 liquidation. Accordingly, the Proponents believe that the “best interests” test of section 1129 of the Bankruptcy 
Code is satisfied. 
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2. Liquidation Analysis 

The Debtors have liquidated substantially all of their assets through the Sale Transaction with the 
Purchaser. The Debtors believe that liquidation under chapter 11 is more beneficial to the Holders of Claims than a 
liquidation under chapter 7 because the Plan allows the Debtors’ Remaining Assets to be promptly administered by 
the Post-Consummation Trust. To that end, the Plan provides that all Remaining Assets will vest in and be 
transferred to the Post-Consummation Trust. The Post-Consummation Trust Administrator will distribute the 
proceeds from the Remaining Assets to the Holders of Allowed Claims in accordance with the priorities set forth in 
the Plan, and any additional proceeds from sales of Remaining Assets would be distributed on a pro rata basis to the 
unsecured claimants. Attached as Exhibit D to this Disclosure Statement is a liquidation analysis (the “Liquidation 
Analysis”). As set forth in the Liquidation Analysis, if these cases were to be converted to chapter 7 cases, the 
proceeds from sales of Remaining Assets would remain unchanged, but the Debtors’ estates would incur the 
additional costs of a chapter 7 trustee, as well as the costs of counsel and other professionals retained by the trustee.  
These costs would reduce potential distributions to unsecured creditors on a dollar for dollar basis. Conversion also 
would likely delay the liquidation process and the ultimate distribution, if any, to unsecured creditors. Accordingly, 
the Proponents believe that holders of Allowed Claims would receive less than anticipated under the Plan if the 
Chapter 11 Cases were converted to chapter 7 cases. 

3. Feasibility 

Section 1129(a)(11) of the Bankruptcy Code requires the Bankruptcy Court to find, as a condition to 
confirmation, that confirmation is not likely to be followed by the Debtors’ liquidation or the need for further 
financial reorganization, unless that liquidation or reorganization is contemplated by the Plan. The Plan clearly 
complies with this requirement because all of the Debtors’ remaining assets will be distributed to creditors pursuant 
to the terms of the Plan and, provided the Plan is confirmed and consummated, the estates will no longer exist to be 
subject to future reorganization or liquidation. Since no further reorganization of the Debtors will be possible, the 
Debtors believe that the Plan meets the financial feasibility requirement. The Proponents believe that sufficient 
funds will exist to make all payments required by the Plan. 

4. Acceptance by Impaired Classes 

The Bankruptcy Code requires, as a condition to confirmation, that, except as described in the following 
section, each class of claims or equity interests that is impaired under a plan accept the plan. A class that is not 
“impaired” under a plan is deemed to have accepted the plan and, therefore, solicitation of acceptances with respect 
to such class is not required. A class is “impaired” unless the plan: (a) leaves unaltered the legal, equitable and 
contractual rights to which the claim or the equity interest entitles the holder of such claim or equity interest; or (b) 
cures any default, reinstates the original terms of such obligation, compensates the holder for certain damages or 
losses, as applicable, and does not otherwise alter the legal, equitable or contractual rights to which such claim or 
equity interest entitles the holder of such claim or equity interest. 

Section 1126(c) of the Bankruptcy Code defines acceptance of a plan by a class of impaired claims as 
acceptance by holders of at least two-thirds in dollar amount and more than one-half in number of allowed claims in 
that class, counting only those claims that actually voted to accept or to reject the plan. Thus, a class of claims will 
have voted to accept the plan only if two-thirds in amount and a majority in number actually voting cast their ballots 
in favor of acceptance. For a class of impaired equity interests to accept a plan, section 1126(d) of the Bankruptcy 
Code requires acceptance by equity interest holders that hold at least two-thirds in amount of the allowed equity 
interests of such class, counting only those equity interests that actually voted to accept or reject the plan. Thus, a 
class of equity interests will have voted to accept the plan only if two-thirds in amount actually voting cast their 
ballots in favor of acceptance. 

The Claims in Classes 1 and 2 are not Impaired under the Plan, and, as a result, the Holders of such Claims 
are deemed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code and their votes will not be 
solicited. 

The Claims in Classes 3 and 4 are Impaired under the Plan.  These Classes will have accepted the Plan if 
the Plan is accepted by at least two-thirds in amount and a majority in number of the Claims of such Class (other 
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than any Claims of Creditors designated under section 1126(e) of the Bankruptcy Code) that have voted to accept or 
reject the Plan. 

The members of Classes 5 and 6 are Impaired under the Plan and will not receive a distribution under the 
Plan. Pursuant to section 1126(g) of the Bankruptcy Code, the members of Classes 5 and 6 are deemed to reject the 
Plan and their votes will not be solicited. 

5. Confirmation Without Acceptance by All Impaired Classes 

Section 1129(b) of the Bankruptcy Code allows a bankruptcy court to confirm a plan even if all impaired 
classes have not accepted it if the plan has been accepted by at least one impaired class. Pursuant to section 1129(b) 
of the Bankruptcy Code, notwithstanding an impaired class’s rejection or deemed rejection of the plan, such plan 
will be confirmed, at the plan proponent’s request, in a procedure commonly known as “cramdown,” so long as the 
plan does not “discriminate unfairly” and is “fair and equitable” with respect to each class of claims or equity 
interests that is impaired under, and has not accepted, the plan. 

a) No Unfair Discrimination 

This test applies to classes of claims or equity interests that are of equal priority and are receiving different 
treatment under the Plan. The test does not require that the treatment be the same or equivalent, but that such 
treatment be “fair.” In general, bankruptcy courts consider whether a plan discriminates unfairly in its treatment of 
classes of claims of equal rank (e.g., classes of the same legal character). Bankruptcy courts will take into account a 
number of factors in determining whether a plan discriminates unfairly, and, accordingly, a plan could treat two 
classes of unsecured creditors differently without unfairly discriminating against either class. 

b) Fair and Equitable Test 

This test applies to classes of different priority and status (e.g., secured versus unsecured) and includes the 
general requirement that no class of claims receive more than 100% of the amount of the allowed claims in such 
class. As to the dissenting class, the test sets different standards depending upon the type of claims or equity 
interests in such class. 

Secured Claims: The condition that a plan be “fair and equitable” to a non-accepting class of secured 
claims includes the requirements that: (1) the holders of such secured claims retain the liens securing such claims to 
the extent of the allowed amount of the claims, whether the property subject to the liens is retained by the debtor or 
transferred to another entity under the plan; and (2) each holder of a secured claim in the class receives deferred cash 
payments totaling at least the allowed amount of such claim with a value, as of the effective date of the plan, at least 
equivalent to the value of the secured claimant’s interest in the debtor’s property subject to the liens. 

Unsecured Claims: The condition that a plan be “fair and equitable” to a non-accepting class of unsecured 
claims includes the following requirement that either: (1) the plan provides that each holder of a claim of such class 
receive or retain on account of such claim property of a value, as of the effective date of the plan, equal to the 
allowed amount of such claim; or (2) the holder of any claim or any equity interest that is junior to the claims of 
such class will not receive or retain under the plan on account of such junior claim or junior equity interest any 
property. 

Equity Interests: The condition that a plan be “fair and equitable” to a non-accepting class of equity 
interests includes the requirements that either: (1) the plan provides that each holder of an equity interest in that class 
receives or retains under the plan on account of that equity interest property of a value, as of the effective date of the 
plan, equal to the greater of (a) the allowed amount of any fixed liquidation preference to which such holder is 
entitled, (b) any fixed redemption price to which such holder is entitled, or (c) the value of such interest; or (2) if the 
class does not receive the amount as required under (1) hereof, no class of equity interests junior to the non-
accepting class may receive a distribution under the plan. 
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If any Impaired Class rejects the Plan, the Proponents reserve the right to seek to confirm the Plan utilizing 
the “cramdown” provision of section 1129(b) of the Bankruptcy Code. To the extent that any Impaired Class rejects 
the Plan or is deemed to have rejected the Plan, the Proponents will request confirmation of the Plan, as it may be 
modified from time to time, under section 1129(b) of the Bankruptcy Code. The Proponents reserve the right to 
alter, amend, modify, revoke or withdraw the Plan and any exhibits thereto or the Plan Supplement, including to 
amend or modify it to satisfy the requirements of section 1129(b) of the Bankruptcy Code. 

The Proponents submit that if the Debtors “cramdown” the Plan pursuant to section 1129(b) of the 
Bankruptcy Code, the Plan will be structured such that it does not “discriminate unfairly” and satisfies the “fair and 
equitable” requirement. With respect to the unfair discrimination requirement, all Classes under the Plan are 
provided treatment that is substantially equivalent to the treatment that is provided to other Classes that have equal 
rank. The Proponents believe that the Plan and the treatment of all Classes of Claims and Equity Interests under the 
Plan satisfy the foregoing requirements for nonconsensual confirmation of the Plan. 

C. RISK FACTORS 

Prior to deciding whether and how to vote on the Plan, each Holder of a Claim should consider carefully all 
of the information in this Disclosure Statement and should particularly consider the Risk Factors described in 
Section VIII, “Plan-Related Risk Factors and Alternatives to Confirmation and Consummation of the Plan.” 

D. CONTACT FOR MORE INFORMATION 

Any interested party desiring further information about the Plan should contact legal counsel to the Debtors 
by writing to Locke Lord Bissell & Liddell LLP, 111 S. Wacker Drive, Chicago, Illinois 60606-4410, Attention: 
David W. Wirt, Aaron C. Smith, and Courtney E. Barr, or by calling (312) 443-0700, or counsel to the Committee 
by writing to Pachulski Stang Ziehl & Jones, LLC, 919 North Market Street, 17th Floor, P.O. Box 8705, 
Wilmington, DE 19899-8705, Attention: Laura Davis Jones, Robert J. Feinstein, Shirley S. Cho, and James E. 
O’Neill..   

VII. PLAN-RELATED RISK FACTORS AND ALTERNATIVES TO CONFIRMATION AND  

CONSUMMATION OF THE PLAN 

THE IMPLEMENTATION OF THE PLAN IS SUBJECT TO A NUMBER OF RISKS, INCLUDING  

THOSE ENUMERATED BELOW. PRIOR TO VOTING TO ACCEPT OR REJECT THE PLAN, ALL  

HOLDERS OF CLAIMS THAT ARE IMPAIRED AND ENTITLED TO VOTE ON THE PLAN 

SHOULD READ AND CONSIDER CAREFULLY THE FACTORS SET FORTH HEREIN, AS WELL 

AS ALL OTHER INFORMATION SET FORTH OR OTHERWISE REFERENCED IN THIS 

DISCLOSURE STATEMENT AND OTHER DOCUMENTS DELIVERED TOGETHER HEREWITH 

AND/OR INCORPORATED BY REFERENCE HEREIN. THESE RISK FACTORS SHOULD NOT, 

HOWEVER, BE REGARDED AS CONSTITUTING THE ONLY RISKS INVOLVED IN 

CONNECTION WITH THE PLAN AND ITS IMPLEMENTATION, OR ALTERNATIVES TO THE 

PLAN. 

A. GENERAL BANKRUPTCY LAW AND PLAN RELATED CONSIDERATIONS 

1. Parties in Interest May Object to the Classification of Claims and Equity Interests 

Section 1122 of the Bankruptcy Code provides that a plan may place a claim or an equity interest in a 
particular class only if such claim or equity interest is substantially similar to the other claims or equity interests in 
such class. The Proponents believe that the classification of Claims and Equity Interests under the Plan complies 
with the requirements set forth in the Bankruptcy Code because the Debtors created certain Classes of Claims and 
Equity Interests, each encompassing Claims or Equity Interests, as applicable, that are substantially similar to the 
other Claims and Equity Interests in each such Class. Nevertheless, there can be no assurance that the Bankruptcy 
Court will reach the same conclusion. 
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2. Failure to Satisfy Vote Requirement 

If votes are received in number and amount sufficient to enable the Bankruptcy Court to confirm the Plan, 
the Proponents intend to seek, as promptly as practicable thereafter, Confirmation of the Plan. In the event that 
sufficient votes are not received, the Proponents may seek to accomplish an alternative chapter 11 plan or may be 
forced to liquidate under chapter 7 of the Bankruptcy Code. There can be no assurance that the terms of any such 
alternative chapter 11 plan would be similar or as favorable to the Holders of Allowed Claims as those proposed in 
the Plan. 

3. The Proponents May Not Be Able to Secure Confirmation of the Plan or Confirmation 

May Be Delayed 

Section 1129 of the Bankruptcy Code sets forth the requirements for confirmation of a chapter 11 plan, and 
requires, among other things, a finding by the bankruptcy court that: (a) such plan “does not unfairly discriminate” 
and is “fair and equitable” with respect to any non-accepting classes; (b) confirmation of such plan is not likely to be 
followed by a liquidation or a need for further financial reorganization unless such liquidation or reorganization is 
contemplated by the plan; and (c) the value of distributions to non-accepting holders of claims and equity interests 
within a particular class under such plan will not be less than the value of distributions such holders would receive if 
the debtors were liquidated under chapter 7 of the Bankruptcy Code. 

There can be no assurance that the requisite acceptances to confirm the Plan will be received. Even if the 
requisite acceptances are received, there can be no assurance that the Bankruptcy Court will confirm the Plan. A 
non-accepting Holder of an Allowed Claim might challenge either the adequacy of this Disclosure Statement or 
whether the Solicitation Procedures and voting results satisfy the requirements of the Bankruptcy Code or 
Bankruptcy Rules. Even if the Bankruptcy Court determined that the Disclosure Statement, the Solicitation 
Procedures and voting results were appropriate, the Bankruptcy Court could still decline to confirm the Plan if it 
found that any of the statutory requirements for Confirmation had not been met, including the requirement that the 
terms of the Plan do not “unfairly discriminate” and are “fair and equitable” to non-accepting Classes. 

The Confirmation and Consummation of the Plan also are subject to certain other conditions. No assurance 
can be given that these conditions will be satisfied. 

If the Plan is not confirmed in a timely manner, it is unclear whether the transactions contemplated thereby 
could be implemented and what Holders of Claims and Equity Interests would ultimately receive in respect of their 
Claims and Equity Interests. It is possible that any alternative could provide Holders of Claims with less than they 
would have received pursuant to the Plan. Moreover, an inability to confirm the Plan could result in an extended 
chapter 11 proceeding. 

The Proponents, subject to the terms and conditions of the Plan, reserve the right to modify the terms and 
conditions of the Plan as necessary for Confirmation. 

4. Nonconsensual Confirmation - “Cramdown” 

In the event that any impaired class of claims or equity interests does not accept a chapter 11 plan, a 
bankruptcy court may nevertheless confirm such a plan at the proponents’ request if at least one impaired class has 
accepted the plan (with such acceptance being determined without including the vote of any “insider” in such class), 
and, as to each impaired class that has not accepted the plan, the bankruptcy court determines that the plan “does not 
discriminate unfairly” and is “fair and equitable” with respect to the dissenting impaired classes. 

Although the Proponents believe that the Plan will meet such tests, the Proponents cannot be certain that 
the Bankruptcy Court would reach the same conclusion. If the Bankruptcy Court does not confirm the Plan, the 
Proponents may pursue one of the following alternatives: (a) confirmation of an alternative plan of reorganization 
under chapter 11 of the Bankruptcy Code, (b) dismissal of the Chapter 11 Cases, or (c) liquidation of the Debtors 
under chapter 7 or chapter 11 of the Bankruptcy Code. 
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5. Proponents May Object to the Amount or Classification of a Claim 

Except as otherwise provided in the Plan, the Proponents and the Post-Consummation Trust reserve the 
right to object to the amount or classification of any Claim under the Plan. The estimates set forth in this Disclosure 
Statement cannot be relied on by any Holder of a Claim where such Claim is subject to an objection. Any Holder of 
a Claim that is subject to an objection thus may not receive its expected share of the estimated distributions 
described in this Disclosure Statement. 

6. Risk of Nonoccurrence of the Effective Date 

Although the Proponents believe that the Effective Date may occur quickly after the Confirmation Date, 
there can be no assurance as to such timing, or as to whether the Effective Date will, in fact, occur. 

7. Risk Affecting Potential Recoveries of Holders of Claims in Voting Classes 

The Proponents cannot state with any degree of certainty what recovery will be available to Holders of 
Claims in Voting Classes. Three unknown factors make certainty impossible. First, the Proponents cannot know, at 
this time, how much money will remain after paying all Allowed Claims which are senior to the Claims of Holders 
in the Voting Classes. Second, the Proponents cannot know with any certainty, at this time, the number or size of 
Claims in the Voting Classes which will ultimately be Allowed. Third, the Proponents cannot know with certainty, 
at this time, the number or size of Claims in Classes senior to the Voting Classes, or Claims that are unclassified, 
which will ultimately be Allowed. 

B. RISKS ASSOCIATED WITH FORWARD LOOKING STATEMENTS 

The financial information contained in this Disclosure Statement has not been audited. In preparing 
this Disclosure Statement, the Debtors relied on financial data derived from their books and records that was 
available at the time of such preparation. Although the Debtors have used their reasonable business judgment to 
ensure the accuracy of the financial information provided in this Disclosure Statement, and while the Debtors 
believe that such financial information fairly reflects the financial condition of the Debtors, the Debtors are unable 
to warrant or represent that the financial information contained herein and attached hereto is without inaccuracies. 

C. DISCLOSURE STATEMENT DISCLAIMER 

1. Information Contained Herein Is for Soliciting Votes 

The information contained in this Disclosure Statement is for purposes of soliciting acceptances of the Plan 
and may not be relied upon for any other purposes. 

2. This Disclosure Statement Was Not Reviewed or Approved by the Securities and Exchange 

Commission 

This Disclosure Statement was not filed with the Commission under the Securities Act or applicable state 
securities laws. Neither the Commission nor any state regulatory authority has passed upon the accuracy or 
adequacy of this Disclosure Statement, or the exhibits or the statements contained herein, and any representation to 
the contrary is unlawful. 

3. This Disclosure Statement May Contain Forward Looking Statements 

This Disclosure Statement may contain “forward looking statements” within the meaning of the Private 
Securities Litigation Reform Act of 1995. Such statements consist of any statement other than a recitation of 
historical fact and can be identified by the use of forward looking terminology such as “may,” “expect,” 
“anticipate,” “estimate” or “continue” or the negative thereof or other variations thereon or comparable terminology. 
The reader is cautioned that all forward looking statements are necessarily speculative and there are certain risks and 
uncertainties that could cause actual events or results to differ materially from those referred to in such forward 
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looking statements. The liquidation analysis, distribution projections or other information contained herein and 
attached hereto are estimates only, and the timing and amount of actual distributions to Holders of Allowed Claims 
may be affected by many factors that cannot be predicted. Therefore, any analyses, estimates or recovery projections 
may or may not turn out to be accurate. 

4. No Legal or Tax Advice Is Provided to You by this Disclosure Statement 

This Disclosure Statement is not legal advice to you. The contents of this Disclosure Statement should 
not be construed as legal, business or tax advice. Each Holder of a Claim or an Equity Interest should consult his or 
her own legal counsel and accountant with regard to any legal, tax and other matters concerning his or her Claim or 
Equity Interest. This Disclosure Statement may not be relied upon for any purpose other than to determine how to 
vote on the Plan or object to Confirmation of the Plan. 

5. No Admissions Made 

The information and statements contained in this Disclosure Statement will neither (a) constitute an 
admission of any fact or liability by any Entity (including, without limitation, the Debtors) nor (b) be deemed 
evidence of the tax or other legal effects of the Plan on the Debtors, the Committee, the Post-Consummation Trust, 
Holders of Allowed Claims or Equity Interest or any other parties in interest. 

6. Failure to Identify Litigation Claims or Projected Objections 

NO RELIANCE SHOULD BE PLACED ON THE FACT THAT A PARTICULAR LITIGATION 

CLAIM OR PROJECTED OBJECTION TO CLAIM IS, OR IS NOT, IDENTIFIED IN THIS 

DISCLOSURE STATEMENT. MOREOVER, THE DEBTORS OR THE POST-CONSUMMATION 

TRUST, AS APPLICABLE, MAY SEEK TO INVESTIGATE, FILE AND PROSECUTE LITIGATION 

CLAIMS AND PROJECTED OBJECTIONS TO CLAIMS AFTER THE CONFIRMATION OR 

EFFECTIVE DATE OF THE PLAN IRRESPECTIVE OF WHETHER THE DISCLOSURE STATEMENT 

IDENTIFIES ANY SUCH CLAIMS OR OBJECTIONS TO CLAIMS. 

7. No Waiver of Right to Object or Right to Recover Transfers and Assets 

The vote by a Holder of an Allowed Claim for or against the Plan does not constitute a waiver or release of 
any Claims or rights of the Debtors, the Committee, or the Post-Consummation Trust (or any party in interest, as the 
case may be) to object to that Holder’s Allowed Claim, or recover any preferential, fraudulent or other voidable 
transfer or assets, regardless of whether any Claims or Causes of Action of the Debtors or their respective Estates 
are specifically or generally identified herein. 

8. Information Was Provided by the Debtors and Was Relied Upon by the Debtors’ Advisors 

Counsel to and other advisors retained by the Proponents have relied upon information provided by the 
Debtors in connection with the preparation of this Disclosure Statement. Although counsel to and other advisors 
retained by the Proponents have performed certain limited due diligence in connection with the preparation of this 
Disclosure Statement, they have not verified independently the information contained herein. 

9. Potential Exists for Inaccuracies, and the Proponents Have No Duty to Update 

The statements contained in this Disclosure Statement are made by the Proponents as of the date hereof, 
unless otherwise specified herein, and the delivery of this Disclosure Statement after that date does not imply that 
there has not been a change in the information set forth herein since that date. While the Proponents have used their 
reasonable business judgment to ensure the accuracy of all of the information provided in this Disclosure Statement 
and in the Plan, the Proponents nonetheless cannot, and do not, confirm the current accuracy of all statements 
appearing in this Disclosure Statement. Further, although the Proponents may subsequently update the information 
in this Disclosure Statement, the Proponents have no affirmative duty to do so unless ordered to do so by the 
Bankruptcy Court. 
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10. No Representations Outside the Disclosure Statement are Authorized 

No representations concerning or relating to the Debtors, the Chapter 11 Cases or the Plan are authorized 
by the Bankruptcy Court or the Bankruptcy Code, other than as set forth in this Disclosure Statement.  Any 
representations or inducements made to secure your acceptance or rejection of the Plan other than as contained in, or 
included with, this Disclosure Statement, should not be relied upon by you in arriving at your decision. 

D. ALTERNATIVES TO CONFIRMATION AND CONSUMMATION OF THE PLAN 

The Proponents believe that the Plan affords the Holders of Claims the potential for a better realization on 
the Debtors’ assets than a chapter 7 liquidation, and therefore, is in the best interests of such Holders.  If, however, 
the Plan is not confirmed, the theoretical alternatives include (a) formulation of an alternative plan or plans of 
liquidation under chapter 11, or (b) liquidation of the Debtors under chapter 7 of the Bankruptcy Code.  Each of 
these possibilities is discussed in turn below. 

1. Alternative Plan(s) of Liquidation 

If the requisite acceptances are not received or if the Plan is not confirmed, the Proponents could attempt to 
formulate and propose a different plan or plans of liquidation. 

With respect to an alternative liquidation plan, the Proponents have explored various other alternatives in 
connection with the negotiation process involved in the formulation and development of the Plan. The Proponents 
believe that the Plan enables creditors to realize the greatest possible value under the circumstances, and that, as 
compared to any alternative plan of liquidation, has the greatest chance to be confirmed and consummated. 

2. Liquidation Under Chapter 7 

If the Plan is not confirmed, the Debtors’ Chapter 11 Cases could be converted to liquidation cases under 
chapter 7 of the Bankruptcy Code. In a case under chapter 7 of the Bankruptcy Code, a trustee would be appointed 
to promptly liquidate the assets of the Debtors. It is impossible to predict precisely how the proceeds of the 
liquidation would be distributed to the respective Holders of Claims against the Debtors. 

The Proponents believe that in a liquidation under chapter 7 of the Bankruptcy Code, before creditors 
received any distributions, additional administrative expenses involved in the appointment of a trustee and attorneys, 
accountants, and other professionals to assist such trustee, would cause a substantial diminution in the value of the 
Estates. The assets available for distribution to Holders of Claims and Equity Interests would be reduced by such 
additional expenses. 

3. Dismissal of the Chapter 11 Cases 

If the Plan is not confirmed, the Proponents or other parties in interests may seek dismissal of the Chapter 
11 Cases pursuant to section 1112 of the Bankruptcy Code. Without limitation, dismissal of the Chapter 11 Cases 
would terminate the automatic stay and might allow certain creditors to foreclose on their liens.  Accordingly, the 
Proponents believe that dismissal of the Chapter 11 Cases would reduce the value of the Debtors’ remaining assets. 

VIII. CERTAIN FEDERAL INCOME TAX CONSEQUENCES OF THE PLAN  

A. GENERAL TAX CONSIDERATIONS 

The following discussion is a summary of certain material federal income tax consequences expected to 
result from the Consummation of the Plan, is for general information purposes only, and should not be relied upon 
for purposes of determining the specific tax consequences of the Plan with respect to a particular Holder of a Claim 
or Equity Interest. This discussion does not purport to be a complete analysis or listing of all potential tax 
considerations. This discussion does not address aspects of federal income taxation that may be relevant to a 
particular Holder of a Claim or Equity Interest subject to special treatment under federal income tax laws (such as 
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foreign taxpayers, broker dealers, banks, thrifts, insurance companies, financial institutions, regulated investment 
companies, real estate investment trusts and pension plans and other tax exempt investors), and does not discuss any 
aspects of state, local or foreign tax laws. Furthermore, this summary does not address all of the federal income tax 
consequences that may be relevant to a Holder of a Claim or Equity Interest, such as the potential application of the 
alternative minimum tax. 

This discussion is based on existing provisions of the Internal Revenue Code of 1986, as amended (the 
“IRC”), existing and proposed Treasury Regulations promulgated thereunder, and current administrative rulings and 
court decisions. Legislative, judicial, or administrative changes or interpretations enacted or promulgated after the 
date hereof could alter or modify the analyses set forth below with respect to the federal income tax consequences of 
the Plan. Any such changes or interpretations may be retroactive and could significantly affect the federal income 
tax consequences of the Plan. 

No ruling has been requested or obtained from the Internal Revenue Service (the “IRS”) with respect to any 
tax aspects of the Plan and no opinion of counsel has been sought or obtained with respect thereto. No 
representations or assurances are being made to the Holders of Claims or Equity Interests with respect to the federal 
income tax consequences described herein. 

Accordingly, the following summary of certain federal income tax consequences of the Plan is for 
informational purposes only and is not a substitute for careful tax planning or advice based upon the individual 
circumstances pertaining to a particular Holder of a claim or interest. Each Holder of a claim or interest is strongly 
urged to consult with its own tax advisors regarding the federal, state, local and other tax consequences of the Plan. 

INTERNAL REVENUE SERVICE CIRCULAR 230 DISCLOSURE: TO ENSURE COMPLIANCE 
WITH REQUIREMENTS IMPOSED BY THE UNITED STATES INTERNAL REVENUE SERVICE, ANY TAX 
ADVICE CONTAINED IN THIS DISCLOSURE STATEMENT (INCLUDING ANY ATTACHMENTS) IS NOT 
INTENDED OR WRITTEN TO BE USED, AND CANNOT BE USED, BY ANY TAXPAYER FOR THE 
PURPOSE OF AVOIDING TAX RELATED PENALTIES UNDER THE TAX CODE. TAX ADVICE 
CONTAINED IN THIS DISCLOSURE STATEMENT (INCLUDING ANY ATTACHMENTS) IS NOT 
WRITTEN TO SUPPORT THE PROMOTION, MARKETING OR PROMOTION OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE DISCLOSURE STATEMENT. EACH TAXPAYER SHOULD SEEK 
ADVICE BASED ON THE TAXPAYER’S PARTICULAR CIRCUMSTANCES FROM AN INDEPENDENT 
TAX ADVISOR. 

B. FEDERAL INCOME TAX CONSEQUENCES TO THE DEBTORS 

The Sale Transaction constituted a taxable sale of the Transferred Assets. The Debtors will recognize either 
a gain or a loss on the Sale Transaction equal to the difference between: (i) the fair market value of the Sale 
Proceeds and the Assumed Liabilities; and (ii) the Debtors’ adjusted basis in the Transferred Assets. The Debtors 
expect that gain, if any, as a result of the Sale Transaction will be offset by net operating losses carried forward from 
prior tax periods.  Similarly, the sales pursuant to the LaGrange Sale Order and the Linwood Sale Order constituted 
taxable sales of the assets sold pursuant thereto.  The Debtors will recognize either a gain or loss on each of these 
transactions equal to the difference between: (i) the fair market value of the proceeds of each of these sales; and (ii) 
the Debtors’ adjusted basis in the assets sold pursuant to these orders.  The Debtors expect that gain, if any, as a 
result of the sales approved by these orders will be offset by net operating losses carried forward from prior tax 
periods. 

C. FEDERAL INCOME TAX CONSEQUENCES TO HOLDERS OF CLAIMS AND EQUITY 

INTERESTS 

1. Consequences to Holders of Claims 

Pursuant to the Plan, Class 1 Other Priority Claims, Class 2 Other Secured Claims, Class 3 3.25% 
Convertible Senior Notes Claims, and Class 4 General Unsecured Claims against the Debtors will be surrendered for 
Cash, collateral securing such Claim, or for their pro-rata share of the Post-Consummation Trust Assets (the 
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“Recovery Shares”). This will be treated as a taxable exchange under IRC Section 1001. Accordingly, Holders of 
such Claims should recognize gain or loss equal to the difference between: (a) the fair market value of any Cash, 
collateral, or Recovery Shares received in exchange for such Claims; and (b) the Holder’s adjusted basis, if any, in 
such Claims. Such gain or loss should be capital in nature so long as such Claims are held as capital assets (subject 
to the “market discount” rules described below) and should be long term capital gain or loss if such Claims were 
held for more than one year. To the extent that a portion of the Cash, collateral, or Recovery Shares received in 
exchange for such Claims is allocable to accrued but untaxed interest, the Holder may recognize ordinary income. 
See the section entitled “Accrued But Untaxed Interest” below. 

The fair market value of the Recovery Shares is contingent in part on the outcome of certain Chapter 5 
Claims and Causes of Action included in the Post-Consummation Trust. It is therefore plausible that a Holder could 
treat the transaction as an “open” transaction for tax purposes, in which case the recognition of any gain or loss on 
the transaction might be deferred pending the determination of the amount of any recoveries under Chapter 5 Claims 
or other Causes of Action included in the Recovery Shares. The federal income tax consequences of an open 
transaction are uncertain and highly complex, and a Holder should consult with its own tax advisor if it believes 
open transaction treatment might be appropriate. 

a) Accrued But Untaxed Interest 

To the extent that any amount received under the Plan by a Holder is attributable to accrued but untaxed 
interest, such amount should be taxable to the Holder as ordinary interest income, if such accrued interest has not 
been previously included in the Holder’s gross income for U.S. federal income tax purposes. Conversely, a Holder 
may be able to recognize a deductible loss (or, possibly, a write-off against a reserve for bad debts) to the extent that 
any accrued interest was previously included in the Holder’s gross income but was not paid in full by Debtor. 

The extent to which amounts received by a Holder will be attributable to accrued but untaxed interest is 
unclear. Under the Plan, the aggregate consideration to be distributed to Holders of Allowed Claims in each Class 
will be treated as first satisfying an amount equal to the stated principal amount of the Allowed Claim for such 
Holders and any remaining consideration as satisfying accrued, but unpaid, interest, if any. Certain legislative 
history indicates that an allocation of consideration as between principal and interest provided in a bankruptcy plan 
is binding for U.S. federal income tax purposes. However, the IRS could take the position that the consideration 
received by a Holder should be allocated in some way other than as provided in the Plan. Holders of Claims should 
consult their own tax advisors regarding the proper allocation of the consideration received by them under the Plan. 

b) Market Discount 

Holders who exchange Claims for Cash or Recovery Shares may be affected by the “market discount” 
provisions of the sections 1276 through 1278 of the IRC. Under these rules, some or all of the gain realized by a 
Holder may be treated as ordinary income (instead of capital gain), to the extent of the amount of “market discount” 
on such Claims. 

In general, a debt obligation with a fixed maturity of more than one year that is acquired by a holder on the 
secondary market (or, in certain circumstances, upon original issuance) is considered to be acquired with “market 
discount” as to that holder if the debt obligation’s stated redemption price at maturity (or revised issue price, in the 
case of a debt obligation issued with original issue discount) exceeds the tax basis of the debt obligation in the 
holder’s hands immediately after its acquisition. However, a debt obligation will not be a “market discount bond” if 
such excess is less than a statutory de minimis amount (equal to 0.25 percent of the debt obligation’s stated 
redemption price at maturity or revised issue price, in the case of a debt obligation issued with original issue 
discount). 

Any gain recognized by a Holder on the taxable disposition of Claims (determined as described above) that 
were acquired with market discount should be treated as ordinary income to the extent of the market discount that 
accrued thereon while the Claims were considered to be held by a Holder (unless the Holder elected to include 
market discount in income as it accrued). 
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c) Receipt of Interests in the Post-Consummation Trust 

The Post-Consummation Trust shall be established on the Effective Date and is currently anticipated to 
exist as a grantor trust for the benefit of certain creditors. Subject to definitive guidance from the IRS or a court of 
competent jurisdiction to the contrary (including the receipt of an adverse determination by the IRS upon audit if not 
contested by the Post-Consummation Trust Administrator), pursuant to Treasury Regulation Section 1.671-1(a) 
and/or Treasury Regulation Section 301.7701-4(d) and related regulations, the Post-Consummation Trust 
Administrator is expected to designate and file returns for the Post-Consummation Trust as a “grantor trust” and/or 
“liquidating trust” and therefore, for federal income tax purposes, the Post-Consummation Trust’s taxable income 
(or loss) should be allocated pro rata to its beneficiaries. 

Holders of Claims that receive a beneficial interest in the Post-Consummation Trust will be required to 
report on their U.S. federal income tax returns their share of the Post-Consummation Trust’s items of income, gain, 
loss, deduction and credit in the year recognized by the Post-Consummation Trust. This requirement may result in 
Holders being subject to tax on their allocable share of the Post-Consummation Trust’s taxable income prior to 
receiving any cash distributions from the Post-Consummation Trust. 

Any assets held by the Post-Consummation Trust on account of creditors holding Disputed Claims shall be 
treated as held in trust by the Post-Consummation Trust as fiduciary for the benefit of such holders (each such trust 
referred to as a “Disputed Claims Reserve”). 

With respect to each Disputed Claims Reserve, under section 468B(g) of the Internal Revenue Code, 
amounts earned by an escrow account, settlement fund or similar fund must be subject to current tax. In general, 
Treasury Regulations sections 1.468B-1 et seq. would tax such a reserve as a “qualified settlement fund” and thus 
subject such reserve to a separate entity level tax. 

The Post-Consummation Trust is expected to (i) treat each Disputed Claims Reserve as a discrete trust for 
federal income tax purposes, consisting of separate and independent shares to be established in respect of each 
Disputed Claim in the class of Claims to which such reserve relates, in accordance with the trust provisions of the 
IRC, and (ii) to the extent permitted by applicable law, report consistently for state and local income tax purposes. In 
addition, pursuant to the Plan, all parties shall report consistently with such treatment. Accordingly, the Post-
Consummation Trust as a fiduciary for Holders of Disputed Claims will report as subject to a separate entity level 
tax any amounts earned by the Disputed Claims Reserves, except to the extent such earnings are distributed by such 
fiduciary during the same taxable year. In such event, any amount earned by a Disputed Claims Reserve that is 
distributed to a Holder during the same taxable year will be includible in such Holder’s gross income. 

Distributions (net of tax previously paid) from a Disputed Claims Reserve will be made to Holders of 
Disputed Claims when such claims are subsequently Allowed and to Holders of previously Allowed claims when 
any Disputed Claims are subsequently disallowed. 

Holders of Claims are urged to consult their tax advisors regarding the tax consequences of the right to 
receive and of the receipt (if any) of property from the Post-Consummation Trust and each Holder of a Disputed 
Claim is urged to consult its tax advisor regarding the potential tax treatment of the Disputed Claim Reserve, 
distributions therefrom, and any tax consequences to such Holder relating thereto. 

2. Consequences to Holders of Equity Interests 

Holders of Class 6 Equity Interests that are cancelled in the Plan will be allowed a worthless stock 
deduction (unless such Holder has previously claimed a worthless stock deduction with respect to such Equity 
Interests and assuming that the taxable year that includes the Plan is the same taxable year in which such stock first 
became worthless) in an amount equal to the Holder’s adjusted basis in the Equity Interests. A worthless stock 
deduction is a deduction allowed to a Holder of a corporation’s stock for the taxable year in which such stock 
becomes worthless. If the Holder held Equity Interests as a capital asset, the loss will be treated as a loss from the 
sale or exchange of such capital asset. 
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3. Information Reporting and Backup Withholding 

Under the backup withholding rules, a Holder of a Claim may be subject to backup withholding with 
respect to distributions or payments made pursuant to the Plan unless that Holder: (a) comes within certain exempt 
categories (which generally include corporations) and, when required, demonstrates that fact, or (b) provides a 
correct taxpayer identification number and certifies under penalty of perjury that the taxpayer identification number 
is correct and that the Holder is not subject to backup withholding because of a failure to report all dividend and 
interest income. Backup withholding is not an additional tax, but merely an advance payment that may be refunded 
to the extent it results in an overpayment of tax. 

The Debtors will withhold all amounts required by law to be withheld from payments of interest and 
dividends. The Debtors will comply with all applicable reporting requirements of the IRC. 

THE FOREGOING DISCUSSION IS INTENDED ONLY AS A SUMMARY OF CERTAIN INCOME 
TAX CONSEQUENCES OF THE PLAN AND IS NOT A SUBSTITUTE FOR CAREFUL TAX PLANNING 
WITH A TAX PROFESSIONAL. THE ABOVE DISCUSSION IS FOR INFORMATIONAL PURPOSES ONLY 
AND IS NOT TAX ADVICE. THE TAX CONSEQUENCES ARE IN MANY CASES UNCERTAIN AND MAY 
VARY DEPENDING ON A CLAIM HOLDER’S PARTICULAR CIRCUMSTANCES. ACCORDINGLY, 
CLAIM HOLDERS ARE URGED TO CONSULT THEIR TAX ADVISORS ABOUT THE UNITED STATES 
FEDERAL, STATE AND LOCAL, AND APPLICABLE FOREIGN INCOME AND OTHER TAX 
CONSEQUENCES OF THE PLAN. 

D. RESERVATION OF RIGHTS 

This tax section is subject to change (possibly substantially) based on subsequent changes to other 
provisions of the Plan. The Debtors and their advisors reserve the right to further modify, revise or supplement this 
Section IX and the other tax related sections of the Plan prior to the date by which objections to Confirmation of the 
Plan must be filed and served. 

IX. GLOSSARY OF DEFINED TERMS 

For purposes herein: (a) in the appropriate context, each term, whether stated in the singular or the plural, 
shall include both the singular and the plural, and pronouns stated in the masculine, feminine or neuter gender shall 
include the masculine, feminine and the neuter gender; (b) any reference herein to a contract, lease, instrument, 
release, indenture or other agreement or document being in a particular form or on particular terms and conditions 
means that the referenced document shall be substantially in that form or substantially on those terms and 
conditions; (c) any reference herein to an existing document or exhibit having been filed or to be filed shall mean 
that document or exhibit, as it may thereafter be amended, modified or supplemented; (d) unless otherwise specified, 
all references herein to “Articles” are references to Articles of the Plan; (e) unless otherwise stated, the words 
“herein,” “hereof’ and “hereto” refer to the Plan in its entirety rather than to a particular portion of the Plan; (f) 
captions and headings to Articles are inserted for convenience of reference only and are not intended to be a part of 
or to affect the interpretation hereof; (g) the rules of construction set forth in section 102 of the Bankruptcy Code 
shall apply; and (h) any term used in capitalized form herein that is not otherwise defined but that is used in the 
Bankruptcy Code or the Bankruptcy Rules shall have the meaning assigned to that term in the Bankruptcy Code or 
the Bankruptcy Rules, as the case may be. 

The provisions of Bankruptcy Rule 9006(a) shall apply in computing any period of time prescribed or 
allowed herein. 

Except to the extent that the Bankruptcy Code or Bankruptcy Rules apply, and subject to the provisions of 
any contract, lease, instrument, release, indenture or other agreement or document entered into in connection 
herewith, the rights and obligations arising under the Plan shall be governed by, and construed and enforced in 
accordance with, the laws of the state of Delaware, without giving effect to the principles of conflict of laws thereof. 



 

60 
 CHI1:0041347/00314:1772462v9 

Unless the context otherwise requires, the following terms shall have the following meanings when used in 
capitalized form herein: 

1. “3.25% Convertible Senior Notes” means the 3.25% Convertible Senior Notes due 2024, issued 
by Palm Harbor Homes, Inc. pursuant to the 3.25% Convertible Senior Notes Indenture. 

2. “3.25% Convertible Senior Notes Claim” means the Claim filed by the 3.25% Convertible Senior 
Notes Indenture Trustee regarding Claims arising under the 3.25% Convertible Senior Notes Indenture, which has 
been designated as Claim Number 1151 on the Claims Register. 

3. “3.25% Convertible Senior Notes Indenture” means that certain indenture, dated as of May 11, 
2004, among Palm Harbor Homes, Inc., as issuer, and American Stock Transfer & Trust Company, as trustee, as the 
same may have been amended from time to time. 

4. “3.25% Convertible Senior Notes Indenture Trustee” means American Stock Transfer & Trust 
Company. 

5. “Administrative Claim” means any Claim for costs and expenses of administration of the Estates 
under sections 503(b), 507(b) or 1114(e)(2) of the Bankruptcy Code, including: (a) the actual and necessary costs 
and expenses incurred after the Petition Date of preserving the respective Estates and operating the businesses of the 
Debtors; (b) Fee Claims; (c) all fees and charges assessed against the Estates under chapter 123 of Title 28 of the 
United States Code, 28 U.S.C. §§ 1911-30; and (d) Claims arising under section 503(b)(9) of the Bankruptcy Code. 

6. “Administrative Claims Bar Date” means, except as otherwise provided in the Plan, (a) July 18, 
2011 for those Entities required to File an Administrative Claim pursuant to the Initial Administrative Claims Bar 
Date Order, and (b) the first Business Day that is 45 days following the Effective Date for all Entities that were not 
required to File an Administrative Claim pursuant to the Initial Administrative Claims Bar Date Order. 

7. “Affiliate” has the meaning set forth at section 101(2) of the Bankruptcy Code. 

8. “Allowed” means with respect to Claims: (a) any Claim proof of which is timely Filed by the 
applicable Claims Bar Date (or for which Claim under the Bankruptcy Code or Final Order of the Bankruptcy Court 
a Proof of Claim is or shall not be required to be Filed); (b) any Claim that is listed in the Schedules as not 
contingent, not unliquidated and not disputed, and for which no Proof of Claim has been timely Filed; or (c) any 
Claim Allowed pursuant to the Plan; provided, however, that with respect to any Claim described in clauses (a) and 
(b) above, such Claim shall be considered Allowed only if and to the extent that with respect to any Claim, no 
objection to the allowance thereof has been interposed within the applicable period of time fixed by the Plan, the 
Bankruptcy Code, the Bankruptcy Rules, or the Bankruptcy Court, provided further, however, that a Claim may be 
deemed Allowed at any time in the sole discretion of the Post Consummation Trust Administrator without regard to 
the passage of the applicable Claims Bar Date.  Any Claim that has been or is hereafter listed in the Schedules as 
contingent, unliquidated or disputed, and for which no Proof of Claim is or has been timely Filed, is not considered 
Allowed and shall be expunged without further action by the Post-Consummation Trust and without further notice to 
or action, approval or order of the Bankruptcy Court. An “Allowed” Claim will not include interest on such Claim 
from and after the Petition Date, other than as permitted under the Bankruptcy Code, for purposes of computing 
distributions under the Plan. 

9. “Assets” means all tangible and intangible asset of every kind and nature of the Debtors and their 
Estates, and all proceeds thereof, existing as of the Effective Date.  

10. “Assigned Contracts” means those Executory Contracts and Unexpired Leases assumed by the 
Debtors and assigned to the Purchaser pursuant to the Purchase Agreement. 

11. “Assumed Liabilities” has the meaning set forth in the Purchase Agreement. 

12. “Auction” has the meaning set forth in the Bid Procedures. 
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13. “Ballots” means the ballots accompanying the Disclosure Statement upon which Holders of 
Impaired Claims entitled to vote shall, among other things, indicate their acceptance or rejection of the Plan in 
accordance with the Plan and the procedures governing the solicitation process, and which must be actually received 
on or before the Voting Deadline. 

14. “Bankruptcy Code” means Title 11 of the United States Code, 11 U.S.C. §§ 101-1532. 

15. “Bankruptcy Court” means the United States Bankruptcy Court for the District of Delaware, 
having jurisdiction over the Chapter 11 Cases and, to the extent of the withdrawal of any reference under 28 U.S.C. 
§ 157 and/or the order of the United States District Court for the District of Delaware, the United States District 
Court for the District of Delaware. 

16. “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure promulgated under 28 
U.S.C. § 2075 and the general, local and chambers rules of the Bankruptcy Court. 

17. “Beneficiaries” means the Holders of Claims that are to be satisfied through post-Effective Date 
distributions from the Post-Consummation Trust as provided herein. 

18. “Bid Procedures” means those certain Bid Procedures attached as Exhibit A to the Bid 
Procedures Order. 

19. “Bid Procedures Order” means that certain Order (a) Approving Bid Procedures; (b) 
Approving a Break-Up Fee and Expense Reimbursement; (c) Approving the Stalking Horse Purchaser’s Right 
to Credit Bid; (d) Approving the Form and Manner of Notices; (e) Approving the Procedures for the 
Assumption and Assignment of Contracts and Leases, and (f) Setting a Sale Hearing entered by the 
Bankruptcy Court in the Chapter 11 Cases on January 6, 2011 [Docket No. 187]. 

20. “Business Day” means any day, other than a Saturday, Sunday or “legal holiday” (as defined by 
Bankruptcy Rule 9006(a)). 

21. “Cash” means the legal tender of the United States of America or the equivalent thereof, 
including bank deposits, checks and Cash Equivalents. 

22. “Cash Equivalents” means equivalents of Cash in the form of readily marketable securities or 
instruments issued by an Entity, including readily marketable direct obligations of, or obligations guaranteed by, the 
United States of America, commercial paper of domestic corporations carrying a Moody’s rating of “P2” or better, 
or equivalent rating of any other nationally recognized rating service, or interest bearing certificates of deposit or 
other similar obligations of domestic banks or other financial institutions having a shareholders’ equity or capital of 
not less than one hundred million dollars ($100,000,000) having maturities of not more than one year, at the then 
generally prevailing rates of interest for like amounts and like periods. 

23. “Causes of Action” means all actions, causes of action, Claims, liabilities, obligations, rights, 
suits, debts, damages, judgments, remedies, demands, setoffs, defenses, recoupments, crossclaims, counterclaims, 
third-party claims, indemnity claims, contribution claims or any other claims, whether disputed or undisputed, 
suspected or unsuspected, foreseen or unforeseen, direct or indirect, choate or inchoate, existing or hereafter arising, 
in law, equity or otherwise, based in whole or in part upon any act or omission or other event occurring prior to the 
Petition Date or during the course of the Chapter 11 Cases, through and including the Effective Date, including 
Chapter 5 Claims. 

24. “Chapter 5 Claims” means any and all avoidance, recovery, subordination or other actions or 
remedies that may be brought on behalf of the Debtors or their Estates under the Bankruptcy Code or applicable 
non-bankruptcy law, including, but not limited to, actions or remedies under sections 510, 542, 543, 544, 545, 547, 
548, 549, 550, 551, 552, and 553(b) of the Bankruptcy Code. 
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25. “Chapter 11 Cases” means (a) when used with reference to a particular Debtor, the chapter 11 
case pending for that Debtor under chapter 11 of the Bankruptcy Code in the Bankruptcy Court, and (b) when used 
with reference to all Debtors, the procedurally consolidated chapter 11 cases pending for the Debtors in the 
Bankruptcy Court. 

26. “Claim” means any claim against a Debtor as defined in section 101(5) of the Bankruptcy Code. 

27. “Claims Bar Date” means, as applicable, (a) the General Bar Date, (b) the Government Claims 
Bar Date, (c) the Administrative Claims Bar Date, or (d) such other period of limitation as may be specifically fixed 
by an order of the Bankruptcy Court for filing such Claims. 

28. “Claims Objection Bar Date” means, as applicable: (a) 180 days after the Effective Date; or (b) 
such other period of limitation as may be specifically fixed by an order of the Bankruptcy Court or the relevant 
parties for objecting to such Claims or as extended by appropriate further order of the Bankruptcy Court. 

29. “Claims Register” means the official register of Claims maintained by the Voting and Claims 
Agent. 

30. “Class” means a category of Holders of Claims or Equity Interests as set forth in Article III of the 
Plan pursuant to section 1122(a) of the Bankruptcy Code. 

31. “Collateral” means any property or interest in property of the estate of any Debtors subject to a 
Lien, charge, or other encumbrance to secure the payment or performance of a Claim, which Lien, charge, or other 
encumbrance is not subject to avoidance under the Bankruptcy Code or applicable law. 

32. “Committee” means the official committee of unsecured creditors appointed by the United States 
Trustee in the Chapter 11 Cases on December 14, 2010, pursuant to section 1102 of the Bankruptcy Code, 
comprising the Committee Members, and as the same may have been reconstituted from time to time. 

33. “Committee Members” means the current members of the Committee, namely: (a) American 
Stock Transfer & Trust Company LLC, as 3.25% Convertible Senior Notes Indenture Trustee; (b) AQR Absolute 
Return Master Account, LP c/o CNH Partners; (c) Greenwood Capital, LP; and (e) Atlantic Service & Supply LLC. 

34. “Confirmation” means the entry of the Confirmation Order on the docket of the Chapter 11 Cases, 
subject to all conditions specified in Article X hereof having been (a) satisfied or (b) waived pursuant to Article X.C 
of the Plan. 

35. “Confirmation Date” means the date upon which the Bankruptcy Court enters the Confirmation 
Order on the docket of the Chapter 11 Cases within the meaning of Bankruptcy Rules 5003 and 9021. 

36. “Confirmation Hearing” means the hearing held by the Bankruptcy Court on Confirmation of the 
Plan pursuant to section 1129 of the Bankruptcy Code, as such hearing may be continued from time to time. 

37. “Confirmation Order” means the order of the Bankruptcy Court confirming the Plan pursuant to 
section 1129 of the Bankruptcy Code. 

38. “Consummation” means the occurrence of the Effective Date. 

39. “Cure Claim” means a Claim based upon a default by one or more of the Debtors on an 
Executory Contract or Unexpired Lease at the time such contract or lease is assumed by the Debtors under sections 
365 or 1123 of the Bankruptcy Code. 

40. “D&O Liability Insurance Policies” means, collectively, all insurance policies for directors’ and 
officers’ liability maintained by the Debtors as of the Petition Date, including, but not limited to, the Directors & 
Officers and Corporate Liability Insurance Policy between Allied World National Assurance Company and the 
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Debtors (Policy No. 0305-4457), the Excess Insurance Policy between Continental Casualty Company and the 
Debtors (Policy No. 287313860), as the same may have been extended from time to time. 

41. “Debtor” means one of the Debtors in its individual capacity as a debtor and as a debtor in 
possession in these Chapter 11 Cases. 

42. “Debtor Release” means the release given by the Debtors to the Debtor Releasees as set forth in 
Article XI.B of the Plan. 

43. “Debtor Releasees”  means (i) the directors and officers of the Debtors as of the Petition Date and 
through and including the Effective Date, but only in their capacity as directors and officers of the Debtors; (iii) any 
member of the Committee as of the Petition Date in their capacity as a member of the Committee; and (iii) any of 
the representatives, agents, officers, directors, employees, advisors, attorneys or other Professionals of the foregoing 
or of the Debtors, but only in their representative capacity on behalf of the Debtors. 

44. “Debtors” means, collectively, Palm Harbor Homes, Inc., Palm Harbor Albemarle, LLC, 
Nationwide Homes, Inc., Palm Harbor Real Estate, LLC, Palm Harbor GenPar, LLC, and Palm Harbor 
Manufacturing, LP. 

45. “Debtors in Possession” means, collectively, the Debtors, as debtors in possession in these 
Chapter 11 Cases. 

46. “DIP Credit Agreement” means that certain Debtor-in-Possession Revolving Credit Agreement 
dated November 29, 2010, by and between the DIP Lender and the Debtors, as the same may be amended, modified, 
ratified, extended, renewed, restated or replaced. 

47. “DIP Credit Agreement Claim” means any Claim against the Debtors arising under or related to 
the DIP Credit Agreement. 

48. “DIP Lender” means Fleetwood Homes, Inc., as lender under the DIP Credit Agreement. 

49. “DIP Order” means the Final DIP Financing Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 
364, and 507 and Fed.R.Bankr.P. 2002, 4001, and 9014 (I) Authorizing Debtors to Obtain Postpetition Financing 
Pursuant to Section 364 of the Bankruptcy Code, and (II) Granting Liens and Superpriority Claims [Docket No. 184] 
entered by the Bankruptcy Court on January 6, 2011 and as amended from time to time, that, among other things, 
approves the DIP Credit Agreement. 

50. “DIP Sale Proceeds” means Sale Proceeds equal to the total amount of all DIP Credit Agreement 
Claims. 

51. “Disclosure Statement” means this Disclosure Statement for the Joint Plan of Liquidation 
Proposed by Debtors and Committee for Palm Harbor Homes, Inc. and its Related Debtors Under Chapter 11 of the 
Bankruptcy Code, as amended, supplemented or modified from time to time, including all exhibits and schedules 
thereto and references therein that relate to the Plan, that is prepared and distributed in accordance with the 
Bankruptcy Code, Bankruptcy Rules and any other applicable law. 

52. “Disclosure Statement Hearing” means that certain hearing at which the Bankruptcy Court 
determined, among other things, the Disclosure Statement provides Holders of Claims entitled to vote to accept or 
reject the Plan with adequate information within the meaning of section 1125 of the Bankruptcy Code. 

53. “Disputed Claim” means, with respect to any Claim, any Claim that is not yet Allowed, not set 
forth on the Debtors’ Schedules, or is the subject of an objection by the applicable Claims Objection Deadline. 
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54. “Disputed Claims Reserve” means a reserve for any distributions set aside by the Post-
Consummation Trust Administrator subject to approval of the Post-Consummation Trust Oversight Committee on 
account of contingent or Disputed Claims. 

55. “Distribution Agent” means any Entity or Entities chosen by the Post-Consummation Trust 
Administrator subject to the terms of the Post-Consummation Trust Agreement to make or facilitate distributions 
provided by the Plan.  With respect to distributions made on account of 3.25% Convertible Senior Notes Claims, the 
Disbursing Agent shall be the 3.25% Convertible Senior Notes Claims Indenture Trustee or agent or designee 
thereof. 

56. “DTC” means the Depository Trust Company. 

57. “Effective Date” means the day that is the first Business Day after the Confirmation Date on 
which: (a) no stay of the Confirmation Order is in effect; and (b) all conditions specified in Article X.B of the Plan 
have been (i) satisfied, or (ii) waived pursuant to Article X.C of the Plan. 

58. “Entity” means an entity as defined in section 101(15) of the Bankruptcy Code. 

59. “Equity Interest” means any share of common stock, preferred stock or other instrument 
evidencing an ownership interest in any of the Debtors, whether or not transferable, and any option, warrant or right, 
contractual or otherwise, to acquire any such interest in a Debtor that existed immediately prior to the Effective 
Date, including any Claim subject to subordination pursuant to section 510(b) of the Bankruptcy Code arising 
therefrom; provided, however, that Equity Interest does not include any Intercompany Interest. 

60. “Estate” means, as to each Debtor, the estate created for the Debtor in its Chapter 11 Case 
pursuant to section 541 of the Bankruptcy Code. 

61. “Excluded Assets” has the meaning set forth in the Purchase Agreement. 

62. “Exculpation” means the exculpation provision set forth in Article XI.D of the Plan. 

63. “Executory Contract” means a contract to which one or more of the Debtors is a party that is 
subject to assumption or rejection under sections 365 or 1123 of the Bankruptcy Code that has not previously been 
rejected by the Debtors in these Chapter 11 Cases. 

64. “Fee Claim” means a Claim under sections 328, 330(a), 331, 363 or 503 of the Bankruptcy Code 
for legal, financial, advisory, accounting and other services and reimbursement of expenses rendered prior to the 
Effective Date by any Retained Professionals in the Chapter 11 Cases that the Bankruptcy Court has not denied by a 
Final Order. 

65. “File” or “Filed” means file, filed or filing with the Bankruptcy Court or its authorized designee 
in these Chapter 11 Cases. 

66. “Final Order” means an order or judgment of the Bankruptcy Court, or other court of competent 
jurisdiction with respect to the subject matter, as entered on the docket in any Chapter 11 Case or the docket of any 
court of competent jurisdiction, that has not been reversed, stayed, modified or amended, and as to which the time to 
appeal, or seek certiorari or move for a new trial, reargument or rehearing has expired and no appeal or petition for 
certiorari or other proceedings for a new trial, reargument or rehearing has been timely taken, or as to which any 
appeal that has been taken or any petition for certiorari that has been timely Filed has been withdrawn or resolved 
by the highest court to which the order or judgment was appealed or from which certiorari was sought or the new 
trial, reargument or rehearing shall have been denied, resulted in no modification of such order or has otherwise 
been dismissed with prejudice. 

67. “General Bar Date” means April 18, 2011. 
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68. “General Unsecured Claim” means any unsecured Claim against any Debtor that is not an 
Administrative Claim, Fee Claim, Priority Tax Claim, Other Priority Claim, 3.25% Convertible Senior Notes Claim, 
Section 510(b) Claim, or Intercompany Claim. 

69. “Government Claims Bar Date” means May 28, 2011. 

70. “Holder” means an Entity holding a Claim or an Equity Interest. 

71. “Impaired” means any Claim in an Impaired Class. 

72. “Impaired Class” means an impaired Class within the meaning of section 1124 of the Bankruptcy 
Code. 

73. “Indemnification” means the indemnification provision set forth in Article XI.E of the Plan. 

74. “Indemnified Parties” means, collectively, the Debtors and each of their respective current and 
former officers, directors and employees, each in their respective capacities as such. 

75. “Initial Administrative Claims Bar Date Order means the Order Establishing an Administrative 
Claim Bar Date for Filing Proofs of Administrative Claim and Approving Form, Manner and Sufficiency of Notice 
Thereof entered by the Court on June 3, 2011 [Docket No. 668]. 

76. “Intercompany Claim” means any Claim of a Debtor against another Debtor. 

77. “Intercompany Interest” means an equity interest in a Debtor held by another Debtor or an equity 
interest in a Debtor held by an Affiliate of a Debtor. 

78. “LaGrange Sale Order” means the Order Granting Motion for an Order, Pursuant to §§ 105 and 
363 of the Bankruptcy Code (i) Authorizing the Sale of Manufacturing Facility Free and Clear of Liens, Claims, 
Encumbrances and Other Interests and (ii) Granting Related Relief entered by the Court on February 15, 2011 
[Docket No. 308] in which the Bankruptcy Court, among other things, authorized the Debtors to sell a 
manufacturing facility located in LaGrange, Georgia to VSP Logis, Inc. for $1,050,000. 

79. “Linwood Sale Order” means the Order Granting Motion for an Order, Pursuant to §§ 105 and 363 
of the Bankruptcy Code (i) Authorizing the Sale of Property Free and Clear of Liens, Claims, Encumbrances and 
Other Interests and (ii) Granting Related Relief entered by the Court on April 18, 2011 [Docket No. 531] in which 
the Bankruptcy Court, among other things, authorized the Debtors to sell two parcels of real property, one located in 
Linwood, North Carolina and another located in Florence, South Carolina to Select Homes, Inc. for $253,890. 

80. “Local Bankruptcy Rules” means the Local Rules of Bankruptcy Practice and Procedure of the 
United States Bankruptcy Court for the District of Delaware 

81. “Master Ballots” means the master ballots accompanying the Disclosure Statement upon which 
certain record holders of 3..25% Convertible Senior Notes receive from their respective beneficial owners of 3.25% 
Convertible Senior Notes, which master ballots shall be completed in accordance with the Solicitation Procedures 
and actually received by the Voting and Claims Agent on or before the Voting Deadline.   

82. “Lien” has the meaning set forth in section 101(37) of the Bankruptcy Code. 

83. “Other Priority Claim” means any Claim accorded priority in right of payment under section 
507(a) of the Bankruptcy Code, other than a Priority Tax Claim or an Administrative Claim. 

84. “Other Secured Claim” means any Claim that is secured by a Lien on Collateral to the extent of 
the value of the Holder of the Claim’s interest in such Collateral. 
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85. “Palm Harbor Homes, Inc.” means Debtor Palm Harbor Homes, Inc., a Florida corporation. 

86. “Person” means a person as defined in section 101(41) of the Bankruptcy Code. 

87. “Petition Date” means November 29, 2010, which is the date that the Debtors commenced the 
Chapter 11 Cases. 

88. “Plan” means the Joint Plan of Liquidation Proposed by Debtors and Committee for Palm Harbor 
Homes, Inc. and Its Affiliated Debtors Under Chapter 11 of the Bankruptcy Code, as amended, supplemented or 
modified from time to time, and including the Plan Supplement, which is incorporated therein by reference. 

89. “Plan Objection” means those certain objections to the Confirmation of the Plan Filed with the 
Bankruptcy Court and served on the Debtors, and certain other parties, on or before Plan Objection Deadline, in 
accordance with the Disclosure Statement Order. 

90. “Plan Supplement” means the compilation of documents and forms of documents, schedules and 
exhibits to be Filed prior to the Confirmation Hearing, as amended, supplemented or modified from time to time in 
accordance with the terms hereof and the Bankruptcy Code and the Bankruptcy Rules including the Post-
Consummation Trust Agreement. 

91. “Post-Consummation Trust” means that certain trust to be created on the Effective Date in 
accordance with the provisions of Article VIII of the Plan and the Post-Consummation Trust Agreement. 

92. “Post-Consummation Trust Administrator” means Brian Cejka of Alvarez & Marsal North 
America, LLC, to be retained as of the Effective Date, as the fiduciary responsible for implementing the applicable 
provisions of the Plan and administering the Post-Consummation Trust in accordance with the Plan and the Post-
Consummation Trust Agreement, and any successor appointed in accordance with the Post-Consummation Trust 
Agreement, subject to the oversight and direction of the Post-Consummation Trust Oversight Committee.  As 
appropriate, references to the Post-Consummation Trust Administrator shall include any Distribution Agent 
appointed pursuant to the terms of the Plan or the Post-Consummation Trust Agreement. 

93. “Post-Consummation Trust Agreement” means that certain trust agreement in form and substance 
attached to the Plan as Exhibit A that, among other things, (a) establishes and governs the Post-Consummation 
Trust, (b) sets forth the powers, duties and responsibilities of the Post-Consummation Trust Administrator and the 
Post-Consummation Trust Oversight Committee, and (c) provides for the liquidation and distribution of proceeds of 
the Post-Consummation Trust Assets. 

94. “Post-Consummation Trust Assets” means all Assets of the Debtors as of the Effective Date, 
including but not limited to, the Causes of Action, any Excluded Assets that have not been divested or abandoned by 
the Debtors as of the Effective Date, and all other property of the Debtors and their Estates, and each of them, which 
shall be transferred by the Debtors to the Post-Consummation Trust on the Effective Date.  

95. “Post-Consummation Trust Oversight Committee” means the committee comprised of each of the 
Committee Members with the supervisory powers set forth in the Plan and the Post-Consummation Trust Agreement 
over the Post-Consummation Trust.   

96. “Prepetition Credit Facility” means the Amended and Restated Agreement for Wholesale 
Financing (Finished Goods – Shared Credit Facility) dated May 25, 2004, as the same may have been amended from 
time to time, between Palm Harbor Homes, Inc. and Palm Harbor Manufacturing, LP, as borrowers, and the 
Prepetition Lender, as lender. 

97. “Prepetition Credit Facility Claims” means any Claim against the Debtors arising under or related 
to the Prepetition Credit Facility. 

98. “Prepetition Lender” means Textron Financial Corporation. 
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99. “Priority Tax Claim” means any Claim of a governmental unit of the kind specified in section 
507(a)(8) of the Bankruptcy Code. 

100. “Proof of Claim” means a proof of Claim Filed against any of the Debtors in the Chapter 11 
Cases. 

101. “Pro Rata” means the proportion that an Allowed Claim in a particular Class bears to the 
aggregate amount of all Allowed Claims in that Class, provided, however that with respect to Holders of Allowed 
3.25% Convertible Senior Notes Claims in Class 3 and Holders of Allowed General Unsecured Claims in Class 4, 
the term Pro Rata means the proportion that an Allowed Claim in each such Class bears to the aggregate amount of 
all Allowed Claims in Class 3 and Class 4. 

102. “Proponents” mean the Debtors and the Committee.  

103. “Purchase Agreement” means that certain Amended and Restated Asset Purchase Agreement by 
and among the Debtors and the Purchaser, dated as of March 1, 2011, as approved by the Sale Order. 

104. “Purchaser” means Palm Harbor Homes, Inc., a Delaware corporation. 

105. “Record Date” means the close of business on [______], 2011. 

106. “Retained Contracts” means those Executory Contracts and Unexpired Leases to be assumed by 
the Debtors, which Retained Contracts shall be set forth in the Plan Supplement. 

107. “Retained Professional” means any Entity either (a) employed in these Chapter 11 Cases pursuant 
to a Final Order in accordance with section 327 of the Bankruptcy Code and to be compensated for services 
rendered prior to the Effective Date, pursuant to sections 327, 328, 329, 330, 331 or 363 of the Bankruptcy Code, or 
(b) for which compensation and reimbursement has been allowed by the Bankruptcy Court pursuant to section 
503(b)(4) of the Bankruptcy Code. 

108. “Sale Motion” means the Motion of the Debtors for Entry of (I) an Order (A) Approving Bid 
Procedures; (B) Approving a Break-Up Fee and Expense Reimbursement; (C) Approving the Stalking Horse 
Purchasers Right to Credit Bid; (D) Approving the Form and Manner of Notices; (E) Approving the Procedures for 
the Assumption and Assignment of Contracts and Leases; and (F) Setting a Sale Hearing; and (II) an Order Pursuant 
to 11 U.S.C. § 363 and 365 (A) Authorizing and Approving Asset Purchase Agreement by and among the Debtors, 
as Sellers, and Palm Harbor Homes, Inc., a Delaware Corporation, as Purchaser, or Such Other Purchase 
Agreement(s) Between the Debtors and the Successful Bidder, Free and Clear of All Liens, Claims, Encumbrances 
and Interests; (B) Authorizing and Approving the Assumption and Assignment of Certain Executory Contracts and 
Unexpired Leases in Connection Therewith; and (C) Granting Related Relief [Docket No. 25] filed by the Debtors 
on November 29, 2011. 

109. “Sale Order” means that certain Order Pursuant to 11 U.S.C. §§ 363 and 365 (A) Authorizing and 
Approving Asset Purchase Agreement By and Among the Debtors, as Sellers, and Palm Harbor Homes, Inc., a 
Delaware Corporation, as Purchaser, Free and Clear of All Liens, Claims, Encumbrances and Interests; (B) 
Authorizing and Approving the Assumption and Assignment of Certain Executory Contracts and Unexpired Leases 
in Connection Therewith; and (C) Granting Related Relief [Docket No. 354] entered by the Bankruptcy Court on 
March 4, 2011 that, among other things, approved the Sale Transaction with the Purchaser. 

110. “Sale Proceeds” means all Cash proceeds of (a) the Sale Transaction, and (b) the sales authorized 
by the Bankruptcy Court in the LaGrange Sale Order and the Linwood Sale Order. 

111. “Sale Transaction” means that transaction between the Debtors and the Purchaser as set forth in 
the Purchase Agreement. 
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112. “Schedules” mean, collectively, the schedules of assets and liabilities, schedules of Executory 
Contracts and Unexpired Leases and statements of financial affairs Filed by the Debtors pursuant to section 521 of 
the Bankruptcy Code and in substantial accordance with the Official Bankruptcy Forms as the same may have been 
amended, modified or supplemented from time to time. 

113. “Securities Act” means the Securities Act of 1933, 15 U.S.C. §§ 77a-77aa, as amended, or any 
similar federal, state or local law. 

114. “Securities Exchange Act” means the Securities Exchange Act of 1934, 15 U.S.C. §§ 78a-78nn, as 
amended. 

115. “Senior Claims” means and includes any (a) Administrative Claims; (b) Fee Claims, (c) Priority 
Tax Claims; (d) Other Priority Claims; and (e) Other Secured Claims. 

116. “Solicitation Package” has the meaning set forth in section I.E.2 hereof. 

117. “Solicitation Procedures” are those solicitation procedures approved by the Bankruptcy Court and 
attached to the Disclosure Statement Order. 

118. “Transferred Assets” shall have the meaning set forth in the Purchase Agreement. 

119. “Unexpired Lease” means a lease to which one or more of the Debtors is a party that is subject to 
assumption or rejection under sections 365 or 1123 of the Bankruptcy Code. 

120. “Unimpaired” means, with respect to a Class of Claims or Equity Interests, a Claim or an Equity 
Interest that is unimpaired within the meaning of section 1124 of the Bankruptcy Code. 

121. “Unimpaired Class” means an unimpaired Class within the meaning of section 1124 of the 
Bankruptcy Code. 

122. “Voting and Claims Agent” means BMC Group, Inc. 

123. “Voting Deadline” means [___________], 2011, at 4:00 p.m. (prevailing Eastern Time), which is 
the date and time by which all Ballots must be received by the Voting and Claims Agent, or such other date and time 
as may be established by the Bankruptcy Court. 

X. CONCLUSION AND RECOMMENDATION 

We believe that confirmation of the Plan is preferable to the alternatives described above because it 
provides the greatest distributions and opportunity for distributions to certain Holders of Claims against the Debtors. 
In addition, any alternative to confirmation of the Plan could result in extensive delays and increased administrative 
expenses. 

Accordingly, we urge all Holders of Claims entitled to vote on the Plan to vote to accept the Plan and to 
evidence such acceptance by returning their Ballots so that they are received no later than 4:00 p.m. prevailing 
Eastern Time on [________], 2011. 
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Dated: August 5, 2011 

Respectfully submitted, 

Palm Harbors Homes, Inc., 
Palm Harbor Albemarle, LLC, 
Nationwide Homes, Inc.,  
Palm Harbor Real Estate, LLC,  
Palm Harbor GenPar, LLC, and  
Palm Harbor Manufacturing, LP 
 
 

  /s/ Brian E. Cejka 
Name: Brian E. Cejka 
Title: Their Chief Restructuring Officer 

Official Committee of Unsecured Creditors of Palm Harbor 
Homes, Inc., et al. 
 
 
 
 
 
 
 
  /s/ Todd Pulvino     
Todd Pulvino,  
Solely In His Capacity As Chair Of The Committee, And Not 
in any Individual Capacity 

 

Presented by: 

David W. Wirt (Admitted Pro Hac Vice) 
Aaron C. Smith (Admitted Pro Hac Vice) 
Courtney E. Barr (Admitted Pro Hac Vice) 
LOCKE LORD BISSELL & LIDDELL LLP 
111 S. Wacker Drive 
Chicago, Illinois  60606-4410 
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EXHIBIT D



DEBTORS’ LIQUIDATION ANALYSIS 

 

 

Introduction 

 

Often called the “best interests” test, section 1129(a)(7) of the Bankruptcy Code requires that the 

Bankruptcy Court find, as a condition to Confirmation, that each Holder of a Claim or Equity Interest in 

each Impaired Class: (i) has accepted the Plan; or (ii) will receive or retain under the Plan property of a 

value, as of the Effective Date, that is not less than the amount that such Person would receive if the 

Debtors were liquidated under Chapter 7 of the Bankruptcy Code.  To make these findings, the 

Bankruptcy Court must: (1) estimate the cash proceeds (the “Liquidation Proceeds”) that a Chapter 7 

Trustee would generate if each Debtor’s Chapter 11 Case were converted to a Chapter 7 case on the 

Effective Date and the assets of such Debtor’s Estate were liquidated; (2) determine the distribution (the 

“Liquidation Distribution”) that each non-accepting Holder of a Claim or Interest would receive from the 

Liquidation Proceeds under the priority scheme dictated in Chapter 7; and (3) compare each Holder’s 

Liquidation Distribution to the distribution under the Plan (“Plan Distribution”) that such Holder would 

receive if the Plan were confirmed and consummated. 

 

Accordingly, asset values discussed herein may be different than amounts referred to in the Plan.  The 

Liquidation Analysis is based upon certain assumptions discussed herein and in the Disclosure Statement. 

 

 

Significant Assumptions 

 

Hypothetical recoveries to stakeholders of the Debtors in Chapter 7 were determined through multiple 

steps, as set forth below.  The basis of the Liquidation Analysis is the Debtors’ projected cash balance 

and assets as of October 31, 2011 and assumes that the Debtors would commence a Chapter 7 

liquidation on or about November 1, 2011 (the “Conversion Date”) under the supervision of a court 

appointed Chapter 7 trustee.  The Liquidation Analysis assumes that certain events would take place 

prior to the Conversion Date as more fully described in footnote (a) below.  The Liquidation Analysis 

reflects the wind-down and liquidation of substantially all of the Debtors’ remaining assets; the 

reconciliation, settlement or prosecution of remaining litigation; and distribution of available proceeds 

to Allowed Claimholders during an eighteen month period after the Conversion Date (the “Wind-Down 

Period”). 

 

The Debtors believe that a Chapter 7 trustee, if appointed, would elect to substantively consolidate the 

Debtors for the reasons set forth in the Plan and Disclosure Statement.  As such, the Liquidation Analysis 

assumes that all Debtors will be substantively consolidated.  

 

The statements in the Liquidation Analysis, including estimates of Allowed Claims, were prepared solely 

to assist the Bankruptcy Court in making the findings required under section 1129(a)(7) and they may 

not be used or relied upon for any other purpose. 

 

THE DEBTORS BELIEVE THAT ANY ANALYSIS OF A HYPOTHETICAL LIQUIDATION IS NECESSARILY 

SPECULATIVE. THERE ARE A NUMBER OF ESTIMATES AND ASSUMPTIONS UNDERLYING THE 

LIQUIDATION ANALYSIS THAT ARE INHERENTLY SUBJECT TO SIGNIFICANT ECONOMIC, COMPETITIVE, 

AND OPERATIONAL UNCERTAINTIES AND CONTINGENCIES BEYOND THE CONTROL OF THE DEBTORS OR 

A CHAPTER 7 TRUSTEE. NEITHER THE LIQUIDATION ANALYSIS, NOR THE FINANCIAL INFORMATION ON 



WHICH IT IS BASED, HAS BEEN EXAMINED OR REVIEWED BY INDEPENDENT ACCOUNTANTS IN 

ACCORDANCE WITH STANDARDS PROMULGATED BY THE AMERICAN INSTITUTE OF CERTIFIED PUBLIC 

ACCOUNTANTS. THERE CAN BE NO ASSURANCE THAT ACTUAL RESULTS WILL NOT VARY MATERIALLY 

FROM THE HYPOTHETICAL RESULTS PRESENTED IN THE LIQUIDATION ANALYSIS. 

 

 

Estimate of Proceeds from Liquidation 

 

Estimates were made of cash proceeds that might be received from the liquidation of the Debtors’ 

assets after consideration of the effects that a Chapter 7 liquidation would have on the ultimate 

proceeds available for distribution, including (i) the costs and expenses of a liquidation under Chapter 7 

arising from fees payable to the a trustee and advisors to such trustee; and, (ii) the potential erosion in 

value of assets in a Chapter 7 case in the context of a more expedited liquidation than that 

contemplated under the Plan. 

 

The Liquidation Analysis assumes that a portion of the collateral that supports letters of credit that 

remain outstanding for the benefit of surety, bonding and insurance companies will be returned to the 

estate over time based on anticipated exposure run-off and reduction pursuant to agreement or Court 

order.  Other assets include recoveries that might be realized by the Chapter 7 trustee’s potential 

pursuit of any preference actions, as these recoveries could be highly speculative in light of, among 

other things, the various defenses that would likely be asserted. 

 

Estimate of Costs 

 

Proceeds from a Chapter 7 liquidation would be reduced by administrative costs incurred during the 

Wind-Down Period for the recovery of assets and the reconciliation of claims. These costs include 

professional (including attorneys, and other tax and financial advisors) and trustee fees, insurance 

expenses, subcontract labor, document retention and other expenses. 

 

After consideration of the effects that a Chapter 7 liquidation would have on the ultimate proceeds 

available for distribution to creditors, the Debtors have determined, as summarized in the following 

charts and the “Best Interest Test” section of the Disclosure Statement, that the Plan will provide 

creditors with a recovery that is greater than creditors would receive pursuant to a liquidation of the 

Debtors’ assets under Chapter 7. 

 

The following liquidation analysis should be reviewed with the accompanying notes. 

 

 

 

 

 

 



Palm Harbor Homes, Inc. et. al.

Debtors’ Liquidation Analysis Exhibit

($ in 000s)

Chapter 11 Plan of Liquidation Chapter 7 Conversion

Net Net 

Distributable Distributable

Value Value

Base Favorable Base Favorable

Liquidation Proceeds:

Cash & Cash Equivalents (a) 16,161$           16,161$           16,161$           16,161$           

Releases of Cash Collateral (b) 6,151                6,151                3,338                4,276                

Other Assets, net of Expenses (c) 2,000                3,000                2,000                3,000                

Gross Liquidation Proceeds 24,311$           25,311$           21,499$           23,436$           

Administrative Claims:

Administrative Claims (d) (3,144)              (2,506)              (3,144)              (2,506)              

Fee Claims (e) (659)                  (659)                  (659)                  (659)                  

3.25% Convertible Senior Notes Indenture Trustee Claims (f) -                         -                         -                         -                         

Priority Tax Claims (g) (1,201)              (835)                  (1,201)              (835)                  

Liquidating Trust Expenses / Expenses of Chapter 7 Trustee (h) (2,265)              (2,265)              (2,701)              (2,760)              

Net Distributable Value for Unsecured Creditors 17,043$           19,047$           13,794$           16,677$           

Estimated Net Estimated Net Estimated Net Estimated Net

Unsecured Distributable Unsecured Distributable Unsecured Distributable Unsecured Distributable

Claims Value Claims Value Claims Value Claims Value

Estimated Claims:

Class 3 3.25% Convertible Senior Notes Claims (i) 54,783$      9,173$              54,783$      11,494$           54,783$      7,424$              54,783$      10,064$           

Class 4 General Unsecured Claims (j) 47,000        7,870                36,000        7,553                47,000        6,370                36,000        6,613                

Class 5 Intercompany Claims (k) -                    -                         -                    -                         -                    -                         -                    -                         

Class 6 Equity Interests (l) -                    -                         -                    -                         -                    -                         -                    -                         

101,783$    17,043$           90,783$      19,047$           101,783$    13,794$           90,783$      16,677$           

Percentage Recoveries on Unsecured Claims

Class 3 3.25% Convertible Senior Notes Claims 16.7% 21.0% 13.6% 18.4%

Class 4 General Unsecured Claims 16.7% 21.0% 13.6% 18.4%

Class 5 Intercompany Claims - - - -

Class 6 Equity Interests - - - -  



 

Notes to Debtors’ Liquidation Analysis 

 

(a) Cash & cash equivalents represent estimated cash balances available on the Conversion Date after 

consideration of the costs to administer the Chapter 11 cases through the Conversion Date and 

any payments on account of valid post-petition claims that were incurred prior to the sale of the 

Debtors’ assets on April 22, 2011. 

 

(b) Amount represents the cash collateral currently supporting surety bond, insurance and other 

restricted cash that the Debtors project to be released to the Liquidating Trust during the Wind-

Down Period.  The chapter 7 scenario includes a diminution in cash collateral releases related to 

certain of the surety, insurance and other liabilities due to the business risks associated with an 

expedited implementation of a chapter 7.   

 

(c) Other Assets include estimated recoveries from preference actions, net of fees to pursue such 

claims.   

 

(d) Administrative expenses include estimated allowed 503(b)(9) claims, post-petition accounts 

payable, employee insurance-related claim payments and other claims that were not yet paid as 

of the Conversion Date. 

 

(e) Includes legal, tax, financial advisory and other professional fees that were incurred prior to the 

Conversion Date but not yet paid. 

 

(f) Includes any unpaid fees of the 3.25% Convertible Senior Notes Indenture Trustee related to its 

service as the Indenture Trustee under the 3.25% Convertible Senior Notes Indenture. 

 

(g) Primarily reflects unpaid tax claims as of the Conversion Date. 

 

(h) Liquidating Trust expenses reflect the Debtors’ estimated legal, tax, financial advisory and claims 

management fees for the Wind-Down Period.   The Chapter 7 scenario has been modified to 

include the estimated expenses of a Chapter 7 trustee in lieu of the trustee compensation 

proposed under the Plan as well as the expense of the professionals that are retained by the 

Chapter 7 trustee. Pursuant to section 326(a) of the Bankruptcy Code, the expenses of the Chapter 

7 trustee have been estimated based on a sliding scale to be approximately 3% of the gross 

liquidation proceeds (excluding cash on hand on the Conversion Date).  The Chapter 7 scenario 

also includes certain incremental professional fees that are likely to be incurred upon the 

retention of new professionals. 

 

(i) Represents the estimated claims, distributable value and recoveries for Class 3 3.25% Convertible 

Senior Notes pursuant to the Plan. 

 



(j) Represents the estimated range of creditor claims, distributable value and recoveries for Class 4 

General Unsecured Claims pursuant to the Plan. 

 

(k) Represents the estimated range of creditor claims, distributable value and recoveries for Class 5 

Intercompany Claims pursuant to the Plan. 

 

(l) Represents the estimated range of creditor claims, distributable value and recoveries for Class 6 

Equity Interest Claims pursuant to the Plan. 




