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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

IN RE: 

 

PHILLIPS INVESTMENTS, LLC, 

 

 

    Debtor. 

) 

) 

) 

) 

) 

) 

CHAPTER 11 

 

Case No. 14-61444 

 

JUDGE DIEHL 

 

ORDER GRANTING DEBTOR’S MOTION (A) FOR AUTHORITY TO SELL 

CERTAIN REAL PROPERTY AND RELATED ASSETS OF THE DEBTOR  FREE AND 

CLEAR OF LIENS, CLAIMS, AND ENCUMBRANCES,  (B) TO APPROVE THE 

ASSUMPTION AND ASSIGNMENT OF CERTAIN LEASES IN CONNECTION 

THEREWITH, AND (C) CERTAIN RELATED RELIEF 

 

 

 THIS CAUSE came before the Court at a hearing at 10:00 a.m. on December 12, 2014 

(the “Hearing”) to consider Debtor’s Motion for (a) Authority to Sell Certain Real Property and 

Related Assets of the Debtor Free and Clear of Liens, Claims and Encumbrances, (b) to Approve 

the Assumption and Assignment of Certain Leases in Connection Therewith, and (c) Certain 

Date: December 12, 2014 _________________________________

Mary Grace Diehl
U.S. Bankruptcy Court Judge

IT IS ORDERED as set forth below:

______________________________________________________________
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Related Relief, filed on or about October 24, 2014, 2014 [Doc. No. 60] (the “Sale Motion”) and 

any objections thereto.  A notice of the proposed sale of Debtor’s property consisting of two 

retail shopping centers commonly known as Gwinnett Station and Gwinnett Prado (collectively, 

the “Property”) and assumption and assignment of leases related to the Property [Doc. No. 73] 

was filed with the Court and served on or about November 14, 2014, upon all  parties in interest 

in this case, including all entities asserting any liens on the Property and all  non-debtor parties to 

the leases to be assumed and assigned. On December 9, 2014, pursuant to the terms of the sale 

procedures previously approved by this Court, the Debtor held an auction for that part of the 

Property known as Gwinnett Station (the “Gwinnett Station Parcel”).
1
  Pleasant Hill Real 

Estate LLC (the “Buyer”) submitted the winning offer, which is set forth in the purchase 

agreement attached hereto as Exhibit A (the “Purchase Agreement”).  On December 10, 2014 

the Debtor provided notice of the results of the auction and the proposed sale and assumption and 

assignment of the on leases identified on Exhibit B hereto (the “Gwinnett Station Leases”) to 

the Buyer pursuant to a notice filed and served on all parties in interest, including the non-debtor 

parties to the Gwinnett Station Leases.   No objections to the Sale Motion have been filed, nor 

were any asserted at the Hearing. Appearing at the Hearing were counsel for the Debtor, counsel 

for the Buyer, and counsel for East West Bank (the “Bank”).

                                                      
1
 The Gwinnett Station Parcel is more specifically described in the Purchase Agreement attached hereto, 

and consists of approximately 10.0438 acres located in Gwinnett County, Georgia, tax parcels R6232 037 
and R6232 035, and buildings, improvements and personalty located thereon.  This property is slightly 
larger than the 9.7 acres that the Debtor had proposed to sale in the earlier agreement with Shang Hei, 
LLC that had been filed with the Sale Motion.  

 After giving due consideration to the Motion, representations of counsel at the Hearing 

and the pleadings on file, the Court hereby finds as follows: 
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1. The Court has jurisdiction to hear and determine this matter pursuant to 28 U.S.C. 

§ 157 and 11 U.S.C. §§ 105 and 363;   

2. This is a “core proceeding” pursuant to 28 U.S.C. § 157(b)(2)(A) and (N); 

3. Venue is proper pursuant to 28 U.S.C. § 1409(a); 

4. Good cause exists for the Debtor to sell the Gwinnett Station Parcel to the Buyer 

pursuant to the terms of the Purchase Agreement for the gross purchase price of $8.4 million 

(EIGHT MILLION FOUR HUNDRED THOUSAND DOLLARS), which includes an earnest 

money deposit in the amount of $200,000 which has previously been provided to Debtor’s 

counsel by the Buyer; 

5. Good cause exists for the Debtor to assume the Gwinnett Station Leases and 

assign them to the Buyer in connection with the sale. 

6. No defaults exist under any of the Gwinnett Station Leases that would need to be 

cured by the Debtor in order to assume and assign them to the Buyer.  

7. The Debtor acknowledges and agrees (a) that the Bank holds an allowed secured 

claim against the Debtor in an amount that the Bank represents is at least $18,500,000, including 

post-petition interest and attorneys’ fees (the “EWB Secured Claim”), and (b)  that the EWB 

Secured Claim is secured by valid first-priority security title to the Property, including the 

Gwinnett Station Parcel, a valid first-priority assignment of all leases and rents from the 

Property, including the Gwinnett Station Leases, and a valid perfected first-priority security 

interest in all of the Debtor’s personal property located on the Property and all proceeds 

therefrom (collectively, the EWB Collateral”), and the Bank has consented to the sale of the 
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Gwinnett Station Parcel pursuant to  11 U.S.C. § 363(f)(2) only on the terms and conditions set 

forth in this Order. 

8. The Purchase Agreement and the transaction contemplated therein were 

negotiated and have been and are undertaken by the Debtor and the Buyer at arm’s length, 

without collusion or fraud, and in good faith within the meaning of 11 U.S.C. § 363(m). The 

Debtor has acted in good faith within the meaning of 11 U.S.C. § 363(m). As a result of the 

foregoing, the Debtor and the Buyer are each entitled to the protections of 11 U.S.C. § 363(m), 

and neither the Debtor nor the Buyer has engaged in any conduct that would cause the sale to be 

avoided under 11 U.S.C. § 363(n).   

 Accordingly, for cause shown, IT IS HEREBY ORDERED, ADJUDGED AND 

DECREED as follows: 

1. The Sale Motion is granted; 

2. The Debtor is authorized and directed to sell  the Gwinnett Station Parcel, as more 

particularly described in the Purchase Agreement, to the Buyer pursuant to the terms of the 

Purchase Agreement; 

3. Upon the closing of the sale contemplated in the Purchase Agreement, the Gwinnett 

Station Leases shall be deemed assumed by the Debtor and assigned to the Buyer without further 

Order of the Court. 

4. Other than the Buyer’s obligations as landlord under the assigned Gwinnett Station 

Leases, pursuant to 11 U.S.C. § 363(f)(1) and (2), the sale and conveyance of the Gwinnett Station 

Parcel to the Buyer shall be free and clear of all liens, claims and interests other than the easements, 

rights-of-way and deed restrictions as specified in the attachments to the Purchase Agreement, and 
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all such liens, claims, encumbrances, interests, and other property rights shall attach to the proceeds 

of the sale.  

5.  The Debtor shall distribute the sale proceeds as follows: 

a. First, to pay any reasonable and necessary closing costs and expenses of 

the Debtor, including those set forth in the Purchase Agreement; 

b. Second, to pay any and all unpaid real estate taxes on both Gwinnett 

Station and Gwinnett Prado (as defined in the Sale Motion), which is estimated to total 

approximately $751,000, and if the sale does not close in 2014 the prorated real estate 

taxes for 2015 through the date of the closing and to pay any other encumbrances on 

Gwinnett Station that must be satisfied in order to convey title  to Buyer. 

c.         Third, the sum of $13,000 to be held by the Debtor free and clear of any 

liens and to be used only to pay fees to the United States Trustee that will arise as a result 

of the distribution of the sale proceeds to the Bank. 

d.         Fourth, the sum of $75,000 to be held by the Debtor free and clear of any 

liens and to be used only to pay towards the Debtor’s attorneys’ fees as may be approved 

by the Court; and 

e. Fifth, with the remainder (the “EWB Payment”) to be distributed to the 

Bank to pay down the  amount of the EWB Secured Claim. 

6. Pursuant to Bankruptcy 6004(h), this Order shall not be stayed for any reason, 

including, the filing of a notice of appeal, and this Order shall be effective immediately upon 

entry and the Debtor and the Purchaser are authorized to close the sale immediately upon entry of 

this Order. 
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7. Following the distribution of the EWB Payment to the Bank at the closing of the 

sale pursuant to the Purchase Agreement, the balance of the EWB Secured Claim shall remain 

fully secured by the remainder of the EWB Collateral owned by the Debtor, and nothing in this 

Order or the Bank’s consent to the sale of the Gwinnett Station Parcel and the assumption and 

assignment of the Gwinnett Station Leases shall affect or prejudice in any way (i) the rights of 

the Bank under the loan documents evidencing the EWB Secured Claim, (ii) the Bank’s security 

interest in and to the remainder of the EWB Collateral, or (iii) the Bank’s rights under that Final 

Order Granting Motion for Authority to Use Cash Collateral entered by the Court on October 31, 

2014 [Docket No. 69]. 

8. To the extent necessary to effectuate the timely sale of the Gwinnett Station 

Parcel, the final cash collateral order entered in this case is hereby modified to authorize the 

Debtor to escrow or, with the Bank’s permission, to pay a sufficient amount, up to a maximum of 

$27,000 unless otherwise agreed by the Bank,  as may be necessary to satisfy or obtain the 

release of any junior liens that might exist on that Gwinnett Station Parcel that would otherwise 

interfere with the Debtor’s ability to transfer clear title thereto. 

9. If requested by either the Debtor or the Buyer, the parties will cooperate to the 

extent reasonably necessary to provide for any additional reciprocal easement solely to the extent 

as may be necessary to do any cleaning or repairs related to drainage ssues at the approximately 

.3 acres of real property that was added to the Gwinnett County Parcel from the original 9.7 acres 

to be conveyed in the earlier  (and withdrawn) agreement with Shang Hei, LLC.  Any party doing 

any such work must (a) do so at its own expense, (b) leave the property in the same condition as 
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as existed prior to the work having been done, and (c), to the extent practicable, must not 

interfere with the business operations of the other party. 

10. Each non-debtor party to the Gwinnett Station Leases is hereby forever barred and 

estopped from asserting against the Debtor, the Buyer, their successors and assigns, or any of 

their property, any default existing as of the date of the Hearing or, as against the Buyer, any 

counterclaim, defense, setoff, recoupment, or any other claim asserted or assertable against the 

Debtor with respect to the Gwinnett Station Leases. 

11. The consideration provided by the Buyer for the Gwinnett Station Parcel 

constitutes reasonably equivalent value and fair consideration under the Bankruptcy Code and 

under the laws of the State of Georgia. 

12. Except as otherwise expressly provided for herein or in the Purchase Agreement, 

the Buyer shall have no liability or responsibility for any liability or other obligation of the 

Debtor arising under or related to the Gwinnett Station Parcel as of the date of this Order. 

13. The Court shall retain jurisdiction for the purpose of enforcing the terms and 

conditions of this Order. 

[END OF DOCUMENT] 

 

 

 

 

 

[Signature on following page] 
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Prepared and presented by: 

 

SCROGGINS & WILLIAMSON, P.C. 

 

 

 /s/ J. Hayden Kepner, Jr.  

J. ROBERT WILLIAMSON 

Georgia Bar No. 765214 

J. HAYDEN KEPNER, JR. 

Georgia Bar No. 416616 

1500 Candler Building 

127 Peachtree Street, N.E. 

Atlanta, GA  30303 

T:  (404) 893-3880 

F:  (404) 893-3886 

E:  rwilliamson@swlawfirm.com 

     hkepner@swlawfirm.com 

Counsel for the Debtor 
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Distribution List 

 

J. Hayden Kepner, Jr. 

Scroggins & Williamson 

1500 Candler Building 

127 Peachtree Street, N.E. 

Atlanta, GA 30303 

 

Office of the United States Trustee 

362 Richard Russell Federal Building 

75 Spring Street, SW 

Atlanta, GA 30303 
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EXHIBIT “B” 

 

 

 

GWINNETT STATION LEASES 

2180 Pleasant Hill Road 

Duluth, Georgia 30096 

 

 

TENANT SUITE # 

 

Progressive Peach, Inc. 

d/b/a CD Warehouse 

B 14/15 

 

 

Taste of Pho Vietnamese Kitchen, Inc. 

d/b/a Taste of Pho Restaurant 

 

B 1 

 

Tuan Van Tran 

d/b/a TK Travel 

 

A 5 

Jie Fu Sun 

d/b/a AT Hair Studio 

A 12-13 

 

 

Sweet Hut Pleasant Hill, Inc. 

d/b/a Sweet Hut Bakery 

A 14-18 

 

 

The Coffee by Hand, LLC 

 

A 1 

Bai W Li 

d/b/a Master Hot Pot 

A 3 

 

 

Hang Yang 

d/b/a Snowflake 

 

A 8/9 

Young Il Kim 

d/b/a So Gong Dong Tofu & BBQ 

 

A 10-11 

Youa Miaka Vang 

d/b/a Thai & Noodle Restaurant 

B 1-3 
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