IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

IN RE:
Case No. 3:17-bk-06102
Chapter 11

Judge Marian F. Harrison

PHOENIX OF TENNESSEE, INC.,

N N N N N

Debtor.

EXPEDITED MOTION FOR ORDER (1) APPROVING AGENCY AGREEMENT; (1)
AUTHORIZING SALE OFASSETS FREE AND CLEAR OF LIENS, CLAIMS AND
ENCUMBRANCES; AND (I11) GRANTING RELATED RELIEF

Debtor Phoenix of Tennessee, Inc. (the “Debtor”), pursuant sections 105, 363 and 365 of
title 11 of the United States Code (the “Bankruptcy Code”) and Rules 2002, 6004, 6006 and
9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), respectfully
moves this Court for entry of an order: (1) Approving the Agency Agreement, as set forth herein;
(1) Authorizing the Sale of Assets Free and Clear of Liens, Claims and Encumbrances; and (111)
Granting Related Relief, including lifting the 14-day stay of the order provided by Rule 6004(h),
finding that the sale of Debtor’s assets is protected by Section 363(m) of the Bankruptcy Code.

SUMMARY OF RELIEF REQUESTED

1. Expedited Relief Requested. Debtor respectfully requests the Court to enter, on an

expedited basis, an Order (I) Approving the Agency Agreement; (II) Authorizing the Sale of
Assets Free and Clear of Liens, Claims and Encumbrances; and (I11) Granting Related Relief,
including lifting the 14-day stay of the order provided by Rule 6004(h) and finding that the sale
of Debtor’s assets is protected by Section 363(m) of the Bankruptcy Code in substantially the

same form as the Proposed Order attached hereto as Exhibit B.
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2. Basis for Urgency. An order approving the relief requested in this Motion (the

“Sale Motion”) on an expedited basis is necessary because: (1) Debtor and its professionals have
completed a thorough review of Debtor’s business model and determined that, as currently
constituted, Debtor is not a viable enterprise on a long-term, going-forward basis; (2) Debtor and
its professionals have spent a significant amount of time contacting parties that have expressed or
might have interest in purchasing certain of Debtor’s assets; (3) Debtor and its professionals have
solicited and aggregated bids to purchase part or all of Debtor’s assets; (4) Debtor and its
professionals believe that the offer from Gordon Brothers Commercial & Industrial, LLC
(“GBCI”) and Ritchie Bros. Auctioneers (America) Inc. (collectively with GBCI, the “Agent”),
as described herein, is currently the highest and best offer and presents the best recovery for
Debtor’s creditors; (5) in order to complete the sale and provide a recovery for Debtor’s
creditors, the sale of Debtor’s assets must close on or before December 1, 2017, the date set forth
in the Agency Agreement between Debtor and Agent. Debtor faces a real risk that it will deplete
its cash reserves, be unable to store or maintain its equipment, and will potentially forfeit all
value as a going concern if the sale does not close the transactions contemplated by the Agency
Agreement on or before December 1, 2017.

3. Notice. Notice of this Sale Motion has been served on (i) all parties consenting to
electronic service via the CM/ECF system; (ii) the Office of the United States Trustee via ECF/e-
mail and U.S. Mail; (iii) Debtor’s 20 largest unsecured creditors and all secured creditors via
facsimile, e-mail or U.S. Mail; (iv) all governmental taxing authorities who have, or as a result of
the sale may have, claims, contingent or otherwise, against Debtor via facsimile, e-mail or U.S.
Mail; and (v) to all parties listed at the addressed provided in the Certificate of Service to this
motion by U.S. Mail. Upon the Court setting deadlines for objections to the sale Motion and
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submission of any competing bids, and a corresponding hearing date, counsel for Debtor shall
cause such an expedited order to be served on the foregoing, plus all of Debtor’s unsecured
creditors, in conformance with LBR 9075-1(d).

4. Requested Hearing Date. Debtor requests the Court set a hearing on the Sale

Motion for Tuesday, November 28, 2017 at 9:00 a.m., Courtroom 3, Customs House, 701
Broadway, Nashville, Tennessee. Debtor further requests that the Court set Friday, November
24, 2017 at 5:00 p.m. as the deadline for (i) any party wishing to make a competing bid to that
of the Agent and (ii) the filing of any objections to the Sale Motion so that in the event no timely
objection is filed, the Debtor be authorized to submit an Order substantially in the form of the
proposed order attached hereto as Exhibit A.

5. Supporting Argument. In further support of the relief requested herein, Debtor

states the following:

JURISDICTION AND VENUE

1. This Court has jurisdiction over this case pursuant to 28 U.S.C. 88 157(b)(2) and
1334. Venue is proper pursuant to 28 U.S.C. 88 1408 and 1409.
2. This is a core proceeding pursuant to 28 U.S.C. 8 157(b)(2)(A), (N), and (O).

BACKGROUND

3. Debtor filed its Chapter 11 petition on September 7, 2017. Debtor is operating and
managing its locations as debtor-in-possession pursuant to 88 1107(a) and 1108 of the
Bankruptcy Code. No creditors’ committee, trustee or examiner has been appointed in this case.

4. Debtor has filed a statement of its company profile, which includes the history of
Debtor, a summary of Debtor’s operations, and the reasons for filing Chapter 11, to which

reference is hereby made.

Case 3:17-bk-06102 Doc 73 Filed 11/03/17 Entered 11/03/17 15:59:30 Desc Main
Document  Page 3 of 16



o. Tortola Advisors, LLC (“Tortola”) began assisting Debtor prior to the Petition
Date. Tortola’s work for the Debtor is being paid for through the use of non-Debtor assets.

6. Phoenix is a full-service construction company providing all forms of
telecommunications construction services including: civil, electrical, foundations, fiber trenching
and boring, distributed antenna system, tower modifications and stacking, foundation
modifications, microwave, antenna & line, and decommissions.

7. In late 2013, Phoenix had approximately $4 million dollars in incremental
purchase orders from two very large clients. In order to meet this demand, Phoenix opened
offices in Texas, Florida, Arizona, Louisiana, Georgia and Kentucky. In total, Phoenix hired 14
employees, bought trucks & equipment, and trained staff to meet the expected demand. Phoenix
invested significant capital into ensuring that it would be able to fulfill its obligations and earn
the anticipated revenue, including the acquisition of a significant amount of rolling stock.

8. During 2014, both large clients cancelled all of their ongoing orders from Phoenix
with limited notice. Phoenix had not expected this turn of events, as this was the first time any
such event had occurred with these clients. By early 2015, Phoenix had to close most of the
newly opened offices.

9. Over the past six months, Phoenix, with the help of Tortola, has sought to reduce
its overhead expenses and operating costs, in the hopes of paying down its long-term debt and
emerging a stronger, more streamlined company.

10.  Upon filing for Chapter 11, Phoenix began an intensive analysis as to the scope
and viability of its operations. Unfortunately, due to the debt service burden now facing the
enterprise, Phoenix now faces the need to sell its assets not subject to leases or purchase money
security interests in order to begin satisfying its debt obligations and provide some breathing
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room for Debtor to propose a plan. Debtor has conferred and worked closely with Pinnacle Bank,
its primary secured lender, throughout this process.

11. Prior to Debtor’s decision to market and sell its rolling stock, Debtor’s operating
location, which was owned by a related non-debtor entity, was placed under contract for sale to
an unaffiliated third party. That sale is scheduled to close on or about November 9, 2017, which
sale will leave Debtor without an operating location or place to store its equipment. Accordingly,
Debtor has undertaken to significantly pair down its operations and any need to have office staff
or rolling stock or equipment stored on a lot.

12.  Throughout the month of October, Debtor and Tortola undertook to find (i)
financial investors; (ii) parties interested in purchasing Debtor’s business as a going concern; and
(111) parties interested in purchasing some or all of Debtor’s assets.

13.  Tortola requested from interested parties the names and contact information of
any party potentially interested in acquiring some or all Debtor’s assets. Tortola contacted
attorneys representing creditors and related parties, firms involved in the telecommunications
construction industry, and other parties identified as possible investors or purchasers by Mr.
Waites.

14. Interested bidders were provided with detailed asset lists, as compiled for
Debtor’s Statements and Schedules, as requested.

15. Debtor, through Tortola, was approached with multiple expressions of interest and
only a few hard bids. After analyzing all possible options, Debtor has decided that the best option
for Debtor is to enter into the transaction that is the subject of this Motion, the “Agency
Agreement” with GBCI and Ritchie Bros. Auctioneers (America) Inc., as Agent, to sell the
Assets on the terms set forth in the Agency Agreement attached hereto as Exhibit A.

5
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16.  The Agency Agreement includes terms and conditions for the Agent to act as the
Debtor’s exclusive agent to conduct sales (the “Sale”) of certain of the Debtor’s assets,
including, without limitation, certain motor vehicles and related equipment (“Assets”), which
terms and conditions are set forth in the Agency Agreement. The Assets do not include the
following “Excluded Assets”:

a. all cash and cash equivalents, including checks, commercial paper, treasury bills,
certificates of deposit and other bank deposits, securities, securities entitlements,
instruments and other investments of the Debtor and all bank accounts and
securities accounts, including any cash collateral that is collateralizing any letters
of credit;

b. all documents relating to the Bankruptcy Case, all minute books, corporate
records (such as stock registers) and organizational documents of the Debtor, and
Tax Returns, and other Tax work papers;

c. any claims, rights, defenses, or other causes of action arising under Chapter 5 of
the Bankruptcy Code, including, without limitation, under Bankruptcy Code
Sections 502, 510, 541, 542, 543, 544, 545, 547, 548, 549, 550, 551 or 553, or
under similar or related state or federal statutes and common law, including state
fraudulent transfer laws, whether or not prosecution of such actions has
commenced, and whether or not standing to bring such claims is held by any
representatives of Debtor, any party-in-interest, or any other entity or person or
similar proceedings;

d. any security deposits or pre-paid expenses whether or not associated with the
Assets;

e. all insurance policies and binders, all claims, refunds and credits from insurance
policies or binders due or to become due with respect to such policies or binders
and all rights to proceeds thereof;

f. all shares of capital stock or other equity interests of any Seller or securities
convertible into or exchangeable or exercisable for shares of capital stock or other
equity interests;

g. all Accounts Receivable;
h. all Real Property;
i. all intercompany loans and any interest thereon; and

. all Inventory.

Case 3:17-bk-06102 Doc 73 Filed 11/03/17 Entered 11/03/17 15:59:30 Desc Main
Document  Page 6 of 16



17. In exchange for serving as Agent, the Agent has guaranteed Debtor a minimum
guaranteed payment of $365,000, which shall be paid upon closing the transaction. Debtor shall
continue to retain title to the Assets until those Assets are sold at auction or as otherwise directed
by the Agent, with all proceeds in excess of $365,000 to be the property of the Agent.

18. Debtor has completed a review of all filed UCC-1 liens and believes that one
creditor asserts a lien against the Assets — Pinnacle Bank, who asserts a valid, perfected blanket
lien in all of Debtor’s assets. Debtor proposes to pay to Pinnacle Bank the proceeds from the
transaction contemplated by the Agency Agreement.

19. Debtor and its professionals have engaged in discussions with creditors whereby
certain creditors have agreed to take reduced payments in satisfaction of their claims to facilitate
the transaction contemplated by the Agency Agreement.

RELIEF REQUESTED

20. Debtor and the Agent have agreed to the terms of the Agency Agreement, a copy
of which is attached hereto as Exhibit A.

21. Pursuant to the terms of the Agency Agreement, the Agent will act as the
exclusive agent to conduct sales of certain of the Debtor’s Assets, as set forth in Exhibit A to the
Agency Agreement.

22.  The total guaranteed payment to Debtor for the Assets is $365,000 (the
“Guaranteed Payment”).

23.  The Debtor has completed a complete review and valuation of the Assets and
believes that the Guaranteed Payment is fair consideration to Debtor for the Assets.

24. A condition of the sales contemplated by the Agency Agreement is that all of the
Assets be purchased and sold free and clear of any and all liens, claims and encumbrances. With
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respect to Debtor’s Assets being sold, Debtor submits that the first priority, blanket lien held by
Pinnacle Bank will attach to the proceeds of the sale. Notwithstanding the foregoing, the
recovery to creditors who hold a lien in any assets will be determined by the priority of their lien
and the values of the assets subject to those liens.

25. The proceeds attributable to the sale of Debtor’s assets contemplated by this Sale
Motion will be held in trust for the benefit of Debtor’s creditors. Within fourteen days after the
Sale Termination Date, as described in the Agency Agreement, Debtor shall file a notice with
this Court setting forth the net funds available for distribution and proposed payoff amounts to
Debtor’s secured creditors from the proceeds. To the extent that there are any disputes
concerning the validity and/or priority of any liens or claims against any asset of the Debtor, or
the value thereof, such disputes shall be resolved by the filing of an appropriate objection to said
notice.

26. Debtor proposes to serve a copy of this Sale Motion and the Expedited Order
setting the objection and competing bid deadlines and hearing date for this motion in accordance
with Paragraph 3 above. Unless the party is scheduled to receive automatic electronic notice
through CM/ECF, within one business day of entry of the Expedited Order approving the sale
objection, bid and hearing schedule, Debtor shall serve by U.S. Mail, copies of the Expedited
Order and the Sale Motion to the following parties: (i) the Office of the United States Trustee;
(i) Debtor’s unsecured creditors and all creditors who assert a lien on any of Debtor’s assets;
(iii) all governmental taxing authorities who have, or as a result of the sale may have, claims,
contingent or otherwise, against Debtor; and (iv) all parties identified in the Certificate of
Service attached hereto, which parties have submitted bids for all or part of Debtor’s assets, or

otherwise expressed interest in acquiring Debtor’s assets.
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27. Debtor requests that the form and scope of notice provided for herein be deemed
good, sufficient, and adequate notice pursuant to Rules 2002 and 6004 of the Federal Rules of
Bankruptcy Procedure.

28. Debtor also requests that the Court order and direct a waiver of the 14-day stay
period provided for in Federal Rules of Bankruptcy Procedure 6004(h) and that the Court
approve the form and manner of notice of sale.

29. Debtor requests that the Court order and direct any party wishing to make a
competing bid to that of Agent, whether such bid is a competing agency agreement or asset
purchase agreement, shall do so by sending a proposed agreement to the following parties at the
addresses below so as to be received by no later than 5:00 p.m. on November 24, 2017:

Agent: Gordon Brothers Commercial & Industrial, LLC
800 Boylston Street, 27™" Floor
Boston, MA 02199
Attention: James Burke
Email: jourke@gordonbrothers.com

With copies to: Choate Hall & Stewart LLP
Two International Place
Boston, MA 02110
Attention: Kevin Simard
Fax: (617) 248-4000
Email: ksimard@choate.com

Debtor: Ashesh Pansuria
Tortola Advisors
500 Church Street, Suite 600
Nashville, TN 37219
apansuria@tortolaadvisors.com

With copies to: R. Alex Payne
Dunham Hildebrand, PLLC
1704 Charlotte Avenue, Suite 105
Nashville, TN 37203
alex@dhnashville.com
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30. If any timely competing bids are received, counsel for Debtor shall conduct a bid
conference prior to the hearing on this Sale Motion on November 28, 2017 at 9:00 a.m.,
Courtroom 3, Customs House, 701 Broadway, Nashville, Tennessee.

31. In the event another party other than the Agent is the Successful Bidder for the
Debtor’s Assets, subject to the terms of the Agreement, Debtor has agreed to pay a Breakup Fee
to the Agent in the amount of $25,000 (the “Breakup Fee”), plus the Agent’s due diligence and
legal fees and expenses up to a maximum amount of $25,000 (the “Expense Reimbursement”),
plus the accrued and accruing amounts owed to Richie Bros. Auctioneers (America) Inc. for
storage of the Debtor’s Assets (the “Storage Fees”). The Expense Reimbursement is not
intended as liquidated damages, and shall be calculated based on the Agent’s actual and
reasonable out-of-pocket expenses incurred by the Agent in performance of the Agent’s due
diligence investigation, review, research, and analysis regarding the Debtor’s Assets and the
negotiations and documentation of the Agreement.

ARGUMENT

32. Pursuant to 11 U.S.C. § 363, the Bankruptcy Court must approve any use, sale, or
lease of property by Debtor outside the ordinary course of business. Section 363(b)(1) of the
Bankruptcy Code provides that the trustee or debtor-in-possession “after notice and a hearing,
may use, sell or lease, other than in the ordinary course of business, property of the estate.” 11
U.S.C. § 363(b)(1). In the Sixth Circuit, a court may authorize a sale of a Chapter 11 debtor’s
assets under section 363(b)(1) if a “sound business purpose dictates such action.” In re New Era
Resorts, LLC, 238 B.R. 381, 387 (Bankr. E.D. Tenn. 1999) (quoting Stephens Indus., Inc. v.

McClung, 789 F.2d 386, 390 (6th Cir. 1986)).
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33. In addition to the sound business purpose, the court should also consider whether
(a) the sale price is fair and reasonable, (b) the purchaser is proceeding in good faith, and (c)
Debtor has provided interested parties with proper notice of the sale. In re Del. & Hudson Ry.
Co., 124 B.R. 169, 175-76 (Bankr. D. Del. 1991).

34.  Asale of even all a Chapter 11 debtor’s assets is appropriate if the provisions of
8363 of the Bankruptcy Code are followed and the price is fair and reasonable and in the best
interests of the estate and creditors. In re Nicole Energy Services, Inc., 385 BR 201, 260 (Bankr.
S.D. Ohio 2008) (“[o]utside the context of a Chapter 11 plan, a bankruptcy court can authorize a
sale of a chapter 11 debtor’s assets under §363(b)(1) when a sound business purpose dictates
such action.”) (quoting Stephens, 789 F.2d at 390).

35. Debtor has a sound business purpose for the sale. Debtor and its professionals
believe that the sale of the Assets will maximize the possible return to Debtor’s creditors. While
Debtor believes that its assets have value, that value is tied directly to the Assets being present at,
or close to, active job sites. Because Debtor is not currently able to profitably operate its business
at pre-Petition levels, Debtor risks losing all value associated with its Assets, including its
inability to store, transport, or maintain such Assets. The sale proposed herein allows Debtor to
liquidate the Assets and realize the maximum available value, rather than simply ceasing
operations. Debtor’s professionals believe the proposed sale value provides the best possible
return to Debtor’s creditors.

36. Debtor believes efforts to continue its operations at a level required to use the
Assets will further diminish the value of its assets, and will result in increased administrative

expense claims against the bankruptcy estate.
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37.  The transaction and sales contemplated by the Agency Agreement meets the good
faith requirement for the approval of a sale outside the ordinary course of business. The issue of
good faith focuses principally on whether there is any special treatment of a debtor’s insiders in
the sales transactions and related transactions. See In re Indus. Valley Refrigeration & Air
Conditioning Supp., Inc., 77 B.R. 15 (Bankr. E.D. Pa. 1987). Here, the proposed sale is to be
conducted by an unrelated third party through ordinary equipment sale and liquidation channels.
The Agency Agreement has been negotiated in good faith, is an arms-length business
transaction, and the Court should therefore find the good faith requirement has been met.

38. Debtor represents it is authorized to sell its assets free and clear of liens, and it
believes that the attachment of the liens to its sale proceeds adequately meets the requirements of
Bankruptcy Rule 6004 and Section 363(f) of the Bankruptcy Code, which provides:

The trustee may sell property under subsection (b)...of this section free
and clear of any interest in such property of an entity other than the estate,
only if -- (1) applicable nonbankruptcy law permits sale of such property
free and clear of such interest; (2) such entity consents; (3) such interest is
a lien and the price at which such property is to be sold is greater than the
aggregate value of all liens on such property; (4) such interest is in bona

fide dispute; or (5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

39. Debtor has conferred and worked with counsel for Pinnacle Bank, the lienholder
in the Assets, and believes that it will consent to the relief requested in this Motion.

40. Debtor is further permitted to sell property free and clear of the liens, claims, and
encumbrances of any secured claimant because such entities could be compelled in a legal or
equitable proceeding to accept a money satisfaction of their interest.

41.  The Breakup Fee, Storage Fees and Expense Reimbursement provided for in the

Letter of Interest are appropriate and should be approved. These items were a condition to the
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Agent’s offer, as the Agent was unwilling to enter into the Letter of Interest without the
inducement of the fee and the expense reimbursement.

42.  Without the Agent’s offer, the Debtor would not have the certainty of a minimum
price for the purchased Assets and, thus, the Expense Reimbursement and the Breakup Fee
preserve the value of the Debtor’s estate. See Corradino v. Lamb (In re Lamb), No. 96-1-1099-
DK, 2002 WL 31508913, at *2 (Bankr. D. Md. Oct. 11, 2002) (stating that a Breakup fee should
be in the best interest of the estate and necessary); see also Calpine Corp. v. O Brien Envtl.
Energy, Inc. (In re O Brien Envtl. Energy, Inc.), 181 F.3d 527, 536-38 (3d Cir. 1999).

43.  Further, as Debtor is discontinuing operations and its operating location is being
sold on or before November 9, 2017, Debtor needs authority to pay the Storage Fees, as Debtor
has no location at which to keep its equipment. The Storage Fees, as contemplated by the
Agreement and Debtor’s agreement with Ritchie Bros. Auctioneers (America) Inc., attached
hereto as Exhibit C, is both appropriate and necessary to preserve the value of the Assets.

44,  The Agent is proceeding in reliance upon the agreement by the Debtor to seek
approval of these matters and in reasonable expectation that this Court would enter an order
providing such relief. Debtor submits that protections such as the Breakup Fee and the Expense
Reimbursement encourage a potential purchaser to invest the requisite time, money, and effort to
conduct due diligence and negotiations with a debtor despite the inherent risks and uncertainties
of the chapter 11 process. See e.g., In re Hupp Indus., Inc., 140 B.R. 191, 194 (Bankr. N.D. Ohio
1992) (without any reimbursement, “bidders would be reluctant to make an initial bid for fear
that their first bid will be shopped around for a higher bid from another bidder who would
capitalize on the initial bidder’s . . . due diligence”); In re Marrose Corp., Nos. 89 B 12171 (CB)
to 89 B 12179 (CB), 1992 WL 33848, at *5 (Bankr. S.D.N.Y. Feb. 15, 1992) (stating that

I

Case 3:17-bk-06102 Doc 73 Filed 11/03/17 Entered 11/03/17 15:59:30 Desc Main
Document Page 13 of 16



“agreements to provide reimbursement of fees and expenses are meant to compensate the
potential acquirer who serves as a catalyst or ‘stalking horse’ which attracts more favorable
offers”).

45, Further, Debtor seeks approval of the claim of the Agent of the Breakup Fee,
Storage Fees and Expense Reimbursement as a super-priority administrative expense claims
under Sections 503 and 507(b) of the Bankruptcy Code, senior to all other administrative
expense claims of the Seller, to be paid first out of the proceeds of a Successful Bid, as
contemplated by the Agreement. The lien securing the Breakup Fee, Expense Reimbursement
and Storage Fees shall be deemed automatically perfected by entry of the Procedures Order. The
Breakup Fee, Storage Fees and Expense Reimbursement shall be payable by the Debtor from the
proceeds of the sale of the Debtor’s Assets prior to any other payments or distributions being
made from such sale proceeds (including, for the avoidance of doubt, prior to any payments or
distributions to the Debtor’s secured creditors, professionals, or administrative claimants).
Debtor submits that this provision is necessary and appropriate to protect the interest of the
Agent in submitting the original bid. Any successful bid will have to incorporate the Breakup
Fee, Storage Fees and Expense Reimbursement in addition to the Minimum Bid Increment, and
this money will not be coming out of property of the estate. Debtor has conferred with and
obtained approval from counsel for Pinnacle Bank, Debtor’s primary secured creditor.

46. Debtor also requests that the order approving the Agency Agreement provide that
the Agent has acted in good faith and is entitled to the protections found in Section 363(m) of the
Bankruptcy Code. This transaction has been negotiated at an arms-length and is fair to Debtor.

47. Finally, Debtor requests that all other required provisions of the Agency
Agreement, as detailed in the Proposed Order attached hereto, be granted.

¥
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48. Pursuant to Federal Rules of Bankruptcy Procedure 6004(h), unless the Court
orders otherwise, all orders authorizing the sale of property outside the ordinary course of
business pursuant to Section 363 of the Bankruptcy Code are automatically stayed for fourteen
days after entry of the order. Given the interest of Debtor and its estate in closing the transaction
on or before December 1, 2017, as required by the Agency Agreement, Debtor requests that the
Court order and direct a waiver of the 14-day stay period so that the Court’s order is effective
immediately upon entry.

WHEREFORE, Debtor respectfully requests the entry of an order on an expedited basis
() Approving the Agency Agreement; (II) Authorizing the Sale of Assets Free and Clear of
Liens, Claims and Encumbrances; (111) Granting Related Relief, including lifting the 14-day stay
of the order provided by Rule 6004(h) and finding that the sale of Debtor’s assets is protected by
Section 363(m) of the Bankruptcy Code; and granting such other relief as the Court deems
appropriate and just.

Respectfully Submitted,

Is/ Alex Payne

Griffin S. Dunham

R. Alex Payne

DUNHAM HILDEBRAND, PLLC
1704 Charlotte Avenue, Suite 105
Nashville, Tennessee 37203
615.933.5850

griffin@dhnashville.com
Attorneys for the Debtor
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CERTIFICATE OF SERVICE

On November 3, 2017, | hereby certify that the foregoing shall be delivered in
accordance with Paragraph 3 above.

/s/ R. Alex Payne
R. Alex Payne
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AGENCY AGREEMENT

This Agency Agreement (this “Agreement”) is made as of this 2nd day of November,
2017 by and among Gordon Brothers Commercial & Industrial, LLC, a Delaware limited
liability company with a principal place of business at 800 Boylston Street, 27" Floor, Boston,
MA 02199 (“GBCI”), Ritchie Bros. Auctioneers (America) Inc., a Washington corporation with
a principal place of business at 4000 Pine Lake Road, Lincoln, NE 68516 (“RB”, and
collectively with GBCI, the “Agent”), Phoenix of Tennessee, Inc., a Tennessee corporation (the
“Seller”).

RECITALS

WHEREAS, on September 7, 2017, the Seller filed a voluntary petition for relief under
Chapter 11 of the United States Bankruptcy Code (the “Bankruptcy Code™) in the United States
Bankruptcy Court for the Middle District of Tennessee (the “Bankruptcy Court”). The Seller’s
chapter 11 case (the “Chapter 11 Case”) is pending in the Bankruptcy Court under Case No.
3:17-bk-6102.

WHEREAS, the Seller desires that the Agent act as the Seller’s exclusive sales agent in
connection with the sale (as referenced below, the “Sale”) of the assets described on Exhibit A
attached hereto (the “Assets”), which Assets shall include the motor vehicles and certain
equipment, together with manuals (to the extent available), certificates of title, machinery history
documentation (including all usage, maintenance and repair records to the extent available),
manufacturer and other warranties (to the extent legally permissible) and spare parts associated
with or related to motor vehicles and equipment, owned by the Seller, as the same shall exist on
the date the Approval Order is entered by the Bankruptcy Court (other than for the avoidance of
doubt any assets described on Exhibit B hereto (the “Excluded Assets”)) wherever located.

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, Agent and Seller hereby agree as follows:

Section 1. Defined Terms. The terms set forth below are defined in the Sections
referenced of this Agreement:

Defined Term Section Reference
Agency Documents Section 12.1(b)
Agent Preamble
Agent Claim Section 13.3
Agent Indemnified Parties Section 14.2
Agreement Preamble
Approval Motion Section 2.2
Approval Order Section 2.1
Assets Recitals

Agent Group Section 18.11
Asset Impairment Notice Section 6.1
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Defined Term

Asset Impairment Value
Auction

Bankruptcy Code
Bankruptcy Court
Bidding Procedures Order
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Section 2. Appointment of Agent.

2.1  Subject to entry of a Final Order authorizing the Seller to enter into this
Agreement and authorizing Agent to conduct the Sale in accordance with the terms of this
Agreement (such Final Order, the “Approval Order”), Seller hereby irrevocably appoints the
Agent, and the Agent hereby agrees to serve, as the Seller’s exclusive agent for the limited
purpose of conducting the Sale in accordance with the terms and conditions of this Agreement.
For purposes of this Agreement, “Final Order” means an order or judgment of the Bankruptcy
Court or any other court of competent jurisdiction entered by the Clerk of the Bankruptcy Court
or such other court on the docket in the Seller’s Chapter 11 Case or the docket of such other
court, which has not been modified, amended, reversed, vacated, stayed or subject to a motion
for a stay pending appeal.

2.2 Within one (1) Business Day of the execution of this Agreement, the
Seller shall file a motion or motions (the “Approval Motion”) with the Bankruptcy Court for
entry of an order, inter alia, seeking (i) the entry of an order approving the bidding procedures
(the “Bidding Procedures Order”) and (ii) entry of the Approval Order. “Business Day” means
any day of the year on which banking institutions in Boston, Massachusetts are open to the
public to conduct banking business and are not required or otherwise authorized by law to close.

2.3 The Bidding Procedures Order shall be entered on or before November 22,
2017 and shall provide, in a form reasonably satisfactory to both the Seller and the Agent, among
other things, that:

@ The Breakup Fee, Storage Fee and Expense Reimbursement are
approved.

(b) The claim of the Agent in respect of the Breakup Fee, Storage Fee
and Expense Reimbursement shall constitute a super-priority administrative expense claim,
senior to all other administrative expense claims of the Seller, as administrative expenses under
Sections 503 and 507(b) of the Bankruptcy Code in the Chapter 11 Cases. The Breakup Fee,
Storage Fee and Expense Reimbursement shall be paid directly to the Agent by wire transfer
from the successful bidder out of the first proceeds of the alternative transaction pursued by the
Seller in lieu of closing hereunder with the Agent.

(c) The Auction, if any, and a hearing (the “Sale Hearing’) to consider
the Approval Order shall be held on or before December 1, 2017.

(d) The bidding increments at the Auction shall be $25,000 and the
other bidding procedures shall be those set forth in the Bidding Procedures Order. The Seller
shall take into account the Breakup Fee, Storage Fee and Expense Reimbursement in each round
of bidding at the Auction.

2.4 The Approval Order shall provide, in a form reasonably satisfactory to
both the Seller and the Agent, among other things, that:

(@) the terms of this Agreement (and each of the transactions
contemplated hereby) are approved and the Agreement shall be binding upon and shall inure to
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the benefit of the parties hereto and their respective legal representatives, heirs, successor and
assigns, including, but not limited to any Chapter 7 or Chapter 11 trustee or any Chapter 11
liquidating agent appointed by the Bankruptcy Court;

(b) the Seller and the Agent shall be authorized to continue to take any
and all actions as may be necessary or desirable to implement this Agreement and each of the
transactions contemplated hereby;

(c) the Agent shall be entitled to sell all of the Assets hereunder free
and clear of all liens, claims and encumbrances thereon (collectively, “Liens”), with any
presently existing Liens encumbering all or any portion of the Assets or the Proceeds attaching
only to the Guaranteed Amount;

(d) Agent shall be granted a limited license and right to use until the
Sale Termination Date the Seller’s trade names, logos and customer lists relating to and used in
connection with the operation of the Assets, solely for the purpose of advertising the Sale in
accordance with the terms of this Agreement;

(e) all newspapers and other advertising media in which the Sale is
advertised shall be directed to accept the Approval Order as binding and to allow the Seller and
the Agent to consummate the transactions provided for in this Agreement, including, without
limitation, the conducting and advertising of the Sale in the manner contemplated by this
Agreement;

0] to the extent permitted by applicable law, all utilities, landlords,
creditors and all persons acting for or on their behalf shall not interfere with or otherwise impede
the conduct of the Sale, institute any action in any court (other than in the Bankruptcy Court) or
before any administrative body which in any way directly or indirectly interferes with or
obstructs or impedes the conduct of the Sale;

(9) the Bankruptcy Court shall retain jurisdiction over the parties to
enforce this Agreement;

(h)  the Agent shall not be liable for any claims (other than intentional
fraud) against any Seller other than as expressly provided for in this Agreement, and Agent shall
have no successor liabilities whatsoever;

0] upon the payment of the Guaranteed Amount, the Agent shall have
a first priority, valid duly perfected lien and security interest in such Assets and any Proceeds
which is senior to all persons, including all creditors of the Seller without the need for any filing
under the UCC being noted on any certificate of title or otherwise, which lien shall be granted
the status of superpriority claims in the Seller’s Chapter 11 Cases pursuant to section 364(c) of
the Bankruptcy Code senior to all other superpriority claims, and which lien shall be free of any
potential rights of the Seller or any Chapter 7 or Chapter 11 trustee to surcharge against the
Assets and the Proceeds pursuant to section 506(c) of the Bankruptcy Code; provided that, (i)
shall not be junior or subordinate to or pari passu with the Liens or claims of any Person,
whether under section 354(d) of the Bankruptcy Code or otherwise, including without limitation
any Lien that is avoided or preserved for the benefit of the Seller’s estates under section 551 of
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the Bankruptcy Code and (ii) the Agent’s lien, which shall be senior to all other persons, cannot
be primed without the prior written consent of the Agent, which may be granted or withheld in
the sole discretion of the Agent, shall be granted or allowed while any obligations to the Agent
remain outstanding.

()] a finding that Seller’s decision to enter into this Agreement and
perform under this Agreement (including, but not limited to, making payments provided for in
the Agreement) is a reasonable exercise of Seller’s sound business judgment consistent with its
fiduciary duties and is in the best interests of Seller, its estates, its creditors, and other parties in
interest;

(K) a finding that this Agreement was negotiated in good faith and at
arms’ length between the Seller and the Agent and that the Agent is entitled to the protection of
section 363(m) of the Bankruptcy Code;

0] a finding that the Agent’s performance under this Agreement will
be, and payment of the Guaranteed Amounts under this Agreement will be made, in good faith
and for valid business purposes and uses, as a consequence of which Agent is entitled to the
protection and benefits of sections 363(m) and 364(e) of the Bankruptcy Code; and

(m) a finding that in the event any of the provisions of the Approval
Order are modified, amended or vacated by a subsequent order of the Bankruptcy Court or any
other court, the Agent shall be entitled to the protections provided in Bankruptcy Code sections
363(m) and 364(e), no such appeal, modification, amendment or vacatur shall affect the validity
and enforceability of the sale or the liens or priority authorized or created under this Agreement
or the Approval Order.

Section 3. Sale Term. The Sale shall commence on the first calendar day following
the satisfaction of the conditions precedent set forth in Section 11 (the “Sale Commencement
Date”), and shall terminate at any time in Agent’s sole discretion (the “Sale Termination Date”
(subject to Sections 10 and 12.1(i)); the period from the Sale Commencement Date to the Sale
Termination Date being the “Sale Term”). The Agent may, in its discretion, terminate the Sale
upon prior written notice to Seller (a “Sale Termination Notice”). The parties acknowledge and
agree that in the event the Agent delivers to the Seller a Sale Termination Notice, the Agent shall
be deemed to have abandoned all rights to any Assets referred to in the Sale Termination Notice
as of the date the Sale Termination Notice is delivered to the Seller and the Seller shall have no
obligation or liability under this Agreement or otherwise to the Agent with respect to such
Assets. For the avoidance of doubt, Agent shall be not responsible for any costs, expenses or
liabilities associated with any such abandoned assets.

Section 4. Conduct of Sale.

4.1  Except as may otherwise be provided for in the Approval Order, the Agent
shall set all policies and procedures for the Sale of the Assets, and the Agent shall have the right
to determine the prices, the method of sale (including without limitation commercial sales, arms’
length transactions, public auctions, and cleanup auctions as needed), and the terms and
conditions to be accepted for the Assets in the Sale. The Agent shall conduct the Sale in the
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name of and on behalf of the Seller. The Agent shall be permitted to establish and implement
advertising, signage and promotion programs in connection with the Sales.

4.2  All purchasers of Assets shall be required to pay applicable sales or
transfer taxes, if any, arising solely in connection with the sale of the Assets pursuant to this
Agreement. Seller shall be responsible for any personal property tax assessed or payable with
respect to the Assets as assets of any Seller. In no event shall the Agent be responsible for any
such sales, transfer or personal property tax.

4.3  All purchasers of Assets, unless otherwise agreed by the Agent in its sole
discretion, shall be required to pay the Agent for the Assets by cash, wire transfer of immediately
available funds, or by certified or bank check.

4.4  All Sales of Assets shall be made by the Agent as agent in fact for the
Seller. Title to the Assets shall remain with the Seller throughout the Sale Term, unless and until
paid for by, and transferred to, a purchaser through a Sale.

45  During the Sale Term the Agent shall be the sole party authorized to sell
the Assets. The Assets shall be sold in such lots as the Agent may determine.

4.6  The Assets shall be sold and any buyer thereof shall acknowledge that the
Assets are being purchased on an “AS IS, WHERE IS” and “WITH ALL FAULTS” basis, based
solely on such buyer’s own investigation of the Asset, without any representation or warranty
other than those specifically made by the Seller in Section 12.1(g) of this Agreement. Any buyer
of the Assets shall further acknowledge that the consideration for the Assets shall have been
agreed upon by the Agent on behalf of the Seller and the buyer after good-faith arms-length
negotiation in light of the buyer’s agreement to purchase the Assets “AS IS” and “WITH ALL
FAULTS.” The Seller acknowledge that the Agent is acting solely in its capacity as an agent for
the Seller and has no knowledge with respect to the fitness or usability of any of the Assets.
Agent will, to the extent legally permissible, pass on all manufacturers’ warranties of the Assets
to purchasers of such Assets.

4.7  Seller hereby appoints the Agent as the Seller’s true and lawful proxy and
attorney in connection with the sale or transfer of any of the Assets, with full power of
substitution, to execute and deliver bills of sale (substantially in the form attached hereto as
Exhibit D) and other transfer documents (including, without limitation, title documents and
certificates of title) in connection with the sale and/or transfer of any of the Assets on behalf of
the Seller pursuant to the terms of this Agreement. The proxies and powers granted by the Seller
pursuant to this Section 4.7 are coupled with an interest and are given to secure the performance
of Seller’s duties under this Agreement. Such proxies are irrevocable and will survive the
merger, consolidation, liquidation or dissolution of Seller. Upon the request of the Agent, the
Seller shall execute and deliver bills of sale and other transfer documents, including certificate of
titles, in connection with the sale and/or transfer of any of the Assets on behalf of Seller pursuant
to the terms of this Agreement.

4.8  For the avoidance of doubt, the Agent shall have the right to abandon any
Asset at any time.
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4.9  On or before November 10, 2017, the Seller shall, at its sole cost and
expense, cause any Assets to be delivered to RB’s facilities located in Nashville Tennessee,
Phoenix Arizona, Fort Worth Texas, and Davenport Florida (the “RB Facilities”).

410 Prior to the Sale Commencement Date, the Seller shall obtain, at its
expense, any and all necessary or required permits, licenses and consents required of such Party
to conduct the Sale as contemplated hereby.

4.11 The Seller acknowledges and agrees that the Guaranteed Amount is
predicated upon the assumption that the Assets are available for sale as contemplated herein.

Section 5. Guaranteed Amount and Other Payments.

5.1  Guaranteed Amount. Subject to Section 6 hereof, as a guaranty of the
Agent’s performance hereunder and subject to the satisfaction of the conditions precedent set
forth in Section 11, on the Sale Commencement Date the Agent shall pay to the Seller $365,000
by wire transfer of immediately available funds (the “Guaranteed Amount™). For the avoidance
of any doubt, in no event will the Agent pay to the Seller more than the Guaranteed Amount in
connection with this Agreement or the Sale.

5.2  Termination. If the conditions precedent to the Agent’s obligations to
perform hereunder set forth in Section 11 are not fulfilled (or waived by the Agent) on or before
December 1, 2017, then Seller and the Agent shall have a right to terminate this Agreement on
such date and the Agent shall have no further duties or obligations under this Agreement.

5.3  Proceeds of the Sale. All Proceeds of the Sale shall be paid to the Agent
as consideration for its actions under this Agreement. The Seller shall not have any rights to
such Proceeds.

Section 6. Adjustments to the Guaranteed Amount.

6.1 If at any time after the date hereof and prior to the Sale Termination Date,
the Agent determines that the Assets set forth on Exhibit A hereto are not available for sale as
contemplated herein, including, but not limited to, because such Assets have not been moved to
the RB Facilities as required by Section 4.9, the Seller is not able to sell the Assets free and clear
of all Liens or there is a defect in the title of such Assets or such Assets are recalled or otherwise
do not meet the requirements set forth in this Agreement (including the representations,
warranties and covenants set forth in Section 12), the Agent shall deliver a written notice (“Asset
Impairment Notice”) to the Seller that includes (i) a list of each Asset that does not conform to
the standards set forth above, (ii) a statement as to the basis of the Agent’s objection to each such
Asset and (iii) a good faith estimate of (x) the impairment to the fair market value of each such
Asset and/or (y) in the case of a missing Asset, the fair market value of such missing Asset (the
“Asset Impairment Value™).

6.2 If within three (3) Business Days following delivery of the Asset
Impairment Notice, Seller has not given the Agent notice of its objection to the Asset Impairment
Value included in the Asset Impairment Notice (such notice must contain a reasonably detailed
statement of the basis of each of Seller’s objections), then the Seller shall be deemed to have
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accepted as final the Asset Impairment Values set forth in the Asset Impairment Notice. If Seller
gives a notice of objection to any of such items included in the Asset Impairment Notice, then
the Seller and the Agent shall, for a period of three (3) Business Days thereafter (the “Resolution
Period”), attempt in good faith to resolve the disputed items or amounts contained therein in
order to determine the Asset Impairment Value, and any written resolution, signed by the Seller
and the Agent, as to any such item or amount shall be final, binding, conclusive and non-
appealable for all purposes hereunder, except in the case of fraud.

6.3 If any dispute related to the Asset Impairment Value or the Asset
Impairment Notice is not resolved within the Resolution Period, then (i) if the Sale Hearing has
not occurred such dispute shall be submitted to the Bankruptcy Court for determination at the
Sale Hearing; and (ii) if the Sale Hearing has been entered then such dispute shall be promptly
(and in no event later than the third (3') Business Day following the request by either a Seller or
the Agent) be submitted to the Bankruptcy Court for resolution.

6.4  Upon final determination of the Asset Impairment Value contained in any
Asset Impairment Notice, the aggregate Asset Impairment Value shall reduce the Guaranteed
Amount on a dollar for dollar basis and to the extent the determination occurs after the Sale
Commencement Date the Seller shall immediately pay to the Agent the amount of such Asset
Impairment Value by wire transfer of immediately available funds.

Section 7. Expenses.
7.1 Reserved.

7.2  Expenses of the Agent. The Agent or purchasers at the Sale shall be
responsible for all out-of-pocket costs and expenses of the Sale, other than any costs, fees and
expenses owed by any of the Seller to RB pursuant to the Equipment Storage agreement dated
October 30, 2017 among RB and Seller (the “Equipment Storage Agreement”) or any costs or
expenses otherwise set forth in this Agreement which the Seller have agreed to pay.

Section 8. Proceeds. For purposes of this Agreement, “Proceeds” shall mean the
aggregate of (a) the total amount (in dollars) of all sales of Assets made by the Agent under this
Agreement (including any buyer’s premiums); and (b) all proceeds of Seller’s insurance for loss
or damage to Assets or loss of cash arising from events occurring during the Sale Term.

Section 9. Sales Taxes.

9.1 During the Sale Term, all sales, excise, gross receipts and other taxes
attributable to sales of Assets payable to any taxing authority having jurisdiction (collectively,
“Sales Taxes”) shall be payable by and be the responsibility of the Seller. The Seller shall be
responsible for the preparation of any reports or tax returns required to be filed with any
governmental authority in connection with any Sales Tax. The Seller shall sign such tax returns
and promptly file the same with the appropriate governmental authority. The Seller shall
promptly pay all such Sales Taxes to the appropriate governmental authority.

9.2  Without limiting the generality of Section 9.1 hereof, it is hereby agreed
that as the Agent is conducting the Sale solely as agent for the Seller, various payments that this
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Agreement contemplates that one party may make to the other party (including the payment by
Agent of the Guaranteed Amount) do not represent the sale of tangible personal property and,
accordingly, shall not be subject to Sales Taxes.

Section 10.  Force Majeure. If any casualty or act of God or act of terrorism prevents
or substantially inhibits the Sale or the conduct of business in the ordinary course at any RB
Facility, the remaining Assets located at such RB Facility, in the sole discretion of Agent, may
be transferred to other facilities owned or leased by Agent and the cost of such transfer shall be
borne by the Agent, and the Sale Termination Date shall be extended by the number of days
during which the Sale or conduct of the business in the ordinary course at any RB Facility was
substantially inhibited.

Section 11.  Conditions Precedent. The willingness of the Agent and the Seller to enter
into the transactions contemplated under this Agreement and the occurrence of the Sale
Commencement Date are directly conditioned upon the satisfaction of the following conditions
at the times indicated, unless specifically waived in writing by the applicable party:

€)) all representations and warranties of Seller and Agent hereunder
shall be true and correct as of the date hereof, as of the Sale Commencement Date, and as of
issuance of the Approval Order by the Bankruptcy Court;

(b) the Seller having obtained all consents and approvals Seller is
required to obtain in order to perform its obligations hereunder, which consents and approvals
shall not be subject to the satisfaction of any condition that has not been satisfied or waived and
shall be in full force and effect, except to the extent that the requirement for a particular consent
or approval is rendered inapplicable by the Approval Order or other order of the Bankruptcy
Court, if applicable;

() the Seller shall have provided Agent evidence satisfactory to the
Agent that the Seller has good and marketable title to the Assets without defect in title and that
the Seller is able to sell the Assets free and clear of all Liens;

(d) the Agent shall have conducted an inspection of the Assets on or
prior to the Sale Commencement Date (including but not limited to an inspection of the
condition of the Assets and verification that the Assets have been delivered to the required RB
Facilities), the results of which are satisfactory to the Agent;

(e) all original documents of title relating to any Asset (duly endorsed
and in a form suitable for transfer) shall have been delivered to Agent together with (i) all
powers of attorney necessary to convey title to such Assets executed in favor of Agent and all
other documentation necessary to convey title to such Assets, (ii) lien releases for any Liens on
such Assets, (iii) all machinery history documentation (including but not limited to all usage,
maintenance and repair records to the extent available)) related to the Assets, (iv) all
manufacturer and other warranties related to the Assets, (v) all licenses, permits, authorizations,
franchises and certifications of governmental and non-governmental authorities related to the
Assets, (vi) the keys to such Asset, and (vii) all other manuals, instructions and other materials
related to the Assets (to the extent available); and
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M entry by the Bankruptcy Court of the Approval Order approving
this Agreement and the transactions contemplated herein on or before December 1, 2017 and
such Approval Order having become a Final Order; provided, that the Agent may (but shall not
be required to) elect, in its sole and absolute discretion, to commence the Sale prior to the
Approval Order becoming a Final Order.

Section 12.  Representations, Warranties, Covenants, and Agreements.

12.1  Seller’s Representations, Warranties, Covenants, and Agreements. Seller
hereby, jointly and severally, represents, warrants, covenants, and agrees in favor of the Agent as
follows:

@) Seller: (i) is a corporation duly organized, validly existing and in
good standing under the laws of the state of its organization stated above; (ii) has all requisite
power and authority to own, lease and operate its assets and properties and to carry on its
business as presently conducted; and (iii) is and during the Sale Term shall continue to be duly
authorized and qualified as a foreign company to do business and in good standing in each
jurisdiction where the nature of its business or properties requires such qualification, including
the jurisdiction in which the Facilities are located.

(b) Subject to the entry by the Bankruptcy Court of the Bidding
Procedures Order or Approval Order, as applicable, Seller has all corporate right, power and
authority to (i) execute and deliver this Agreement and each other document and agreement
contemplated hereby (collectively, together with this Agreement, the “Agency Documents™) to
which it is a party, (ii) engage the Agent hereunder, (iii) make the representations, warranties,
covenants and agreements made herein and under the other Agency Documents to which it is a
party, (iv) to sell the Assets, and convey good and marketable title to the Assets on its own
behalf, to purchasers of the Assets in sales arranged (whether at auction or through orderly
liquidation sales) by the Agent, in all cases free and clear of all Liens, and (v) to perform fully its
obligations hereunder and under the other Agency Documents to which it is a party.

(c) Seller has taken all necessary actions required to authorize the
execution, delivery and performance of the Agency Documents to which it is a party, and no
further action, consent or approval is required on the part of Seller for Seller to enter into and
deliver the Agency Documents to which it is a party, to perform its obligations hereunder and
thereunder, and to consummate the Sale. Each of the Agency Documents to which it is a party
has been duly executed and delivered by Seller and constitutes the legal, valid and binding
obligation of Seller enforceable in accordance with its terms, except as enforcement hereof may
be limited by a subsequent bankruptcy, insolvency, reorganization, priority or other laws relating
to or affecting generally the availability of equitable remedies. No court order or decree of any
federal, state or local governmental authority or regulatory body is in effect that would prevent or
impair, or is required for Seller’s consummation of, the transactions contemplated by this
Agreement or any other Agency Document to which it is a party, and no consent of any third
party which has not been obtained is required therefor.

(d) The execution, delivery and consummation of this Agreement by
Seller (i) is not contrary to organizational documents of Seller or any prior resolution of Seller’s
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Board of Directors or vote of its shareholders, (ii) will not violate any order, law, rule or
regulation applicable to Seller or to the Assets, and (iii) does not now constitute, and will not,
with the passage of time, the giving of notice or otherwise, result in, a violation or breach of, or a
default under, any term or provision of any contract, agreement, order, judgment, decree, rule,
regulation or law to which the Seller or any of the Assets is subject or bound.

(e) Neither the execution of this Agreement, nor the consummation of
the transactions contemplated hereunder or under any other Agency Document to which it is a
party will result in the creation of any Lien on any of the Assets, other than the Liens created
hereunder in favor of the Agent.

() Subject to approval of the Bankruptcy Court, Seller has, and
throughout the Sale Term shall have, all consents and approvals, required by contract or
otherwise, necessary to consummate and perform the transactions contemplated by any Agency
Document to which it is a party.

(@)  The Seller owns, and shall own at all times during the Sale Term,
good and marketable title to all of the Assets. No Seller shall sell, transfer, assign, encumber,
grant a Lien upon or otherwise affect marketable title to the Assets, or challenge, dispute or
otherwise contest Agent’s right to proceed with the Sale. Upon the consummation of any Sale,
pursuant to the Approval Order the purchaser of the Assets shall acquire good and marketable
title to such Assets free and clear of any Lien.

(h) All Assets are subject to the representations and warranties set
forth herein.

0] During the Sale Term, the Agent shall be able to consummate and
conduct the Sale in Agent’s discretion. Agent shall be granted a license and right to use until the
Sale Termination Date the Seller’s trade names and logos and customer list relating to and used
in connection with the operation of the Assets, solely for the purpose of advertising the Sale in
accordance with the terms of this Agreement.

()] Except any amounts owing as a result of the commencement of the
Bankruptcy Case, and absent a bona fide dispute, throughout the Sale Term, Seller shall remain
current on all expenses and payables necessary for the conduct of the Sale, subject to any
restrictions that may be imposed under the Bankruptcy Code.

(K) The Seller is not subject to any judgment, decree, ruling,
injunction, assessment, attachment, award, charge, writ, executive order or administrative order
and to Seller’s knowledge, none have been threatened, which in either case would reasonably be
expected to have an adverse effect upon (A) Seller’s ability to perform its obligations under this
Agreement or any other Agency Document to which it is a party or (B) the conduct of the Sale or
the value of the Assets.

h Seller has not engaged any broker as a broker in connection with
the sale or transfer of the Assets contemplated by this Agreement or any other Agency Document
to which it is a party or otherwise is required to pay a fee to any broker in connection with the
same. No Seller has any liability or obligation to pay any fees or commissions to any broker,
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finder, or agent with respect to the transactions contemplated by this Agreement or any other
Agency Document to which it is a party or for which the Agent could become liable or obligated.

(m)  All Assets are in compliance in all material respects with all
applicable federal, state and local laws, rules, regulations and standards. The condition and
status of each of the Assets is unchanged (subject to normal wear and tear) from how such assets
appeared during the inspection conducted on the Agent’s behalf after delivery of the Assets to
the RB Facilities in accordance with Section 4.9 hereof, which inspection shall take place within
ten (10) days of the delivery of all of the Assets to the RB Facilities (the “Inspection”). The hour
meter reading and the mileage reading set forth on Schedule 12.1(m) hereto for each of the
Assets and the machinery history documentation for each of the Assets are each true, correct and
complete in all material respects and between the date hereof and the Sale Commencement Date
there will be no usage of the Assets outside the ordinary course of business.

(n) Seller has paid and shall continue to pay throughout the Sale Term,
all casualty, liability and other insurance premiums.

(o) Seller’s relationship with Agent is solely that of agent and
principal, not that of joint venturers or partners.

(p) Seller has not, nor shall Seller during the term of this Agreement,
take any actions with the intended result being to increase the cost of operating the Sale.

(a) From and after the date hereof, the Seller shall cooperate with the
Agent to obtain, collect, review and organize the documents of title and take all reasonable steps
and actions to prepare for the transfer of such documents of title in connection with the
commencement of the Sale. Without limiting the generality of the foregoing, the Seller shall use
their best efforts to provide copies of the documents of title to the Agent for review and
inspection and allow the Agent to review and inspect and have access to the files and books of
records of the Seller in connection therewith and discuss matters relating thereto with any
interested parties in the Chapter 11 Cases.

(N Immediately following the entry of the Approval Order, the Seller
shall provide Agent with all documentation and information related to any party that: (i) was
solicited by the Seller; or (ii) contacted Seller (including, but not limited to, by submitting a bid,
regardless of whether such bid was a qualified bid or not) with respect to consummating a
transaction with respect to any or all of the Seller’s assets.

12.2 Agent’s Representations and Warranties. Agent hereby represents,
warrants, covenants and agrees in favor of Seller as follows:

@ Agent (i) is a limited liability company or corporation, as
applicable, duly organized, validly existing and in good standing under the laws of the State of
Delaware; (ii) has all requisite power and authority to consummate the transactions contemplated
hereunder and under the other Agency Documents to which it is a party; and (iii) is and during
the Sale Term shall continue to be, duly authorized and qualified to do business and in good
standing in each jurisdiction where the nature of its business or properties requires such
qualification.
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(b) Agent has the right, power and authority to (i) execute and deliver
this Agreement and the other Agency Documents to which it is a party, (ii) make the
representations, warranties, covenants and agreements made herein and under the other Agency
Documents to which it is a party and (iii) perform fully its obligations hereunder and under the
other Agency Documents to which it is a party.

(c) Agent has taken all necessary actions required to authorize the
execution, delivery, and performance of the Agency Documents to which it is a party, and no
further action, consent or approval is required on the part of the Agent for the Agent to enter into
and deliver the Agent Document to which it is a party and to perform its obligations hereunder
and thereunder. Each of the Agency Documents to which it is a party has been duly executed
and delivered by Agent and constitutes the legal, valid and binding obligation of Agent,
enforceable in accordance with its terms, except as enforcement hereof may be limited by
bankruptcy, insolvency, reorganization, priority or other laws relating to or affecting generally
the availability of equitable remedies. No court order or decree of any federal, state or local
governmental authority or regulatory body is in effect that would prevent or impair, or is
required for any of Agent’s consummation of, the transactions contemplated by this Agreement
or any other Agency Documents to which it is a party, and no consent of any third party which
has not been obtained is required therefor.

(d) The execution, delivery and consummation of this Agreement by
the Agent (i) is not contrary to the organizational documents of the Agent or any prior resolution
of the Agent’s managers or directors, as applicable, or vote of its members or stockholders, as
applicable, (ii) will not violate any order, law, rule or regulation applicable to the Agent, and (iii)
does not now constitute, and will not, with the passage of time, the giving of notice or otherwise,
result in, a violation or breach of, or a default under, any term or provision of any material
contract, agreement, order, judgment, decree, rule, regulation or law to which the Agent is
subject or bound.

(e) No action, arbitration, suit, notice, or legal administrative or other
proceeding before any court or governmental body has been instituted by or against Agent, or
has been settled or resolved, or to Agent’s knowledge, has been threatened against or affects the
Agent, (i) that questions the validity of this Agreement or any other Agency Documents to which
it is a party or any action taken or to be taken by Agent in connection with this Agreement or any
other Agency Document to which it is a party, or (ii) that, if adversely determined, would have a
material adverse effect upon Agent’s ability to perform its obligations under this Agreement or
the other Agency Documents to which it is a party.

() The Sale shall be conducted in compliance in all material respects
with all applicable state and local laws, rules and regulations, except as provided for in the
Approval Order

Section 13. Insurance.

13.1 Seller’s Liability Insurance. Seller shall continue at its cost and expense
until the Sale Termination Date, in such amounts as it currently has in effect, all of its liability
insurance policies including, as applicable, commercial general liability insurance, products
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liability, comprehensive public liability, auto liability and umbrella liability insurance, and shall
cause Agent to be named an additional named insured with respect to all such policies. Prior to
the Sale Commencement Date, Seller shall deliver to Agent certificates evidencing such
insurance setting forth the duration thereof and naming Agent as an additional named insured, in
form reasonably satisfactory to Agent. During the Sale Term, such policies shall require at least
thirty (30) days’ prior notice to Agent prior to the cancellation, nonrenewal or material change of
any such policy. In the event of a claim under any such policies, Seller shall be responsible for
the payment of all deductibles, retentions or self-insured amounts thereunder, except to the
extent that it is finally determined that such liability arose by reason of the gross negligence or
willful misconduct of the Agent, or the Agent’s employees, independent contractors or agents
(other than Seller’s employees) in which cases the Agent shall indemnify the Seller for all such
amounts. No Seller shall make any change in the amount of any deductibles or self-insurance
amounts prior to the Sale Termination Date without Agent’s prior written consent.

13.2  Seller’s Casualty Insurance. Seller shall provide throughout the Sale
Term, at Seller’s expense, fire, flood, theft and extended coverage casualty insurance covering
the Assets in a total amount equal to no less than the Guaranteed Amount. From and after the
date of this Agreement until the Sale Termination Date, all such policies shall also name Agent
as loss payee (as its interest may appear), unless otherwise provided in the Approval Order. In
the event of a loss to the Assets on or after the date of this Agreement, the proceeds of such
insurance attributable to the Assets plus any self-insurance amounts and the amount of any
deductible or any self-insured retention (which amounts shall be paid by the Seller), shall
constitute Proceeds hereunder and shall be paid to the Agent. Prior to the Sale Commencement
Date, Seller shall deliver to Agent certificates evidencing such insurance setting forth the
duration thereof and naming the Agent as loss payee (as its interest may appear), in form and
substance reasonably satisfactory to Agent. During the Sale Term, all such policies shall require
at least thirty (30) days’ notice to Agent prior to the cancellation, non-renewal or material change
of any such insurance policy. In the event of a claim under any such policies Seller shall be
responsible for the payment of all deductibles, retentions or self-insured amounts thereunder,
except to the extent that it is finally determined that such liability arose by reason of the gross
negligence or willful misconduct of the Agent, or the Agent’s employees, independent
contractors or agents (other than Seller’s employees) in which cases the Agent shall indemnify
the Seller for all such amounts. No Seller shall make any change in the amount of any
deductibles or self-insurance amounts prior to the Sale Termination Date without Agent’s prior
written consent.

13.3 Risk of Loss. Without limiting any other provision of this Agreement,
Seller acknowledges that the Agent is conducting the Sale on behalf of Seller solely in the
capacity of an agent, and that in such capacity (i) the Agent shall not be deemed to be in
possession or control of the Assets, or of Seller’s employees, and (ii) except as expressly
provided in this Agreement, the Agent does not assume any of any Seller’s obligations or
liabilities with respect to any of the foregoing. Seller and the Agent agree that Seller shall bear
all responsibility for liability claims of Seller’s customers, employees and other persons relating
to the Assets during and after the Sale Term, except to the extent any such claim arises directly
from the acts or omissions of the Agent (an “Agent Claim”). In the event of any such liability
claim other than an Agent Claim, the Seller shall administer such claim and shall present such
claim to each Seller’s liability insurance carrier in accordance with Seller’s historic policies and
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procedures, and shall provide a copy of the initial documentation relating to such claim to the
Agent. To the extent that the Seller and the Agent agree that a claim constitutes an Agent Claim,
the Agent shall administer such claim and shall present such claim to its liability insurance
carrier, and shall provide a copy of the initial documentation relating to such claim to the Seller.
In the event that the Seller and the Agent cannot agree whether a claim constitutes an Agent
Claim, each party shall present the claim to its own liability insurance carrier, and a copy of the
initial claim documentation shall be delivered to the other party.

Section 14. Indemnification.

14.1 Survival. Subject to the limitations and other provisions of this
Agreement, the representations and warranties contained herein shall survive the Sale Term and
shall remain in full force and effect until the date that is ninety (90) days after the Sale
Termination Date. All covenants and agreements of the parties contained herein shall survive
the Sale Term until the date that is ninety (90) days after the Sale Termination Date or for the
period explicitly specified therein. Notwithstanding the foregoing, any claims asserted in good
faith with reasonable specificity (to the extent known at such time) and in writing by notice from
the non-breaching party to the breaching party prior to the expiration date of the applicable
survival period shall not thereafter be barred by the expiration of the relevant representation or
warranty and such claims shall survive until finally resolved.

14.2  Seller Indemnification. Seller, on behalf of itself and its successors and
assigns, shall, jointly and severally, defend, indemnify and hold Agent, its affiliates, and their
officers, directors, members, managers, employees, agents, representatives and independent
contractors (collectively, “Agent Indemnified Parties”) harmless from and against, and agree to
pay or cause to be paid to the Agent, all claims, demands, penalties, losses, deficiencies, actions,
judgments, interest, awards, fines, costs, expenses, proceedings, liabilities or damages of
whatever kind, including, without limitation, reasonable attorneys’, accountants’, consultants’
and engineering fees and expenses and the cost of enforcing a right to indemnification hereunder
and the cost of pursuing any insurance providers (“Damages”), whether directly or indirectly
asserted against, resulting from, in connection with, arising from, or related to:

(@) a breach of or any inaccuracy in any of the Seller’s representations
or warranties contained in any Agency Document to which it is a party, other than items with
respect to which the Agent is entitled to seek and obtain an adjustment pursuant to Section 6.4;

(b) a breach of or failure to comply with any of the Seller’s
agreements or covenants contained in any Agency Document to which it is a party, other than
items with respect to which the Agent is entitled to seek and obtain an adjustment pursuant to
Section 6.4;

(c) any failure of any Seller to pay to its employees any wages,
salaries or benefits determined by the Bankruptcy Court to be due to such employees during the
Sale Term;

(d) any consumer warranty or products liability claims relating to
Assets;
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(e) any taxes payable by any Seller, including those arising out of the
transactions contemplated by this Agreement;

U] any Damages, liability or other claims asserted by customers, any
of any Seller’s employees, or any other person against any Agent Indemnified Party (including,
without limitation, claims by employees arising under worker’s compensation) arising out of,
relating to or otherwise in connection with, the Sale and the transactions contemplated hereby,
other than Damages required to be indemnified by Agent pursuant to Section 14.3 hereof;

(9) any environmental and/or hazardous materials claims relating to
the Assets, any Facility and/or the Sale; and

(h) the negligence, unlawful conduct or willful misconduct of any
Seller or any of its officers, directors, employees, agents or representatives.

14.3  Agent Indemnification. Agent shall indemnify and hold Seller, its
affiliates, and their officers, directors, members, managers, employees, agents, representatives
and independent contractors from and against all Damages, whether directly or indirectly
asserted against, resulting from, in connection with, arising from, or related to a breach of, failure
to comply with, or any inaccuracy in, any of Agent’s agreements, covenants, representations or
warranties contained in any Agency Document to which it is a party.

14.4  Limitation of Indemnification. Notwithstanding the foregoing or any other
provision of this Agreement, the Agent shall have no liability to any Seller, and shall have no
indemnification obligations hereunder, to the extent relating to or arising out of (i) environmental
and/or hazardous materials claims, (ii) any product liability claims by purchasers, subsequent
purchasers or users of any Assets sold in the Sale, (iii) any taxes payable by any Seller, including
personal property taxes and taxes arising out of the transactions contemplated by this Agreement,
or (iv) prior liabilities and proceedings relating to the Assets or any Facility. No party shall be
entitled to recover more than once for any Damages indemnified pursuant to this Section 14
(including, without limitation, if recovery of such Damages is otherwise provided for in any
other provision of this Agreement).

145 Costs and Expenses. In the event that any party institutes legal
proceedings to enforce any obligations hereunder, then all attorneys' fees and costs actually and
reasonably incurred in connection with the prosecution and/or defense of such legal proceedings
shall be awarded and paid to the prevailing party in such legal proceeding by the party who does
not so prevail. These fees and costs shall be in addition to any fees and costs recoverable under
applicable law or statute. The "prevailing party” is that party whose position is substantially
upheld in the ultimate adjudication of the dispute, including any appeals.

14.6 Reserved.

14.7 Procedure for Indemnification for Third Party Claims.

@ If the Seller or the Agent believe that it or they may be entitled to
indemnification under this Section 14 (the “Indemnified Party”), then the Indemnified Party shall
promptly give to the other party providing the indemnification (the “Indemnifying Party”)
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written notice of any claim, suit, proceeding, or matter for which indemnity may be sought;
provided, however, that failure by the Indemnified Party to give such notice shall not relieve the
Indemnifying Party from any liability it may have pursuant to this Agreement except to the
extent materially prejudiced thereby. Such notice shall set forth in reasonable detail (i) the basis
of and facts relating to such claim, (ii) the Sections of this Agreement pursuant to which the
claim is made, and (iii) the dollar amount of such claim (to the extent it can be determined). The
Indemnifying Party shall have a period of thirty (30) days to respond thereto. If the Indemnifying
Party does not respond within such thirty (30) day period it shall be deemed to have accepted
responsibility for such indemnity and shall reimburse the Indemnified Party accordingly.

(b) Each party shall have the right, at its own option, to be represented
by counsel of its choice and to assume the defense or otherwise control the handling of any third
party claim, suit, proceeding or matter for which indemnity is sought, as set forth in the notice
sent by the Indemnified Party by notifying the Indemnified Party in writing to such effect within
thirty (30) days after receipt of such notice. If the Indemnifying Party does not give timely notice
in accordance with the preceding sentence, then the Indemnifying Party shall be deemed to have
elected not to assume the defense of such claim, suit, proceeding or matter. If the Indemnifying
Party assumes the defense or otherwise controls the handling of any claim, suit, proceeding or
matter for which indemnity is sought, the Indemnifying Party shall have the right to appeal any
decision rendered on such claim, proceeding or matter; provided, however, that if the
Indemnified Party determines in good faith that there is a reasonable probability that a claim,
suit, proceeding or matter may adversely affect it or its affiliates other than as a result of
monetary damages for which it would be entitled to indemnification under this Agreement, then
the Indemnified Party may, by notice to the Indemnifying Party, assume the exclusive right to
defend, compromise, or settle such claim, suit, proceeding or matter, all at the expense (including
costs of investigation and defense and reasonable attorneys’ fees) of the Indemnifying Party, but
the Indemnifying Party will not be bound by any determination of a claim, suit, proceeding or
matter so defended or any compromise or settlement effected without its consent (which may not
be unreasonably withheld). In the event that Indemnifying Party does not assume the defense or
otherwise control the handling of such claim, suit, proceeding or matter, the Indemnified Party
may retain counsel to defend such claim, suit, proceeding or matter, and the reasonable
attorneys’ fees, costs and disbursements, including any other reasonable and customary fees,
incurred by the Indemnified Party shall be subject to reimbursement in accordance with the
indemnities in this Section 14.

() Each party shall cooperate in the defense of any such claim or
litigation (and the Indemnifying Party shall discuss its strategies with the Indemnified Party and
shall provide drafts of all litigation documents to the Indemnified Party a reasonable period of
time prior to the service and/or filing thereof to the extent practicable) and each party shall make
available to the other all books and records which are relevant in connection with such claim or
litigation. The Indemnifying Party will not consent to the entry of any judgment or enter into any
settlement with respect to any matter which does not include a provision whereby the plaintiff or
claimant in the matter releases the Indemnified Party from all liability with respect thereto
without the written consent of the Indemnified Party.

14.8 Effect of Investigation. The representations, warranties and covenants of
the Indemnifying Party, and the Indemnified Party's right to indemnification with respect thereto,
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shall not be affected or deemed waived by reason of any investigation made by or on behalf of
the Indemnified Party (including by any of its representatives) or by reason of the fact that the
Indemnified Party or any of its representatives knew or should have known that any such
representation or warranty is, was or might be inaccurate.

Section 15.  Defaults. In the event of Seller’s or the Agent’s failure to perform any of
their respective material obligations hereunder, which failure shall continue uncured (if possible
of being cured) five (5) Business Days after receipt of written notice thereof to the defaulting
party, the non-defaulting party may, in its discretion, elect to terminate this Agreement upon five
(5) Business Days’ written notice to the other party, provided that upon such termination the
Seller shall return the Guaranteed Amount to Agent minus any Proceeds received by Agent from
the Sale.

Section 16.  Further Assurances. From time to time, the Agent and Seller shall, and
shall cause their respective affiliates to, (a) execute, acknowledge and deliver all such further
conveyances, notices, and such other instruments, and shall take such further commercially
reasonable actions, as may be necessary or appropriate to fully and effectively transfer, assign
and convey unto a purchaser each Asset and (b)(i) to furnish upon request to each other such
further information, (ii) to execute and deliver to each other such other documents, and (iii) to do
such other acts and things, all as the other party may reasonably request for the purpose of
carrying out the intent of this Agreement and the documents referred to in this Agreement.

Section 17. Bidding and Auction; Exclusivity; Breakup Fee and Expense
Reimbursement.

17.1  The Seller and the Agent acknowledge that this Agreement and the Sale of
the Assets are subject to higher and better bids and Bankruptcy Court approval. The Agent and
Seller acknowledge that Seller must take reasonable steps to demonstrate that they have sought
to obtain the highest or otherwise best price for the Assets, including giving notice thereof to the
creditors of Seller and other interested parties, providing information about Seller’s business to
prospective bidders, entertaining higher and better offers from such prospective bidders and, in
the event that additional qualified prospective bidders desire to bid for the Assets, conducting an
auction (the “Auction”). Unless Agent otherwise agrees in writing, it shall not be deemed a back-
up bidder at the Auction.

17.2  From the date of this Agreement until the entry by the Bankruptcy Court
of the Bidding Procedures Order (the “Exclusivity Period”), the Seller will not (and will instruct
their representatives, investment bankers and any other person acting on their behalf, not to),
directly or indirectly (i) solicit or initiate submission of any proposals or offers from any
corporation, partnership, person or group relating to any acquisition, liquidation, sale, purchase
or option to purchase, directly or indirectly, in one transaction or a series of related transactions,
including any merger, consolidation, stock acquisition, asset acquisition, binding share exchange,
business combination, recapitalization, liquidation, dissolution, joint wventure or similar
transaction, any of the Assets or any capital stock or other equity interests of Seller (a
“Competitive Transaction”), (ii) engage in any negotiations or discussions with respect to any
such Competitive Transaction or (iii) furnish any information with respect to a Competitive
Transaction to any person or entity. The Seller agrees that any discussions or negotiations with
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respect to any Competitive Transaction that are in effect on the date of this Agreement shall
cease during the Exclusivity Period by Seller indicating that they are subject to an exclusivity
agreement and are unable to entertain any proposals or engage in negotiations or discussions
during the Exclusivity Period. Notwithstanding the foregoing, a Competitive Transaction shall
not be deemed to include any discussion by Seller involving property not considered as an Asset
under this agreement.

17.3 In the event that this Agreement shall not be consummated because the
Seller elects, as a consequence of the Auction, to pursue an alternative higher or better
transaction (whether with another party serving as liquidating agent, as a going concern buyer, or
otherwise), the Seller shall pay to the Agent from the first proceeds of such alternative
transaction the sum of (i) $25,000 (“Breakup Fee™), (ii) all amounts due to RB pursuant to the
Equipment Storage Agreement (“Storage Fee”), and (iii) the Agent’s reasonable and documented
out-of-pocket expenses (including expenses of outside counsel, accountants and financial
advisors) incurred by Agent in connection with the transactions contemplated hereby, including,
without limitation, in connection with the negotiation of this Agreement and the other Agency
Documents and the Agent’s due diligence of the Assets, up to a maximum amount of $25,000
(“Expense Reimbursement”). The Seller shall take into account the Breakup Fee, Storage Fee
and Expense Reimbursement in each round of bidding at the Auction.

17.4 The Seller and the Agent acknowledge and agree, and the motion to
approve the Bidding Procedures Order shall reflect the fact that, (i) the Breakup Fee, Storage Fee
and Expense Reimbursement are not a penalty, but rather are liquidated damages in a reasonable
amount that will compensate the Agent in the circumstances in which such amounts are payable
for the efforts and resources expended and opportunities foregone while negotiating this
Agreement and in reliance on this Agreement and on the expectation of the consummation of the
transactions contemplated hereby, which amount would otherwise be impossible to calculate
with precision and (ii) the provisions of this Agreement, including this Section 17, are
reasonable, were a material inducement to the Agent to enter into this Agreement, are necessary
to preserve the Agent’s bid in the event of an Auction and are designed to achieve the highest
and best priced for the Assets.

Section 18. Miscellaneous.

18.1 Notices. All notices and communications provided for pursuant to this
Agreement shall be in writing, and sent by hand, by email, facsimile, or a recognized overnight
delivery service, as follows:

If to the Agent: Gordon Brothers Commercial & Industrial, LLC
800 Boylston Street, 27t Floor
Boston, MA 02199
Attention: James Burke
Email: jburke@gordonbrothers.com
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With copies to Choate Hall & Stewart LLP
Two International Place
Boston, MA 02110
Attention: Kevin Simard
Fax: (617) 248-4000
Email: ksimard@choate.com

If to Seller: Ashesh Pansuria
Tortola Advisors
500 Church Street, Suite 600
Nashville, TN 37219
apansuria@tortolaadvisors.com

With copies to: R. Alex Payne
Dunham Hildebrand, PLLC
1704 Charlotte Avenue, Suite 105
Nashville, Tennessee 37203
alex@dhnashville.com

Notices, demands and requests which shall be served in the manner aforesaid shall, except as
otherwise provided herein, be deemed to be sufficiently delivered or given for all purposes
hereunder (i) in the case of personal delivery or email, upon such delivery, (ii) in case of
overnight express delivery, one (1) day after delivery to such delivery service, and (iii) in the
case of facsimile, upon sender’s receipt of confirmation of proper transmission. By notice
complying with the foregoing provisions of this Section 18.1, either party may from time to time
change its address for notice purposes, except that any such notice shall not be deemed delivered
until actually received. Any notice received on a non-Business Day or after 5:00 p.m. New York
time shall be deemed delivered on the following Business Day.

18.2 Governing Law; Venue.

@ This Agreement shall be governed and construed in accordance
with the laws of the State of New York without regard to conflicts of laws principles thereof
except where governed by the Bankruptcy Code.

(b) Any action, claim, suit or legal proceeding arising out of, based
upon or relating to this Agreement or the transactions contemplated hereby shall be brought
solely in the Bankruptcy Court (or any court exercising appellate jurisdiction over the
Bankruptcy Court). Each party hereby irrevocably submits to the exclusive jurisdiction of the
Bankruptcy Court (or any court exercising appellate jurisdiction, over the Bankruptcy Court) in
respect of any action, claim, suit or legal proceeding arising out of, based upon or relating to this
Agreement or any of the rights and obligations arising hereunder, and agrees that it will not bring
any action arising out of, based upon or related thereto in any other court; provided, however,
that if the Bankruptcy Case is dismissed, any action, claim, suit or legal proceeding arising out
of, based upon or relating to this Agreement or the transactions contemplated hereby shall be
heard and determined solely in state or federal courts of the City and County of New York and
any state appellate court herefrom within the State of New York. Each party hereby irrevocably
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waives, and agrees not to assert as a defense, counterclaim or otherwise, in any such action,
claim, suit or legal proceeding, (a) any claim that it is not personally subject to the jurisdiction of
the above named courts for any reason other than the failure to serve process in accordance with
Section 18.1, (b) any claim that it or its property is exempt or immune from jurisdiction of any
such court or from any legal process commenced in such courts (whether through service of
notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of
judgment or otherwise) and (c) to the fullest extent permitted by applicable law, any claim that
(1) the suit, action or legal proceeding in such court is brought in an inconvenient forum, (ii) the
venue of such suit, action or legal proceeding is improper or (iii) this Agreement or any other
agreement or instrument contemplated hereby or entered into in connection herewith, or the
subject matter hereof or thereof, may not be enforced in or by such courts. Each party agrees
that notice or the service of process in any action, claim, suit or legal proceeding arising out of,
based upon or relating to this Agreement or any of the rights and obligations arising hereunder or
thereunder, shall be properly served or delivered if delivered in the manner contemplated by this
Section 18.1 (provided that nothing herein shall affect the right to effect service of process in any
other manner permitted by New York law).

(©) EACH OF THE PARTIES HERETO IRREVOCABLY WAIVES
TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW ANY AND ALL RIGHT
SUCH PARTY MAY HAVE TO TRIAL BY JURY IN ANY ACTION, CLAIM, SUIT OR
LEGAL PROCEEDING BETWEEN THE PARTIES HERETO ARISING OUT OF, BASED
UPON OR RELATING TO THIS AGREEMENT OR THE NEGOTIATION, EXECUTION OR
PERFORMANCE HEREOF.

18.3  Entire Agreement. This Agreement and the exhibits and schedules hereto
contain the entire agreement between the parties hereto with respect to the transactions
contemplated hereby and supersedes and cancels all prior agreements, including, but not limited
to, all proposals, letters of intent or representations, written or oral, with respect thereto.

18.4 Amendments. This Agreement may not be modified except in a written
instrument executed by the Seller and the Agent.

18.5 No Waiver. No consent or waiver by any party, express or implied, to or
of any breach or default by the other in the performance of its obligations hereunder shall be
deemed or construed to be a consent or waiver to or of any other breach or default in the
performance by such other party of the same or any other obligation of such party. Failure on
the part of any party to complain of any act or failure to act by the other party or to declare the
other party in default, irrespective of how long such failure continues, shall not constitute a
waiver by such party of its rights hereunder.

18.6  Successors and Assigns. This Agreement shall inure to the benefit of and
be binding upon Agent and Seller, and their respective successors and assigns, including any
liquidation agent appointed by the Bankruptcy Court, provided that this Agreement may not be
assigned by any party hereto without the prior written consent of the other parties hereto except
that this Agreement may be assigned by the Agent to any of its affiliates.
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18.7  Execution in Counterparts. This Agreement may be executed in two (2) or
more counterparts, each of which shall be deemed an original and all of which together shall
constitute but one agreement. This Agreement may be executed by facsimile, and such facsimile
signature shall be treated as an original signature hereunder.

18.8 Section Headings. The headings of sections of this Agreement are
inserted for convenience only and shall not be considered for the purpose of determining the
meaning or legal effect of any provisions hereof.

18.9 Survival. All representations, warranties, covenants and agreements made
by the parties hereto shall be continuing, shall be considered to have been relied upon by the
parties and shall survive the execution, delivery and performance of this Agreement.

18.10 Specific Performance. The parties hereto agree that irreparable damage
would occur if any provision of this Agreement were not performed in accordance with the terms
hereof and that the parties shall be entitled to specific performance of the terms hereof, in
addition to any other remedy to which they are entitled at law or in equity.

18.11 Agent Affiliates. The Seller acknowledges that certain of the affiliates of
the Agent (together, the Agent Group”) are engaged in a wide range of financial services and
business (including private equity, debt financing, commercial and industrial, retail, and
valuation and other advisory services). Members of the Agent Group and businesses within the
Agent Group generally act independently of each other. Accordingly, there may be situations
where parts of the Agent Group have had and continue to have business relationships with the
Seller, including the provision of lending, advisory and other services. The Seller agrees that
these relationships do not represent a conflict of interest with regard to the transactions
contemplated by this Agreement.

Section 19.  Security Interest. In consideration of Agent’s payment of the Guaranteed
Amount effective as of the Sale Commencement Date, Company hereby grants to Agent a valid
and perfected first priority, senior security interest in and lien upon:(i) the Assets, and (ii); the
Proceeds, to secure the payment of the Guaranteed Amount and all Proceeds thereof, as well as,
all obligations of Company to Agent hereunder. Upon the entry of the Approval Order and upon
payment of the Guaranteed Amount the security interest and lien granted to the Agent hereunder
shall be deemed properly perfected without the necessity of filing financing statements,
notification on any certificate of title or the taking of any other action or other documentation.

Section 20.  Bidding. At the Auction: (i) the Company shall not offer any other bidder
any breakup fee, bid fee or other consideration for making a bid; (ii) any overbids shall not be in
increments of less than $25,000; (iii) all competing bids shall be on the same terms and
conditions as this Agreement other than as to the increased by the minimum overbid; (iv) any bid
by any person other than the Agent must exceed the amount of the Agent’s last bid plus the sum
of the minimum bid increment, Breakup Fee, Storage Fee and Expense Reimbursement and the
Agent’s may credit bit the sum of the Breakup Fee, Storage Fee and Expense Reimbursement
and (v) to the extent the Agency Agreement or any overbid made by the Agent is not deemed to
be the highest and otherwise best bid the Agent shall not be required to remain as a backup
bidder.
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EXECUTION VERSION

IN WITNESS WHEREOQF, Agent and the Seller hereby execute this Agreement by their
duly authorized representatives as of the day and year first written above.

AGENT:
GORDON BROTHERS
COMMERCIA DUSTRIAL, LLC

By:
ame; w
Titke’ O

RITCHIE BROS. AUCTIONEERS (AMERICA)
INC.

By: dac Dalsn
ame: Zac Dalton
Title: Director

SELLER:

PHOENIX OF TENNE
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EXHIBIT A

Assets
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Exhibit A

Phoenix of TN, Inc.: Assets

Asset # Year Color Make Model VIN Tag Mileage
4253 2014 white Ram 3500 3C63R3GL4AEG304253 CJ19117 62,000
7803 2014 White Ram 3500 3C63R3GL7EG187803 FBJ9239 98,103
1331 2014 Ram 3500 3C63R3GL5EG161331 CJ07588 83,305
6874 2014 white Ram 1500 1C6RR7ST7ES196874 18565H2 66,398
5286 2014 white Ram 1500 1C6RR7ST2ES275286 441(H1)59 88,438
7802 2014 White Ram 3500 3C63R3GL5EG187802 18582(H2) 98,042
7804 2014 White Ram 3500 3C63R3GLIEG187804 31248(H2) 101,869
1753 2013 White Ram 3500 3C63R3GL6DG561753 13863H2 77,578
7724 2013 White Ford F150 1FTFW1ET8DKG17724 315(H1)26 76,843
8803 2013 white Ram 3500 3C63R3GL7DG548803 13874(H2) 62,886
6699 2013 white Ram 3500 3C63R3GL5DG526699 13653(H2) 77,968
7533 2013 White Ford F150 1FTFW1ET1DKG17533 294(H1)87 127,602
0054 2013 white ford F350 1FT8W3BT4DEB40054 (H2)80383 94,710
2590 2013 WHITE Ford F350 1FT8W3BTS5DEA72590 11632(H2) 100,616
5747 2013 WHITE Ford 350 1FT8W3BTXDEA65747 11707(H2) 89,100
0197 2013 WHITE Ford F150 1FTFW1ETS5DFA20197 191(H1)36 89,072
2310 2013 White Ford F150 1FTFW1ET2DFA32310 188(H1)30 98,969
5957 2012 white Ford F450 1FDOW4HTXCEC15957 (H3)28478 36,590
2287 2013 white ford F150 1FTFW1ETODFB72287 188H125 98,025
3642 2012 white Ford F350 1FT8W3DT2CEC93642 04569(H2) 156,009
0196 2010 white Ford E150 1FTNE1IEW8ADA10196 164(H1)38 131,000
4042 2006 Ford E150 splicing 1FTRE14W96HA34042 919H158 90,776
9910 2012 white Ford F450 1FDOW4HTOCED19910 (H3)16989 67,760
9909 2012 Ford F450 1FDOW4HT4CED19909 (H3)16985 106,000
1607 2012 white Ford F350 1FD8W3HT5CEB31607 11504(H2) 71,104
9798 2013 White Ford F150 1FTFW1ET9DFA09798 111(H1)60 109,300
7455 2012 white Ford E150 1FTNE1EW6CDB27455 112H115 15,479
4756 2013 white Ford F150 1FTFW1ET3DFA44756 084(H1)13 144,033
5258 2012 Ford F350 1FT8W3BT1CEB05258 (H2)00811 136,684
9686 2012 white Ford F150 1FTFW1ET3CFB39686 92(H1)864 145,015
2486 2012 white Ford F250 1FT7W2BTOCED12486 09364H2 106,680
8534 2011 White Toyota Tacoma 3TMLU4ENXBMO058534 45(H1)203 170,925
3441 2011 White Ford F350 1FT8W3DT2BEA93441 (H2)94975 160,153
2683 2011 white Ford F350-Flatbed 1FD8W3HT1BEA72683 00512(H2) 147,024
5172 2011 Gray Ford f250 1FT7W2BT7BEA35172 AW68007 110,811
7411 2011 black Ford F250 1FT7W2BT4BEB17411 (H2)92354 227,297
2579 2011 pearl GMC Yukon XL 1GKS2MEF8BR302579 60(H1)211 17,700
5899 2011 blue Ford F150 1FTFW1CT2BFC85899 73H1871 160,000
1107 2010 white Toyota Tacoma STELU4EN2AZ731107 37(H1)307 191,765
4163 2010 white Chevy 3500 express 1GB3G2BG3A1164163 (H2)96706 84,497
8987 2006 White Ford F250 1FTSW21P76ED78987 (H3)08754 232,413
4229 2003 Black Ford Ranger 1FTZR45E83TA34229 399(H1)09 239,086
9478 2007 Ford F750 Dump 3FRXF75N17V509478 24,924
0309 2016 Black EGIL UT-gooseneck 5JTGN2525GA020309 U765797
9772 2016 Black TLC Utility 1T9BU2025GL799772 Applied
8855 2016 Black Lamar Dump 5RVDC1421GP038855 Applied
3169 2015 Black Sure-trac Utility carhauler 5JW1U2021F1103169 U539618
7213 2014 Black PJ trailer carhauler 4P5T62222E1207213 T319135
3028 2013 White Lark trailer 5RTBE1825DD033028 U516141
8440 2014 White Homesteader trailer SHABE1622EN028440 U515019
2949 2013 White homesteader trailer 5HABE1621DN022949 U446209
9714 2013 Black TLC trailer 1T9BU2527DL799714 U568487
8981 2013 White homesteader trailer 5HABE1222DN018981 U426844
0527 2013 White Homesteader trailer SHABE1629DN020527 U391562
1226 2013 White Homesteader trailer S5HABE1427DN021226 U391534
8651 2013 Black Homesteader trailer SHABE1427DN018651 U391535
5371 2012 White Homesteader trailer 5HABE1623CN015371 U348231
7264 2012 White Homesteader trailer S5HABE1215CN017264 U372129
7152 2012 White Homesteader trailer 5HABE1428CN017152 U391524
1223 2013 White Homesteader trailer SHABE1228DN021223 U391527
9714 2011 Black TLC GOOSENECK 1T9GU2523BL799714 U200544
9740 2011 Black TLC GOOSENECK 1T9GU2524BL799740 U246324
0337 2010 Black Anderson Flatbed 4YNBN1825AC060337 U200576
787 2010 Black TLC GOOSENECK 1T9GU25XAL799787 U200584
5969 2010 White Carry-On Cargo 4YMCL0817AG095969 U200543
9028 2008 Albright Flatbed 1A9FB20268L429028 1989463
9015 2008 ATM 1A9FB182X8L429015 T989449
9211 2008 ATM Flatbed 1A9FB16268L429211 U038257
5300 2007 White Homestead 5HABE20217N005300 T989419
9114 2007 Black Albright Flatbed 1A9FB182371L429114 T860233
9055 2006 Black ATM Utility 1A9FB18246L429055 T984029
4259 2005 White HAUL CT 16HPB21215H134259 U307154

Marathon Generator Generator & trailer 81120778
Skid Loader New Holland LMU023167
Mini Excavator Takeuchi TB135 13512712

Forklift 2000 Yale GLCO30AFNUAE082 A809N10056X

Forklift Hyster S40XL E187V02446L

Forklift Yale GLCO40AENUAEO083 N548291

Forklift CAT C3000 AT81F01314

MX240 2016 Vermeer Water Mix System 1VR6120P7GF003775

Rock BIT for Skid Steer Kennametal 1240SS
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EXHIBIT B

Excluded Assets

As used in this Agreement the term “Excluded Assets” means any right, title or interest of the
Seller in any of the following:

@ Seller’s rights under this Agreement (including the right to receive the payments
to the Seller hereunder delivered to the Seller pursuant to this Agreement);

(b) all cash and cash equivalents, including checks, commercial paper, treasury bills,
certificates of deposit and other bank deposits, securities, securities entitlements, instruments and
other investments of the Seller and all bank accounts and securities accounts, including any cash
collateral that is collateralizing any letters of credit;

(© all documents relating to the Bankruptcy Case, all minute books, corporate
records (such as stock registers) and organizational documents of the Seller, and Tax Returns,
and other Tax work papers;

(d) any claims, rights, defenses, or other causes of action arising under Chapter 5 of
the Bankruptcy Code, including, without limitation, under Bankruptcy Code Sections 502, 510,
541, 542, 543, 544, 545, 547, 548, 549, 550, 551 or 553, or under similar or related state or
federal statutes and common law, including state fraudulent transfer laws, whether or not
prosecution of such actions has commenced, and whether or not standing to bring such claims is
held by any representatives of the Seller, any party-in-interest, or any other entity or person or
similar proceedings;

(e) any security deposits or pre-paid expenses whether or not associated with the
Assets;

0] all insurance policies and binders, all claims, refunds and credits from insurance
policies or binders due or to become due with respect to such policies or binders and all rights to
proceeds thereof, except as set forth in Section 13;

(9) all shares of capital stock or other equity interests of any Seller or securities
convertible into or exchangeable or exercisable for shares of capital stock or other equity
interests of any Seller;

(h) all Accounts Receivable;

0] all Real Property;

()] all intercompany loans and any interest thereon; and

(K) all Inventory.
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EXHIBIT C
Facilities

Nashville, Tennessee
Phoenix, Arizona

Fort Worth, Texas

b=

Davenport, Florida
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EXHIBIT D

Form of Bill of Sale

For the sum of (% ) and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Phoenix of
Tennessee, Inc. (the “Seller”) by and through its agent and attorney in fact Gordon Brothers
Commercial & Industrial, LLC and Ritchie Bros. Auctioneers (America) Inc. (collectively, the
“Agent”), hereby sells, assigns, and transfers to [ ] having an address of
(the “Buyer”), the personal property listed on Exhibit “A”, annexed hereto
and incorporated herein by reference (the “Equipment”).

Seller hereby grants, conveys, sells, assigns, transfers and delivers to Buyer, its
successors and assigns, all of Seller’s right, title, interest and benefit, of whatever kind and
nature, tangible and intangible, in and to all of the Equipment, free and clear of any liability,
charge, lien, claim or encumbrance of any kind and disclaims any representations and warranties.
By way of further explanation and not limitation, the Equipment is being conveyed to Buyer on
an “AS 1S” and “WHERE 1S” without any representation or warranty either expressed, implied
or imposed by law.

Buyer hereby acknowledges and agrees that (i) it has made its own independent
investigation with respect to the Equipment; and (ii) no warranties or representations, either
express, implied or imposed by law, are being made by Seller or the Agent with respect to the
Equipment, including, without limitation, the maintenance, repair, condition, design,
marketability, accuracy or completeness of the equipment. Seller and Agent hereby disclaim, and
Buyer hereby acknowledges not receiving, (i) any implied or express warranty of
merchantability, and (ii) any implied or express warranty of fitness for a particular purpose, or
(iii) any implied or express warranty of conforming to models or samples with respect to any of
the foregoing.

Upon delivery of this Bill of Sale, all risk of loss with respect to the Equipment shall
transfer to the Buyer. The Buyer further acknowledges and agrees that by accepting this Bill of
Sale, the Buyer has received the Equipment that the Seller and Agent have performed all of their
obligations to the Buyer in connection with this transaction.

The terms and provisions of this Bill of Sale will be binding upon and inure to the benefit
of Seller and Buyer and their respective successors and assigns. This Bill of Sale may only be
amended or modified by a written agreement executed by Agent and Buyer. This Bill of Sale
may be executed in one or more counterparts, each of which when taken together shall constitute
an original of this Bill of Sale. This Bill of Sale shall be governed by, and construed under, the
laws of the State of New York, without regard to any conflict of laws principles.
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IN WITNESS WHEREOF, Seller by and through the Agent has duly executed this Bill of Sale
on the date first above written.
Phoenix of Tennessee, Inc.

By:
Name:
Title:

ACKNOWLEDGED AND AGREED
[Insert Name of Buyer]
By:

Name:
Title:
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EQUIPMENT STORAGE AGREEMENT

THIS EQUIPMENT STORAGE AGREEMENT (the “Agreement”) is made this 28" (twenty-
eighth) day of October, 2017 between RITCHIE BROS. AUCTIONEERS (AMERICA) INC.,
having its head office at 4000 Pine Lake Road, Lincoln NE 68516 (“RBA”), and PHOENIX OF
TENNESSEE, INC., having its main office at 1001 West Kirkland Avenue, Nashville, Tennessee,
37216 (the “Owner”).

BACKGROUND:

A. The Owner wishes to contract with RBA to provide storage for certain equipment (the
“FEquipment”) set out in the attached Schedule “A” that the Owner has ownership, security
or other interest therein.

B. RBA is willing to store the Equipment at its auction facilities in or near Nashville, TN,
Phoenix, AZ and Ft. Worth, TX (together, the “Facility”) upon the terms set forth in this
Agreement.

a. Nashville, TN location: 748 Leeville Road, Lebanon, TN, 37090
b. Phoenix, AZ location: 5410 W Lower Buckeye Rd, Phoenix, AZ, 85043
c. Ft. Worth, TX location: 6050 Azle Avenue, Lake Worth, TX, 76135-2603

C. It is the intention of the parties that the Equipment will be stored at the Facility until such
time as the Owner receives approval from the United States Bankruptcy Court for the
Middle District of Tennessee to sell the equipment at auction. In the event Owner does not
receive court approval to sell the Equipment at auction or otherwise obtains court approval
for an alternative arrangement, RBA will cooperate with Owner in permitting Owner or
Owner’s designee to transport the Equipment to a different location, as directed by Owner.

AGREEMENT:

In consideration of the respective obligations of the parties set forth below, and such other valuable
consideration the receipt and sufficiency of which is hereby acknowledged, the parties hereby agree
as follows:

l. Storage of Equipment — During the Term of this Agreement (as defined below), RBA
shall provide storage for the Equipment at the Facility. RBA agrees to provide storage
provided that the Equipment is free of all contents and substances other than normal
operating fluids and lubricants; therefore, RBA reserves the right to refuse storage of any
item of Equipment containing any hazardous substances or visibly leaking contaminants.

RBA shall make the Equipment available to the Owner and/or the Owner’s agents for
inspection during normal business hours and at other times with reasonable prior notice.

2. Transportation of Equipment — The Owner shall be responsible for the delivery and safe
transportation of the Equipment to the Facility by a reputable transportation company.

Storage Fees — The Owner shall pay RBA a flat storage fee of $15 per day, per unit for
storage of the Equipment at the Facility during the Term. Such storage fees shall be due
and payable in full upon the earlier of: (1) the release of the Equipment from the Facility;
or (2) the expiry of the Term. RBA shall not be required to release the Equipment until
such time as the storage fees have been paid in full.
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3. Maximum Storage Period and Failure to Remove — In the event any Equipment remains
at the Facility for a period greater than the Term, RBA shall be entitled to demand in writing

that the Owner remove such Equipment from the Facility within 15 days after the Owner
receives such written demand. If the Owner has not removed the Equipment prior the
expiry of such 15-day notice period, RBA may, in addition to any other rights available to
it at law or equity, take such actions as it deems necessary to remove the Equipment from
the Facility and will notify the Owner of the Equipment’s relocation. The Owner will, in
addition to other amounts due and owing under this Agreement, reimburse RBA for all
costs incurred in connection with RBA’s removal of the Equipment. Such costs will be
payable in full 15 days from the receipt of invoice.

4. Risk of Loss — The Owner shall be responsible for loss or damage to the Equipment, other
than that arising from the negligence or misconduct of RBA, its agents or employees,
during the period the Equipment is being stored at the Facility. In the event RBA removes
the Equipment pursuant to Section 4 of this Agreement, RBA will not be responsible in
any manner whatsoever for loss or damage to the Equipment after its removal. The Owner
shall insure the Equipment to its fair market value against all perils, with RBA as a loss
payee to the extent of any outstanding amount due and owing under this Agreement.

5. Indemnity — The Owner shall defend, indemmnify and save harmless RBA from any and
all liabilities, damages, costs (including reasonable attorney’s fees), claims, suits or actions
arising out of any contravention of applicable laws (including, but not limited to,
environmental laws), property damage or injury to a person or persons, including death
resulting at any time therefrom, arising out of:

(a) the attendance of the Owner’s employees, agents, subcontractors or prospective
purchasers at the Facility;

(b) the inspection or use of any Equipment by the Owner’s employees, agents, or
subcontractors;
©) the spill or release, unintentional or otherwise, of any toxic, dangerous or

hazardous chemicals, materials, substances, pollutants or wastes, or any other form
of environmental contaminants; and

() failure to comply with environmental laws, regulations, bylaws, standards,
policies, or other requirements relating to pollution or protection of human health
and safety and the environment.

6. Title to Equipment — RBA acknowledges that: (i) it shall have no title in or to any
Equipment; (ii) it will not, and will not permit others to, lease, rent, assign, encumber or
dispose of the Equipment; and (iii) it will not assert any actual or alleged right, title or
interest in or to the Equipment against the Owuer (or, to the extent that the Owner is
managing Equipment for another party (such party, the “Third Party Owner”), against
the Third Party Owner) other than its right to hold the Equipment and be compensated in
connection with providing the storage and related services anticipated hereunder.

7. Term — This Agreement shall commence as of Monday October 30th,2017 and shall
continue until December 31%, 2017 unless earlier terminated pursuant to Section 8 (the
“Term™).

2
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8. Termination — This Agreement may be terminated:

(a) for any reason whatsoever upon at least 30 days’ written notice by either party to
the other party, provided that if RBA terminates the agreement pursuant to this
provision, it shall reasonably cooperate with Owner in transporting the equipment
to a suitable alternative location; or

(b) upon 5 days’ prior written notice by a non-defaulting party, if the other party fails
to comply with any material term or condition of this Agreement and such failure
continues for a period of 10 days following written notice of such failure from the
non-defaulting party detailing the alleged failure, in which case the Owner shall
promptly remove all Equipment from RBA’s auction site.

9, Notice — any notice given hereunder shall be delivered, sent by facsimile or by prepaid
registered mail to the parties hereto at the address set out on page 1.

IN WITNESS WHEREOF the parties have executed this Agreement as of the date first above
written.

RITCHIE BROS. AUCTIONEERS PHOENIX OF TENNESSEE
(AMERICA) INC.

— e <
By: _ Q;—"‘ b ‘I) JL[_%’L) By:
Name: ZALHAZY S- DALTON Name:
Titler—NA TI0MAL D122 ¢ 702-FindAniceTitle: |
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SCHEDULE “A”
LIST OF EQUIPMENT
(see attached)
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