
UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF TEXAS 

 
 
In Re: 
 
Pro Resources I, LLC, 

Debtor. 

  
 
 
Case No.:  16-44041-mxm 
 
Chapter 11 
 

 
 THIS FINAL STIPULATION AND AGREEMENT (the “Stipulation”) REGARDING 
DEBTOR’S EMERGENCY MOTION PURSUANT TO 11 U.S.C. §§ 363 AND/OR 364 FOR 
INTERIM AND FINAL ORDERS AUTHORIZING (I) DEBTOR-IN-POSSESSION 
FINANCING AND/OR (II) LIMITED USE OF CASH COLLATERAL AND GRANTING 
ADEQUATE PROTECTION (the “Motion”) is entered into by and among Pro Resources 1, 
LLC, the Debtor and Debtor-in-Possession (the “Debtor” or “DIP” or “Borrower”) in the above-
captioned Chapter 11 case (the “Bankruptcy Case”) and Marquette Transportation Finance, LLC 
(“Marquette” or “Lender”).  Accordingly, the Debtor and Lender stipulate as follows:1 
 
 RECITALS: 
 

1. On October 20, 2016 (the “Petition Date”), Debtor filed a voluntary petition for 
reorganization under Chapter 11 of Title 11 of the United States Code (the “Code”).  The 
Debtor continues to operate its business as debtor-in-possession pursuant to §§ 1107(a) 
and 1108 of the Code.  No trustee, examiner, or official committee has been appointed in 
any of the above-captioned Bankruptcy Case. 

 
2. Debtor seeks to enter into a post-petition loan with Lender pursuant to an MTF Advance 

Plus Revolving Credit and Security Agreement and related documents (the “Loan 
Documents”).  Copies of the Loan Documents are attached as Exhibit A.2  The 
outstanding balance of the pre-petition loan balance was approximately $550.458.42 ( the 
“Pre-Petition Indebtedness”).  The face value of the pre-petition accounts of the Debtor 
was approximately $692,860.36. 
 

1. Except for Permitted Liens (defined below), the Pre-Petition Indebtedness, was secured by  
security interests granted to Lender by the Debtor which were, paramount and valid liens 
upon and security interests in the following assets of the Debtor (the “Pre-Petition 
Collateral”): 

 

1 A summary of material terms of both cash use and debtor-in-possession financing as required by Federal 
Rule of Bankruptcy Procedure 4001 is set forth in the Motion.   

2 All capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Loan 
Documents. 
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(a) “All present and future Accounts, all of Debtor’s other accounts; chattel paper, 
instruments, payment intangibles and deposit accounts; all as defined in the 
Uniform Commercial Code and all proceeds thereof, but specifically excluding: 
(i) any rolling stock consisting of tractors or trailers and the proceeds thereof, 
including but not limited to all lease payments for such equipment; and (ii) 
specifically excluding avoidance actions and other actions under Chapter 5 of the 
Bankruptcy Code and any proceeds or recoveries therefrom. 

 
3. Certain parties have filed UCC Financing Statements of record against Debtor listing as 

collateral personal property, and proceeds thereof (which may include, inter alia, 
accounts, lease proceeds, contract rights and rights to money) and, as such, may claim to 
have an interest in Debtor’s cash collateral. A copy of the UCC search is attached as 
Exhibit B. These parties are being given notice of this Stipulation out of an abundance of 
caution, but nothing contained herein constitutes an admission of the extent, validity, or 
priority of any of the foregoing parties’ asserted security interests, liens, collateral 
positions, contracts or claims. Likewise, nothing contained herein is intended to interrupt 
the status, validity, priority or extent of the foregoing parties’ asserted security interests, 
liens, collateral positions, contracts or claims.   
 

4. “Permitted Liens” shall mean liens held by third parties to the extent such liens were 
valid, perfected and non-avoidable liens having had priority over the Pre-Petition Liens 
as of the Petition Date. In addition, certain third parties may have liens which are junior 
to the interests of Lender (the “Junior Liens”).   
 

5. The Debtor is seeking to incur debt by borrowing from Marquette post-petition, under the 
terms and conditions of the Loan Documents (the “Post-Petition Indebtedness”).  Without 
the Post-Petition Indebtedness, the Debtor will not have the funds necessary to operate its 
business, maintain assets, or pay employees, payroll taxes, insurance, utilities, fuel 
suppliers and other vendors, overhead, lease expenses and other expenses required for the 
reorganization of the Debtor’s business and to maximize the value of the Debtor’s estate. 
 

6. Pursuant to §§ 364(a), 364(b) and 364(d)(1) of the Code, Debtor has attempted, and is 
unable to obtain either unsecured credit or unsecured credit allowable under § 503(b)(1) 
of the Code as an administrative expense in the amounts and on as favorable terms as are 
being agreed to by Marquette. 
 

7. In order to avoid immediate and irreparable harm to the Debtor’s estate that will occur if 
Post-Petition Indebtedness is not immediately approved, on an interim basis, the Debtor 
and Lender have entered into the Stipulation to the authorize the Post-Petition 
Indebtedness to pay for normal operating purposes, in exchange for the adequate 
protection set forth therein.   

 
8. Lender has indicated a willingness to extend credit to Debtor, but only under the terms 

and conditions set forth in this Stipulation and the Loan Documents (the “Post-Petition 
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Indebtedness”).  Debtor believes that, under the circumstances, the following terms and 
conditions are a fair and reasonable response to Debtor’s request for financial assistance. 
 

9. Entry of an order authorizing Debtor to enter into the agreements contemplated by this 
Stipulation will minimize disruption of the Debtor as a “going concern,” will increase the 
possibilities for a successful reorganization, and, therefore, is in the best interests of the 
estate and its creditors.  Debtor represents that no financing is available on terms and 
conditions more favorable than offered by Lender. 
 

10. The financing arrangements pursuant to which Advances and other financial 
accommodations will be made and extended to the Debtor have been negotiated at arms-
length and in “good faith” (within the meaning of § 364(e) of the Code) by and between 
Lender and the Debtor; accordingly, Lender, in making advances pursuant to this 
Stipulation, is entitled to the protection described in § 364(e) of the Code. 
 

11. The Debtor and Lender desire the authorization of the Court to enter into the agreements 
contemplated by this Stipulation, and, therefore, further stipulate to the Court as follows: 

 
 AGREEMENT: 
 
2. All of the Loan Documents are deemed and agreed to be, and shall be construed and 

considered to be, agreements by and among the Debtor and Lender with respect to the Post-
Petition Indebtedness.  To the extent not inconsistent with the terms of this Stipulation, the 
terms and conditions of the Loan Documents are incorporated herein and made a part hereof 
by this reference, are hereby ratified and approved, shall continue in full force and effect with 
respect to the Post-Petition Indebtedness and shall be deemed and held to be enforceable as 
against the Debtor.  Accordingly, to the extent not inconsistent with this Stipulation, Debtor 
shall perform pursuant to, and comply with, the terms of the Loan Documents with respect to 
the Post-Petition Indebtedness and shall obtain financial accommodations from the Lender as 
Post-Petition Indebtedness in accordance with the terms and provisions of the Loan 
Documents. All Post-Petition Indebtedness and all other advances and other financial 
accommodations extended to Debtor by Lender shall be subject to the fee schedule, terms of 
payment, limitations and other terms and conditions set forth in the Loan Documents, except 
as expressly modified hereby. 
  

3. Debtor may request Advances and seek other financial accommodations from Lender on the 
terms set forth herein.  Lender shall be permitted, in Lender's sole discretion, to make 
Advances to Debtor.  Debtor is authorized to obtain loans and other financial 
accommodations from Lender in an amount up to 90% of the Qualified Receivables, 
Receivables assigned to Lender with each funding request; with such documentation to be 
satisfactory to Lender in its sole discretion. 
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4. To the extent of the Debtor’s use of cash collateral, all Junior Lien holders with valid liens 
existing as of the Petition Date, 3 shall be granted a replacement lien on the Post Petition 
Collateral (as defined below) to the extent of any diminution in the value of its claim as a 
result of Debtor’s use of cash collateral.  All liens granted to Junior Lien holders, shall at all 
times be subordinate to the liens and claims of Lender granted herein or the under the Pre-
Petition Loan Documents. 

 
5. No portion of the Post-Petition Indebtedness shall be used to fund fees or expenses incurred 

by any entity, including the Debtor and professionals retained by the Debtor, in:  (1) 
preventing, hindering or delaying Lender's enforcement or realization upon any of the Post-
Petition Collateral (as defined below) once a post-petition event of default has occurred,  (2) 
incurring indebtedness without Lender's consent or by order of the Court, or (3) objecting to 
or contesting in any manner, or in raising any defenses to, the validity, extent, amount, 
perfection, priority or enforceability of the Post-Petition Indebtedness or any liens or security 
interests with respect thereto or any other rights or interests of or in asserting any claims or 
causes of action, including, without limitation, any actions under Chapter 5 of the Code, 
against Lender.  Nothing herein shall be construed as consent to the allowance of any fees, 
costs or expenses of the professionals retained by the Debtor or shall affect the right of 
Lender to object to the allowance and payment of such fees, costs or expenses.  
 

6. Except for Permitted Liens, the liens and security interests granted to Lender by the Debtor 
hereunder shall constitute first, paramount and valid liens upon and security interests in the 
following assets of the Debtor (the “Post-Petition Collateral”): 

 
(b) “All present and future Accounts, all of Debtor’s other accounts; chattel paper, 

instruments, payment intangibles and deposit accounts; all as defined in the 
Uniform Commercial Code and all proceeds thereof, but specifically excluding: 
(i) any rolling stock consisting of tractors or trailers and the proceeds thereof, 
including but not limited to all lease payments for such equipment; and (ii) 
specifically excluding avoidance actions and other actions under Chapter 5 of the 
Bankruptcy Code and any proceeds or recoveries therefrom. 

 
7.  Except for Permitted Liens, Lender shall be granted a first priority senior lien on all of 

Debtor’s Post-Petition Collateral.  Except for Permitted Liens, the liens granted to Lender on 
the Post-Petition Collateral be senior to any lien on the Post-Petition Collateral held by any 
other creditor pursuant to 11 U.S.C. § 364(d)(1).  Nothing contained in this Section shall be 

3 Nothing contained in this Stipulation constitutes an admission or waiver of any fact, claim, or defense 
related to the Junior Liens or the claims or   security interests any such lenders assert against property of the estate, 
or the nature, extent, validity, or priority of such lenders’ asserted security interests, or any other matter with respect 
to the lenders mentioned herein, other than Lender. This Stipulation is not intended to interrupt, extend or elevate 
post-petition any prepetition liens asserted as of the Petition Date. Likewise, failure to list or mention any purported  
lessor herein, does not constitute an admission that any lease between the Debtor and a third party lessor is a true 
lease and not a disguised financing arrangement. This Stipulation is not intended to interrupt, extend or elevate post-
petition any prepetition liens asserted as of the Petition Date.  
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deemed to grant to Lender a lien on any titled tractor or trailers owned or leased by the 
Debtor and subject to the interests of any other secured party, including but not limited to all 
proceeds of such equipment and all lease payments for such equipment. 
 

8. Upon entry of an Order approving the terms of this Agreement, in consideration for Lender's 
performance hereunder, the surcharge provisions of § 506(c) of the Code and the 
enhancement of collateral provisions of § 552 of the Code shall not be imposed upon Lender 
or its collateral, unless prior to incurring the cost or expense Lender provides written waiver 
for the cost or expense, or prior to incurring the expense the Debtor obtains a separate order 
permitting the cost or expense to be used as a surcharge against Lender or its collateral and 
payment pursuant to order of the Bankruptcy Court.  Notwithstanding the foregoing, Lender 
shall not object to the DIP funding $10,000 each month, up to an aggregate amount of 
$75,000 for professional fees for DIP’s counsel, any statutory committee appointed in this 
case and for fees to pay the quarterly payments due to the United States Trustee (the 
“Professional Fee Carve Out”).  Upon DIP actually funding the Professional Fee Carve Out, 
Lender shall waive any claim or interest in the Professional Fee Carve Out whether arising 
by way of Lender’s liens, administrative expense claims or otherwise, provided however, 
until Lender has been paid in full, no portion of the Professional Fee Carve Out may be used 
in connection with claims or actions adverse to the Lender or the Lender's interests in the 
Post-Petition collateral, or any of the rights granted to the Lender pursuant to this Agreement, 
including, without limitation; (i) any action at any time, whether before or after the 
termination of this Agreement, to challenge the extent, validity, priority, enforceability or 
perfection of the Lender's liens against the Debtor or DIP; or (ii) any attempt to take any 
action which would be an Event of Default hereunder. 
 

9. Upon entry of an Order authorizing Debtor to enter into the agreement set forth in this 
Stipulation, the security interests and liens granted to Lender on the Accounts by virtue of 
this agreement shall be deemed to be first, valid and perfected as against all third parties, 
without regard to applicable federal, state or local filing and recording statutes, nunc pro tunc 
as of the Petition Date and without further action of any party, including Lender; provided, 
that Lender may, but need not, take such steps as it deems desirable and applicable to comply 
with such statutes, and all financing statements which are filed listing Debtor as “debtor” and 
Lender as “secured party,” and all liens and security interests in favor of Lender, shall be 
deemed to have been filed and the security interests and liens evidenced thereby shall be 
deemed perfected nunc pro tunc as of the time and date of the filing of the Debtor’s voluntary 
petition. 

 
10. All Post-Petition Indebtedness owing by Debtor to Lender and the liens and security interests 

of Lender in the Post-Petition Collateral, shall at all times be senior to the rights of Debtor in 
this proceeding under the Code, except for the amounts funded for the Professional Fee 
Carve Out, and shall have priority in all respects under the provisions of §§ 364(c)(1), 
364(c)(2) and 364(d)(1) of the Code over all administrative expenses incurred in these 
Chapter 11 reorganization proceedings of the kind specified in §§ 503(b) or 507(b) of the 
Code whether incurred or arising prior or subsequent to the Petition Date, the entry of an 
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Order authorizing Debtor to enter into this Stipulation or a conversion of this case pursuant to 
§ 1112 of the Code or in any other proceeding related hereto, and whether incurred pursuant 
to § 726(b) of the Code or otherwise.  No costs or expenses of administration shall be 
imposed against Lender, its claims or the Post-Petition Collateral.   

 
11. The proceeds of the Pre-Petition Collateral consisting of Accounts, shall be used to pay the 

Pre-Petition Indebtedness.  Upon payment in full of the Pre-Petition Indebtedness the 
remaining Pre-Petition Accounts consisting of Accounts shall be used to pay the Post-
Petition Indebtedness No portion of the Post-Petition Collateral shall be used to pay the Pre-
Petition Indebtedness. 
 

12. If, in the course of this reorganization proceeding, and contrary to the above provisions, this 
Court grants liens or security interests to others pursuant to § 364(d) or any other provision of 
the Code, which liens or security interests are senior or equal to the liens or security interests 
of Lender described above, then any proceeds of extensions of credit secured by such senior 
or equal liens or security interests shall be applied to the Post-Petition Indebtedness of  
Debtor to Lender, including all attorneys' fees, costs and expenses, and Lender shall retain all 
liens and security interests held by it until all of the Post-Petition Indebtedness is paid in full, 
unless the consent of Lender is obtained. 
 

13. Debtor shall submit a rolling 13 week cash flow Budget to Lender for approval on the 
twentieth day of every month during the term of this Stipulation or at such other interval as 
the Lender may agree.  Lender shall have until the thirtieth (30th) day of each month to 
provide Debtor with written objection to any 4 week aggregate line item total contained in 
the Budget.  If no objection is lodged, Lender shall be deemed to have consented to the 
payment of items set forth in the Budget for the next 4 week period.  If an objection is lodged 
by Lender, Debtor shall not be permitted to pay the line item objected to until the Lender and 
the Debtor resolve the issue or upon further order of the Court. 
 

14. Debtor shall use the proceeds of the Post-Petition Indebtedness only for payment of such 
expenses set forth in the Budgets to be provided above and up to 10% in excess of any line 
item for that month on a rolling 4 week basis.  Payment by Debtor of expenses other than 
those specifically set forth in the Budgets (within the variance described above), other than 
U.S. Trustee fees or expenses and any other expenses approved by the Court that are outside 
of the Budget, including the fees or expenses of the Debtor’s retained professionals, shall 
constitute a Default unless Lender consents to those changes in writing.  Any Budget 
submitted by the Debtor shall not be an admission of liability or constitute the waiver of any 
fact, claim, or defense of the Debtor nor shall it limit the particular recipients of any 
expenditure.  In accepting the Budgets and by taking any other actions pursuant to this 
Stipulation, Lender shall not have any liability to any third party and shall not be deemed to 
be in control of the operations of Debtor or to be acting as a “responsible person” with 
respect to the operation or management of Debtor. 
 

15. Debtor may, without further order of the Court, be directed by Lender to, or Lender may 
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directly, instruct all account debtor of existing and future accounts to make payments directly 
to Lender or such lock box or depository account as Lender may designate,  and, as 
hereinabove provided, such proceeds shall be available for application by Lender against the 
Post-Petition Indebtedness of Debtor to Lender.  In the event Debtor at any time receives any 
payments from the sale or disposition of proceeds of Accounts, such payments and/or 
proceeds shall be immediately remitted to Lender. 

 
16. Agreements by Lender to extend credit to Debtor, and by Debtor to seek financial 

accommodations from Lender contained herein or in any Post-Petition Document or arising 
pursuant hereto or otherwise may be terminated by Lender, for cause, at any time upon five 
(5) days notice to Debtor c/o their counsel, and by Lender, without cause, at any time upon 
thirty (30) days notice to Debtor c/o their counsel.  The Debtor may terminate, without cause, 
at any time upon thirty (30) days notice to Lender c/o its counsel. Upon termination by either 
party, the Post-Petition Indebtedness, including all accrued and accruing costs and expenses, 
shall then be immediately due and payable; provided, however, that the obligations and rights 
of Lender and Debtor with respect to all transactions which have occurred prior to such 
termination, including without limitation Debtor’s obligation to remit, and Lender's right to 
receive and apply, Cash Proceeds, shall remain unimpaired and unaffected by any such 
termination and shall survive such termination; and provided further that upon such 
termination Lender shall be deemed to have retained all of its respective rights and remedies 
under the Code. The Post-Petition Documents shall automatically be deemed terminated and 
the Post-Petition Indebtedness shall become immediately due and payable upon termination 
of this Stipulation or a conversion of this cause under § 1112 of the Code.  If a plan of 
reorganization is confirmed pursuant to Title 11, then that confirmed plan shall govern the 
treatment of the liens, payments and other issues embodied in this Stipulation.  Exercising 
any default remedies hereunder shall require an order lifting the automatic stay. 
 

17. Any one or more of the following shall constitute an event of default entitling Lender to 
terminate this Stipulation for cause:  (a) Debtor commits any Event of Default under the 
Loan Documents, which are limited to: 

 
(i)  default in the payment of any interest on the Post-Petition Indebtedness 
when it becomes due and payable or default in payment of the principal of the 
Post-Petition Indebtedness when it becomes due and payable;  
 
(ii)  any representation or warranty made by the Debtor in this Agreement or 
by the Borrower (or any of its officers) in any certificate, instrument, or statement 
contemplated by or made or delivered pursuant to or in connection with this 
Agreement, shall prove to have been incorrect in any material respect when made;  
 
(iii)  default in the performance, or breach, of any covenant or agreement of the 
Borrower in this Agreement;  
 
(iv)  the failure to remit to Lender any payments for any accounts received by 
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Borrower;   
 
(vi)  any attempts by Borrower, other than as specifically requested by Lender, 
to collect accounts from account debtors;  
 
(vii)  the filing of any local, state, or federal tax lien against any of the Debtor; 
and 
 
(viii)  conversion of the Bankruptcy Case to a Chapter 7 proceeding. 

 
18. The Debtor shall without further order of this Court, reimburse Lender for all filing and 

recording fees and the reasonable attorneys' fees incurred by Lender in connection with the  
Post-Petition Indebtedness and the handling of the Bankruptcy Case and all matters related 
thereto on a provisional basis.  Subject to Lender's discretion, the reimbursement 
contemplated hereby may be made by Lender's deducting such amounts from collections or 
by Lender's adding such amounts to the Post-Petition Indebtedness.  Lender, however, shall 
provide Debtor’s counsel with copies of the invoices sent by Lender's counsel to Lender 
(edited to delete any attorney-client or other confidential information) with respect to the 
attorneys' fees and related costs and expenses described in this Paragraph.  The provisions of 
this Paragraph shall be without prejudice to the rights of any party with the requisite 
standing, including but not limited to the Debtor, any official committee, and the U.S. 
Trustee, to object to the reasonableness of any such fees, costs and expenses; provided, 
however, that any party so objecting shall file and serve upon Lender an objection describing 
with particularity the items or categories of fees, costs and expenses that are the subject of 
the objection and providing the specific basis of the objection to each such item or category 
of fees, costs and expenses; and provided, further, that unless a party with the requisite 
standing files and serve its respective objection within thirty (30) days of receiving its copy 
of such invoice, then the objection of such party failing to so file and serve its objection to 
the fees and expenses set forth on each such invoice shall be forever waived and barred.  Any 
hearing on objections to the fees and expenses of Lender set forth on any invoice shall be 
limited to the reasonableness or necessity of the particular items or categories of the fees, 
costs and expenses which are the subject of such objections.   
 

19. The signature of the officers of the Debtor or any other persons authorized by the corporate 
resolutions, whether by letter to Lender or appearing on any one or more of the Post-Petition 
Documents, shall bind the Debtor nunc pro tunc as of the date of the filing of the Petition. 
 

20. Debtor hereby is required to deliver to Lender such financial and other information 
concerning the business, collateral and affairs of Debtor as required pursuant to the Loan 
Documents and as Lender shall reasonably request from time to time hereafter. 
 

21. This Stipulation is further subject to the delivery to Lender of evidence, satisfactory to 
Lender's counsel, that the Post-Petition Collateral is insured for the full replacement value 
thereof. 
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22. The provisions of this Stipulation shall be binding upon and inure to the benefit of Lender, 
Debtor and their respective successors and assigns, including, but not limited to, any Chapter 
7 or Chapter 11 Trustee hereinafter appointed as a representative of the estate herein. 

23. This Stipulation shall continue until the earlier of confirmation of a plan of reorganization, 
conversion of this case to a Chapter 7 proceeding, or termination by Lender or Debtor as 
provided above. 

24. To the extent there exists any conflict between the Stipulation, Post-Petition Documents or 
the Motion or any other agreements, this Stipulation shall govern. 

25. Notice shall be served within twenty-four hours of entry of an order authorizing Debtor to 
enter into this Stipulation, by mailing copies of this Stipulation, (excluding Exhibits attached 
hereto), and the Order authorizing Debtor to enter into this Stipulation, to Lender, all secured 
creditors, the twenty largest unsecured creditors for each Joint Debtor, the U.S. Trustee, the 
Internal Revenue Service, and all other creditors who have filed requests to receive notice. 
If, after the entry of an interim order authorizing Debtor to enter into this agreement, any or 
all of the provisions of this agreement are modified, vacated or stayed by subsequent order of 
this or any other Court, such modification, vacation or stay shall not affect the validity of (a) 
any indebtedness to Lender incurred pursuant to this Stipulation prior to the effective date of 
such modification, vacation or stay, or (b) the validity and enforceability of any security 
interest or lien or priority granted hereby with respect to the Post-Petition Indebtedness. 
Moreover, notwithstanding such modification, vacation or stay, any advances of funds, 
guarantees of letters of credit, use of cash collateral or financial accommodations made 
pursuant to this Stipulation by Lender prior to the effective date of such modification, 
vacation or stay, to or for the benefit of Debtor shall be governed in all respects by the 
original provisions of this agreement and Lender shall be entitled to all the rights, privileges 
and benefits, including without limitation the security interests, liens and priorities granted 
herein, with respect to all such advances. 

Dated this 	day of October, 2016. 

By: Pro Resources 1, LLC 

Doug Owens, President 

Date: /0 	Z/( 

And 
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