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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

In re: 
 
 QSL PORTAGE, LLC,  
 
                                    Debtor. 

 
 
Case No. 17-21799-jra 
 
Chapter 11 

 
DEBTOR’S MOTION (1) FOR AUTHORITY TO SELL SUBSTANTIALLY ALL OF 

DEBTOR’S PROPERTY OUTSIDE THE ORDINARY COURSE OF BUSINESS FREE 
AND CLEAR OF LIENS, CLAIMS AND ENCUMBRANCES AND FOR RELATED 

RELIEF, AND (2) REQUEST FOR EXPEDITED HEARING THEREON 

QSL Portage, LLC, the above-captioned debtor and debtor in possession (the “Debtor”), 

pursuant to Section 363 of title 11, United States Code (the “Bankruptcy Code”), and FED. R. 

BANKR. P. 2002, 6004 and 9006, moves this Court (the “Motion”) for entry of an order 

authorizing the sale of substantially all of the Debtor’s tangible property, as more specifically 

described herein, free and clear of all liens, claims and encumbrances, and with any liens to 

attach to the sale proceeds (the “Proposed Sale”).  The Debtor further requests authority to 

distribute the net proceeds of the Proposed Sale to secured creditor Internal Revenue Service, 

after the payment of certain carve-outs for professional fees and United States Trustee statutory 

fees that Internal Revenue Service has agreed to have deducted and paid from its collateral 

proceeds.  Finally, based on the Debtor’s desire to promptly wind down its business and dismiss 

the bankruptcy case in conjunction with the Proposed Sale and an overall resolution of the 

pending litigation with QSL Franchise Systems, LLC, the Debtor requests that the Court set 

an expedited hearing on this Motion for May 23, 2018 at 1:30 p.m.  For the same reasons, the 

Debtor requests that the Court waive the 14-day stay on the effectiveness of the order authorizing 

the Proposed Sale pursuant to Bankruptcy Rule 6004(h) such that the order authorizing the sale 

and related relief is effective immediately upon entry.  In support of this Motion, the Debtor 

respectfully states as follows: 
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I.  JURISDICTION 

1. On June 26, 2017 (the “Petition Date”), the Debtor commenced this chapter 11 

case (the “Case”) by filing a voluntary petition for relief under chapter 11 of the Bankruptcy 

Code. 

2. The Debtor continues to operate its business as debtor in possession pursuant to 

§§ 1107(a) and 1108 of the Bankruptcy Code. 

3. No request has been made for the appointment of a chapter 11 trustee or 

examiner, and no official committee of unsecured creditors has been appointed by the Office of 

the United States Trustee. 

4. This Court has jurisdiction over the Debtor and its property pursuant to 28 U.S.C. 

§ 1334.  This Motion is a core proceeding pursuant to one or more provisions of 28 U.S.C. 

§ 157(b)(2) and the Court has constitutional authority to enter a final order granting the relief 

requested in the Motion.   

II.  BACKGROUND AND PROPOSED SALE 

5. Since 2006, the Debtor has operated the Quaker Steak & Lube restaurant at 6245 

Ameriplex Dr., Portage, IN 46368 (the “Leased Premises”). 

6. The Debtor’s bankruptcy filing was precipitated by QSL Franchise Systems, 

LLC’s (“Franchisor”) purported termination of the Debtor’s franchise agreement shortly before 

the Petition Date.  The Debtor and Franchisor are parties to related adversary proceeding no. 17-

2062 (the “Adversary Proceeding”).   

7. Franchisor also filed a motion to convert the Case (the “Motion to Convert”), 

with respect to which a final hearing was held on April 17, 2018.   

8. On May 4, 2018, the Court approved agreed orders between the Debtor and 

Franchisor to stay all pending matters and deadlines in the Adversary Proceeding, as well as 
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post-hearing submissions and the deadline for the Court’s ruling on the Motion to Convert, 

through May 31, 2018, based on the parties’ tentative resolution of their disputes.   

9. On May 4, the Court also entered the Agreed Third Extended Final Order (I) 

Authorizing Use Of Cash Collateral And (II) Granting Adequate Protection [Doc. 208] (the 

“Cash Collateral Order”), wherein the Internal Revenue Service consented to the Debtor’s 

continued use of its cash collateral through June 30, 2018 on certain terms and conditions, 

including the Debtor’s representation that it intends to move for dismissal of the above-captioned 

bankruptcy case within the next 30 days as part of a tentative resolution with QSL Franchise 

Systems, LLC to wind down the Debtor’s business and liquidate the Debtor’s assets in partial 

satisfaction of IRS’s liens.  As reflected in its amended proof of claim filed on April 25, 2018, 

the Internal Revenue Service has a claim in excess of $1,000,000, a substantial portion of which 

is secured by federal tax liens pursuant to 26 U.S.C. § 6321.   

10. Also on May 4, 2018, the United States Trustee filed a motion to dismiss or 

convert the Case (the “UST Motion”) based on the Debtor’s failure to pay United States Trustee 

statutory fees, indicating that delinquent fees now total $14,979.80.  The UST Motion is 

currently scheduled for an initial prehearing conference on May 30, 2018.  The Debtor consents 

to dismissal of the Case, provided that entry of the dismissal order is delayed for approximately 

45 days, once the Proposed Sale is completed.  Accordingly, the Debtor proposes that the Court 

continue the UST Motion for final hearing and entry of an agreed dismissal order in early July 

2018. 

11. A final hearing on the motion of the Debtor’s landlord, STORE Master Funding 

X, LLC (“Landlord”), for certain relief pursuant to section 365(d)(3) of the Bankruptcy Code is 

currently scheduled for final hearing on May 23, 2018 at 1:30 p.m.  If the Court were to grant the 

relief requested herein, the Debtor will voluntarily surrender the Leased Premises to the Landlord 
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immediately upon completion of the Proposed Sale in approximately 60 days.  Alternatively, the 

Debtor would consent to immediate surrender of the Leased Premises, subject to the express 

condition that the Debtor has 60 days to remove personal property from the Leased Premises as 

part of the auction process.     

12. The Debtor’s secured creditor Internal Revenue Service consents to the Proposed 

Sale and the Debtor’s proposed employment of HYPERAMS to conduct online auction sales of 

the Debtor’s equipment and memorabilia, as more specifically described in Exhibit 1 hereto.1  

The contemplated auction and dismissal process will span approximately 60 days, including 15 

days of marketing, followed by 15 days of online bidding, 15 days for the collection and removal 

of property by successful bidders, and 15 days for a final accounting and entry of the dismissal 

order.     

13. The Internal Revenue Service has also agreed to certain carve-outs from its 

collateral proceeds for payment of outstanding United States Trustee statutory fees and Debtor’s 

professional fees related to the Proposed Sale.  Specifically, the Internal Revenue Service has 

agreed to payment of (i) any outstanding United States Trustee statutory fees ($14,979.80 as of 

May 4, plus additional fees that accrue prior to dismissal of the Case); (ii) the 5% commission 

and expense reimbursement up to $16,000 payable to HYPERAMS as set forth in the HYPER 

Application; and (iii) a flat fee of $10,000 to the Debtor’s counsel, Shaw Fishman Glantz & 

Towbin LLC (“Shaw Fishman”); and (iv) (collectively, the “IRS Carve-outs”).  The Debtor 

seeks authority to pay the IRS Carve-outs and distribute the net proceeds of the Proposed Sale to 

the Internal Revenue Service on account of its secured claim.   The Debtor will file a Report of 

                                                 
1 Contemporaneously herewith, the Debtor has filed an application to employ HYPERAMS as 

auctioneer (the “HYPER Application”). 
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Sale immediately upon the conclusion of the Proposed Sale reflecting the outcome of the sale 

and the disbursement of sale proceeds to the aforementioned parties.     

14. As part of the Proposed Sale and contemplated dismissal of the Case, the Debtor, 

its principals and its attorneys, have entered into a settlement agreement with Franchisor. The 

settlement agreement is expressly conditioned upon the dismissal of the Case and none of the 

consideration and releases provided thereunder become effective until after the Case is 

dismissed.  In short, the parties have conditionally agreed to a consensual termination of the 

franchise in conjunction with the orderly wind down of the Debtor’s business.  Franchisor has 

agreed to stay all pending litigation while the Debtor conducts the Proposed Sale for the benefit 

of creditors.  Franchisor has further agreed to pay, after dismissal of the Case: (i) $50,000 to each 

of the Debtor’s attorneys, Shaw Fishman and Shumaker Loop & Kendrick, LLP, in partial 

satisfaction of the fees incurred; (ii) $90,000 to the Debtor’s owner, QSL Briski, LLC, in 

exchange for a covenant not to compete with Franchisor for a period of two years; and (iii) 

$60,000 payable through monthly installments of $5,000 to the Debtor’s managing member, 

Larry Briski, for future consulting services up to 5 hours per week for the period of one year 

after dismissal of the Case. 

III.  APPLICABLE AUTHORITY 

A. Sale Outside The Ordinary Course Of Business Under 11 U.S.C. § 363(b) 

15. Section 363(b)(1) permits a debtor to “use, sell, or lease, other than in the 

ordinary course of business, property of the estate,” after notice and a hearing.  11 U.S.C. 

§ 363(b).  Courts generally approve sales outside of the ordinary course of business under 11 

U.S.C. § 363(b)(1) whenever such a sale is in the best interests of the estate.  See, e.g., In re 

Telesphere Communications, Inc., 179 B.R. 544, 552 (Bankr. N.D. Ill. 1994); In re Apex Oil Co., 

92 B.R. 847, 866 (Bankr. E.D. Mo. 1988). 
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16. Ordinarily, this standard requires an articulated business justification for the sale 

and evidence that the sale occurred in good faith.  See, e.g., In re Shary, 152 B.R. 724, 725 

(Bankr. N.D. Ohio 1993), (citing In re Met-L-Wood Corp., 861 F.2d 1012 (7th Cir. 1988), cert. 

denied, 490 U.S. 1006, 109 S. Ct. 1642, 104 L.Ed.2d 157 (1989)); Fulton State Bank v. Schipper 

(In re Schipper), 933 F.2d 513, 515 (7th Cir. 1991) (sale under section 363 involves exercise of 

fiduciary duty and requires an “articulated business justification”). 

17. Additionally, courts generally require that adequate and reasonable notice of the 

sale be provided to interested parties, and that the purchase price be fair and reasonable.  See In 

re Delaware & Hudson Rwy. Co., 124 B.R. 169, 176 (D. Del. 1991); In re Taylor, 198 B.R. 142, 

156-57 (Bankr. D.S.C. 1996); In re Country Manor of Kenton, Inc., 172 B.R. 217, 220 (Bankr. 

N.D. Ohio 1994). 

B. Sale Free and Clear of Liens Under 11 U.S.C. § 363(f) 

18. Section 363(f) of the Bankruptcy Code governs “free and clear” sales of estate 

property, providing, in relevant part, as follows: 

The trustee may sell property under subsection (b) … of this 
section free and clear of any interest in such property of an entity 
other than the estate, only if - 
(1) applicable non-bankruptcy law permits sale of such 

property free and clear of such interest; 
(2) such entity consents; 
(3) such interest is a lien and the price at which such property 

is to be sold is greater than the aggregate value of all liens 
on such property; 

(4) such interest is in bona fide dispute;  or 
(5) such entity could be compelled, in a legal or equitable 

proceeding, to accept a money satisfaction of such interest. 
 
11 U.S.C. § 363(f). 

IV.  BASIS FOR RELIEF 

19. The Debtor believes that the Proposed Sale represents the best opportunity under 

the existing circumstances to maximize the value of the Debtor’s property in connection with the 
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orderly wind down of the Debtor’s business. HYPERAMS has substantial experience in 

liquidating equipment and other property in distressed situations, and the online auction process 

represents the best and most cost-effective way to liquidate the Debtor’s equipment and 

memorabilia.  The Proposed Sale will satisfy the secured claim of the Internal Revenue Service 

and enable to Debtor to pay outstanding United States Trustee statutory fees prior to the 

dismissal of the Case.  Moreover, the Proposed Sale is part of an overall resolution of all pending 

matters before the Court that will facilitate the orderly wind down and liquidation of the Debtor’s 

business for the benefit of creditors followed by the dismissal of the Case and the Adversary 

Proceeding.  Accordingly, the Debtor submits that there is an articulated business justification 

for the Proposed Sale and it is in the best interests of the Debtor’s estate.     

20. Moreover, the Debtor submits that the Proposed Sale free and clear of any liens, 

claims and encumbrances comports with 11 U.S.C. § 363(f).  Specifically, the Internal Revenue 

Service consents to the proposed sale, thus satisfying section 363(f)(2) of the Bankruptcy Code.  

Furthermore, the liens of the Internal Revenue Service will be adequately protected by 

attachment of such liens to the sale proceeds and by allowing the Debtor to pay the net proceeds 

of the Proposed Sale to the Internal Revenue Service after deducting and paying the agreed upon 

IRS Carve-outs. See Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 594, 55 S.Ct. 

854, 865 (1935) (recognizing several constitutionally protected rights of secured creditors, 

including the right to protect its interest in property by credit bidding and “[t]he right to realize 

upon the security by a judicial public sale.”); Wright v. Vinton Branch of Mountain Trust Bank of 

Roanoke, 300 U.S. 440, 459, 57 S.Ct. 556, 560 (1937) (accord).  Additionally, authorizing the 

Debtor to pay the IRS Carve-outs directly from the Proposed Sale without a formal fee 

application is appropriate under the circumstances because the fees are for fixed amounts 

(straight percentage commissions in the case of HYPERAMS and flat fee for Shaw Fishman), 
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and the sale proceeds would otherwise be payable to the Internal Revenue Service on account of 

its secured claim rather than to the Debtor’s estate.   

21. For the foregoing reasons, the Debtor respectfully requests that the Court 

authorize the Proposed Sale, as further set forth in the proposed form of order granting this 

Motion, free and clear of all liens, claims, interests and encumbrances. 

V.  REQUEST FOR EXPEDITED HEARING AND WAIVER OF 14-DAY STAY 

22. The Debtor requests that the Court schedule this Motion for an expedited hearing 

May 23, 2018 at 1:30 p.m. along with the previously scheduled final hearing on the Landlord’s 

section 365(d)(3) motion.  Bankruptcy Rule 2002 generally requires twenty (20) days’ notice for 

the proposed use, sale or lease of estate property outside the ordinary course of business, “unless 

the court for cause shown shortens the time….”  FED. R. BANKR. P. 2002(a)(2).  Similarly, 

Bankruptcy Rule 9006 provides that “when an act is required or allowed to be done at or within a 

specified time by these rules …, the court for cause shown may in its discretion with or without 

motion or notice order the period reduced.”  FED. R. BANKR. P. 9006(c)(1). 

23. The Debtor seeks an expedited hearing on this Motion to avoid incurring 

additional operating losses, tax liabilities and administrative expenses, and to promptly move 

forward with the Proposed Sale and dismissal of the Case.  For the same reasons, the Debtor 

requests that the Court waive the fourteen (14) day stay pursuant to Fed. R. Bankr. P. 6004(h) to 

allow the order authorizing the Proposed Sale to be effective immediately upon entry.  Based on 

the foregoing, the Debtor submits that good cause exists for an expedited hearing on the Motion 

and the requested Rule 6004(h) waiver.  

VI.  NOTICE 

24. Notice of this Motion has been served upon (i) the Office of the United States 

Trustee; (ii) counsel for the Internal Revenue Service; (iii) the entities included on any list 
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required by Bankruptcy Rule 1007; and (iv) parties requesting notice or having filed a notice of 

appearance in the case.   The Debtor requests that the Court find such notice is sufficient under 

Bankruptcy Rules 2002 and 6004(a). 

WHEREFORE, the Debtor respectfully requests the entry of an order, substantially in 

the form attached hereto, pursuant to 11 U.S.C. § 363(b), and Rules 2002, 6004 and 9006 of the 

Federal Rules of Bankruptcy Procedure: (i) finding sufficient notice of the Motion has been 

provided under Bankruptcy Rule 6004(a); (ii) authorizing the Debtor’s sale of equipment and 

memorabilia referenced in Exhibit 1, free and clear of all liens, claims and encumbrances; (iii) 

authorizing the Debtor to pay the IRS Carve-outs and distribute the net proceeds of the Proposed 

Sale to the Internal Revenue Service on account of its secured claim; (iv) waiving the fourteen 

(14) day stay required pursuant to Fed. R. Bankr. P. 6004(c); and (v) granting such other and 

further relief as is just and equitable.  

 

Dated:  May 16, 2018  Respectfully submitted, 
 
QSL PORTAGE, LLC 

   
  By: /s/ Gordon E. Gouveia II 
    
Gordon E. Gouveia II (IL ARDC #6282986) 
Shaw Fishman Glantz & Towbin LLC 
321 North Clark Street, Suite 800 
Chicago, Illinois 60654 
P:  (312) 541-0151 
ggouveia@shawfishman.com 

  

Counsel to the Debtor 
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CERTIFICATE OF SERVICE 

I, Gordon E. Gouveia II, certify that on the May 16, 2018, the foregoing DEBTOR’S 

MOTION (1) FOR AUTHORITY TO SELL SUBSTANTIALLY ALL OF DEBTOR’S 

PROPERTY OUTSIDE THE ORDINARY COURSE OF BUSINESS FREE AND CLEAR 

OF LIENS, CLAIMS AND ENCUMBRANCES AND FOR RELATED RELIEF,  

AND (2) REQUEST FOR EXPEDITED HEARING THEREON was served on each of the 

parties listed below, as indicated, via CM/ECF, email or first-class U.S. Mail, postage prepaid. 

 
/s/ Gordon E. Gouveia II 

 
CM/ECF Notice List 
 

 Frederick L. Carpenter     fcarpenter@dfreeland.com 

 Daniel L. Freeland     dlf9601@aol.com 

 Nancy J. Gargula     USTPRegion10.SO.ECF@usdoj.gov 

 Gordon E. Gouveia II     ggouveia@shawfishman.com, kjanecki@shawfishman.com 

 Robin W. Morlock     Robin.Morlock@usdoj.gov, 
caseview.ecf@usdoj.gov;griselda.burge@usdoj.gov 

 Paul T. Musser     paul.musser@kattenlaw.com 

 Jennifer Prokop     jennifer.prokop@usdoj.gov, jwprokop@yahoo.com 

 
VIA US MAIL   
 
SEE ATTACHED CREDITOR MATRIX 
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

In re: 
 
 QSL PORTAGE, LLC,  
 
                                    Debtor. 

 
 
Case No. 17-21799-jra 
 
Chapter 11 

 
ORDER AUTHORIZING SALE OF SUBSTANTIALLY ALL OF DEBTOR’S 

PROPERTY OUTSIDE THE ORDINARY COURSE OF BUSINESS  
FREE AND CLEAR OF LIENS, CLAIMS AND ENCUMBRANCES 

 
Upon consideration of Debtor’s Motion (1) for Authority to Sell Substantially all of 

Debtor’s Property Outside the Ordinary Course of Business Free and Clear of Liens, Claims 

and Encumbrances and for Related Relief (2) for Expedited Hearing Thereon (the “Motion”);2 

due and proper notice of the Motion having been provided; sufficient cause appearing therefor; it 

is hereby ORDERED as follows: 

1. The Motion is granted, as provided herein. 

2. The Court finds that notice of the Motion to creditors and other parties in interest 

was sufficient and no further notice is required. 

3. Pursuant to 11 U.S.C. § 363(b), the Debtor is authorized to sell all of its 

equipment and memorabilia including the items referenced in Exhibit 1 to the Motion, free and 

clear of all liens, claims and encumbrances, with liens attaching to the sale proceeds.  

4. The Debtor is further authorized to pay the IRS Carve-outs and distribute the net 

sale proceeds to the Internal Revenue Service on account of its secured claim.   

5. The Debtor shall file a Report of Sale within seven (7) days of the conclusion of 

the sale authorized hereunder. 

6. For cause shown, the Court waives the fourteen (14) day stay required pursuant to 

                                                 
2 Any capitalized terms not defined herein shall carry the meaning assigned in the Motion.   
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Fed. R. Bankr. P. 6004(c) and this Order is effective immediately upon entry.   

 

Dated at Hammond, Indiana this _____ day of May, 2018 

 

 

_________________________ 
United States Bankruptcy Judge 
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