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Thomas S. Engel, ESQ. (CA #105659)
ENGEL & MILLER
964 Fifth Avenue, Suite 400
San Diego, CA  92101-6130
(619) 544-1415
(619) 544-1468 (Fax)

Attorney for Debtor, Rafael R. Rubio 

UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF CALIFORNIA

In re               ) Case No.  17-02621-CL11
  )

                      ) DEBTOR’S MOTION FOR AUTHORITY TO
  ) SELL REAL PROPERTY OF THE 

RAFAEL R. RUBIO,   ) BANKRUPTCY ESTATE FREE AND CLEAR
  ) OF LIENS; MEMORANDUM OF POINTS 
  ) AUTHORITIES IN SUPPORT
  )
  ) Date:    March 5, 2018
  ) Time:   2:30 p.m. 
  ) Dept:    Five (5)

                                         Debtor.                     ) Judge: Hon. Christopher B. Latham

RAFAEL R. RUBIO, the Debtor in the above-referenced bankruptcy proceeding

(“Debtor”), hereby moves the above-entitled Court for an order authorizing him to sell real

property of the bankruptcy estate which is described as Lot #11 Street San Felipe-Puertecitos, 24

km Colonia Gutierrez Polanco, Ensenada, Baja California, Mexico (the “Mexican Property”) for

$4,980,000.00 to BLUE WATER RESORT S DE RL DE CV (the “Buyer”).

The grounds for the motion herein are that the Debtor has entered into an agreement for

the sale of the Mexican Property and that the sale will result in a benefit to the bankruptcy estate

and creditors thereof. The motion herein is based upon all documents, files, records, reports and

pleadings on file with the Court in this matter; the following Memorandum of Points and

Authorities, the Contract, the accompanying Declaration of Rafael R. Rubio, the accompanying

Declaration of the Court appointed broker Luis Mendoza, Century 21 Award, and such other and
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further oral and documentary evidence which may be presented at any hearing on this motion1. 

Notice of this motion is being given to all creditors and parties in interest pursuant to

Federal Rules of Bankruptcy Procedure 2002 and 7004.

Dated:     2/6/2018                        ENGEL & MILLER

     By:  /s/Thomas S. Engel                                                 
Thomas S. Engel, ESQ. (CA#105659)
Attorney for Debtor 

MEMORANDUM OF POINTS AND AUTHORITIES
Jurisdiction

1. The Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. §§ 157 

and 1334. This matter is a core proceeding within the meaning of 28 U.S.C. 157(b)(2)(A), (M),

(N), and (O). 

2. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

3. The Basis for the relief requested at 11 U.S.C. §§ 363(b), (f) and (m), and Federal 

Rules of Bankruptcy Procedure 2002 and 6004.

STATEMENT OF FACTS 

4. Rafael R. Rubio (“Debtor”) filed his Chapter 11 voluntary petition for relief under

Chapter 11 of the United States Bankruptcy Code on April 30, 2017 (“Petition Date”) with his

accompanying schedules and statements. (Docket No. 1.)

5. In his schedules, Debtor listed in his Schedule “A” real property lots described as 

740 Hectors, San Felipe, Baja California, Mexico (the “Property”) with a current value of

1
 The Debtor respectfully requests, pursuant to Rule 201 of the Federal Rules of Evidence, made applicable herein by Rule 9017 of

the Federal Rules of Bankruptcy Procedure, that the Court take judicial notice of the case docket for the above-captioned case and each of the

pleadings and other documents on file in the case.   
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$30,000,000.00. (Docket No. 1, p. 14) Debtor was identified as the sole owner of the Mexican

Property. 

6. The Debtor received authorization from the Court to hire a real estate broker to 

market and sell the Mexican Property on June 15, 2017. (Docket No. 39) This authorization was

renewed on November 30, 2017 (Docket No. 87). Luis Mendoza, Century 21 Award visited the

Mexican Property, researched the viability of marketing the development of the Mexican

Property, and valued the Mexican Property at $30,000,000.00. (See Ex Parte Application by

Debtor for Authority to Employ Real Estate Broker with attached Listing Agreement, Docket No.

39 and Docket No. 87).

7. Accordingly, Luis Mendoza, Century 21 Award, listed the Mexican Property for 

sale in the amount of $30,000,000.00.

8. Over the last 7 months, Luis Mendoza, Century 21 Award, has been actively 

marketing the Mexican Property and keeping the Court apprised of his progress. One viable

potential Buyer has been actively involved in negotiations with Luis Mendoza, Century 21

Award, and has made an offer of $4,980,000.00 for Lot #11 only. This offer was accepted by

Debtor and a contract for said sale was negotiated between the parties.  

9. On or about January 29, 2018 a Contract was signed by the Buyer BLUE WATER

RESORT S DE RL DE CV for $4,980,000.00. This was the only viable offer received on the

Mexican Property. A copy of the contract (the “Contract”) is attached to the accompanying Rubio

Declaration as Exhibit “A” and is incorporated herein by reference.

10. The Mexican Property will be sold “as is, where is” condition without 

representations or warranties and transferred pursuant to the terms of the contract and Mexican

law.  It will be sold subject to all easements, recorded restrictions and covenants running with the

land.

11. From the close of escrow, proceeds from the sale will be wired into Thomas S. 

Engel, ESQ.’s Attorney Client Trust Fund Account at Bank of America, or a designated escrow 
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account in the United States, to be held for disbursement to creditors of the Estate, 

Administrative Fees and Costs, and the Debtor. 

12. Escrow is anticipated to close on the sale to the Buyer herein by late March, 

2018. Accordingly, the Debtor is respectfully requesting that this Court retain jurisdiction over

this matter until the close of escrow and transfer of possession of the Mexican Property from the

Bankruptcy Estate to the Buyer is consummated. 

13. In light of the need to close this transaction without further delay, the Debtor 

respectfully requests a waiver of the 14-day stay of the Sale Order pursuant to Federal Rule of

Bankruptcy Procedure 6004(h).

STATEMENT OF LAW

I. 11 U.S.C. § 363(f) Allows for the Sale of Real Property Free and Clear of Liens

11 U.S.C. § 363(f) governing the sale of property of the estate free and clear of liens and

interests provides that: 

(f) The trustee may sell property under subsection (b) or (c) of this section free and
clear of any interest in such property of an entity other than the estate, only if -

(1) applicable nonbankruptcy law permits sale of such property free and
clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to be sold
is greater than the aggregate value of all liens on such property;

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable proceeding, to 
accept a money satisfaction of such interest. 

11 U.S.C. § 363(f).

Here, under the above stated Code section the Debtor in Possession acts as the trustee.

And it is Debtor’s understanding that there are no known recorded liens and encumbrances

against the Mexican Property. “Section 363 permits sales of assets free and clear of claims and

interests . . . It thus allows purchasers . . . to acquire assets [from a debtor] without any

accompanying liabilities.” See also In re MMH Auto Group, LLC,  385 B.R. 347, 367
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 (Bank S.D. Fla. 2008).

II. The Sale of the Mexican Property is in the Best Interest of the Estate 

Attached as Exhibit A to the accompanying Rubio Declaration is the Contract to purchase

the Mexican Property for $4,980,000.00. 

Section 363(b) of the Bankruptcy Code authorize the Debtor, after notice and hearing, to

sell property of the estate other than in the ordinary course of the Debtor’s business. Notice of the

proposed sale is required consistent with Federal Rules of Bankruptcy Procedure 6004(a)(f).

In general, the proposed sale of assets of the estate should be approved if there is a valid

business justification for the sale and if it is in the best interest of the estate. In re 240 North

Grand Partners, Ltd. 200 B.R. 653, 659 (9th Cir. B.A.P. 1996) and In re Walter, 83 B.R. 14, 19

(9th Cir. B.A.P. 1988). The proposed sale herein is in the best interest of the estate. 

The Mexican Property will be sold in “as is, where is” condition, without any

representations or warranties, and will be sold subject to all easements, recorded restrictions and

covenants.

Title to the Mexican Property is held in the name of the Debtor alone. Pursuant to 11

U.S.C. § 541(a)(2), property of the Estate consists of :

(2) All interests of the debtor and the debtor’s spouse in community 

property as of the commencement of the case that is - 

(A) Under the sole, equal or joint management and control of

the debtor, or 

(B) Liable for an allowable claim against the debtor, or for 

both an allowable claim against the debtor and an allowable 

claim against the debtor’s spouse, to the extent that such 

interest is so liable. 

/ / /

/ / /
In re Rafael R. Rubio, Case No. 17-02621-CL11

Motion to Sell Real Property 
5

Case 17-02621-CL11    Filed 02/06/18    Entered 02/06/18 13:05:40    Doc 98    Pg. 5 of 7



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

III. The Consented Sale Will be Undertaken by the Buyers in Good Faith.

11 U.S.C. § 363(m) protects a good faith purchaser’s interest in property from a debtor

notwithstanding that the sale conducted under § 363(b) was later reversed or modified on appeal.

A sale of the Property should be found to have been in good faith if the debtor can demonstrate

the transaction occurred at arm’s length and without fraud or collusion. See Kabro Assocs. of

West Islip, LLC v. Colony Hill Assocs. (In re Colony Hill Assocs.), 11 F.3d 269, 276 (2d Cir.

1997) (“Typically, the misconduct that would destroy a purchaser’s good faith status at a judicial

sale involved fraud, collusion between the purchaser and other bidders or the trustee, or an

attempt to take grossly unfair advantage of other bidders.” [cites omitted]). 

Here, the Debtor asserts that the sale of the Mexican Property pursuant to the Contract

has utilized a competitive and transparent market place that facilitated the offer herein and

resulted in an arm’s length sale without fraud or collusion. Accordingly, the Debtor respectfully

requests that the Court find that the Buyer will be entitled to the protections of 11 U.S.C. §

363(m). In addition, the Debtor requests that this Court retain jurisdiction over this matter

through to the close of escrow and the delivery and transfer of possession and title of the

Mexican Property to the Buyer.

CONCLUSION

The Debtor had entered into a sales agreement for the Mexican Property and the sale will 

provide substantial proceeds for the distribution to creditors of the bankruptcy estate. The Debtor

believes that the sale is in the best interest of the bankruptcy estate and creditors thereof. The

Debtor is authorized to sell the Mexican Property of the bankruptcy estate pursuant to 11 U.S.C.

§ 363(b).

/ / /

/ / /

/ / /

/ / /

/ / /
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WHEREFORE, Rafael R. Rubio, Debtor herein, respectfully requests that

1. The Court grant the Debtor’s Motion for Authority to Sell Real Property of

the Bankruptcy Estate; and 

2. The Court find that the sale of the Mexican Property was made in good

faith and occurred at arm’s length and without fraud or collusion;

3. The Court waives the 14-day stay of the Sale Order pursuant to Federal

Rule of Bankruptcy Procedure 6004(h); and

4. For such other further relief as this Court deems just and proper. 

 

Dated:     2/6/2018            Respectfully Submitted,

ENGEL & MILLER

By:  /s/Thomas S. Engel                                               
Thomas S. Engel, ESQ. 
Attorney for Debtor
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