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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------------- 
In re: 
        Case No. 16-10619 
 RELIABLE RACING SUPPLY, INC.  Chapter 11 
 
    Debtor. 
----------------------------------------------------------------- 
 

DEBTOR’S MOTION FOR ORDERS PURSUANT TO SECTIONS 105 AND 363 OF 
THE BANKRUPTCY CODE AND BANKRUPTCY RULE 6004: (A) (i) AUTHORIZING 

THE SALE OF SUBSTANTIALLY ALL OF THE DEBTOR’S ASSETS; FREE AND 
CLEAR OF ALL LIENS, CLAIMS, INTERESTS AND ENCUMBRANCES; (ii) 

AUTHORIZING AND APPROVING ASSET PURCHASE AGREEMENT INCLUDING 
APPROVING THE STALKING HORSE AND BREAK-UP FEE; AND (iii) 

AUTHORIZING DEBTOR TO CONSUMMATE ALL TRANSACTIONS RELATED TO 
THE PROPOSED SALE; (B) APPROVING BIDDING PROCEDURES AND OTHER 
RELATED RELIEF; AND (C) AUTHORIZING DEBTOR TO ASSUME CERTAIN 

EXECUTORY CONTRACTS AND UNEXPIRED LEASES AND ASSIGN SUCH 
CONTRACTS AND LEASES TO SUCCESSFUL BIDDER PURSUANT TO 11 U.S.C. §§ 

365(a), (b) AND (c) AND BANKRUPTCY RULE 6006(e)(1) 
 

Reliable Racing Supply, Inc., the debtor and debtor in possession in the above-captioned 

case (the “Debtor”) by and through undersigned counsel, hereby moves this Court for entry of 

Orders pursuant to sections 105, 363 and 365 of title 11 of the United States Code, as amended 

(the “Bankruptcy Code”) and Rule 6004 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”): (A) (i) authorizing the sale of substantially all of the Debtor’s assets, free 

and clear of all liens, claims, interests, encumbrances, and successor liability subject to the terms 

of an Asset Purchase Agreement with RR Holdings, LLC Exhibit A (the “Purchase 

Agreement”), and subject to higher and better offers; (ii) authorizing and approving the Purchase 

Agreement including bid protections such as a break-up fee; and (iii) authorizing the Debtor to 

consummate all transactions related to the proposed sale; (B) approving the Bidding Procedures 

and granting other relief; and (C) authorizing the Debtor to assume certain executory contracts 

and unexpired leases and to assign such contracts and leases to the Successful Bidder pursuant to 
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sections 365(a), (b) and (c) of the Bankruptcy Code and Bankruptcy Rule 6006(e)(1). In support 

of this Motion, the Debtor respectfully represents as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 

1334. 

2. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). 

BACKGROUND 

4. On April 7, 2016 (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under chapter 11 the Bankruptcy Code with the United States Bankruptcy Court for the 

Northern District of New York (the “Court”). 

5. The Debtor remains in possession of its assets and continues to manage and 

operate its business as a debtor in possession pursuant to sections 1107 and 1108 of the 

Bankruptcy Code. 

6. The Debtor’s business has several operational segments.  The Debtor sells ski, 

bike and snowboard equipment through its store Inside Edge Ski, Board & Bike located at 643 

Upper Glen Street, Queensbury, New York.  The Debtor also sells ski racing products to its 

consumers through its Wintersports online catalog.   

7. Another section of the business is devoted to developing and assembling products 

and equipment, particularly related to ski and golf.  These products are then sold to (i) ski areas, 

golf courses, parks, institutions and event organizers in the United States, (ii) wholesalers and 

distributers in the United States, and (iii) distributers outside of the United States. 
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8. The Debtor also sells specialty outdoor lighting products under distribution rights 

to ski areas and golf courses in North America. 

9. Finally, the Debtor sells electronic sports timing equipment under distribution 

rights from European manufactures to ski race organizations and other end-users. 

Pre-Petition Indebtedness  

10. As of the Petition Date, the Debtor was indebted to the following prepetition 

secured lenders: (i) TD Bank, (ii) The Warren County Local Development Corporation 

(“WCLDC”), and (iii) the Marilyn Jacobs Family Trust. 

11. On December 2, 2014, the Debtor executed and delivered to TD Bank a Term 

Note in the amount of One Million and 00/100 Dollars ($1,000,000.00) (“TD Loan 1”).  TD 

Loan 1 is further evidenced by a Loan and Security Agreement, dated as of December 2, 2014, 

which, among other things grants TD Bank a blanket security interest in all of the Debtor’s 

Collateral, consisting of all of the Debtor’s personal property as further defined therein.   

12. As of the Petition Date, the Debtor owed approximately $873,421.61 to TD Bank 

on account of TD Loan 1. 

13. On December 2, 2014, the Debtor executed and delivered to TD Bank a Term 

Note in the amount of Three Hundred Ninety-Nine Thousand Nine Hundred Ninety-Nine 

Dollars and Ninety-Nine Cents ($399,999.99) (“TD Loan 2” and together with TD Loan 1, the 

“TD Loans”).  TD Loan 2 is further evidenced by a Loan and Security Agreement, dated as of 

December 2, 2014, which, among other things grants TD Bank a blanket security interest in all 

of the Debtor’s personal property as further defined therein (the “TD Collateral”). 

14. As of the Petition Date, the Debtor owed approximately $368,694.55 to TD Bank 

on account of TD Loan 2. 
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15. The Debtor has been making monthly adequate protection payments to TD Bank 

on account of the TD Loans in the amount of $1,666.66.   

16. The Debtor will also shortly pay approximately $70,000.00 to TD Bank as part of 

an overall settlement of TD Bank’s claims and in conjunction with TD Bank’s approval of the 

sale requested herein.   

17. On December 21, 2015, the Debtor executed and delivered to WCLDC a Line of 

Credit Agreement in the amount of One Hundred Thousand and 00/100 Dollars ($100,000.00).  

Pursuant to a Security Agreement dated as of December 21, 2015, the WCLDC loan is secured 

by a security interest in certain goods as set forth in the Security Agreement including all 

increases, parts, accessories, attachments, special tools, additions and accessions, and proceeds of 

such goods (“WCLDC Collateral”). 

18. As of the Petition Date, the Debtor owes approximately $100,000.00 to WCLDC.  

19. The New York State Department of State website does not reflect the filing of a 

UCC-1 Financing Statement by WCLDC, therefore, arguably WCLDC’s interests are 

unperfected. 

20. On or about December 21, 2015, TD Bank and WCLDC entered into a 

Subordination Agreement pursuant to which TD Bank agreed to subordinate its security interest 

to WCLDC’s security interest in the WCLDC Collateral. 

21. The Debtor does not intend on objecting to WCLDC’s claim or asserting that 

WCLDC is unsecured.  The Debtor believes that TD Bank and WCLDC will reach an 

agreement regarding their respective interests in all of the Collateral and the proceeds of the 

sale. 
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22. Cavallero Plastics, Inc. (“Cavallero”), a plastic molder has asserted a “first 

priority lien” under Massachusetts law in certain molds which it holds in its possession and, in 

addition, in certain product produced through use of the molds.  Cavallero did not file a UCC-1 

financing statement in the New York Secretary of State’s office.  Upon information and belief, 

TD Bank disagrees with this assertion of a lien and certainly as to its alleged priority.  As the 

issue is one among creditors and, at worst, the items in question are subject to TD Bank’s lien 

the Debtor does not intend to presently object to the secured claim Cavallero filed in the case 

and expects that the creditors will resolve the issue and / or the issue will be resolved with the 

Successful Bidder (defined below) entering into a new business arrangement with Cavallero.  

Marketing and Stalking Horse 

23. The Debtor’s principal, John Jacobs, engaged in extensive marketing efforts of 

the Debtor’s assets.  Mr. Jacobs contacted fourteen potentially interested parties regarding a 

purchase of substantially all of the assets or purchase of one or more of the business segments.   

24. Eleven parties executed confidentiality agreements and conducted diligence on 

the company to determine if they would like to purchase any or all of the Debtor’s assets. 

25. On or about July 8, 2016, VEMO Sports submit a letter of intent pursuant to 

which a NewCo entity would purchase substantially all of the Debtor’s assets for $350,000.00. 

26. On July 11, 2016, TD Bank filed a motion seeking relief from the automatic stay 

and an objection to the Debtor’s further use of cash collateral.  See D.N. 48. 

27. Following additional negotiations with VEMO Sports and TD Bank, NewCo – 

RR Holdings, LLC (the “RR Holdings”) – has agreed to increase its purchase price to 

$375,000.00.  TD Bank has approved of this offer and supports this Motion. 
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28. Through this Motion, the Debtor seeks to sell substantially all of its assets, 

including among other things inventory, furniture, equipment, machinery, vehicles, intellectual 

property, and executory contracts as more fully set forth and described in the Purchase 

Agreement (the “Assets”).  Cash and accounts receivable are not included in the Assets that will 

be sold and will eventually be completely paid over to TD Bank. 

29. The Debtor also seeks to approve RR Holdings as the stalking horse bidder and to 

grant RR Holdings’ requested bid protections in connection with its stalking horse bid.  RR 

Holdings seeks a break-up fee in the amount of Twenty-Five Thousand Dollars ($25,000.00) in 

the event that RR Holdings is not the Successful Bidder (as defined below).   

RELIEF REQUESTED 

30. By this Motion, the Debtor seeks the entry by this Court of two (2) orders: 

(a) first, an order (the “Bidding Procedures Order”), a proposed form of 
which is attached hereto as Exhibit B: 

i. providing a process for interested bidders to submit offers with 
respect to the Assets; 

ii. approving the form and manner of notice of this Motion and the 
relief requested herein; 

iii. setting a deadline and approving requirements and procedures for 
interested parties to submit any competing bids for the Assets (the 
“Bidding Procedures”); 

iv.  approving the Purchase Agreement with RR Holdings and the 
requested break-up fee; 

v.  authorizing an auction sale of the Assets; and 

vi.  setting a final hearing date (the “Sale Hearing”) to approve the sale 
of the Assets to the bidder (the “Successful Bidder”) submitting the 
highest or otherwise best offer (the “Successful Bid”) acceptable to 
the Debtor. 

(b)  second, the Debtor requests the entry of an order (the “Sale Order”): 

i.  authorizing and approving the Successful Bid on substantially the 
terms and conditions set forth in the Purchase Agreement, or such 
other terms and conditions as may be acceptable to the Debtor; 

ii. authorizing the sale of the Assets to the Successful Bidder; 
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iii. authorizing the Debtor to consummate the sale of the Assets to the 
Successful Bidder; and 

iv. authorizing the Debtor to assume certain identified executory 
contracts and unexpired leases and to assign such contracts and 
leases to the Successful Bidder. 

THE PROPOSED SALE OF THE DEBTOR’S ASSETS 

31. The Debtor has recently been experiencing operating losses and has determined 

that it is in the best interest of the estate, its creditors and other parties in interest to sell the 

Assets.   

A. The Purchase Agreement 

32. The Debtor prepared a form Purchase Agreement, see Exhibit A, which 

contemplates the sale of the Assets in a single transaction.  The Debtor anticipates that the 

parties bidding on the Assets (the “Prospective Purchasers”) will use the form of Purchase 

Agreement approved by this Court, as modified to reflect the Prospective Purchaser’s offer. 

B. Proposed Bidding Procedures 

33. In an effort to ensure that the highest value is obtained for the Assets, the Debtor 

proposes that the Bidding Procedures, which are intended to maximize the value of the Assets, 

shall govern the submission of competing bids for the Assets. 

34. The Bidding Procedures are attached to the proposed Bidding Procedures Order 

as Exhibit 1, the key terms of which may be summarized as follows: 

(a)  Assets: The Assets to be sold are substantially all of the Debtor’s assets 
(excluding cash and accounts receivable), as described in the form 
Purchase Agreement, which are to be sold in a single transaction. 

(b)  Qualified Bid / Qualified Bidders: In order to ensure that only bidders with 
serious interest in the purchase of the Assets participate in the bidding 
process, the Bidding Procedures provide for certain minimal requirements 
for a potential bidder to become a “Qualified Bidder” and for a bid to 
purchase the Assets to be a “Qualified Bid”, including, among other 
things: 
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(i)  The execution of a confidentiality agreement if they have not done 
so already; 

(ii)  A good faith deposit in the form of a wire transfer or bank check in 
the amount of $40,000.00 or 10% of the purchase price stated in 
that bidder’s Purchase Agreement, whichever is greater, to be 
deposited into an escrow account maintained by Lemery Greisler 
LLC which deposit will be applied toward the bid amount if the 
Qualified Bid becomes the Successful Bid (defined below); 

(iii)  Submission of a “Bid” in the form of a Purchase Agreement 
marked to show changes from the form Purchase Agreement 
approved by the Court, with an initial bid amount of at least 
$400,000.00; and 

(iv) A written statement that (1) the proposed bidder agrees, and 
intends its bid to comply, with the Bidding Procedures and the 
terms of any order approving the Sale, as well as with such other 
terms and procedures as may be imposed by the Court or the 
Debtor at or prior to the Auction, (2) its Bid shall be irrevocable 
until a date that is twenty (20) days after the conclusion of the Sale 
Hearing, (3) that it believes in good faith that its Bid constitutes a 
Qualified Bid, (4) its Bid is not subject to any due diligence or 
financing conditions. 

RR Holdings shall be deemed to be a Qualified Bidder.  TD Bank is a 
Qualified Bidder to the extent of its rights to bid pursuant to 11 U.S.C. § 
363(k) and other applicable law.   

 (c) Bid Deadline:  The Bidding Procedures provide for a bid deadline of 4:00 
p.m. on August 9, 2016 (the “Bid Deadline”). 

(d)  Due Diligence:  The Bidding Procedures permit all potential bidders who 
have signed confidentiality agreements to participate in the due diligence 
process between the date of this filing and August 9, 2016. 

(e)  Selection of the Qualified Bids:  As soon as practicable after the Bid 
Deadline, the Debtor, in consultation with its professionals, shall review 
each bid submitted and determine which bidders are qualified to 
participate in the Auction (“Qualified Bidders”), and shall provide notice 
of same to all persons submitting bids. 

(f)  Auction: If one or more Qualified Bids are received by the Debtor, an 
Auction shall be held on August 11, 2016 at 1:00 p.m. at the Bankruptcy 
Court, 445 Broadway, Suite 330, Albany, New York 12207, or such other 
time and/or other place as the Debtor shall notify all Qualified Bidders 
who have submitted Qualified Bids with respect to the Assets subject to 
Auction. 

At the Auction, Qualified Bidders will be permitted to increase their bids 
(such increased Qualified Bid, a “Qualified Overbid”), provided that such 
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Qualified Overbid(s) shall exceed the highest existing bid by at least 
$5,000.00. 
The Auction shall not conclude until each Qualified Bidder has had the 
opportunity to submit thereat a Qualified Overbid with full knowledge of 
the existing highest bid. 

(g)  The Sale Hearing: The Debtor requests that the Court schedule the Sale 
Hearing following the Auction on August 11, 2016.  If there is no Auction, 
the Sale Hearing will take place on August 11, 2016 at 1:00 p.m. 

At the Sale Hearing, the Debtor will seek entry of an order, among other 
things, authorizing and approving the sale of the Assets to the Successful 
Bidder, as determined by the Debtor. 

Following the Sale Hearing, if the Successful Bidder fails to consummate 
an approved sale because of a breach or failure to perform on the part of 
such Successful Bidder, the next highest or otherwise best Qualified Bid 
or Qualified Overbid with respect to the Assets as disclosed at the Sale 
Hearing, shall be deemed to be the Successful Bid with respect to the 
Assets and the Sellers shall effectuate such sale without further order of 
the Bankruptcy Court. 
 

(h) Reservation of Rights; Deadline Extensions.  The Debtor shall be deemed 
to have reserved its right to: (i) cancel the Auction; (ii) extend the Bid 
Deadline; (iii) impose such other and additional terms and conditions or 
modify the terms and conditions hereof as the Debtor determines to be in 
its best interest and (iv) reject all Qualifying Bids if, in the Debtor’s 
reasonable judgment, no Qualifying Bid is in the best interests of the 
Debtor’s estate. 

35. The Debtor believes the Bidding Procedures will ensure that the Debtor considers 

all reasonable offers and to select the highest, best offer. 

C. Assumption and Assignment of Executory Contracts and Unexpired Leases 

36. The Debtor is a party to certain executory contracts which were listed on the 

Debtor’s Schedule G filed with its Petition.  Additionally, the Debtor is also party to a 

Distributor Agreement with Ultra-Tech Lighting, LLC (“Ultra-Tech”) which Debtor had 

described as lighting inventory on consignment in its Petition.  Debtor now believes that this 

agreement with Ultra-Tech is an executory contract whereby Debtor is a distributor as opposed 
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to a consignor.  There is a dispute between the Debtor and TD Bank regarding the classification 

of the Debtor’s relationship with Ultra-Tech.   

37. Certain of these executory contracts as identified in Schedule A to the Purchase 

Agreement will be assumed and assigned to the Successful Bidder.   

38. The Successful Bidder will likely desire to continue operating the Debtor’s 

business.  The Debtor has determined in its business judgment that these contracts are necessary 

to the continued operation of the Debtor’s business. 

39. The Debtor seeks to assume certain of the contracts listed on Schedule A to the 

Purchase Agreement pursuant to Bankruptcy Code sections 365(a), (b), and (c) and assign them 

to the Successful Bidder.   

40. The Debtor does not owe any arrears on the executory contracts listed on 

Schedule G, however, the Debtor does owe money to Ultra-Tech.  If the Ultra-Tech agreement 

is considered to be an executory contract and such agreement is assumed, the Debtor will 

address the treatment of the arrears with Ultra-Tech prior to the Sale Hearing. 

41. This motion complies with Bankruptcy Rule 6006(e)(1) because all of the 

contacts and leases the Successful Bidder selects to assume, will be assigned to a single 

assignee, the Successful Bidder. 

BASIS FOR RELIEF 

A.  The Proposed Sale is in the Best Interests of the Debtor, its Creditors and its Estate 

42. Section 363(b)(1) of the Bankruptcy Code provides that “[t]he trustee, after notice 

and a hearing, may use, sell or lease, other than in the ordinary course of business, property of 

the estate.” 11 U.S.C. §363(b)(1). A debtor in possession is given these rights by section 1107(a) 

of the Bankruptcy Code. See 11 U.S.C. §1107(a).  Moreover, section 105(a) of the Bankruptcy 
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Code provides that “[t]he court may issue any order, process, or judgment that is necessary or 

appropriate to carry out the provisions of [the Bankruptcy Code].” 11 U.S.C. §105(a). 

43. Courts have uniformly held that approval of a proposed sale of property pursuant 

to section 363(b) of the Bankruptcy Code is appropriate if a court finds that the transaction 

represents a reasonable business judgment on the part of the debtor.  See e.g., In re Chateaugay 

Corp., 973 F.2d 141 (2d Cir. 1992). 

44. Courts generally show great deference to a debtor in possession’s decisions when 

applying the business judgment standard. See In re Global Crossing, Ltd., 295 B.R. 726, 744 

n.58 (Bankr. S.D.N.Y. 2003) (“[T]he Court does not believe that it is appropriate for a 

bankruptcy court to substitute its own business judgment for that of the [d]ebtors and their 

advisors, so long as they have satisfied the requirements articulated in the caselaw.”). 

45. A sound business purpose for the sale of a debtor’s assets outside the ordinary 

course of business may be found where such a sale is necessary to preserve the value of assets 

for the estate, its creditors or interest holders.  See e.g. In re Lionel Corp., 722 F.2d 1063, 1071 

(2d Cir. 1983). 

46. The Debtor’s decision to sell the Assets satisfies the sound business judgment 

standard.  The Debtor is currently operating at a loss and believes that a sale of the Assets is the 

only way to preserve and maximize value for the benefit of the Debtor’s creditors and the estate. 

B. The Proposed Bidding Procedures are in the Best Interest of the Debtor, its 
Creditors and its Estate 

47. The Debtor’s principal, John Jacobs, made extensive marketing efforts to obtain a 

stalking horse bidder resulting in the Purchase Agreement with RR Holdings.   

48. The Debtor intends on notifying all of the previously interested parties of this Sale 

Motion.  Because of the extensive efforts undertaken by Mr. Jacobs, the Debtor does not believe 
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that the delay and expense of additional advertising is necessary, worthwhile or warranted.  

Further, any incremental price increase will redound to the benefit of TD Bank and, upon 

information and belief, TD Bank does not wish its cash collateral to be used for such efforts.  

Debtor will not second guess that judgment. 

49. The Bidding Procedures were developed consistent with the Debtor’s need to 

expedite the Sale process but with the objective of conducting the Sale in a controlled, but fair 

and open, process.  The Debtor believes that the Bidding Procedures are commercially 

reasonable and are in the best interest of the Debtor, its estate and creditors and will maximize 

the value obtained from the sale of the Assets.  Bidding Procedures will insure that only parties 

with (a) a serious and legitimate interest in acquiring the Assets and (b) the financial means to 

consummate a transaction quickly, will participate in an open Auction process. 

50. Potential bidders will be allowed a brief diligence period and will be permitted to 

submit a bid.  Qualified Bidders will then be allowed to participate in the Auction thus ensuring 

that the sale of the Purchased Assets will be effected through an arm’s length transaction. 

Accordingly, the proposed Bidding Procedures will allow the highest and best bidder to purchase 

the Assets, thereby maximizing the return to the Debtor’s estate. 

C.  The Purchase Agreement Should be Approved 

51. Section 363(f) of the Bankruptcy Code permits debtors, with court approval, to 

sell assets free and clear of all liens, claims, interests, charges and encumbrances (with any such 

liens, claims, interests, charges and encumbrances attaching to the net proceeds of the sale with 

the same rights and priorities therein as in the sold assets).  Section 363(f) of the Bankruptcy 

Code provides: 

The trustee may sell property under subsection (b) or (c) of this section free and 
clear of any interest in such property of an entity other than the estate, only if -- 
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(1) applicable nonbankruptcy law permits sale of such property free and clear of 
such interest; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such property is to be sold is 
greater than the aggregate value of all liens on such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable proceeding, to accept a 
money satisfaction of such interest. 

11 U.S.C. §363(f). 

52. The Debtor seeks to sell the assets to RR Holdings or the Successful Bidder free 

and clear of all liens, claims, interests, charges, encumbrances, or successor liability.  RR 

Holdings or the Successful Bidder will not be assuming any of the Debtor’s liabilities.  

53. As discussed above TD Bank, and arguably WCLDC, have security interests and 

liens on the Debtor’s Assets totaling approximately $1,342,116.16 as of the Petition Date.   

54. The Debtor believes that both TD Bank and WCLDC will meet the requirements 

of section 363(f)(2) by consenting to the Sale free and clear of liens.  To the extent such creditors 

do not consent explicitly or implicitly, the Debtor believes that the sale will satisfy one or more 

of the factors in section 363(f) and they will be permitted to sell the Assets free and clear of any 

interest in such property in accordance with the terms of the Purchase Agreement. 

D. Benefit to the Estate 

55. TD Bank has agreed that from the total sale price, $75,000.00 shall remain in the 

estate (the “Carve Out”). 

56. With the Carve Out, the Debtor believes it can pay the reasonable costs of case 

administration including legal and accounting fees, fees of the United States Trustee, and make a 

meaningful distribution to unsecured creditors. 
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57. It will be the Debtor’s intent, should the sale be approved and closed, to then 

quickly file a liquidating plan of reorganization to make one distribution to administrative, 

priority (if any),1 and unsecured creditors of the estate as their interests appear, as may be 

allowed by the Court and in order of priority as the Code directs. 

E. Bid Protections are Fair and Necessary  

58. RR Holdings has requested a break-up fee in the amount of $25,000.00. 

59. In general, bidding incentives encourage a potential purchaser to invest the 

requisite time, money and effort to negotiate with a debtor and perform the necessary acts 

attendant to the acquisition of a debtor’s assets, despite the inherent risks and uncertainties of the 

chapter 11 process.   

60. Historically, bankruptcy courts have approved bidding incentives similar to the 

bidding protections proposed here under the “business judgment rule”, which proscribes judicial 

second-guessing of the actions of a corporation’s board of directors taken in good faith and in the 

exercise of honest judgment. See, e.g., In re 995 Fifth Ave. Assocs., L.P., 96 B.R. 24, 28 (Bankr. 

S.D.N.Y. 1989) (bidding incentives may “be legitimately necessary to convince a ‘white knight’ 

to enter the bidding by providing some form of compensation for the risks it is undertaking”); In 

re Marrose Corp., Nos. 89 B 12171 (CB) to 89 B 12179 (CB), 1992 WL 33848, at *5 (Bankr. 

S.D.N.Y. Feb. 15, 1992) (noting that “[a]greements to provide breakup fees or reimbursement of 

fees and expenses meant to compensate the potential acquirer who serves as a catalyst or 

‘stalking horse’ which attracts more favorable offers.”). 

61. Also, courts have routinely held that when the sale of assets in bankruptcy is on a 

competitive bidding basis, it is appropriate to require parties submitting competing bids to submit 

bids that exceed existing bids by a specified minimum amount. See, e.g., In re Financial News 
                                                
1 The Debtor does not believe that it has any priority creditors. 
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Network, Inc., 931 F.2d 217 (2d Cir. 1991)(requiring that overbids exceed the initial offer by 9.5 

percent). 

62. The requested break-up fee is the product of arms’-length negotiations between 

the Debtor and RR Holdings.  The break-up fee and initial overbid are fair and reasonable in 

amount.  RR Holdings has expended time, money and energy pursing the sale of Assets, has 

engaged in good faith negotiations and has provided a floor bid on the Assets. 

F. Purchaser’s Good Faith 

63. Pursuant to section 363(m) of the Bankruptcy Code, a good faith purchaser is one 

who purchases assets for value, in good faith, and without notice of adverse claims. In re 

Chateaugay Corp., 1993 U.S. Dist. LEXIS 6130, at *9 (S.D.N.Y. 1993) (quoting In re Abbotts 

Dairies of Penn., Inc., 788 F.2d 143, 147 (3d Cir. 1986)). 

64. The Purchase Agreement will be negotiated in good faith, with both parties 

represented by their own counsel. The Debtor submits that the Successful Bidder’s proposal, as 

contained in its respective Purchase Agreement, will represent the highest and best offer received 

for the Assets. 

65. Accordingly, the Sale Order should include a provision finding that the Successful 

Bidder for the Assets is a “good faith” purchaser within the meaning of section 363(m) of the 

Bankruptcy Code. The Debtor believes that providing the Successful Bidder with such protection 

will ensure that the maximum price will be received by the Debtor for the Assets and closing of 

the sale will occur promptly. 

G. Request For Waiver Of Rule 6004(h) Stay 

66. In order to allow the immediate realization of value from the Assets consistent 

with their liquidation goals, the Debtor respectfully requests that the Sale Order be effective 

immediately, notwithstanding the 14-day stay imposed by Bankruptcy Rule 6004(h).  An 
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expedient sale process will inure to the benefit of the Debtor’s estate and creditors.  Waiver of 

Bankruptcy Rule 6004(h) will insure that the bargained-for protections sought by this Motion, to 

the extent approved by the Court, are in place and effective at the time of the Auction. 

PROPOSED SALE NOTICE 

67. The Debtor is concurrently with this Motion filing a motion for shortened notice 

and to amend noticing requirements.  The notice for this Motion will be governed by the order 

signed by the Court in connection with the motion to shorten notice. 

WHEREFORE, the Debtor respectfully requests that the Court (i) at the conclusion of 

the initial hearing, enter the Bidding Procedures Order (a) approving the Bidding Procedures, (b) 

authorizing RR Holdings to be the stalking horse under the terms of the Purchase Agreement, 

and (c) approving the break-up fee, (ii) at the conclusion of the Sale Hearing, enter the Sale 

Order to be provided by Debtor authorizing the sale of the Assets to the Successful Bidder that 

submits the highest and best offer for the Assets in accordance with the Bidding Procedures, (iii) 

at the conclusion of the Sale Hearing, enter an order authorizing the Debtor to assume and assign 

the executory contracts to the Successful Bidder, and (iv) grant the Debtor such other relief as 

the Court may deem just and proper. 

 

Dated: July 25, 2016     Respectfully submitted, 
 

LEMERY GREISLER LLC 
 
       /s/ Paul A. Levine, Esq. 
       Paul A. Levine, Esq. 
       Meghan M. Breen, Esq. 
       Attorneys for Reliable Racing Supply, Inc. 
       50 Beaver Street 
       Albany, New York 12207 
       (518) 433-8800 

Case 16-10619-1-rel    Doc 56    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc Main
 Document      Page 16 of 16



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 1 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 2 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 3 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 4 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 5 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 6 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 7 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 8 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 9 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 10 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 11 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 12 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 13 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 14 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 15 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 16 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 17 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 18 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 19 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 20 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 21 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 22 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 23 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 24 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 25 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 26 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 27 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 28 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 29 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 30 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 31 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 32 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 33 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 34 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 35 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 36 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 37 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 38 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 39 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 40 of 41



Case 16-10619-1-rel    Doc 56-1    Filed 07/25/16    Entered 07/25/16 16:07:45    Desc 
 Exhibits A and B    Page 41 of 41


