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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF PENNSYLVANIA 

 
 
In re: 
 
RESHETAR REALTY, INC., 
 
   Debtor. 

: 
: 
: 
: 
: 
: 
: 

Chapter 11 
 
Case No. 16-17899(JKF) 
 
Hearing Date:  May 17, 2017 
Hearing Time: 9:30 a.m. 
Courtroom: Number 3 

 
MOTION OF RESHETAR REALTY, INC. FOR AUTHORITY TO SELL  

LOT 18 WOODBYNE ROAD, SPRINGFIELD, PA  18073 AT PRIVATE SALE,  
FREE AND CLEAR OF ALL LIENS, CLAIMS, AND ENCUMBRANCES PURSUANT 

TO 11 U.S.C. §§ 363 AND 1146 AND FOR WAIVER OF FEDERAL RULE OF 
BANKRUPTCY PROCEDURE 6004(H) 

 
 Reshetar Realty, Inc., the debtor and debtor in possession (the “Debtor”), by and through 

its undersigned counsel, hereby files this Motion for an Order Pursuant to §§ 363 and 1146 of the 

United States Bankruptcy Code, 11 U.S.C. §§ 101 et seq. (as amended, the “Bankruptcy Code”) 

and Pursuant to the Debtor’s Plan of Reorganization for authority to sell real property located at 

Lot 18 Woodbyne Road, Springfield, PA  18073 at private sale, free and clear of all liens, claims 

and encumbrances, pursuant to 11 U.S.C. §§ 363 and 1146 and for Waiver of Federal Rule of 

Bankruptcy Procedure 6004(h) (the “Motion”), and in support thereof avers as follows: 

I. JURISDICTION AND VENUE 
 

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 

1334.   

2. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.   

3. Determination of the Motion is a core proceeding pursuant to 28 U.S.C. 

§157(b)(2)(A), (M), (N) and (O), the statutory predicates for the relief requested therein are 

§§105, 363(b), (f), and (m), 365(b) and (f), and 506(c) of the Bankruptcy Code, and Fed. R. 

Bankr. P. 2002, 6004 and 6006. 
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II. BACKGROUND 

4. On November 10, 2016 (the “Petition Date”), the Debtor filed a voluntary petition 

under Chapter 11 the Bankruptcy Code.  

5. The Debtor continues in possession of its property and continues to operate and 

manage its business as a debtor-in-possession pursuant to §§ 1107(a) and 1108 of the Bankruptcy 

Code. 

6. No request has been made for the appointment of a trustee or examiner in the 

Debtor’s Chapter 11 Case. 

7. The Debtor is in the business of acquiring properties for future development.  

Currently, the Debtor owns undeveloped property located at Lot 18 in the Springton Knoll 

subdivision at Woodbyne Road, Tax Parcel # 42-17-59-19 (the “Property”). 

8. Prior to the Petition Date, the Debtor commenced a business relationship with 

Signature Home, by J.T. Maloney, Inc. (“Signature Homes”) which contemplated the sale of 

various building lots in the subdivision known as Springton Knoll, located on Woodbyne Road 

in Springfield Township, PA.  The Debtor was also negotiating with Aspen Mill Properties, LLC 

(“Aspen”) and Jim Case (“Case”) for the purchase of certain lots in the Springton Knoll 

Subdivision. 

9. From May 2012 to December 2012, Aspen and Case successfully built and sold 

houses on three of the Debtor’s lots.  In December 2012, Aspen and Case negotiated and 

purchased two additional lots from the Debtor.  The Debtor was also working with a real estate 

broker regarding the sale of its Property to a potential home buyer. 

10. The Debtor avers that Aspen and Case began to interfere with the Debtor’s 

business relationship with Signature Homes.  
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11. Aspen and Case wrongfully filed a lis pendens against the Debtor’s Property in 

November 2013.   

12. In 2014, Aspen commenced litigation against the Debtor and Robin Reshetar in 

the Court of Common Pleas of Bucks County, PA captioned Aspen Mill Properties, LLC, v. 

Reshetar Realty, Inc. and Robin Reshetar, Case No 2014-06901. Aspen seeks damages totaling 

$154,202 related to the sale of certain lots and ownership of the Debtor’s Property.   

13. The Debtor denies any and all liability to Aspen and assets counterclaims against 

Aspen in that litigation seeking damages in excess of $1,100,000.  

14. On or about January 19, 2017, Aspen filed a proof of claim in the amount of 

$154,202.00 [POC No. 3-1].  Aspen wrongfully filed a lis pendens against the Property and has 

taken the position, which the Debtor opposes, that it has an interest in the Debtor’s real property. 

The Debtor has filed an Objection to Aspen’s proof of claim, docketed as Reshetar Realty, Inc. v. 

Aspen Mill Properties, LLC, adversary proceeding number 17-0129 (JKF) (the “Adversary 

Proceeding”) in which it alleges significant counter claims against Aspen and Case, including 

tortious interference with contractual relations, trespass, slander of title, wrongful placement of 

lis pendens on Property of the Debtor’s estate, subordination of Aspen’s claim pursuant to § 510 

of the Bankruptcy Code and punitive damages.  

15. Aspen’s intent in filing the lis pendens was solely to disrupt the Debtor’s ability to 

conduct business and to sell the Property and Aspen’s wrongful and intentional actions have 

forced the Debtor to file the instant Chapter 11 Bankruptcy in order to sell the Property free and 

clear of the lis pendens and pay creditors. 
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16. Since the Petition Date, the Debtor has been carefully reviewing its finances and 

operations, and has spent significant time analyzing its operations and the claims against it.  A 

significant part of the Debtor’s efforts were aimed at selling its Property. 

17. The Debtor has been attempting to market and sell the Property prior to and during 

the bankruptcy proceeding. 

18. On or about December 31, 2016, the Court entered an Order granting the 

Application of the Debtor to employ Re/Max Services, Inc. (“Re/Max”) as its realtor [Docket No. 

50].   

III. THE PROPOSED SALE & RELIEF REQUESTED 

19. The Debtor seeks to sell the Property at private sale and has sought the highest and 

best offers on the Property.  On or about February 20, 2017, the Debtor (the “Seller”) and Genesis 

Builders (the “Buyer” or collectively with the Seller, the “Parties”), entered into a Contract for Sale 

for the Property for the sum of Eighty Thousand Dollars ($80,000.00), to which the Debtor seeks 

Bankruptcy Court approval, free and clear of all liens, claims and encumbrances (the “Contract”) 

with closing to take place within ten (10) days of the entry of the order approving the sale of the 

Property.  On or about February 20, 2017, the Parties executed the Contract requiring Court 

approval of the Contract.  A true and correct copy of the Contract of Sale of Real Estate and the 

Addendum are attached hereto as Exhibit “A” and incorporated herein. 

20. In connection with the marketing of the Property, the Debtor has utilized the real 

estate brokerage services of Re/Max.  The Contract was procured with the assistance of Re/Max 

and Re/Max’s commission on the sale is $4,800.00, six percent (6%) of the sale price to be paid 

from the sale proceeds at closing. 
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21. Over the period of time that the Property has been marketed, $80,000.00 (the 

“Offer”) is the highest and best and only offer received for the Property and it is respectfully 

submitted that that is the fair market value of the Property.   

22. The Debtor believes that the Offer is the highest and best price for the Property.   

23. The Debtor has determined that the Property is encumbered by the following 

secured claims: 

 a.  A secured claim of Palisades School District in the amount of $812.39 (as 

evidenced by proof of claim number 4 on the court’s official claims register, filed on or 

about March 6, 2017) (the “Palisades POC”). 

 b. A secured claim of the Pennsylvania Department of Revenue in the amount 

of $13,885.36 (as evidenced by proof of claim number 2 on the court’s official claims 

register, filed on or about December 20, 2016)(the “Dept. Rev. POC”).  

24. The Debtor has determined the Property is encumbered by the lis pendens placed 

on the Property by Aspen.  

25. The Debtor filed a Motion to Approve its Disclosure Statement and Plan of 

Reorganization (the “Plan”) on March 10, 2017.  

26. The Debtor’s Plan provides at paragraph 2.1 for the treatment of the IRS claim. 

27. The Debtor’s Plan provides at paragraph 2.2 for the treatment of secured claims.  

28. The Debtor’s Plan provides at paragraph 2.3 for the treatment of general unsecured 

vendor claims.  

29. The Debtor’s Plan provides at paragraph 2.4 for the treatment of the general 

unsecured litigation claims.  

Case 16-17899-jkf    Doc 78    Filed 04/26/17    Entered 04/26/17 14:45:35    Desc Main
 Document      Page 5 of 14



 

5137834 6

30. Pursuant to 11 U.S.C. § 1146 the transfer of the Property under the Debtor’s 

confirmed Plan will not be subject to a transfer tax. See 11 U.S.C. § 1146.   

31. The Debtor’s soon to be confirmed Plan provides for the sale of the Property as 

contemplated by the Debtor in the Contract for Sale.   

32. The terms of the proposed private sale between the Debtor and the Buyer are as 

follows: 

a. Buyer will pay to the Seller the lump sum of $80,000.00 in immediately 
available funds for the Property located at Lot 18 Woodbyne Road, 
Springfield, PA 18073. 

 
b. The initial deposit of $1,000.00 was paid by the Buyer to the Seller and 

is being held in escrow by Re/Max.  
 
c. The due diligence period has expired and there are no remaining 

contingencies pertaining to the Contract for Sale. 
 
d. The remaining sum of $79,000.00 will be paid by the Buyer to the Seller 

at settlement.  
 
e. The sale will be free and clear of all liens claims and encumbrances, if 

any, with such liens claims and encumbrances attaching to the proceeds 
of the sale. 

 
f. Settlement shall be scheduled for the later of (i) May 3, 3017 or (ii) ten 

days after the entry of a final order of the United States Bankruptcy 
Court for the Eastern District of Pennsylvania approving the sale of the 
Property.   

 
33. The Contract for Sale also contains a design restrictions addendum, a copy of which 

is attached to the Contact to Sale.   

34. The Debtor was unable to sell the Property without the assistance of the Re/Max 

and the commission owed to Re/Max upon the sale of the Property was authorized by the Court 

and is reasonable under the circumstances.   
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35. The Debtor proposes to pay the net proceeds remaining from the sale of the 

Property after payment of the costs outlined in paragraph 19, to its priority, secured, and unsecured 

creditors as contemplated in the Debtor’s Plan.  

36. The Debtor respectfully requests that this Court allow the Debtor to sell the 

Property free and clear of any lien claim or encumbrance. 

37. The Debtor firmly believes that creditors will receive more value through a private 

sale of the Property at the market rate than through efforts to either (a) continue to market the 

property pursuant to the Plan in hopes of obtaining a potential higher offer, which could result in 

an increase in the amount of real estate taxes to be paid at closing and increase in the amount of the 

commissions owed to the real estate brokers therefore reducing any additional benefit of a 

subsequent higher offer, or (b) sell the Property at public auction which may not generate a higher 

purchase price and the purchase price would be reduced by an auctioneer fee and costs associated 

with an auction sale.    

38. As set forth in the Certificate of Service, the Debtor has served a copy of the 

Motion and the proposed form of Order upon the United States Trustee, the Buyer, and has 

provided notice to all creditors listed in the Debtor’s Schedules and those parties requesting notice 

under Bankruptcy Rule 2002 contemporaneously with the Motion being filed with the Court.   

39. In accordance with Bankruptcy Rule 6004(f)(1), sales of property outside of the 

ordinary course of business may be by private sale or by public auction.  Pursuant to Bankruptcy 

Rule 6004, notice of a proposed use, sale, or lease of property required under Bankruptcy Rule 

2002(a)(2) must include the terms and conditions of any private sale. See, Fed. R. Bankr. P. 

2002(c)(1). 
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40. In addition, the Debtor respectfully requests that this Court waive the fourteen (14) 

day stay pursuant to Fed. R. Bankr. P. 6004(h). 

41. The Debtor believes that a sale of the Properties and related assets will best serve 

the interests of creditors by procuring the almost instant cash infusion of in excess of $70,000.00, 

and by preventing the further loss and diminution in value to the Property. 

42. The Debtor now seeks to sell by private sale the Debtor’s assets consisting of real 

property.  

43. By this Motion, the Debtor seeks the entry of an Order by the Court allowing the 

sale of all of the Property free and clear of all liens, claims and encumbrances, and contemplates 

a private sale. 

IV. THE DEBTOR HAS COMPLIED WITH § 363 OF THE BANKRUPTCY CODE 

44. Section 363(b)(1) of the Bankruptcy Code provides, in relevant part, that a debtor 

in possession, “after notice and a hearing, may use, sell, or lease, other than in the ordinary 

course of business, property of the estate.” 11 U.S.C. § 363(b)(1). Section 105(a) of the 

Bankruptcy Code in turn provides, in relevant part, that “[t]he court may issue any order, 

process, or judgment that is necessary or appropriate to carry out the provisions of this title.” 11 

U.S.C. § 105(a). 

45. Section 363 of the Bankruptcy Code does not set forth a standard for determining 

when it is appropriate for a court to authorize the sale or disposition of a debtor’s assets prior to 

confirmation of a plan. Courts hold that the sale or use of property outside the ordinary course of 

business should be approved where the debtor can articulate a business justification for the 

transaction. See Stephens Indus., Inc. v. McClung, 789 F.2d 386, 390 (6th Cir. 1986);  Comm. of 

Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983); In 
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re CPJFK, LLC, No. 10- 50566-CEC, 2011 WL 1257208, at *10-13 (Bankr. E.D.N.Y. Mar. 30, 

2011); In re Delaware & Hudson Ry. Co., 124 B.R. 169, 176 (D. Del. 1991); In re Ionosphere 

Clubs, Inc., 100 B.R. 670, 680 (Bankr. S.D.N.Y. 1989).  Accordingly, even the entirety of a 

debtor’s business may be sold prior to plan confirmation “where there is a good business reason 

to do so.” In re General Motors Corp., 407 B.R. 463, 489-90 (Bankr. S.D.N.Y. 2009) (discussing 

Lionel). 

46. In determining whether a sound business justification exists, courts have 

considered the following factors: (i) whether a sound business reason exists for the proposed 

transaction; (ii) whether fair and reasonable consideration has been provided; (iii) whether the 

transaction has been proposed and negotiated in good faith; and (iv) whether adequate and 

reasonable notice has been provided. See Lionel, 722 F.2d at 1071 (setting forth the “sound 

business purpose” test); In re Abbotts Dairies of Pa., Inc., 788 F.2d 143, 145-47 (3d Cir. 1986) 

(implicitly adopting the articulated business justification test of Lionel and adding the “good 

faith” requirement); Delaware & Hudson, 124 B.R. at 176 (adopting Lionel). 

 (a) The proposed sale is supported by sound business reasons. 

47. Courts have made it clear that a debtor’s showing of a sound business justification 

need not be exhaustive, but rather a trustee is “simply required to justify the proposed disposition 

with sound business reasons.” In re Baldwin United Corp., 43 B.R. 898, 906 (Bankr. S.D.Ohio 

1984).  Whether or not there are sufficient business reasons to justify a sale depends upon the 

facts and circumstances of each case.  Committee of Equity Security Holders v. Lionel Corp. (In 

re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983); see Industrial Valley Refrig. & Air 

Conditioning Supplies, Inc., 77 B.R. 15 (Bankr. E.D.Pa 1987) (adopting Lionel reasoning).  

When considering whether a debtor has demonstrated a sound business justification for a 
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proposed sale of assets under § 363(b) of the Bankruptcy Code, a court “should consider all 

salient factors pertaining to the proceeding.”  Lionel, 722 F.2d at 1071.  In evaluating these and 

other pertinent factors, the court should bear in mind that the overriding goal is “to further the 

diverse interests of the debtor, creditors and equity holders, alike.”  Id. 

48. The Debtor firmly believes that creditors will receive more value through a 

prompt and orderly sale of the Property than through efforts to further market or auction the 

Property.   

49. Based on the Debtor’s real estate experience, the Debtor believes this is the highest 

and best offer he will receive for the Property, and that any subsequent offers would be for a lesser 

amount.  

50. Additionally, an auction of the Property, as opposed to a private sale, is unlikely to 

generate a higher price sufficient to offset the attendant costs of an auction.  

51. In the exercise of the Debtor’s business judgment, the Debtor believes that the 

approval of the Agreement of Sale, through which the Property would be sold by private sale, 

would best serve the interests of creditors of the estate. 

52. The Debtor further avers that a sale of the Property can be effectuated most 

efficiently by a private sale. 

53. Accordingly, as the foregoing discussion demonstrates, the Debtor believes that a 

sale of the Property to the Buyer is justified by sound business reasons and is necessary to 

preserve and maximize the return to the Debtor’s creditors. 

 (b) The sale is fair and reasonable and has been proposed in good faith. 

54. The terms of the sale are fair and reasonable under the circumstances and, upon 

the Debtor’s belief, will generate moneys for the bankruptcy estate.   
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55. “The requirement that a purchaser act in good faith . . . speaks to the integrity of 

his conduct in the course of the sale proceedings.”  In re Abbotts Dairies Pennsylvania, Inc., 788 

F.2d 143, 147 (3d Cir. 1986).  “Typically, the misconduct that would destroy a purchaser’s good 

faith status at a judicial sale involves fraud, collusion between the purchaser and other bidders or 

the trustee, or an attempt to take grossly unfair advantage of other bidders.”  Id. 

56. Here, the Debtor has sought the Court’s approval of realtor to market the property 

for sale.    

57. Prior to filing the Motion, the Debtor marketed the Property for sale.  

58. The Buyer has made the only written offer for the Property.   

59. The terms of the sale were negotiated in good faith, and the terms of the sale are fair 

and reasonable under the circumstances and, upon the Debtor’s belief, will generate moneys for the 

bankruptcy estate.   

60. The transaction contemplated by the Parties is an arm’s length transaction 

negotiated by Debtor, the Buyer and Re/Max.  

61. Therefore, the Offer is the highest and best offer for the Property, as determined by 

the Debtor in its reasonable, business judgment.  As a result, the Purchase Price represents fair and 

reasonable consideration for the Property. 

 (c) Accurate and reasonable notice of the sale will be provided. 
 

62. In accordance with Bankruptcy Rule 6004(f)(1), sales of property outside of the 

ordinary course of business may be by private or by public auction. See Fed. R. Bankr. P. 

6004(f)(1). 

63. Pursuant to Bankruptcy Rule 6004, notice of a proposed use, sale, or lease of 

property required under Bankruptcy Rule 2002(a)(2) must include the time and place of any 
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public sale, the terms and conditions of any private sale, and the time fixed for filing objections.  

See Fed. R. Bankr. P. 2002(c)(1).  Moreover, notice of a proposed use, sale, or lease of property 

is sufficient if it generally describes the property. 

64. The Debtor submits that the Notice and Motion of the Debtor for Authority to Sell 

the Property Free and Clear of All Liens, Claims, and Encumbrances, Pursuant To 11 U.S.C. §§ 

363 and 1146 (the “Order”) meets all of the notice requirements.   

 (d) The Requirements of 11 U.S.C. § 363(f) are met. 

65. Section 363(f) of the Bankruptcy Code provides: 

The trustee may sell property under subsection (b) or (c) of this section 
free and clear of any interest in such property of an entity other than the 
estate, only if -- 
 (1) applicable nonbankruptcy law permits sale of  such 
property free and clear of such interest; 
 (2) such entity consents; 
 (3) such interest is a lien and the price at which such property 
is to be sold is greater than the aggregate value of all liens on such 
property; 
 (4) such interest is in bona fide dispute; or 
 (5) such entity could be compelled, in a legal or equitable 
proceeding, to accept a money satisfaction of such interest. 
 

11 U.S.C. § 363(f). 

66. Prior to the Petition Date, the Debtor was in litigation, and a lis pendens was placed 

on the Property by Aspen.  The Debtor has substantial claims against Aspen.  Furthermore, the 

claims Aspen has raised against the Debtor are the subject of bona fide disputes as set forth in the 

Adversary Proceeding.    

67. In addition, Aspen could be compelled in a legal or equitable proceeding to accept 

money satisfaction if its interest and can be subordinated. 

68. Thus, the Debtor submits that the sale of the Property, free and clear of any liens 

and claims satisfies the statutory prerequisites of § 363(f) of the Bankruptcy Code.  Accordingly, 
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the Debtor seeks the entry of an Order authorizing the sale of the Property pursuant to § 363 of 

the Bankruptcy Code. 

(e)  The Purchaser’s good faith 11 U.S.C. § 363(m) 

69. Section 363(m) of the Bankruptcy Code provides: 

The reversal or modification on appeal of an authorization under 
subsection (b) or (c) of this section of a sale or lease of property 
does not affect the validity of a sale or lease under such 
authorization to an entity that purchased or leased such property in 
good faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale or lease were 
stayed pending appeal. 

 
11 U.S.C. § 363(m). 
 

70. While the Bankruptcy Code does not define “good faith,” the Third Circuit in 

Abbotts Dairies held that: 

The requirement that a purchaser act in good faith . . . speaks to the 
integrity of his conduct in the course of the sale proceedings.  
Typically, the misconduct that would destroy a purchaser’s good 
faith status at a judicial sale involves fraud, collusion between the 
purchaser and other bidders or the trustee, or an attempt to take 
grossly unfair advantage of other bidders. 

 
788 F.2d at 147 (citations omitted). 

71. As stated earlier, the Debtor proposes to sell the property to pay its creditors 

pursuant to the Plan.  

72. The Offer is $80,000.00 and no other offers that were higher or better were made.  

It is respectfully submitted that there has been no fraud, collusion between the buyer and other 

interested party or the Debtor, or an attempt to take grossly unfair advantage of other interested 

parties and, therefore, the purchase of the Property pursuant to the Agreement is in good faith. 

73. In addition, the Debtor respectfully requests that this Court waive the fourteen 

(14) day stay pursuant to Fed. R. Bankr. P. 6004(h).  
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V. CONCLUSION 
 

74. The Debtor avers that the sale is in the best interest of all of its creditors.  The 

Debtor further avers that the sale as contemplated satisfies the Bankruptcy Code. 

WHEREFORE, the Debtor prays this Court enter an Order (1) granting the Motion and 

approving the private sale; (2) allowing the sale of the Property free and clear of any liens claims 

or encumbrances; (3) waiving the fourteen (14) day stay pursuant to Fed. R. Bankr. P. 6004(h); 

(4) providing such other and further relief as the Court deems just and reasonable under the 

circumstances. 

       Respectfully submitted, 
 
 

Dated: April 26, 2017        By:   s/ Michael D. Vagnoni  
Edmond M. George, Esquire  
Michael D. Vagnoni, Esquire  
Angela L. Baglanzis, Esquire 
Centre Square West 
1500 Market Street, Suite 3400 
Philadelphia, PA 19102 
215-665-3140 – Telephone  
215-665-3165 – Facsimile 

 
Attorneys to Reshetar Realty, Inc. 
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