
UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

IN RE: )

)

Rex A. Nichols and Claudene B. Nichols ) Case No.: 16-02350
)

Debtors. )

JOINT MOTION TO SELL PROPERTY FREE AND CLEAR OF LIENS
UNDER SECTION 363 OF THE BANKRUPTCY CODE

Come now Debtors, Rex A. Nichols and Claudene B. Nichols (“the Nichols”), by

and through counsel, Marion E. Wynne, and Branch Banking and Trust Company

(“BB&T”), by and through counsel, Joe A. Joseph, and request the Court authorize,

pursuant to Section 363(b) and (f) of the Bankruptcy Code, and Bankruptcy Rule of

Procedure 6004(c), the private sale of certain real property of this Estate and as grounds

therefor would show as follows:

Motion to Sell

1. The Debtors propose to sell three adjacent unimproved parcels located off

Bromley Road, Stapleton, Baldwin County, and constituting on approximately 482 acres

(the “Property”) to MKA Holdings, LLC (the “Buyer”) for the amount of One Million

Four Hundred Thousand and 00/100 Dollars ($1,400,000.00) pursuant to the terms and

conditions stated in the Purchase Agreement attached hereto as Exhibit “A”. Oakmont

Estates Investments, Inc., an entity fully owned by Debtors, owns 51 acres that is part of

property making up the 482 acres comprising the sale to MKA Holdings, LLC.

2. To the best of the Debtors’ knowledge, information, and belief, the following

parties claim a lien, mortgage, encumbrance, or other interest:
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(a) BB&T holds a first mortgage on said property, which secures a debt in the

approximate amount of $5,300,000.00. The mortgage was recorded as Instrument No.

1028765 on January 31, 2007 in the records of the Judge of Probate, Baldwin County,

Alabama.

(b) Teddy J. Faust, Baldwin County Revenue Commissioner, holds a lien to

secure payment of property taxes for the subject property for the tax year 2016..

(c) Osprey Rand, LLC avers it has a judgment lien on the property. Debtors aver

that even if such lien exists it is subordinate to the BB&T lien which is greater than the

value of the real estate collateral.

3. The Debtors allege that they are entitled to sell the Property free and clear of the

above listed lienholders, with the liens to attach to the proceeds of the sale pursuant to

Sections 363(b), 363(b)(2), 363(f)(4) and 363(f)(5) of the Bankruptcy Code.

4. The Debtors believe that the sale of the Property is in the best interest of the

Estate, in that, the transaction, if consummated, will eliminate the debt owed to their

largest creditor, BB&T, which will be beneficial to all other creditors and potential

bidders for the Debtors’ assets.

5. The purchase price represents the best and highest offer that the Debtors have

received for the property.

6. The Debtors believe that the Purchaser is purchasing the Property in good faith,

and that the Purchaser is entitled to the benefits of Section 363(m).
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7. The Purchase Agreement and the purchase price of the Property is an arms-

length transaction between unrelated parties, and were not controlled by an agreement

among potential purchasers.

8. The Property does not include "personally identifiable information" nor is this

transaction subject to the Clayton Act.

9. The Debtors propose to pay the closing costs and property taxes at closing and

will reserve from the closing proceeds the fees due pursuant to 28 U.S.C. Section 1930

(the Bankruptcy Administrator BA-2 quarterly fees) and a reserve for earned but not yet

approved or paid attorneys' fees for Debtor's counsel, with the balance to be paid to the

first lienholder, BB&T at closing. From the proceeds received, BB&T will apply the

funds to the balance of the outstanding indebtedness secured by the Property.

Agreement Between Debtors and BB&T

10. Debtors propose to pay additional funds into the closing in an amount to

allow BB&T to receive $1,800,000. Upon receipt of this amount BB&T will give

Debtors a full and complete release of all indebtedness owed by Debtors to BB&T. If for

any reason, the Debtors are unable to deliver $1,800,000 to BB&T at the closing, the sale

shall not be consummated, and the terms and conditions stated in paragraphs 11-12 below

shall take effect.

11. Debtors and BB&T have agreed that Debtors will consent to BB&T’s

Motion for Relief from the Automatic Stay if the sale herein proposed does not close

within 30 days of the Order granting this Motion to Sell. Further, if the sale does not
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close within 30 days of the Order, BB&T will not grant Debtors a full release of

indebtedness as proposed in paragraph 10 above.

12. If the sale does not close within 30 days of the Court Order allowing the

sale, Debtors agree to file a Motion to Employ John Dixon & Associates as auctioneers

and a Motion to Sell the Property by Public Auction under § 363. The parties seek an

Order that approves such sale of the Property at Public Auction without any additional

hearings before the Court.

13. Debtors agree to consent to a Motion by BB&T to extend the deadline to

file a complaint objecting to discharge to December 9, 2016.

Other Motions Being Filed Contemporaneously

14. In order to produce the funds necessary to pay BB&T $1,800,000 net at the

closing the Nichols will propose the sale of other properties owned by entities owned and

controlled 100% by the Debtors. These entities are:

(a) Cambron Investments, LLC owns 36 lots in Phase II of the Cambron

Subdivision, 139 contiguous acres not yet submitted to the subdivision form, and 8 acres

of commercial property located on Highway 31 in Baldwin County. If the Court

approves, this property will be sold to CPI Holdings, LLC for $1,000,000 payable in cash

or certified funds at closing.

(b) Nichols Properties, Inc. owns office space properties in Daphne, Baldwin

County, Alabama (PPIN 046841 and 077301). Nichols Investments, LLC owns other

office space properties in Daphne (PPIN 067038 and 063485). These properties are to be
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sold with the Cambron properties for an additional $375,000. The total purchase price to

be paid by CPI Holdings, LLC for the sale of the Cambron properties and the office space

properties is $1,375,000.

(c) Nichols Properties, Inc. also owns an office building in the Rock Creek

Subdivision in Fairhope, Alabama (PPIN 114851). This property will be sold to

ClearPoint Properties, LLC for $625,000.

15. Debtors will use the proceeds from this sale to pay the additional funds

needed to pay BB&T $1,800,000 net at closing. Accordingly, all of the closings

described in paragraph 14 must occur either prior to, or simultaneously with, the closing

with the Buyer, as described in paragraph 1.

WHEREFORE, Debtors pray that after due proceedings are held this Honorable

Court will grant Debtors’ Motion to Sell free and clear of liens with the liens to attach to

the proceeds pursuant to § 363(f) and further grant such other relief as is necessary to

accomplish the purposes of the sale.

Respectfully submitted by,

WILKINS, BANKESTER, BILES & WYNNE, P.A.

By: /s/ Marion E. Wynne, Jr.
MARION E. WYNNE, JR.
Attorney for Debtors
P.O. Box 1367
Fairhope, Alabama 36533
251- 928-1915
twynne@wbbwlaw.com
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/s/ Joe A. Joseph________
Joe A. Joseph
Attorney for Branch Banking and Trust
Company
c/o Burr & Foreman LLP
420 N. 20th St., Ste. 3400
Birmingham, AL 35203
(205) 251-3000
jjoseph@burr.com

CERTIFICATE OF SERVICE

I certify that on the 7th day of October, 2016, a true and correct copy of the above
and foregoing pleading was filed electronically in the Bankruptcy Court for the Southern
District of Alabama. Notice of this filing will be sent to all parties by operation of the
Court’s electronic filing system. Parties may access the filing through the Court’s
electronic filing system. I additionally certify that I have served a copy of the foregoing
pleading by email or by first class mail, postage prepaid, to the following parties:

Osprey Rand, LLC: via email to its
attorney, John H. Adams at
jha@esclaw.com

Branch Banking and Trust Company: via
email to its attorney, Joe A. Joseph at
jjoseph@burr.com

Sabal Financial Group, L.P.: via email to
its attorney, Mindi C. Robinson at
Mindi.Robinson@mrpllc.com

Mark Zimlich, Bankruptcy Administrator:
via email at
mark_zimlich@alsba.uscourts.gov

Teddy Faust, Baldwin County Revenue
Commissioner: via email at
tfaust@baldwincountyal.gov

/s/ Marion E. Wynne, Jr.
MARION E. WYNNE, JR.
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