
UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO

In re: )
)

RICHARD JOHN DODDS, ) Case No. 16-10809 JGR
CHERYL ANN DODDS, ) Chapter 11

Debtors. )
)

MOTION TO EMPLOY REAL ESTATE BROKER, SELL PROPERTY OF THE
ESTATE PURSUANT TO 11 U.S.C. §§ 363(b) AND 363 (f) AND COMPENSATE REAL

ESTATE BROKER

RICHARD J. DODDS and CHERYL A. DODDS (collectively “Debtors”), through their
undersigned counsel, respectfully submit their Application to Employ Jim Brouse (“Mr. Brouse”)
of LakePlace.com  Lakeshore and More (“Mr. Brouse”) as the Debtors’ Real Estate Broker, to
approve the sale of real estate located at 30886 Eagle Lake Road, Frazee, Minnesota, and to
compensate Mr. Brouse for that sale, and, in support thereof, states as follows:

1. The Debtors filed a Voluntary Petition for relief under Chapter 11 of Title 11 of the
United States Code (the “Bankruptcy Code”) on February 1, 2016 (the “Petition
Date”).  Pursuant to 11 U.S.C. §§1107 and 1108, the Debtors are operating as
Debtors-in-possession.

2. On the Petition Date, the Debtors owned real property located at 30886 Eagle Lake
Road, Frazee, Minnesota 56544 (the “Property”).   See Docket No. 19, Sch. A.  The
Debtors scheduled the value of the Property as $750,000.  Id.  A full legal description
of the Property is set forth on Exhibit 1 attached hereto and incorporated herein by
reference.

3. The Property is subject to the following recorded liens and encumbrances:

a. A Mortgage in favor of Midwest Bank, recorded with the Becker County
Recorder, State of Minnesota, at Document No. 566216 on February 19,
2009, to secure a promissory note or other agreement, No. 4702062 dated
February 9, 2009, up to the amount of $454,457.70;

b. An Assignment of Leases and Rents, recorded with the Becker County
Recorder, State of Minnesota, at Document No. 566217 on February 19,
2009, to secure a promissory note or other agreement, No. 4702062 dated
February 9, 2009, up to the amount of $454,457.70;
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c. A Notice of Pendency of Proceeding and Power of Attorney to Foreclose
Mortgage, recorded with the Becker County Recorder, State of Minnesota,
at Document No. 614735 on February 11, 2014, in favor of Midwest Bank;

d. A Judgment in favor of Janice and Terry Jones against the Debtors in the
principal amount of $63,586.02, dated March 25, 2014, in Case No. 03-CV-
15-78;

e. A Notice of Pendency of Proceeding and Power of Attorney to Foreclose
Mortgage, recorded with the Becker County Recorder, State of Minnesota,
at Document No. 625104 on June 3, 2015, in favor of Midwest Bank;

f. A Minnesota State tax lien recorded with the Becker County Recorder, State
of Minnesota, at Document No. 626183 on July 16, 2015, in the total amount
of $7,712.44;

g. A Mortgage in favor of Border State Bank, recorded with the Becker County
Recorder, State of Minnesota, at Document No. 626853 on August 12, 2015,
in the amount of $600,000.00;1

h. A Judgment in favor of Provision Contractors, LLC against the Debtors in
the principal amount of $1,562.69, dated August 21, 2015, in Case No. 03-
CV-15-2485;

i. A Judgment in favor of Provision Contractors, LLC, against the Debtors in
the principal amount of $4,534.23, dated August 21, 2015, in Case No. 03-
CV-15-2486; and,

j. A Minnesota State tax lien recorded with the Becker County Recorder, State
of Minnesota, at Document No. 631471 on February 26, 2016, in the total
amount of $9,199.78.2

4. Upon information and belief, there are real estate taxes owed for 2015 in the
approximate amount of $5,656.11.  While not yet due and owing, there are real
property taxes accruing against the Property for 2016.  The Debtors estimate that the
total amount of 2016 taxes are approximately, $10,626.00.

1  This Mortgage also encumbers real property owned by the Debtors known as 37347
Red Top Road, Ponsford, Minnesota 56575 (the “Bad Medicine Property”).

2  This State tax lien was recorded post-petition and is therefore void as a violation of the
automatic stay.  11 U.S.C. §362(a).
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5. Upon information and belief, the Debtors assert that the current amount owed to
Midwest Bank is approximately $363,672.36.

6. According to the proof of claim filed by Border State Bank, the amount owed to
them is $615,079.15.  However, this claim is also secured by the Bad Medicine
Property.

7. The Debtors assert that following a refinancing with Border State Bank in August
of 2015, all junior liens and encumbrances against the Property were satisfied,
including all judgment liens, tax liens, etc.  As such, the Debtors dispute all liens
other than the liens of Midwest Bank and Border State Bank.

Employment of Real Estate Broker

8. The Debtors assert that the sale of the Property is in the best interest of the Debtors’
creditors in this case.  Accordingly, the Debtors seek authority from this Court to
employ Mr. Brouse and Lakeplace.com - Lakeshore and More (collectively
“Lakeshore”) to list and market the Property.

9. Lakeshore is available to handle the listing, marketing, and eventual sale of the
Property.  The Debtors intend to enter into an Exclusive Commercial Listing
Contract regarding the Property.  A true and correct copy of the listing agreement is
attached hereto as Exhibit 2 and incorporated by reference herein.

10. Under the terms of the Exclusive Commercial Listing Contract, Lakeshore will act
as the Debtors’ exclusive real estate broker through March 31, 2017 and Mr. Brouse
will be the primary broker assisting the Debtors in listing and marketing the
Property.  For their services, the Debtors will pay the ordinary and customary rate
of 5% sales commission on the gross sale price of the Property.  Such commissions
and fees shall be paid upon the closing of the sale of the Property.  

11. The Debtors believe that:

a. There is no conflict of interest between the professional and the bankruptcy
estate;

b. Mr. Brouse has no interest in the bankruptcy estate with respect to the
matters on which he is proposed to be employed;

c. Mr. Brouse has no connection with the Debtors, the creditors, any other party
in interest, their respective attorneys and accountants, the United States
Trustee's office, or any person employed in the office of the United States
Trustee; and,
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d. Mr. Brouse is a "disinterested person" as defined in 11 U.S.C. § 101(14). 
Attached hereto as Exhibit 3 is Mr. Brouse’s Affidavit evidencing the same.

12. The Debtors submit that the appointment of Lakeshore to act as the Debtors’ Real
Estate Broker is in the best interest of the estate.  The employment of Mr. Brouse
given his experience in listing and marketing lake properties throughout Minnesota
will assist the Debtors in listing and selling the Property.  Such sales will result in a
benefit to the Debtors’ estate by providing a distribution to the Debtors’ secured
creditors and assist in their reorganization.  As a result, Mr. Brouse’s services are
necessary to the administration of this bankruptcy case.

13. Pursuant to 11 U.S.C. §327, the Debtors seek an Order from the Court authorizing
the Debtors’ employment of Lakeshore and to authorize the Debtors to enter into the
Exclusive Commercial Listing Contract.

Sale of Property

14. Terry Stallman submitted an offer to purchase the Property for the sum of $575,000
to the Debtors through Lakeshore.  The Debtors countered that offer at $650,000.00. 
On August 14, 2016, the Debtors entered into a contract to sell the Property (the
“Contract to Sell”) to Mr. Stallman, or his assigns (the “Buyer”) attached hereto as
Exhibit 4, and incorporated herein.  Under the contract to sell the Property, the
Debtors will receive $650,000.00 for the Property minus the costs of sale, including
payment of the commission to Mr. Brouse, closing costs, title fees, recording fees,
etc.  

15. The sale to the Buyer is conditioned on an order from this Court approving the sale. 

16. The Debtor seeks authority, pursuant to 11 U.S.C. §§363(b) and (f) to sell the
Property outside the ordinary course of business and free and clear of any liens and
other interests in such property of entities other than the estate if any, to the Buyer
pursuant to the Contract for the sum of $650,000.

17. The Debtors negotiated the purchase price with the Buyer at arms length.  As such,
the Debtors assert that the Buyer is purchasing the Property in good faith within the
meaning of 11 U.S.C. §363(m).

18. From the proceeds of the sale to the Buyer, the Debtor shall pay the following:

a. Broker Commission (5%): $32,500
b. Past due real estate taxes $5,656.11
c. Current real estate taxes: $10,626.00
d. Miscellaneous closing costs, 

title fees, recording fees, etc. $10,000
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e. Midwest Bank Mortgage: $363,672.36
f. TOTAL: $422,454.47

19. This amount will allow the Debtors to pay the lien of Midwest Bank in full. No
distribution will be made on account of the judgment liens or other encumbrances,
including Border State Bank.  Rather, the Debtor will escrow the net proceeds of
approximately $227,545.53 in a segregated debtor-in-possession bank account
following the closing, pending further order of the Court.   

20. The anticipated closing date is within 10 days following entry of a Court order
approving the sale.

21. The Debtors assert that there are sound business reasons for selling the Property and
that the sale of such property pursuant to the Contract to Sell upon approval of this
motion is in the best interest of the bankruptcy estate and the creditors because the
sale will allow the Debtors to pay the claim of Midwest Bank in full and provide
funds for distribution to other undisputed secured creditors with allowed claims, and
potentially unsecured creditors.

22. In order to consummate the sale of the Property in accordance with the terms of the
Contract to Sell, the Debtors request that the Court suspend the operation of Fed. R.
Bankr. P. 6004(h), which automatically stays for ten days an order authorizing the
use, sale or lease of property other than cash collateral.

23. 11 U.S.C. § 363(b) provides that, after notice and a hearing, the Debtors, as debtor-
in-possession, may sell, other than in the ordinary course of business, property of the
estate.  

24. 11 U.S.C. § 363(f)(2) provides that the Debtors, as debtor-in-possession, may sell
property of the estate free and clear of any interest in the property other than the
estate if such entity consents.  Midwest Bank has consented to the sale of the
Property free and clear of its interest in the Property.  The Debtors intend to pay
Midwest Bank the full amount of its lien at closing.

25. 11 U.S.C. §363(f)(4) provides that the Debtors may sell the Property free and clear
of any interests if such interests are in bona fide dispute.  The Debtor assert that other
than real estate taxes, Midwest Bank and Border State Bank, all other liens, claims
and encumbrances are in dispute as the Debtors satisfied such liens following a
refinancing with Border State Bank.  To the extent that any later discovered or any
of the disputed liens are determined to be valid, such liens against the Property will
attach to the proceeds of sale.
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26. 11 U.S.C. § 363(f)(5) provides that the Debtors, as debtor-in-possession, may sell
property of the estate free and clear of any interest in the property if such entity could
be compelled, in a legal or equitable proceeding, to accept a money satisfaction of
such interest.  In a foreclosure proceeding, the junior lienholders, including Border
State Bank, the State of Minnesota and the judgment lien claimants could be
compelled to accept a money satisfaction of their interest in the Property. 
Accordingly, pursuant to 11 U.S.C. § 363(f)(5), the Debtor may sell the Property free
and clear of all other liens with said liens to attach to proceeds of sale. 

27. The Debtors reserve all rights regarding the distribution of the net proceeds after
payment of all obligations described in this motion including, but not limited to
arguing that the doctrine of marshaling applies to that distribution.

28. As set forth in this Motion, the Debtors intend to pay Mr. Brouse a commission of
5.0% or approximately $32,500.00 from the total amount of the gross sales proceeds
received from the sale of the Property.  The rates to be charged by Mr. Brouse are
customary and standard rates charged by real estate brokers in the area. 

WHEREFORE, the Debtors respectfully requests that the Court enter an Order:

a. Authorizing the Trustee to employ Jim Brouse of Lakeplace.com - Lakeshore
and More as the Debtors’ real estate broker;

b. Authorizing the Debtors to sell the Property to the Buyer other than in the
ordinary course of business free and clear of all other liens and interests
pursuant to 11 U.S.C. §§ 363(b) and (f);

c. Finding that the Buyer is a good faith buyer within the meaning of 11 U.S.C.
§363(m), as the Debtor and the Buyer entered into the Contract for Sale after
negotiations;

d. Authorizing the Debtors to pay the lien of Midwest Bank from the proceeds;

e. Authorizing the Debtors to pay ordinary closing costs from the proceeds
without further order of the Court;

f. Authorizing the Debtors to compensate Mr. Brouse his 5.0% commission in
the amount of $32,000.00 pursuant to 11 U.S.C. § 503(b) without further
order of the Court;

g. Suspending the ten-day stay of Fed. R. Bankr. P. 6004(h); 
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h. Authorizing the Debtors to execute any documents necessary to effectuate
the sale of the Property; 

i. Requiring the Debtors to deposit all net proceeds from the sale of the
Property into a segregated account; and

j. For such other and further relief as the Court deems appropriate. 

Dated this 22nd day of November, 2016.

 Respectfully submitted, 
BUECHLER & GARBER, LLC

/s/ Kenneth J. Buechler
____________________________________
Kenneth J. Buechler, #30906
Jonathan M. Dickey, #46981
999 18th Street, Suite 1230-S
Denver, Colorado 80202
Tel: 720-381-0045
Fax: 720-381-0382
ken@bandglawoffice.com
ATTORNEYS FOR THE DEBTORS
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