
 DISTRICT OF MINNESOTA 
______________________________________________________________________ 
 
In re: 
 
Richard Solberg dba Solberg Farms                 BKY No: 17-60495 
 
                            Debtors.                     
      
______________________________________________________________________ 

 
 NOTICE OF HEARING AND MOTION FOR SALE OF FARMLAND  
 PURSUANT TO 11 U.S.C. SEC. 363(f) 
 
 ______________________________________________________________________ 
 
TO:  All creditors and other entities specified in Local Rule 9013-3. 
 

 1. The Debtor, Richard Solberg, dba Solberg Farms, by and through his 

Attorney, Kevin T. Duffy, Esq., of the law firm Duffy Law Office, moves the Court for the 

relief requested below and gives notice of hearing. 

 2.   The Court will hold a hearing on this motion at 10:30 a.m. on September 26, 

2017 at Courtroom No. 2, at the United States Courthouse at 118 South Mill Street, in 

Fergus Falls, Minnesota. 

 3.  Any response to this motion must be filed and served not later than September 

24, 2017  which is five days before the time set for the hearing (including Saturdays, 

Sundays, and holidays).  UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY 

FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING. 

 4.   This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and 

1334, Fed.R.Bankr.P. 4001(a)(1) and Local Rule 2002(c)(1) and 11 USC §363(f).  This 

proceeding is a core proceeding.  The Petition commencing this chapter 11 case was filed 

on the August 11, 2017.  The case is now pending in this Court. 

 5.   This motion arises under 11 U.S.C. § 363(c)(2) and (f), Fed. R. Bankr.P.4001 

and Local Rule 6004-1.  This motion is also filed under Fed. R.Bankr.P. 9014 and Local 
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Rules 9013-1and 9013-2. The Debtor requests relief with respect to the Court entering 

an order after a  hearing authorizing him to sell 264 acres of farm real estate in Roseau 

County, Minnesota to the Nancy Toth Estate in accordance with the purchase agreement 

attached hereto and incorporated herein as part of this motion by reference as exhibit “A”.   

 6. The Debtor is a small grain farmer who essentially farms in Roseau County 

as well as some land in Lake of the Woods County. The Debtor operates his farm known 

as Solberg Farms as a sole proprietor.  The Debtor has approximately $3,982,500.00 

worth of farmland that he owns at this time. That would include the land to be sold to the 

Toth Estate. AXA Equitable has  a first mortgage position is  approximately $2,000.000.00 

and, therefore,  there is an additional $1,982.500 left to be applied to the second mortgage 

held by Bremer. The Debtor is farming close to 7000 acres in northwestern Minnesota.  

The vast majority of the land is planted in soybeans with several hundred acres of barley 

and canola.  According to the Debtors’ schedules, he values his 2017 crop at 

approximately $2,335,000.00.  

 The debtor and his counsel had been contact with counsel for AXA Equitable and 

Bremer Bank and it is their understanding that neither one of these creditors is opposed to 

the sale outlined in exhibit “A” attached hereto.  Attached hereto and incorporated herein 

as part of this motion by reference as exhibit “B” is a copy of the real estate tax statement 

covering the land to be sold to the top of the State. The court to see from reviewing this 

real estate tax statement that the tax assessed value on this property is $213,400 and the 

sale price is almost $150,000 higher than the tax assessed value. The bottom line here is 

that it the Toth Estate is paying $1350 per acre for this real estate. Clearly, this is a 

premium price that is being paid by the Toth estate to the debtor and the debtor does not 

want to lose this opportunity.  The other important point to note here is that not only is the 

debtor receiving a premium price for the farmland to be sold to the Toth Estate, he also 

has an agreement worked out with the Toth Estate whereby he will have the right to rent 

the land back for ten years after the sale is completed..  In this way, the debtor’s receiving 
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the best of both worlds. He is receiving a premium price of land and then not losing the 

land from his crop rotation with the right to farm the land for the next ten years. 

 7. As far as the debtor is concerned, the sale of the farmland to the Toth Estate 

is not going to benefit any one particular creditor over another. AXA Equitable is going to 

be paid down on its mortgage note and one could argue that AXA is benefiting because 

it’s debt is being reduced. However, it is the belief of the debtor that he and all the creditors 

of his estate will all be benefited because the debtor’s underlying debt is going to be 

reduced and this will improve his cash flow.   

 8. The debtor and his counsel acknowledged that this request for approval of 

the land sale to the Toth Estate is being made before the debtor has supplied the creditors 

in this case with a disclosure statement. However, it is a belief of the debtor and his 

counsel that this case is essentially an oversize chapter 12 proceeding.  The only reason 

that this case is in Chapter 11 is because of the debt limitations for a Chapter 12. The 

small number of secured creditors in this case know and understand the debtor’s farm 

business and, therefore, there are no surprises when it comes to the overall assets and 

underlying debt that the debtor is dealing with in this case.  

 

  WHEREFORE, the Debtor, Richard A. Solberg, moves the Court for an 

order granting his Motion to sell farmland to the Toth Estate in accordance with exhibit “A” 

attached hereto.  The net proceeds from the sale should be applied to the underlying first  

mortgage note that AXA Equitable has on the farmland. . The Debtor moves the Court for 

such other and further relief as to the Court may seem just and equitable.  
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Dated: September 8, 2017           /e/ Kevin T. Duffy   

Kevin T. Duffy 
                                Attorney for Debtor  

P.O. Box 715 
Thief River Falls, MN  56701 
(218)  681-8524 
Attorney ID 134-600 
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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF MINNESOTA 

 

 

In Re: Richard Solberg, dba, Solberg Farms, 

 

    Debtor.    Chapter 11 Case 

         Court File No. 17-60495 

 

 

 MEMORANDUM IN SUPPORT OF DEBTOR’S MOTION TO SELL LAND 

   PURSUANT TO 11 U.S.C. SEC. 363 (f) 

 

 

FACTS 

 

 The facts which constitute the basis for this memorandum are contained in the Debtor’s 

Motion dated September 8, 2017.  

 

 

 

ARGUMENT 

 

I.  

 

 THE DEBTORS HAVE THE AUTHORITY PURSUANT TO 11 U.S.C. SECTION 363( 

c)(2) TO SELL A PORTION OF THEIR FARM REAL ESTATE TO THE TOTH ESTATE  IN 

ACCORDANCE WITH EXHIBIT “A” ATTACHED TO THEIR MOTION AND THE PROPOSED 

ORDER WHICH ARE INCLUDED WITH THIS MEMORANDUM.  
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 Section 363(f) of the Bankruptcy Code is the governing provision which gives a Debtor in 

possession the authority to sell property of the Debtor free and clear of liens, providing that, 

 (f) The Trustee may sell property… free and clear of any interest in such property of an 

entity other than the estate, only if –  

 (1) Applicable non-bankruptcy law permits sale of such property free and clear of such 

interests; 

 (2) Such entities consent; 

 (3) Such interest is a lien and the price at which such property is to be sold is greater 

than the aggregate value of all liens on such property; 

 (4) Such interest is in bonafide dispute; or 

 (5) Such entity could be compelled, in a legal or equitable proceeding, to accept a 

money satisfaction of such interest. 

 When the above statute of this section is reviewed in light of the facts and circumstances 

of the present case, it is clear that the Debtor has the legal authority to sell the farm land 

described in Exhibit “A” attached to his Motion to the Toth Estate. As indicated in the Debtor’s 

Motion, both AXA Equitable and Bremer Bank have previously indicated their consent to the 

sale of the farm land to the Toth Estate. There are several  reasons why this benefits the Debtor 

and the creditors in this case. First, the Toth Estate  is paying in excess of fair market value for 

the farm real estate. Second, the application of the net proceeds to the underlying mortgage 

debt of the Debtor at AXA improves his cash flow substantially going forward when it comes to 

creating a viable and healthy Chapter 11 Plan of Reorganization.  Third, the debtor has an 

agreement with the Toth Estate whereby he will be able to rent and farm the land in question for 

the next 10 year.  This means that the debtor will not lose good farmland from his crop rotation 

and his cash flow will also not be adversely effected.  

 Even though the sale price of the farm real estate to the Toth Estate is less than the 

overall, underlying mortgage debt owed to AXA Equitable and Bremer Bank, the fact of the 

matter here is that the sale price is more than fair and the ultimate result of selling this property 

improves the cash flow ability for the Debtor going forward because the underlying debt of the 

debtor is being reduced.  
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 The issues associated with the sale of real estate not in the ordinary course of business, 

before  a disclosure statement has been issued and pursuant to 11 U.S.C. sec. 363(f) was 

discussed in In Re Collins, 180 B.R. 447 (1995 E.D. Virginia).  Assuming for the sake of 

argument that Bremer may change it’s mind on agreeing to the Toth Estate sale and demand a 

portion of the net sale proceeds, it is the position of the debtor that this court still has the 

authority to approve the sale even if the sale proceeds do not exceed the value of both 

mortgage notes.  On the issue of value the Collins court noted as follows:  

 

“There is a split of authority as to the interpretation of the phrase “... greater than the 

aggregate value of all liens on such property” found in § 363(f)(3). A number of courts have 

construed “value” to mean the face amount of the liens. Therefore, a sale free and clear could 

only be approved if the sale price exceeded the total amount of debts against the property. See 

e.g., Matter of Riverside Investment Partnership, 674 F.2d 634, 640 (7th Cir.1982) (court should 

not approve sale unless satisfied that the sale proceeds will fully compensate secured lienholder 

and produce some equity for the benefit of the estate ) (emphasis in original); In re Heine, 141 

B.R. 185, 189 (Bankr.D.S.D.1992) (“value” ... is synonymous with amount) (emphasis in 

original); In re Terrace Chalet Apts., 159 B.R. 821 (N.D.Ill.1993); In re Julien Co., 117 B.R. 910 

(Bankr.W.D.Tenn.1990) (sale not allowed when total liens are greater than the property). In the 

alternative, other courts have found that “value” should be defined as the secured value, not the 

face amount of liens. Utilizing an analysis which focuses on § 506(a), Courts have, under a 

number of different circumstances, approved sales where the price is lower than the face 

amount of liens, but greater than the secured value of the claims. See e.g., In re WPRV–TV, 

143 B.R. 315 (D.P.R.1991); aff'd in part, rev'd in part on other grounds, 983 F.2d 336 (1st 

Cir.1993); In re Milford Group, Inc., 150 B.R. 904 (Bankr.M.D.Pa.1992); In re Terrace Gardens 

Park Partnership, 96 B.R. 707 (Bankr.W.D.Tex.1989). The Court is aware that both views are 

subject to criticism,4 but agrees with latter line of cases, finding that the interpretation of “value” 

within the context of § 506(a) provides a better reasoned solution to this dilemma. 

 When construing statutory language, terms of particular meaning to the subject matter 

are to be interpreted in line with that meaning, and in light of other provisions of the statute. In re 

Beker Industries, 63 B.R. 474, 475 (Bankr.S.D.N.Y.1986) (citations omitted). Section 506(a) of 

the Bankruptcy Code also utilizes the term “value”, and suggests that with respect to the interest 

of a secured creditor, “value” means actual value as determined by the Court, rather than the 

face amount of the lien.6 The Supreme Court has ruled that value in § 506(a) means the same 

as “value” under other provisions of the Code, specifically §§ 361(1) and (2) which address 

adequate protection. United Savings Association of Texas v. Timbers of Inwood Forest 

Associates, 484 U.S. 365, 369, 108 S.Ct. 626, 630, 98 L.Ed.2d 740, 747–48 (1988). In light of § 

363(e) which makes adequate protection an integral element of any proposed sale under § 

363(f), it is therefore logical to extend the definition of “value” with regard to a secured creditor's 

interest to “value” in § 363(f)(3). See In re Terrace Gardens Park, 96 B.R. at 713. Further, this 

analysis gives deference to the Congressional intent in utilizing the term “value” rather than 

“amount” in the statute In re Oneida Lake Development, Inc., 114 B.R. 352, 357 

(Bankr.N.D.N.Y.1990).  Id at 450,451. 
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When the above analysis is viewed in light of the facts and circumstances of the present 

case, it is clear that the Toth estate is paying a premium amount (“value”) for the farm or real 

estate it is purchasing from the debtor. The $1350 per acre sale price  is far in excess of the tax 

assessed value as illustrated by the real estate tax statement attached as exhibit “B” to the 

debtor’s motion. On the issue of “value” the Collins court went to make the following analysis:  

 

“The buyers have offered to purchase the property for a price of $100,000. 

Notwithstanding Stan–Lee's offer to adjust the debt due, the face amount of the liens approach 

$128,000. Rather than establishing “value” by the face amount of all the liens on the property at 

$128,000, under § 506(a), the Court would need to determine the actual “value” of the secured 

creditor's interest (i.e., the value of the property). If the Court finds that $100,000 is the “value” 

of the property and therefore the “value” of the secured creditors' interest, the sale could not be 

approved under § 363(f)(3) since the price offered would not technically fall within the statutory 

language requiring the purchase price to exceed the value of the secured creditor's interest. 

Other courts have addressed similar situations in which the debtor in possession or 

Trustee proposes to sell property for a price less than or equal to the aggregate amount of liens 

encumbering the property. Case law indicates that courts must address these types of sales on 

a case by case basis, and give judicial consent only after the surrounding circumstances are 

carefully scrutinized and a determination is made that the sale is justified. See In re Terrace 

Gardens, 96 B.R. at 713. Factors for this Court to consider in determining whether “special 

circumstances” exist include what chapter the case is filed under, whether this is a major or sole 

asset of the estate, whether the proposed sale is a piecemeal substitution for a plan of 

reorganization, and the overall benefit to the estate. In In re Beker Industries, Judge Buschman 

found that courts must not only find special circumstances justifying a sale for less than the 

amount of liens, but must also determine that the proposed sale price is the best price 

obtainable under the circumstances. 63 B.R. at 477 (citing In re Hatfield Homes, 30 B.R. 353, 

355 (Bankr.E.D.Pa.1983)) (emphasis added). 

The Court finds that both requirements under the Beker Industries standard exist so as 

to warrant sale of this property. First, “special circumstances” exist in this situation. This case 

has been filed under Chapter 11 with the purpose of reorganizing rather than liquidating, and in 

light of the policy objectives behind Chapter 11, as compared to Chapter 7, the debtors should 

be afforded greater latitude in selling this parcel of real property. Further, this parcel is not the 

debtors' sole asset, and any unsecured  

deficiency claim by the lienholders has the potential to at least be partially satisfied from the 

other assets of the estate. Most importantly, the Court finds that the estate will substantially 

benefit from the sale of this proposed property. One of the conditions of this sale is the 

agreement by the second lienholder to reduce its secured claim against the property, which will 

enable the third lienholders (and objecting parties) to receive payment on a larger portion of 

their secured claim. As payment of the third lienholders' secured claim increases, any potential 

deficiency claims decrease, thus placing general unsecured creditors in a position to receive an 

even larger percentage on their claims. The Court views the sale of this property as a prudent 
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decision and does not consider it to be a piecemeal substitution for filing a plan. Second, the 

Court finds that the price of $100,000 is the best price obtainable under the circumstances.7 In 

this case, the debtors in possession have indicated that if the property is not sold expeditiously, 

the deal may be lost. Furthermore, the objecting lienholders did not dispute the price offered for 

the property. We find it persuasive, in this case, that the price obtained is not lower than the 

estimated market value by the debtors in their schedules. It would indeed be a different situation 

if the property had been valued at $100,000, but sold for $75,000. It is clear that delaying this 

sale would unfairly prejudice all of the creditors, and $100,000 appears to be a reasonable 

purchase price for the property. In conclusion, the sale proposed by the debtor meets the 

requirements under § 363(f)(3), and is therefore warranted. Id at 451,452. 

 

When the above rationale is viewed in light of the facts of this case it is clear that there 

are “special circumstances” surrounding proposed land sale by the debtor. First, the sale of the 

farm real estate is for an amount in excess of the tax assessed value. Second, the net proceeds 

from the sale will reduce the underlying debt that the debtor has to service as part of this 

chapter 11 plan, thereby improving the debtor’s overall cash flow. Third, the debtor has an 

arrangement worked out with the Toth Estate whereby he has the right to rent the farmland 

being sold for the next ten years. In securing this lease he will not adversely affect his 

underlying crop cash flow and crop rotation. 

Additionally, when the above rational is viewed in light of the fact of the case at bar here, 

it is clear from the underlying facts presented by the debtor in his cash collateral pleadings that 

Bremer Bank is more than adequately secured in this case with the remaining equity it has in 

real estate of the debtor, his 2017 crop, the 2016 crop proceed as well as farm machinery and 

equipment. Because of this fact, approving the farmland sale to the Toth Estate is not going to 

adversely affect the equity position Bremer in this case….there is more than sufficient adequate 

protection for the bank with the real and personal property assets that it already  has a security 

interest in.  

The debtor and his counsel acknowledged that he is proposing to sell farm real estate 

outside of the ordinary course of business and prior to the filing and approval of a disclosure 

statement in this Chapter 11 case. The issue of selling land out of the ordinary course of 

business and prior to the filing and approval of a disclosure statement was discussed in In re 

The Landing, 156 B.R. 246 (1993 Bank. E. D. Missouri).  Even though this case involved the 

sale of an asset which constituted a majority of the assets of the Chapter 11 estate, the Landing 

court provided the following analysis and test for approval of such a sale before the filing and 

approval of a disclosure statement: 
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“Unless a liquidating plan of reorganization is anticipated, a proceeding under Chapter 

11 is intended, through the vehicle of a disclosure statement and plan, to allow a debtor to 

continue its business operations, to continue to provide employment opportunities, and to 

continue to offer its goods or services and otherwise provide a benefit to the community. 

Notwithstanding this goal, 

 

[a] sale of substantially all of the Debtor's assets other than in the ordinary course of business 

and without the structure of a Chapter 11 Disclosure Statement and Plan is not prohibited by the 

Bankruptcy Code. 

 

In re George Walsh Chevrolet, 118 B.R. 99, 101 (Bankr.E.D.Mo.1990); In re Channel One 

Communications, Inc., 117 B.R. 493 (Bank.E.D.Mo.1990). 

 

Such a sale must be authorized by the Court and must be closely scrutinized. The 

proponent of the sale bears a heightened burden of proving the elements necessary for such 

authorization. See In re Industrial Valley Refrigeration and Air Conditioning Supplies, Inc., 77 

B.R. 15, 17 (Bankr.E.D.Pa.1987). The elements necessary for approval of the sale in this case 

include: 

 

1. A requirement that accurate and reasonable notice be given to all creditors and parties in 

interest; 

2. The record must establish that there is a sound business purpose for the sale without a 

disclosure statement and plan; 

3. The price to be paid must be fair and reasonable; and 

4. The proponent must show that the sale does not unfairly benefit insiders or the prospective 

purchasers, or unfairly favor a creditor or class of creditors. 

George Walsh at 102.”  Id at 249. 

 

When the above analysis is viewed in light of the facts of the present case, it is clear that 

this court should approve the sale of farmland to the Toth Estate by the debtor.  Proper notice is 

being provided to all interested creditors and especially the mortgage holders on the real estate 

in question. The price being paid by the Toth Estate for the farmland is far in excess of the tax 

assessed value and, therefore, the price is very reasonable and fair. The sale of this farmland 

certainly does not benefit any one particular secured or unsecured creditor. In fact, it is the 

position of the debtor that the sale of the farm real estate contemplated herein benefits the 

debtor as well as all creditors of this estate because the debtor’s overall and underlying cash 
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flow will be positively influenced by the reduction of the debtor’s overall debt.  The sale of the 

farm real estate herein certainly represents a sound business decision by the debtor when the 

court considers the price being paid by the Toth Estate, the positive impact on the debtor’s cash 

that will come about  in the future as a result of the sale and the fact that the debtor has the 

ability to rent and farmland being sold for ten years into the future. 

 

CONCLUSION 

 

 The Debtor clearly has the statutory and case law authority to sell a portion of his 

farmland to the Toth Estate in accordance with the terms outlined in Exhibit “A” attached to the 

Debtor’s Motion. Both of the secured mortgage holders, as far as the debtor and his counsel are 

concerned have consented to the sale to the Toth Estate because of the fact that the estate is 

paying in excess of the appraised market value and the sale will help improve the cash flow 

ability for the Debtor  going forward. Additionally, the Debtor is not going to lose the land from 

his crop rotation since he will be allowed to rent the same land and farm it for the next 10 years. 

For all of the above stated reasons the Debtor  requests that the Court approve the sale of a 

portion of his farm real estate to the Toth Estate as outlined in Exhibit “A” attached to his  Motion 

and the Proposed Order which are included as part of this Memorandum. 

 

Dated: September 8, 2017. 

 

Respectfully Submitted, 
 

Signed: /s/ Kevin T. Duffy  
Kevin T. Duffy 
Attorney for Debtor 
P.O. Box 715 
Thief River Falls, MN 56701 
218-681-8524 
Attorney ID # 134-600 
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LOCAL FORM 9001-1 
 
 

 
 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: Richard Allen Solberg d/b/a Solberg Farms,    

 Case No. 17-60495 
 

Debtor. 
 
 

UNSWORN CERTIFICATE OF SERVICE 
 

 
I, Carol Adensam, declare under penalty of perjury that on September 8, 2017, I e-mailed 
copies of the foregoing Notice of Hearing and Motion for Sale of Farmland, Memorandum and 
Proposed Order via e-mail to each entity named below at the e-mail address stated below for 
each entity: 
 
 
 
US Trustee    ustpregion12.mn.ecf@usdoj.gov 
James M. Cailao   jcailao@vogellaw.com  
L. Danielson    ldanielson@vogellaw.com 
J. Nona    jnona@vogellaw.com  
Bradley Sinclair   brad@kaler-doeling.com  
Michael R. Fadlovich  Michael.fadlovich@usdoj.gov 
Bradley J. Halberstadt  bankruptcy@szjlaw.com  
Roger J. Minch   rminch@serklandlaw.com  
Alan Fish    alanfish@alanbfishpa.com  
 
 
See attached list vis US Mail  
Executed on: September 8, 2017 
 
 
 

 
Signed: /s/ Carol Adensam 
Carol Adensam 
DUFFY LAW OFFICE 
PO Box 715 
Thief River Falls, MN 56701 
218-681-8524   
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 UNITED STATES BANKRUPTCY COURT 

 DISTRICT OF MINNESOTA 

______________________________________________________________________ 

In re: 

Richard A. Solberg, d/b/a Solberg Farms,                 BKY No: 17-60495 

                            Debtor.                          

______________________________________________________________________ 

 ORDER GRANTING DEBTOR’S MOTION  

 TO SELL FARMLAND PURSUANT TO 11 U.S.C. SEC. 363( f) 

______________________________________________________________________ 

Fergus Falls, Minnesota 

September  26, 2017 

 

 The above-entitled matter came on for hearing before the undersigned on the above date 
pursuant to a motion filed by Kevin T. Duffy on behalf of the above named Chapter 11 Debtor for 
authority to sell approximately 264 acres of farmland in Roseau County, Minnesota to the Toth  

Estate pursuant to 11 U.S.C. sec. 363(f). 

 

 The Debtor appeared in person and with his attorney, Kevin T. Duffy, Attorney at Law, Thief 
River Falls, Minnesota. Bremer Bank officials also appeared in person and with their Attorney, Brad 
Sinclair, Attorney at Law, Fargo, North Dakota. Roger Minch of the Serkland Law Firm in Fargo, 
North Dakota appeared by and on behalf of AXA Equitable.  Other appearances were noted on the 
record.  

 Based upon all the files, records and proceedings herein, the arguments of counsel relative 
thereto, Court being duly advised in the premises, 

 IT IS HEREBY ORDERED:  

1. That the Debtor’s Motion to sell farmland in Roseau County, Minnesota to the 
Toth Estate in accordance with the purchase agreement attached hereto as 
Exhibit “A”: be and hereby is granted; the creditors with a mortgage interest in 
said real estate having consented to the sale.  The net proceeds shall be 
applied to the first mortgage note of AXA Equitable. 

 

  

Date: _____________     ______________________ 
       Michael Ridgway 
       Judge of the Bankruptcy Court  
       District of Minnesota 
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