
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

IN RE:         ROBISON TIRE COMPANY, INC. CASE NO. 16-51183-KMS
         DEBTOR-IN-POSSESSION                            CHAPTER 11

MOTION FOR AUTHORITY TO LEASE
 AND SELL REAL PROPERTY

Robison Tire Company, Inc., Debtor-in-Possession (“Debtor” or “Robison”) files this Motion

for Authority to Lease and Sell Real Property pursuant to §363(b)  of the United States Bankruptcy

Code, Rules 2002(a)(2), 2002(c)(1) and 9014 of the Federal Rules of Bankruptcy Procedure, and

Miss. Bankr. L.R. 9014-1as follows:

1. This Court has subject matter jurisdiction over this matter pursuant to 28 U.S.C. 

§1334.  This Court has the statutory authority to enter a final order in connection with this matter

pursuant to 28 U.S.C. §157(b)(2) (A), (N) and (O).  This Court has the constitutional authority to

enter a final order in connection with this matter.

2. The Debtor filed a petition for relief pursuant to Chapter 11 of the United States

Bankruptcy Code on July 14, 2016. No trustee has been appointed in this case. The Debtor is in

possession of its assets pursuant to §1108 of the United States Bankruptcy Code.  No committee has

been appointed in this case.

BACKGROUND

3. Since the early 1970's, Robison was a replacement tire wholesaler and retailer in the

Southeastern United States.  Robison entered into various dealer agreements with manufacturers of

passenger, commercial, off road, implement and specialty tires pursuant to which it purchased

products directly from manufacturers and sold products on a wholesale and retail basis.
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4. Robison operated a retail stores from which it sold tires directly to consumers.  Most

of the retail stores were leased from third parties. Robison owned two retail stores, one located in

Laurel, Mississippi and another in Forest, Mississippi (“Forest Store”). Prior to the filing of the

Chapter 11 case, Robison had closed the Forest Store. 

5. Effective as of December 1, 2015, Robison entered into a Lease Agreement and

Option to Purchase (“2015 Lease/Option”) with Sistrunk Sales & Services, Inc. (“Sistrunk”) where

it agreed to lease the Forest Store for a term of 12 months with an option to purchase by the

expiration of the term. The purchase price agreed upon was $335,000.00, with the single annual

rental payment of $54,000.00 being paid in advance. The 2015 Lease/Option provided that the

annual rental payment would not be credited to the purchase price, but the purchase price in the 2015

Lease/Option was reduced to $281,000.00, effectively giving credit for the annual rental payment

to the purchase price. Additionally, the Sistrunk was required to pay for ad valorem taxes, insurance

and utilities.  A true and correct copy of the 2015 Lease/Option is attached hereto as Exhibit “A”.

6. Prior to the expiration of the term, Sistrunk contacted the Debtor and advised that it

did not desire to exercise the option, but desired to renew the 2015 Lease/Option for an additional

year. The Debtor responded with an offer to enter into a new agreement, but requested a renewal fee

on account of the loss of the time value of the sales proceeds had the option been exercised. Sistrunk

did not agree to the Debtor’s proposal. Thereafter, the Debtor refused to negotiate any further until

Sistrunk reimbursed the Debtor for Sistrunk’s pro rata portion of the 2015 taxes, insurance and

utilities and provide evidence of payment of the 2016 ad valorem taxes. In late December, 2016,

Sistrunk made the reimbursement payment and provided evidence of payment of the 2016 ad

valorem taxes.  After further negotiation, the Debtor and Sistrunk agreed enter into a Lease
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Agreement and Option to Purchase (“2016 Lease/Option”) effective December 1, 2016 for a term

of seven months.

7. On January 20, 2017, counsel for the Debtor received the agreed upon form of the

2016 Lease/Option along with the sums due thereunder, a copy of which is attached as Exhibit “B.”

The legal description of the real property is attached to the 2016 Lease/Option. Generally, the 2016

Lease /Option provides for an advance rental payment for the seven month term of $33,500.00. The

option price is reduced to $250,000.00, effectively giving Sistrunk credit for $31,000.00 of the rental

payment and compensating the Debtor for $2,500.00 to partially defray the Debtor’s fees and

expenses in negotiating and obtaining Court approval of the 2016 Lease/Option.  Sistrunk is also

required to  pay to the Debtor in advance for one-half of the 2017 ad valorem taxes to eliminate the

risk of these taxes not being paid in the event the option is not exercised.  

RELIEF REQUESTED

8. Generally, the Debtor requests the Court to approve this Motion and to authorize the

Debtor to enter into the 2016 Lease/Option pursuant to §363 of the Bankruptcy Code. 

Section 363 Standards

9. Section 363(b)(1) of the Bankruptcy Code provides that a  (after notice and a

hearing)

“the Trustee may use, sell or lease, other than in the ordinary course of business, property of the

estate.”  As a general matter, “A judge determining a §363(b) application [should] find from the

evidence presented before [her] at the hearing a good business reason to grant such application.” 

In re Lionel Corp., 722 F.2d 1063, 1071 (2nd Cir. 1983).  Certain factors pertinent to this analysis

have been articulated.  Specifically, the Court should consider whether:
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(1) A sound business purpose justifies the sale;

(2) Accurate and reasonable notice of the sale was provided;

(3) The price to be paid is adequate, ie, fair and reasonable; and

(4) The sale is in good faith, ie, there is an absence of any lucrative deals with insiders.

In re Industrial Valley Refrigeration and Air Conditioning Supplies, Inc., 77 B.R. 15,
21 (Bktcy. E.Dist. Penn. 1987); In re Wilde Horse Enterprises, Inc., 137 B.R. 830,
841-2 (Bktcy. Cent. Dist. Cal. 1991); In re The Landing, 156 B.R. 246, 249 (Bktcy.
E. Dist. Missouri, 1993); In re George Walsh Chevrolet, Inc., 118 B.R. 99, 102
(Bktcy. E. Dist. Missouri, 1990).

10. Consideration of the factors weighs in favor of authorizing the lease and the sale. The

Debtor previously entered into the 2015 Lease/Option, with an effective purchase price of

$335,000.00. The Forest Store consists of 3.66 acres located west of the intersection of Hwy 35 and

Hwy 80. The property is approximately 430 feet deep and 420 feet wide, but there are three out

parcels on the Hwy 80 frontage, leaving the Forest Store with approximately 160 feet of frontage.

A 140 foot by 113 foot building is located upon the property with six service bays along the front

of the building. Attached as Exhibit “C” is a barely readable map of the property reflecting the

location of the out parcels.

11. The sales price was negotiated at arms length and there is no insider or other

relationship between the Debtor and Sistrunk other than the lessor/lessee relationship. The Scott

County Tax Assesor has an assessed value of the property of $294,770.00.1 A purchase price of

$335,000.00 is fair and reasonable under the circumstances, with Sistrunk being given credit for

making advance annual rent payments. Such credits are typical in lease option agreements. 

1

The Debtor removed all personal property having any value from the premises prior to the 2015 Lease/Option.
No personal property is being conveyed to Sistrunk under the 2016 Lease Option or otherwise.
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12. The Debtor has no use for the Forest Store. The Forest Store is unencumbered and

all rental and sales proceeds will be available to the Debtor to make distributions to holders of

claims against the bankruptcy estate in the priority provided for under the Bankruptcy Code. The

Debtor did not agree to allow Sistrunk another one year term, but agreed to give Sistrunk only until

June 30, 2017 to exercise the option. This assures that in the event the option is excercised that the

sale can be reflected in the Debtor’s 2017 tax return. It also provides certainty as to whether the

property will be sold to Sistrunk or needs to be placed on the market for sale.

Good Faith Purchaser Status 

13. If a purchaser is in good faith, §363(m) of the Bankruptcy Code protects the parties

in the event of a reversal or modification on appeal of the authorization of a sale under §363(b).  In

determining whether a purchaser has acted in good faith, courts look to the integrity of the

purchasers in the course of the legal proceedings.  See, eg. In re Abbotts Dairies of PA, Inc., 788

F.2d 143, 147-48 (3rd Cir. 1986). In the instant case, the Debtor does not anticipate any lack of good

faith on the part of any purchaser.  The Debtor will request the Court to adjudicate that Sistrunk is

a  good faith purchaser.

14. In the event Sistrunk exercises the option and consummates the sale, the Debtor will

file a report of sale with the Court, unless otherwise provided for in a confirmed Chapter 11 Plan.

15. The Debtor requests that this Court find that good cause exists to authorize the

execution of the 2016 Lease/Option without subjecting the order to a stay of execution, as permitted

under Rules 7062 and 6004(h) of the Federal Rules of Bankruptcy Procedure.

WHEREFORE, Robison Tire Company, Inc.,  Debtor-in-Possession,  hereby moves this

Honorable Court, after notice and an opportunity for a hearing,  to enter an order granting the relief
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requested above, authorizing the 2016 Lease/Option to be executed by the Debtor and authorizing

the Debtor to consummate the sale on the terms provided in the 2016 Lease/Option and further grant

the Debtor all other relief to which it is entitled, given the premises.

THIS the 24th day of January, 2017.

Respectfully Submitted,

ROBISON TIRE COMPANY, INC.

By: /s/ William J. Little, Jr.                  
       William J. Little, Jr., It’s Attorney 

OF COUNSEL:
William J. Little, Jr., MSB No. 1287
W. Jarrett Little, MSB No. 104812
Lentz & Little, PA
2505 14th Street, Suite 100
Gulfport,  Mississippi 39501
Telephone (228) 867-6050 
bill@lentzlittle.com
jarrett@lentzlittle.com 

CERTIFICATE OF SERVICE

I, William J. Little, Jr., do hereby certify that the following have been served electronically 
 via ECF with a copy of the foregoing document:

United States Trustee: USTPRegion05.JA.ECF@usdoj.gov
Jim F. Spencer: jspencer@watkinseager.com 
Stephanie Rippee: srippee@watkinseager.com 
Christopher J. Steiskal, Sr.: Christopher.j.steisjal@usdoj.gov
James W. O’Mara: omaraj@phelps.com
Richard A. Montague, Jr.: richard.montague@phelps.com
Christopher R. Maddux: chrismaddux@butlersnow.com 
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I further certify that a copy of the foregoing document have been mailed by U.S. Mail,
postage pre-paid to the following:

Robison Tire Company, Inc.
2505 14th Street, Suite 100
Gulfport, MS 39441

Kathy R. Franklin
3630 Southwood Ave.
Memphis, TN 38111

This the 24th day of January, 2017.

/s/William J. Little, Jr.
William J. Little, Jr.
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