Case 17-10793-KJC Doc 27 Filed 04/11/17 Page 1 of 44

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: . Chapter 11
RUPARI HOLDING CORP.gt al.,! : Case No. 17-10793 (KJC)
Debtors. . (Joint Administration Requested)

MOTION OF DEBTORS FOR ENTRY OF ORDERS (I) (A) APPROVING AND
AUTHORIZING BIDDING PROCEDURES IN CONNECTION WITH T HE
SALE OF SUBSTANTIALLY ALL ASSETS, (B) APPROVING STA LKING
HORSE PROTECTIONS, (C) APPROVING PROCEDURES RELATED TO

ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONT RACTS
AND UNEXPIRED LEASES, (D) APPROVING THE FORM AND MA NNER
OF NOTICE THEREOF, AND (II) (A) APPROVING AND AUTHO RIZING

SALE OF SUBSTANTIALLY ALL DEBTOR ASSETS TO SUCCESSFUL
BIDDER FREE AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBR ANCES
AND OTHER INTERESTS, (B) APPROVING ASSUMPTION AND A SSIGNMENT
OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES
RELATED THERETO, AND (C) GRANTING RELATED RELIEF

The above-captioned debtors (collectively, the “Ded), by and through their proposed
undersigned counsel, DLA Piper LLP (US), herebynstilbhis motion (the “Motion”) for entry
of orders pursuant to sections 105(a), 363, and @ale 11 of the United States Code (as

amended, the “Bankruptcy Code”), Rules 2002, 66086, 9007, and 9014 of the Federal Rules

of Bankruptcy Procedure (the “Bankruptcy Rulestd&aules 2002-1 and 6004-1 of the Local

Rules of Bankruptcy Practice and Procedure of tiiied States Bankruptcy Court for the
District of Delaware (the_“Local Rules”): (i)(a) pving procedures applicable to the sale of

substantially all of the Debtors’ assets, (b) app@ Stalking Horse Protections (as defined

! The Debtors in these chapter 11 cases, alongthétiast four digits of each Debtor’s federal identification

number, are: Rupari Holding Corp. (4943) and Rupand Services, Inc. (7933). The mailing addresstfe
Debtors is 15600 Wentworth Avenue, South Hollafimhdis 60473.
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below), (c) approving procedures related to theimpsion and assignment of certain executory
contracts and unexpired leases, (d) approvingdh® &ind manner of notice thereof, and (ii)(a)
authorizing the sale of assets free and clearl ¢éitak, claims, encumbrances and other interests,
except as provided in an Asset Purchase Agreenantdéfined below), (b) approving the
assumption and assignment of certain of the Debséxecutory contracts and unexpired leases
related thereto, and (c) granting related relief.support of the Motion, the Debtors incorporate
the statements contained in theclaration of Jack Kelly in Support of First Day Pleadings (the

“First Day Declaration”), filed with the Court carmhporaneously herewith. In further support of

the Motion, the Debtors respectfully state as fefio

JURISDICTION AND VENUE

1. The Court has jurisdiction over the Debtors, tlestates, and this matter under 28
U.S.C. 88 157 and 1334 and tAmended Standing Order of Reference from the United States
District Court for the District of Delaware dated af February 29, 2012. This is a core
proceeding under 28 U.S.C. § 157(b).

2. Venue is proper in this district under 28 U.S.C1388 and 1409.

3. The Debtors consent to the entry of a final ordethes Motion if it is determined
that the Court, absent consent of the parties, ataamnter final orders or judgments consistent
with Article 11l of the United States Constitution.

4, The statutory predicates for the relief requestetthis Motion are sections 105(a),
363, and 365 of the Bankruptcy Code, Rules 60086 &hd 9007 of the Bankruptcy Rules, and
Local Rules 2002-1 and 6004-1.

BACKGROUND

5. On April 10, 2017 (the “Petition Date”), each Debtided with this Court a
voluntary petition for relief under the BankruptCpde.

2.
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6. The Debtors continue in possession of their praggerand to operate their
businesses and manage their properties as debtpossession pursuant to sections 1107(a) and
1108 of the Bankruptcy Code. No trustee, examimerofficial committee of unsecured
creditors has been appointed in the Debtors’ chdpdteases.

7. Debtor, Rupari Food Services, Inc._(*Rupari Food”the “Company”), is a
leading culinary supplier of uncooked and readg#b-sauced and unsauced ribs, barbeque
("BBQ”) pork, and BBQ chicken. Since 1978, Rupaoiod has been producing and distributing
the finest, restaurant-quality, pre-cooked, saudaohe-in proteins, and related barbeque
products. With a focus primarily on the manufaet@and sale of pork ribs, the Company
operates four core businesses: (a) prepackaget] (bjafood service; (c) deli; and (d) private
label. The Company offers a full line of meats emthe Rupari brand name, as well as a variety
of products under the retail names of Tony Rofhard Butcher’'s Prinfe  The Company’s
products are available fresh, frozen, and in theand cold deli sections at large and mid-sized
retailers throughout the United States and Canada.

8. A variety of both external and operational challemgesulted in a decline in
historical performance, including a rise in thecprof pork due to the Chinese pork epidemic and
the livestock virus that affected pork in the Udit&tates in 2014 and 2015. These
macroeconomic and natural forces caused the Comgmexperience liquidity issues, which
exacerbated the Debtors’ capital structure and ldelot

9. These issues led the Debtors and their financidl lagal advisors to explore
actions to address the rapid changes in the cotimgeticonomic environment and to manage
their prepetition liabilities. Commencing in mi@D6, Rupari Food began exploring potential

sales of substantially all of its business ass@&st, it became clear that the sale process could

EAST\141484812.9



Case 17-10793-KJC Doc 27 Filed 04/11/17 Page 4 of 44

not be completed in sufficient time to offset tlmntnued deterioration in the Debtors’ liquidity
or at a value that would permit the Debtors to edslin full their debt maturities and liquidity
needs.

10.  After carefully exploring and exhausting almostmdksibilities, the Debtors have
determined, in their business judgment, that conuewent of these chapter 11 cases and
undertaking a sale of substantially all of the Debt assets represents the best available
alternative for the Debtors to meet their immedatd ongoing liquidity needs, while continuing
to operate in the ordinary course of business dutis process for the benefit of the Debtors’
customers, employees, vendors, and other stakebolde

11. Indoing so, and after careful evaluation, it wasedmined that the filing of these
chapter 11 cases would provide the Debtors with dhersight and respite to operate their
businesses and ensure the highest possible recémecyeditors, while protecting jobs and
minimizing the impact to the substantial majorifytlee Debtors’ vendors and customers.

12. As it stands the Debtors are currently party tofailewing prepetition secured
debt obligations: (i) a revolving loan facility @H'Credit Facility”) with Antares Holdings LP,

Antares Capital LP (together “Antares”); Fifth TthiBank, Sun Trust Bank; and certain other

lenders (the “Prepetition Senior Secured Lendersgtured by substantially all of the Debtors’

assetswith an outstanding amount due of approximatel$,$20,000, which matures on July 1,
2017; (i) numerous promissory notes (the “Secuxedes”) issued in favor of Rupari Bridge

Co., (the “Subordinated Creditor”), with an outsteng amount of approximately $35,390,000

and due to mature in June 2019 and secured byasuiadly all of the Debtors’ assets. On

September 9, 2016, a UCC-1 financing statementcomoumt of the liens granted under the

Rupari Food was the original party to the Cré&ditility but through amendments Rupari Holding was
added as a “Credit Party” as that term is defimetthé Credit Facility.

-4 -
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Subordinated Secured Facility was filed in the glae Secretary of State’s Office with respect
to Rupari Holding. No UCC-1 financing statementsviged with respect to Rupari Food. The
Subordinated Creditor is an affiliate of the Debtanajority owner, private equity funds Wind
Point Partners VII-A L.P., Wind Point Partners \BJ-L.P., Wind Point VIl Affiliates, L.P.
(collectively, the “WPP_Group”). The Subordinatddtes are subordinated to the Prepetition
Senior Secured Lenders and other secured clairasr@titduring routine business transactions.
13. The Debtors’ unsecured obligations include unsetumezzanine debt (the

“Subordinated Indebtedness”), represented by asefiindividual promissory notes to the WPP

Group and other affiliates of the WPP Group with @iistanding amount of approximately
$94,633,626.64, due to mature in 2018 or 2019.

14. The Debtors and their financial and legal advisecently have explored actions
to address the rapid changes in the competitivéi@o@ environment and to manage their
prepetition liabilities. Commencing in mid-2016gtDebtors began exploring potential sales of
substantially all of their business assets.

15. To that end, in February 2017, the Debtors rethikinetic Advisors (“Kinetic”)
to commence a strategic alternative process to agékional investment including through the
sale of the company to a third party.

16.  Shortly after the Debtors hired Kinetic, Kineticnemenced a process to solicit
interest from potential investors or third partyybrs. Kinetic identified and approached 21
potential investors (15 strategic buyers and 6nfied buyers) and distributed the confidential
information memorandum to solicit interest in thekors. Strategic buyers consisted of mid to
large sized companies operating in the protein amkpaged meats sectors with a compelling

strategic fit, history of acquisitions and finarici@herewithal to complete an acquisition.
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Financial investors consisted of private equityugp® with portfolio companies in the packaged
foods and meats sector and were selected based pgroerived strategic fit or portfolio
companies as well as experience with turnaroundédis acquisitions.

17.  Throughout February 2017 Kinetic distributed “tea%eto the targeted
prospective buyer list. Of the 21 parties contdcfeurteen parties executed non-disclosure
agreements. Six parties attended management paean, and three parties submitted letters
of interest. Through March and early April, Rupand Kinetic negotiated with the parties over
a form of transaction.

18.  But, it became clear that the sale process coulth@completed in sufficient time
to offset the continued deterioration in the Destéiquidity or at a value that would permit the
Debtors to address in full their debt maturitied &quidity needs.

19.  After exploring and exhausting almost all posdil@$, the Debtors engaged in
careful evaluation and further negotiations witre tRrepetition Senior Secured Lenders,
Subordinated Creditors, and the Debtors’ primargkesholders, including the holders of
Subordinated Indebtedness. The Debtors then degdmin their business judgment that
commencement of these chapter 11 cases and undgrtaksale of substantially all of the
Debtors’ assets under section 363 of the Bankrugogle represents the best available
alternative for the Debtors to meet their immedatd ongoing liquidity needs, while continuing
to operate in the ordinary course of business dutins process for the benefit of the Debtors’
customers, employees, vendors, and other stakebolde

PRELIMINARY STATEMENT

20. The Debtors have determined, after extensive diigeand in consultation with

their advisors and key stakeholders that maximizimg value of the Debtors’ estates is best
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accomplished through the sale of substantiallyoftheir assets free and clear of liabilities (as

described more fully herein, the “Purchased As3}ets”

21. The Debtors (in this capacity, the “Sellers” or ihebtors) agreed to that certain
asset purchase agreement, dated April 10, 2017%tf{teg with the schedules and related

documents, the “Stalking Horse Agreement,” a copwbich is attached hereto &khibit B)

with CBQ, LLC (the “Stalking Horse Purchaser”)urBuant to the terms of the Stalking Horse

Agreement, and upon approval of the Stalking Hakgeeement by the Court, the Stalking
Horse Purchaser has agreed to purchase the PulchAasets in exchange for a bid in the
amount of $26,000,000 to be paid at closing, Wipidce shall be subject to further adjustment
based on a final determination of the Seller’'s Weeirking Capital as of the closing date, and the

assumption of certain liabilities (the “Stalking #de Purchase Price”). The Stalking Horse

Purchaser, in making this offer, has relied upaatgreement by the Debtors to seek the Court’s
approval of reimbursement of the Stalking HorsecRaser's reasonable fees, costs, and
expenses incurred in connection with the negonatibthe Stalking Horse Agreement and the
transactions contemplated thereby through the dafe termination (the “Expense

Reimbursement”) and a break-up fee of 4.0% of tiadkiag Horse Purchase Price (the “Break-

Up Fee,” and together with the Expense Reimbursemehject to a cap of $325,000 the

“Stalking Horse Protections”). The Debtors, in theercise of their business judgment, believe

that the Stalking Horse Protections are a necessdugement for the Stalking Horse Purchaser,
and will establish a “floor” for the sale of the rehased Assets that will ultimately encourage
competitive bidding and realization of the highestue for the Purchased Assets.

22. The sale of the Purchased Assets pursuant to teegures and on the timeline

proposed herein represents the best opportunitgabamize the value of the Purchased Assets

EAST\141484812.9
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for all interested patrties.

Relief Requested

23. By this Motion, the Debtors request entry of anepr@ttached hereto &xhibit

C (the “Bidding Procedures Order”):

a) approving procedures for the sale of the Purch@ssets (the “Bidding
Procedures”) in the form attached to the Biddingdedures Order as
Exhibit 1);

b) approving the Stalking Horse Protections;

c) scheduling a hearing to approve the sale of theHaged Assets on or
before June 7, 2017 (the “Sale Hearing”);

d) approving procedures (the “Cure Procedures”), asosth below, for the
assumption and assignment of certain executory racist (the
“Contracts”) and unexpired leases (the “Leases”thaef Debtors to the
purchaser(s) of the Purchased Assets, and to eesmiy objections
thereto; and

e) approving the form of (i) notice (the “Procedurestise”) of the Auction
and Sale (each, as defined below), attached heeExhibit D, to be
served on the Procedures Notice Parties (as deffieleav); and (ii) notice
to be served on the counterparties to the Conteadd_eases likely to be
assumed and assigned in connection with the sdleed?urchased Assets,
in the form attached hereto Bghibit E (the “Cure Notice”).

24. The Debtors also request entry of an order, attht¢tereto a€xhibit F (the
“Sale Order”), pursuant to sections 105, 363 artel @he Bankruptcy Code: (i) approving the
sale of the Purchased Assets, free and clear dieal, claims, encumbrances and liabilities,
except as provided in the applicable Asset Purciageement (as defined below); and (ii)
authorizing the Debtors to consummate the Saleadindocuments, agreements and contracts

executed in conjunction therewith.

EAST\141484812.9
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Assets To Be Softl

25. As noted above, the Debtors seek to complete a (¢hé&e “Sale”) of the

Purchased Assets, which comprise, among otherghing

(@)

(b)

()

(d)

(€)

(f)

(9)

(h)

(i)

0)

(k)
()

all Accounts Receivable;
all Inventory;

Fixed Assets, including, without limitation, the iggment and other Fixed
Assets listed or described in Schedule 1.1(c) & 8talking Horse
Agreement;

all Seller’s leasehold interests in Existing Readderty Leases and leased
personal property, including without limitation,ckuitems that are listed
or referenced in Schedule 1.1(d) of the StalkingSddAgreement;

to the extent transferable, all prepaid expenseqgid insurance, prepaid
Taxes relating to the Business or any of the Aaglihssets or Assumed
Liabilities, and Purchased Deposits;

any and all transferable warranties in favor ofedleé® in respect of the
Acquired Assets or assets leased to a Seller;

all Permits, including the Permits listed or ddsed in_Schedule 1.1(g) of
the Stalking Horse Agreement, in each case, textent such Permits and
pending applications therefore are transferrable;

all Intellectual Property held, licensed, used eldHor use in the Business
as currently conducted, including the IntellectiRdoperty listed or
described on Schedule 1.1(h) of the Stalking H&xg®ement;

all documentation and media embodying, describing r@ating to
Intellectual Property, including memoranda, reseamanuals, technical
specifications and other records, wherever crededighout the world;

all telephone and telephone facsimile numbers dhelr airectory listings
used in connection with the Business, to the exdssignable;

all other intangible assets;

all rights, claims, causes of action, refunds, tefacredits and similar
items of Seller to the extent related or pertairdimgctly to any Acquired
Assets or any Contract that is an Assigned Conteagsting or arising

Capitalized terms in this section that are nbteowvise defined in this section shall have the rimegn

ascribed to such terms in the Stalking Horse Agezgm

EAST\141484812.9
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26.

(m)

(n)

(0)

(P)

prior to or on the Closing Date, other than anysesuof action arising
under chapter 5 of the Bankruptcy Code;

all goodwill associated with the Business or theqiced Assets, other
than any goodwill related solely to Excluded Assets

except as excluded in Section 1.2 of the Stalkiogsel Agreement hereof,
all other or additional privileges, rights and m&&ts associated with the
Acquired Assets of every kind and description arnerever located that
are used or intended for use in connection withthat are necessary or
helpful to the continued operation of, the Businasspresently being
operated

to the extent assignable pursuant to Section 3@heoBankruptcy Code,
and subject to the terms and conditions of Sectidn of the Stalking
Horse Agreement, the Assigned Contracts; and

all documents that relate to any Acquired Assetdher Business and
copies of all documents that are Excluded AssetieuBection 1.2(b) or
1.2(i) of the Stalking Horse Agreemeptpvided, however, that Seller has
the right to retain copies (at Seller’'s expense)the extent required by
Law.

The Purchased Assets shall not include the assefsrgh in Section 1.2 of the

Stalking Horse Agreement (the “Excluded Assets”):

EAST\141484812.9

(@)

(b)

()
(d)

(e)

(f)

all cash on hand and in banks (provided that feravoidance of doubt the
foregoing exclude the Purchased Deposits);

the Seller’'s financial accounting books and recomtwsporate charter,
minute and stock record books, income Tax Retucesporate seal,
checkbooks and canceled checks that do not cales#oquired Assets,
and any Consolidated Tax Returns (the “Company Ristp

any Contract that is not an Assigned Contract;

all Employee Benefit Plans (including for the aamde of doubt, any
employee pension benefit plan or multi-employempland any assets of
such plans;

all rights, claims, causes of action, refunds, tefacredits and similar
items of Seller against any Person to the exteotusively related or
pertaining to Excluded Assets or Excluded Lialaisti

any avoidance claims or causes of action undeB#mkruptcy Code or
applicable Law (including, without limitation, anyreference or
fraudulent conveyance), and all other claims oisealof action under any

-10 -
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(9)

(h)

(i)

0)
(k)

()

other provision of the Bankruptcy Code or appliealsiws related to the
Excluded Assets and/or the Assumed Liabilities;

Seller’s rights under the Stalking Horse Agreemeim¢, Purchase Price
hereunder, any agreement, certificate, instrumentother document
executed and delivered by Buyer to Seller in cotioecwith the
transactions contemplated hereby, or any side ageiebetween Seller
and Buyer entered into on or after the Stalkinggdokgreement Date;

all current and prior director and officer insuranmolicies of the Seller
and all rights of any nature with respect theretonmg in favor of Seller,
including all insurance recoveries thereunder agtts to assert claims
with respect to any such insurance recoveriesach &€ase as the same
may run in favor of Seller and arising out of anidaking place prior to
the Closing Date;

all personnel records or other records of the Béllat are required by
Law to retain and which Seller is prohibited by Lésem providing a
copy thereof to Buyer;

all assets listed on Schedule 1.2(j) to the Stglikiorse Agreement;

all of the Seller’s Labor Agreements, unless otlsgvagreed to in writing
by the Parties; and

except to the extent set forth on Schedule 1.2y and all claims,
deposits, prepayments, refunds, rebates, causeactwn, rights of
recovery, rights of set-off and rights of recoupimetating exclusively to
an Excluded Asset.

27. The Debtors will entertain either cash bids, orthe extent applicable as

described further below, credit bids for the PusglthAssets. Except as otherwise provided in

the applicable Asset Purchase Agreement (as defialedv), all of the Debtors’ rights, title and

interest in the Purchased Assets will be sold fied clear of any liens, security interests,

claims, charges, or encumbrances in accordance sethon 363 of the Bankruptcy Code

(collectively, the “Encumbrances”).

EAST\141484812.9
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Summary of Proposed Bidding Procedures

28. In order to ensure that the Debtors receive theirmamx value for the Purchased
Assets, the Stalking Horse Agreement is subjedtigder or better offers, and, as such, the
Stalking Horse Agreement will serve as the “stagkiorse” bid for the Purchased Assets.

A. Proposed Dates and Deadlines:
a) Entry of Bidding Procedures Order: April 24, 2017
b) Bid Deadline: May 30, 2017 (the “Bid Deadline”)
c) Assumption/Assignment and Cure Objection Deadlviay 31, 2017
d) Sale Objection Deadline: May 31, 2017
e) Auction Date: June 5, 2017 (the “Auction Date”)
f) Sale Hearing: June 9, 2017.
B. Provisions Governing Qualifications of Bidders

29. Unless otherwise ordered by the Court, in ordepadicipate in the bidding

process, prior to the Bid Deadline, each persorrothan the Stalking Horse Purchaser who

wishes to participate in the bidding process_(atéRtal Bidder”) must deliver the following to

the Notice Parties (as defined below):

a. a written disclosure of the identity of each entitat will be bidding for the
Purchased Assets or otherwise participating in eoon with such bid; and

b. an executed confidentiality agreement (to be dedderior to the distribution
of any confidential information by the Sellers td?atential Bidder) in form
and substance satisfactory to (i) the Debtorsc@i)nsel to the Agent for the
Prepetition Senior Secured Lenders; counsel to lémelers under the
Subordinated Credit Facility; and (iii) the offitiaommittee of unsecured
creditors (the “Committee”) appointed in these ¢bafil cases (collectively,
the “Consultation Parties”), in substantially tlae form as, or a form more
favorable to the Debtors than, that signed by ttakidg Horse Purchaser;
without limiting the foregoing, each confidentigliagreement executed by a
Potential Bidder shall contain standard non-sa@it@in provisions.

-12 -
EAST\141484812.9



Case 17-10793-KJC Doc 27 Filed 04/11/17 Page 13 of 44

30. A Potential Bidder that delivers the documents afidrmation described above
or that the Debtors determine, in consultation Witk Consultation Parties, is likely (based on
availability of financing, experience and other siderations) to be able to consummate the Sale,

will be deemed a “Qualified Bidder.” As prompths gracticable after a Potential Bidder

delivers all of the materials required above, tlebiors will determine, in consultation with the
Consultation Parties, and will notify the Potentadider if such Potential Bidder is a Qualified
Bidder.

C. Due Diligence

31. The Debtors will provide any Potential Bidder sutte diligence access or
additional information as the Debtors, in consudtatwith the Consultation Parties, deem
appropriate, which may include differentiationsvibetn the diligence provided to strategic and
financial bidders, as appropriate, and contracibadjations to limit access to certain proprietary

information;_provided, however, that with respextny strategic bidders, the Debtors may make

reasonable commercial efforts to provide such egat bidders with the same information
provided to the Stalking Horse Purchaser. The @rsbhinust promptly advise the Stalking Horse
Purchaser in the event any other Potential Bideegives diligence the Stalking Horse Purchaser
has not previously received and the Stalking Héteechaser will promptly be provided with
access to such diligence materials. The due ditigeeriod will extend through and include the
Bid Deadline. Additional due diligence will not ovided after the Bid Deadline, unless
otherwise deemed reasonably appropriate by thedbehbfter consultation with the Consultation
Parties.
D. Provisions Governing Qualified Bids

32. To be eligible to participate in the Auction (asfided below), each offer,

solicitation, or proposal (each, ‘®&id”), must be submitted by a Qualified Bidder dn

-13-
EAST\141484812.9



Case 17-10793-KJC Doc 27 Filed 04/11/17 Page 14 of 44

received by Seller no later than seven (7) day®mpto the Auction and must satisfy

each of the conditions set forth below (each a ‘lfled Bid”), as determined by the Debtors, in

their reasonable discretion, after consultatiomtlie Consultation Parties:

EAST\141484812.9

a.

it states that the applicable Qualified Bidderodfto purchase, in cash or, if
applicable, through a credit bid, or any combinataf the two, all of the
Purchased Assets upon the terms and conditions ttieatDebtors, in
consultation with the Consultation Parties, reabbndetermine are no less
favorable to the Debtors than those set forthénStalking Horse Agreement;

it offers to purchase all or substantially all bétPurchased Assets or only a
portion of the Purchased Assets; provided, howevat, a Bid that offers
to purchase only a portion of the Purchased Assetg only be a Qualified
Bid to the extent that the value of such Bid, imbanation with the value of
other Bids for other Purchased Assets, exceeddlthenum Initial Overbid
Amount (as defined below) applicable to Qualifiedd® for all or
substantially all the Purchased Assets. The Dsptorconsultation with the
Consultation Parties, may waive or modify the aggilon of the Qualified
Bid conditions in respect of Bids for a portion the Purchased Assets,
including, inter alia, the amount of the Good Faith Deposit (as defined
below);

it includes a signed writing stating that the Qiiedi Bidder's offer is
irrevocable until the selection of the SuccessfuldBr, provided that if such
bidder is selected as the Successful Bidder oBdekup Bidder (each, as
defined below) its offer shall remain irrevocablatilthe later of (i) the
closing of the Sale to the Successful Bidder orBaekup Bidder, and (ii) the
date that is twenty (20) days after the Sale Hegarin

it includes confirmation that there are no condisigprecedent to the Qualified
Bidder’s ability to enter into a definitive agreemheand that all necessary
internal and shareholder approvals have been @utgarior to the submission
of the Bid,;

it includes a duly authorized and executed copyaaf asset purchase
agreement, including the purchase price for thelged Assets expressed in
U.S. Dollars (the “Purchase Price”), together vathexhibits and schedules
thereto, together with copies marked to show anyeraiments and

modifications to the Stalking Horse Agreement (aAsset Purchase

Agreement”) and the proposed order for approvaltltg Sale by the

Bankruptcy Court;

it includes financial statements or other writtemidence, including (if
applicable) a firm, irrevocable commitment for fmtéang, establishing the
ability of the Qualified Bidder to consummate themosed Sale and pay the

-14 -
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Purchase Price in cash, such as will allow the &sbto make a reasonable
determination as to the Qualified Bidder’'s finah@ad other capabilities to
consummate the transaction contemplated by thet RKssehase Agreement;

. It provides for the repayment of all other costsnudtaneously with the

closing of the Sale contemplated under the Assettase Agreement;

. it has a value to the Debtors, determined in thbt&rs’ reasonable business

judgment, in consultation with the Committee, tisagjreater than or equal to
the sum of the value offered under the Stalkingdddkgreement, plus (i) the
aggregate amount of the Break-Up Fee and ExpensabResement, plus (ii)
$500,000 (the “Minimum Initial Overbid Amount”);

it identifies with particularity which Contracts énLeases the Qualified
Bidder wishes to assume and provides details of Qoelified Bidder’s
proposal for the treatment of related cure coststha provision of adequate
assurance of future performance to the countegsatt such Contracts and
Leases;

it includes an acknowledgement and representatianthe Qualified Bidder:
() has had an opportunity to conduct any and @djurred due diligence
regarding the Purchased Assets prior to makingffes; (ii) has relied solely
upon its own independent review, investigation andhspection of any
documents and/or the Purchased Assets in makingidts(iii) did not rely
upon any written or oral statements, representstipromises, warranties or
guaranties whatsoever, whether express or implydoperation of law or
otherwise), regarding the Purchased Assets or tmpleteness of any
information provided in connection therewith or lwihe Auction, except as
expressly stated in the Asset Purchase Agreemadt(ia) is not entitled to
any expense reimbursement, break-up fee, or sinyiae of payment in
connection with its bid;

it includes evidence, in form and substance redsgnsatisfactory to the
Sellers, of authorization and approval from the kped Bidder’'s board of
directors (or comparable governing body) with resp® the submission,
execution, delivery and closing of the Asset Pusehagreement;

it is accompanied by a good faith deposit (the “Gé@ith Deposit”) in the

form of a wire transfer (to a bank account spedifiy the Debtors), certified
check or such other form acceptable to the Debpargable to the order of the
Debtors (or such other party as the Debtors magrdwhe) in an amount
equal to 10% of the Purchase Price;

. it contains a detailed description of how the (fieadi Bidder intends to treat

current employees of the Sellers;

. it contains such other information as may be realslynrequested by the

Debtors, and
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0. it is received prior to the Bid Deadline.

33. The Stalking Horse Purchaser will be deemed a @edliBidder without
compliance with any of the foregoing requiremeiatsd, correspondingly, the Stalking Horse
Agreement will be deemed, without more, a Qualifigid, for all purposes in connection with
the bidding process, the Auction, and the Sale.

34. The Debtors shall notify the Stalking Horse Purenamnd all Qualified Bidders
in writing as to whether or not any bids (otherrtlthe Stalking Horse Agreement) constitute
Qualified Bids and identify any such bid(s) withiorty-eight (48) hours after making such

determination;_provided, however, that such ndatimn shall not be given later than one (1)

business day following the expiration of the Bidadkne.

E. Bid Deadline

35. A Qualified Bidder that desires to make a bid w#lliver written copies of its bid
to the following parties (collectively, the “NoticRarties”): (i) counsel to the Debtors: DLA
Piper LLP (US), 444 W. Lake Street, Suite 900, @pea lllinois 60606 (Attn: Richard A.
Chesley, Esq. (richard.chesley@dlapiper.com) and hnJo Lyons, Esq.
(john.lyons@dlapiper.com)); (ii) counsel to the IStay Horse Purchaser: Katten Muchin
Rosenman LLP, 525 West Monroe, Chicago, IL 60661ttn(A Matthew Brown
(matthew.brown@kattenlaw.com); counsel to the Agemtthe Prepetition Senior Secured
Lenders, Katten Muchin Rosenman LLP, 525 West Men&treet, Chicago, lllinois 60661
(Attn: John Sieger (john.sieger@kattenlaw.com))i) (counsel to the lenders under the
Subordinated Credit Facility, Kirkland & Ellis LLP300 North LaSalle, Chicago, IL 60654
(Attn: James Stempel (james.stempel@kirkland.corfi))) the Committee, to the extent

appointed in these cases: so as to be receivelebfptegoing partieso later than 4:00 p.m.
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on May 30, 2017(the “Bid Deadline”). The Bid Deadline may be extled by the Debtors in
consultation with the Consultation Parties.
F. Credit Bidding

36. In connection with the Sale of the Purchased Assstsured credit parties,
which hold perfected security interests in the Rased Assets, may seek to submit credit bids
for such Purchased Assets. For this reason, th#oBerequest that the Court (i) authorize
credit bidding in connection with the Sale to thdleflst extent permitted by Bankruptcy Code
section 363(k); and (ii) for purposes of valuingdit bids, deem (A) the full face amount of a
credit bid to have the same value as the equivalem@unt of cash; and (B) the amount of any
funding for administrative expense and other wirmdvd expense claims of the Debtors (a

“Wind Down Contribution”) to be part of the PurcleaBrice ascribed to such credit bid.

G. Evaluation of Competing Bids

37. A Qualified Bid will be valued based upon severattors including, without
limitation, (1) the amount of the Purchase Pricevted by such bid, (2) the risks and timing
associated with consummating such bid, (3) any gseg revisions to the Stalking Horse
Agreement and the Proposed Sale Order, (4) the mtnadwany Wind Down Contribution made
by such bid, (5) the ability of the Qualified Bidd® obtain appropriate regulatory approvals,
and (6) any other factors deemed relevant by thetddg, in consultation with the Committee.
For purposes of such valuation, the full face amadm credit bid shall be deemed to have the
same value as the equivalent amount of cash. Himobs shall treat comparable credit bids
and cash bids as equivalent and no credit bid Sleationsidered inferior to a comparable cash

bid because it is a credit bid.
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A. Right to Increase Stalking Horse Bid

38. The Stalking Horse Purchaser shall have the oppibytto increase the Stalking
Horse Bid to a level at least $250,000 in excesmgfQualified Bid to be eligible to become the
Starting Auction Bid; and Stalking Horse Purchas®ll be entitled to credit its Break Up Fee
against the purchase price reflected in such QedlBid and any subsequent Qualified Bid
submitted by the Stalking Horse Purchaser.

H. No Qualified Bids

39. If the Debtors do not receive any Qualified Bidbestthan the Stalking Horse
Agreement, the Debtors will not hold an auction dahd Stalking Horse Purchaser will be
named the Successful Bidder upon the expiratiche@Bid Deadline.

l. Auction Process

40. If the Debtors receive one or more Qualified Bidsaddition to the Stalking
Horse Agreement, the Debtors will conduct an amctibthe Purchased Assets (the “Auction”),

which shall take place at 10:00 a.m. (CDT) on Jon2017, at the offices of DLA Piper LLP

(US), 444 W. Lake Street, Suite 900, Chicago, disn60606, or such other location as shall be
timely communicated to all entities entitled toeatl the Auction. The Auction, which shall be
recorded and transcribed, shall run in accordantetie following procedures:

a. only the Debtors, the Stalking Horse Purchaser, @ther Qualified Bidder
that has timely submitted a Qualified Bid, the Rtémn Senior Secured
Lenders, and a Committee representative, and thesaad to each of the
foregoing shall attend the Auction in person;

b. only the Stalking Horse Purchaser and such othalifiad Bidders who have
timely submitted Qualified Bids will be entitled toake any subsequent bids
at the Auction;

c. the Stalking Horse Bidder will, notwithstanding telements of the Stalking
Horse Purchase Price, be entitled to make subsedoids for all or
substantially all or any combination of the Purdth#\ssets comprised of
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further credit bids, cash, additional or differeainsideration of any type, or
any combination of the foregoing;

. each Qualified Bidder shall be required to confthat it has not engaged in

any collusion, within the meaning of section 363¢hthe Bankruptcy Code
with respect to any Bids submitted or not submitted¢onnection with the
Sale;

. at least one (1) business day prior to the Auctéath Qualified Bidder who

has timely submitted a Qualified Bid must inforne tBbebtors whether it

intends to attend the Auction and all Qualified d&ads wishing to attend the
Auction must have at least one individual represt@re with authority to bind

such Qualified Bidder in attendance at the Auctioperson; provided that in
the event a Qualified Bidder elects not to attdrel Auction, such Qualified

Bidder’s Qualified Bid shall nevertheless remairlyfienforceable against
such Qualified Bidder until the selection of thec&essful Bidder and Back-
Up Bidder at the conclusion of the Auction. Atdeane (1) business day
prior to the Auction, the Debtors will provide cepiof the Qualified Bid, or

combination of Qualified Bids, which the Debtordiéee, after consultation

with the Committee, is the highest or otherwiset lndfer for the Purchased
Assets (the “Starting Bid”) to the Stalking Horsear€haser, and all other
Qualified Bidders who have timely submitted QualifiBids;

all Qualified Bidders who have timely submitted @fied Bids will be
entitled to be present for all Subsequent Bids deBned below) at the
Auction and the actual identity of each Qualifiedidger will be disclosed on
the record at the Auction;

. the Debtors, after consultation with the ConsuitatParties, may employ and

announce at the Auction additional procedural rtibe$ are reasonable under
the circumstances for conducting the Auction, pitedi that such rules (i) are
not inconsistent with the Bidding Procedures, tl@lBuptcy Code, or any
order of the Court entered in connection herevatid (i) do not, in any way,
materially alter or impair the rights the PrepetitiSenior Secured Lenders;
and (iii) are disclosed to each Qualified Biddeeading the Auction;

. bidding at the Auction will begin with the Startingid and continue in

bidding increments (each, a “Subsequent Bid”) ptiog a net value to the
Debtors’ estates of at least $500,000 above tloe pidl. After the first round

of bidding and between each subsequent round dirtgdthe Debtors, after
consultation with the Committee, and the Prepetitsenior Secured Lenders
shall announce the bid (and the value of such thial) they believe to be the
highest or otherwise best bid (each, the “Leadiidj)B

a round of bidding will conclude after each papating Qualified Bidder has

had the opportunity to submit a Subsequent Bid fithknowledge of the
Leading Bid;
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]. except as specifically set forth herein, for thepmse of evaluating the value
of the Purchase Price provided by each Subsequeht(iBcluding any
Subsequent Bid by the Stalking Horse Purchases)D#btors will give effect
to the Stalking Horse Protections as well as anjitiachal liabilities to be
assumed by a Qualified Bidder and any additionadtavhich may be
imposed on the Debtors; and

k. the Debtors may accept bids for any portion ofRechased Assets, as well
as bids for substantially all of the Purchased fsg@ovided, however, that
such a Qualified Bid that offers to purchase onlgoation of the Purchased
Assets may only be part of Successful Bid to ther@xthat the value of such
Qualified Bid, in combination with the value of ethQualified Bids for other
Purchased Assets, exceeds the value of any thehngebeading Bid for all
or substantially all the Purchased Assets.

l. Any additional Auction procedural rules announcetha auction shall not be
contrary to the agreement for bid procedures s#t fo the Stalking Horse
Agreement.

J. Selection of Successful Bid and Back-Up Bid

a. Prior to the conclusion of the Auction, the Debtdnsconsultation with the
Committee and the Prepetition Senior Secured Lendeil review and
evaluate each Qualified Bid submitted at the Autt{encluding by the
Stalking Horse Purchaser) in accordance with tloeguures set forth herein
and determine which offer is the highest or othsenbest offer (one or more
such bids, collectively the_“Successful Bid” anck thidder(s) making such
bid(s), collectively, the *“Successful Bidder”), antbmmunicate to the
Stalking Horse Purchaser and the other Auction@paints the identity of the
Successful Bidder and the details of the Succe&sflul The determination of
the Successful Bid by the Debtors at the conclusibthe Auction shall be
final, subject only to approval by the Bankruptoyu.

b. The Qualified Bidder(s) with the next highest onartwise best Qualified Bid,
as determined by the Debtors in consultation whdh Committee (and to the
extent that the Stalking Horse Bidder does not hav&ubsequent Bid
pending), will be required to serve as a back-ugddx (the “Back-Up
Bidder”) and keep its bid open and irrevocable luthte later to occur of
twenty (20) days after the Sale Hearing and theimgpon the Successful Bid
with the Successful Bidder. If the Successful Ridfhils to consummate the
Sale, the Back-Up Bidder will be deemed to be tee iSuccessful Bidder,
and the Debtors will be authorized, but not reqglite consummate the Sale
with the Back-Up Bidder without further order o&tBankruptcy Court.

c. Within two (2) business days after conclusion @& #uction, the Successful
Bidder shall complete and execute all agreemenptsiracts, instruments and
other documents necessary to consummate the Studdgss Within two (2)
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business days after conclusion of the Auction, Dedtors shall file a notice
with the Bankruptcy Court identifying the Succes$&idder and the Back-Up
Bidder.

The Debtors will sell the Purchased Assets to tinec&ssful Bidder pursuant
to the terms of the Successful Bid upon the approfvauch Successful Bid
by the Bankruptcy Court at the Sale Hearing.

K. Return of Deposits

a.

All Good Faith Deposits shall be returned to eacludr not selected by the
Debtors as the Successful Bidder or the Back-Upl@iaho later than five (5)
business days following the conclusion of the Amcti

L. The Stalking Horse Protections

a.

In recognition of the expenditure of time, energgpd resources, the Debtors
have agreed that if the Stalking Horse Purchaseotithe Successful Bidder,
the Debtors will pay the Stalking Horse Purchagethé Break-Up Fee; and
(i) the Expense Reimbursement. The Stalking H&®wsechaser shall provide
reasonable documentation to the Debtors of theresqsefor which it seeks
reimbursement. The Break-Up Fee and Expense Resmiment shall be
payable as provided for pursuant to the terms & 8talking Horse
Agreement.

The Debtors have agreed that their obligation ty e Stalking Horse

Protections shall survive termination of the StadkHorse Agreement, and, to
the extent owed by the Debtors, constitute an adinative expense claim
under section 503(b) of the Bankruptcy Code agaewth Debtor and,

notwithstanding section 507(a) of the Bankruptcyd€oshall be payable in
accordance with the terms and conditions of thdkiata Horse Agreement

and the Bidding Procedures Order.

M. Sale Hearing

EAST\141484812.9

a.

The Debtors will seek entry of an order from thenBaptcy Court at a
hearing (the “Sale Hearing”) to begin on or befdume 9, 2017 by 4:00 p.m
(prevailing Eastern Time), subject to the avaiipibf the Bankruptcy Court,
to approve and authorize the Sale to the SucceB&dder on the terms and
conditions memorialized in the Successful Bidderssset Purchase
Agreement and proposed sale order.
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Notice of Sale Hearing

41. As stated above, the Debtors request that this tGminedule the Sale Hearing
for June 9, 2017. The Debtors propose that angctibps to the Sale be filed by 4:00 p.m.
(prevailing Eastern Time) on May 31, 2017.

42. The Debtors also request that the Court approvefdira of the Procedures
Notice, substantially in the form dxhibit D hereto. The Debtors will serve a copy of the
Procedures Notice on the following parties: (& tmited States Trustee, (b) the Committee,
(c) any parties requesting notices in these casesuant to Bankruptcy Rule 2002, (d) all
known creditors of the Debtors, (e) counsel to $kelking Horse Purchaser, (e) counsel to the

Agent for the Prepetition Senior Secured Lendersg] &) all known Potential Bidders

(collectively with the parties specified in thisrpgraph, the “Procedures Notice Parties”).

43. The Debtors propose to serve the Procedures Nwiiten three (3) business
days following entry of the Bidding Procedures Qrdwgy first-class mail, postage prepaid on
the Procedures Notice Parties. The Procedurexd\gtiovides that any party that has not
received a copy of the Motion or the Bidding Praged Order that wishes to obtain a copy of
the Motion or the Bidding Procedures Order, inahgdall exhibits thereto, may make such a
request in writing to Donlin Recano & Co. Inc., tgiling the following toll-free number: 800-
591-8268, or by visiting www.donlinrecano.com/rupar

44. The Debtors submit that the foregoing notice procesl comply fully with
Bankruptcy Rule 2002 and are reasonably calculatgatovide timely and adequate notice of
the Bidding Procedures, the Auction, the Sale hhgaaind the Sale to the Debtors’ creditors and
other parties in interests as well as to those Wwwee expressed an interest or are likely to
express an interest in bidding for the Purchasesktds Based on the foregoing, the Debtors
respectfully request that this Court approve thesposed notice procedures.
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Sale Hearing and Sale Order

45. At the Sale Hearing, the Debtors will seek approwtl(i) the sale of the
Purchased Assets to the Successful Bidder, freecksad of all Encumbrances, pursuant to
section 363 of the Bankruptcy Code, with all Encuamniges to attach to the Net Sale Proceeds
with the same validity and in the same order oty as they attached to the Purchased Assets
prior to the Sale; and (ii) the assumption by thebdrs and assignment to the Successful
Bidder of the assumed Contracts and Leases pursuaeiction 365 of the Bankruptcy Code.
The Debtors will submit and present additional ewice, as necessary, at the Sale Hearing
demonstrating that the Sale is fair, reasonableratite best interest of the Debtors’ estates and
all interested parties.

46. As a condition to closing of the Stalking Horse égment, the Debtors shall
obtain entry by the Bankruptcy Court of the Salelédrby the later of (i) sixty (60) days after the
Petition Date, and (ii) forty-five (45) days aftentry of the Bid Procedures Order (but in no
event later than ninety (90) days after the PetiDate).

47. Inthe event that the Stalking Horse PurchastvesSuccessful Bidder , the Sale
Order remains subject to approval by the Stalkimysd Purchaser and shall conform to the
requirements set forth in the Stalking Horse Agresinunless agreed to by buyer otherwise.

Procedures for the Assumption and Assignment of Assmed Contracts and Leases

48.  As noted above, the Debtors will seek to assumeaasmn certain Contracts and
Leases to be identified on the schedules to thikiGgaHorse Agreement, as they may be
modified or supplemented by the Successful Biddésset Purchase Agreement to exclude
Contracts and Leases included, or include corgttheit were excluded from the Stalking Horse

Agreement’s schedules (collectively, the “Assumeddtitory Contracts”).
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49. At least initially, the Assumed Executory Contraatdl be those Contracts and
Leases that the Debtors, in consultation with thelk#ig Horse Purchaser, believe may be
assumed and assigned as part of the orderly trantee Purchased Assets. The Successful
Bidder, whether the Stalking Horse Purchaser orthemoQualified Bidder, may choose to
exclude (or to add) Contracts or Leases to theofishe Assumed Executory Contracts at any
time prior to the closing of the Sale.

50. In the interim, the Debtors will serve, by firsast mail, postage prepaid, the
Motion and the Cure Notice, substantially in thenfoof Exhibit E hereto, upon each
counterparty to the Assumed Executory Contractsnbylater than five business (5) days
following entry of the Bidding Procedures OrderneTCure Notice will state the date, time and
place of the Sale Hearing as well as the date bighwany objection to the assumption and
assignment of the Assumed Executory Contracts tmeidiled and served. The Cure Notice
also will identify the amounts, if any, that theliders believe are owed to each counterparty to
the Assumed Executory Contracts in order to cuseraonetary defaults that exist thereunder
(the “Cure Amounts”).

51. If a Contract or Lease is assumed and assignedigmirg¢o court order, then
unless the Assumed Executory Contract countergadperly files and serves an objection to
the Cure Amount contained in the Cure Notice oadequate assurance of future performance
by the Successful Bidder, the Assumed Executoryti@oncounterparty will receive at the time
of the closing of the Sale (or as soon as reasgmmahbtticable thereafter), the Cure Amount set
forth in the Cure Notice, if any, with payment te lnade pursuant to the terms of the
Successful Bidder’'s Asset Purchase Agreement. gsufed Executory Contract counterparty

is encouraged to contact Debtors’ counsel, DLA PldeP (US), prior to the deadline to file
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and serve an objection to the Cure Amount in aangit to reach consensus on the Cure
Amount based upon reasonable and supportable dotatio® provided by such counterparty.

52. At the closing, Buyer shall pay the portion of tblesing Date Cash Payment (as
defined in the Stalking Horse Agreement) equahsamount of Real Estate Taxes (as defined
in the Stalking Horse Agreement) into an escrowoant maintained by Seller’s counsel at the
Closing and Seller shall use such proceeds to fjaRReml Estate Taxes (as defined in the
Stalking Horse Agreement) to the Landlord (as afim the Stalking Horse Agreement) or to
the applicable tax authorities, as directed by Buger, within five (5) Business Days after
closing.

53. If an objection is filed by a counterparty to ansAmed Executory Contract

(each, an "Assumed Executory Contract Objectiotiig Debtors propose that such objection

must set forth a specific default in the Assumeckdtxory Contract and claim a specific
monetary amount that differs from the amount, if,aspecified by the Debtors in the Cure
Notice. To the extent there are any additionalt€mts or Leases to be assumed pursuant to the
Successful Bidder's Asset Purchase Agreement,Mlm8on constitutes a separate motion to
assume and assign all such additional Contracteases to the Successful Bidder pursuant to
section 365 of the Bankruptcy Code; each such @ontar Lease will be listed on an exhibit to
the Successful Bidder’'s Asset Purchase Agreemadtite relevant counterparty will be given

a separate Cure Notice (each, a “Supplemental Satiee”).

54. If any counterparty files an Assumed Executory Cactt Objection to the
assumption and assignment of its Assumed Exec@ontract, the Debtors propose that the
counterparty must file the objection by no lateartlfi) 4:00 p.m. (prevailing Eastern Time) on

May 31, 2017 or (ii) the date otherwise specifiedhie Cure Notice or the Supplemental Cure
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Notice, as applicable. Any Assumed Executory CanttiObjection must state whether the

counterparty objects to the Cure Amount (each, aréQObjection”) and/or the Successful

Bidder’s ability to provide adequate assurance witire performance under the Assumed

Executory Contract (each, an “Adequate Assurangedfibn”). With respect to any Assumed

Executory Contract listed in a Supplemental Curéiddpthe Debtors propose that the deadline
to file an Assumed Executory Contract Objectionlidbeafourteen (14) days after the service of
such Supplemental Cure Notice on the relevant eopatty.

55.  After receipt of a Cure Objection (either formal informal), the Debtors will
attempt to reconcile any differences in the CureoAnts proposed by the Debtors and sought
by the counterparty. In the event that the Debtmd the non-debtor counterparty cannot
resolve a Cure Objection, and the Court does nmgrotise make a determination at the Sale
Hearing, the Debtors may, in consultation with @ensultation Parties, segregate any disputed
Cure Amounts pending the resolution of any suchude by the Court or mutual agreement of
the parties. Cure Amounts disputed by any couatéypwill be resolved by the Court at the
Sale Hearing or such later date as may be agreadditerwise ordered by the Court.

56. The Debtors shall work with the Successful Bidderatldress any Adequate
Assurance Objections and satisfy any requiremesgsrding adequate assurance of future
performance under section 365(b) of the Bankrugogle in connection with the proposed
assignment of any Assumed Executory Contract, heddilure to provide adequate assurance
of future performance to any counterparty to anuAssd Executory Contract shall not excuse
the Successful Bidder from performance of any aldfaits obligations pursuant to the
Successful Bidder's Asset Purchase Agreement. Oéfgtors propose that the Court rule on

any outstanding Adequate Assurance Objectionseab#te Hearing.
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57. At the closing, Stalking Horse Purchaser shall {peyportion of the Closing Date
Cash Payment (as defined in the Stalking Horse éxgest) equal to the aggregate amount of
the Cure Costs (as defined in the Stalking Horsee&ment) for the Assigned Contracts (as
defined in the Stalking Horse Agreement) into aor@s account maintained by Seller’s
counsel at the closing and Seller shall use sucbhegds to pay all Cure Costs (as defined in
the Stalking Horse Agreement) for the Assigned @ams (as defined in the Stalking Horse
Agreement) within five (5) business days afterdlosing.

58. Except to the extent otherwise provided in the $ssful Bidder's Asset
Purchase Agreement or the Sale Order, the Debtorshe Debtors’ estates shall be relieved of
all liability accruing or arising under the Assunmiedecutory Contracts after the assumption and
assignment thereof pursuant to section 365(k) @Bainkruptcy Code.

APPLICABLE AUTHORITY

A. The Sale of the Purchased Assets is Authorized be&ion 363 as a Sound Exercise
of the Debtors’ Business Judgment

59. In accordance with Bankruptcy Rule 6004, sales sthte assets outside the
ordinary course of business may be by private sal@ublic auction. The Debtors have
determined that the Sale of the Purchased Assepailblyc auction will enable it to obtain the
highest or otherwise best offer for these asshes€by maximizing the value to the estates) and
is in the best interests of the Debtors’ creditdrs particular, the Stalking Horse Agreement is
the result of comprehensive, arms’ length negaotmstifor the Sale of the Purchased Assets, and
the Sale pursuant to the terms of the Stalking éléwgreement, subject to higher or otherwise
better offers at the Auction, will provide a graatecovery for the Debtors’ creditors than

would be provided by any other existing alternative
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60. Section 363 of the Bankruptcy Code provides thaustee, “after notice and a
hearing, may use, sell, or lease, other than inothdeary course of business, property of the
estate.” 11 U.S.C. 8§ 363(b). Although section 86&e Bankruptcy Code does not specify a
standard for determining when it is appropriatedarourt to authorize the use, sale or lease of
property of the estate, a sale of a debtor's assetslld be authorized if a sound business

purpose exists for doing sq. See, e.g., Meyeidartin (In re Martin), 91 F.3d 389, 395 (3d

Cir. 1996);_In re Titusville Country Club, 128 B.B96, 399 (W.D. Pa. 1991); In re Delaware &

Hudson Ry. Co., 124 BR. 169, 176 D. Del. 1991); alse Official Committee of Unsecured

Creditors v. LTV Corp. (In re Chateauguay Corp.y39F.2d 141, 143 (2d Cir. 1992);

Committee of Equity Sec. Holders v. Lionel Corm (e Lionel Corp.), 722 F.2d 1063, 1070

(2d Cir. 1983);_Committee of Asbestos-Related kitits and/or Creditors v. Johns-Manville

Corp. (In re Johns-Manville Corp.), 60 B.R. 6126 §Bankr. S.D.N.Y. 1986).

61. The paramount goal in any proposed sale of prodtiye estate is to maximize

the proceeds received by the estate. See, e.ge Food Barn Stores, Inc., 107 F.3d 558,

564-65 (8th Cir. 1997) (finding that in bankrupgales, “a primary objective of the Code [is] to

enhance the value of the estate at hand”); In tegtated Resources, Inc., 147 B.R. 650, 659

(Bankr. S.D.N.Y. 1992) (“It is a well-establishedineiple of bankruptcy law that the . . .
[trustee’s] duty with respect to such sales islitam the highest price or greatest overall benefit

possible for the estate.”) (quoting In re AtlanecRaging Prods., Inc., 99 B.R. 124, 130 (Bankr.

N.D. Ga. 1988)). “As long as the sale appearst@mece a debtor’s estate, court approval of a
Trustee’s decision to sell should only be withhiélthe Trustee’s judgment is clearly erroneous,

too speculative, or contrary to the provisionste Bankruptcy Code. GBL Holding Co., Inc.

v. Blackburn/Travis/Cole, Ltd., 331 B.R. 251, 2B8[D. Tex. 2005) (internal citations omitted).
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62. Applying section 363, the proposed Sale of the Rased Assets should be
approved. As set forth above, the Debtors haveraéted that the best method of maximizing
the recovery of the Debtors’ creditors would beotilgh the Sale of the Purchased Assets. In
order to ensure a fair auction process, the Delatodstheir advisors have and will continue to
solicit interest from numerous potential purchasers

63.  Further, the Debtors believe that the value thet@sbestates—and, thus, the
Debtors’ creditors—will receive for the Sale of tReirchased Assets as a going concern
exceeds any value the Debtors’ estates could gehéoPurchased Assets if the Debtors were
required to liquidate their assets piecemeal. Dlebtors also believe that the value of the
consideration likely to be received for the PurelthsAssets under an Asset Purchase
Agreement is fair and reasonable (as it will hawd®é higher than the Stalking Horse Purchase
Price). As further assurance of value, howeveds bwill be tested through the Auction
consistent with the requirements of the Bankrugogle, the Bankruptcy Rules, and pursuant
to the Bidding Procedures approved by the Court.onséquently, the fairness and
reasonableness of the consideration to be paidhéySuccessful Bidder ultimately will be
demonstrated by adequate “market exposure” andoan and fair auction process — the best
means, under the circumstances, for establishingtheh a fair and reasonable price is being
paid.

64. The Debtors and their advisors, after consultatwth the Consultation Parties,
believe that the timeline for the marketing andcesafl the Purchased Assets is adequate, and
balances the need to fully market the Purchasedtéssxd maintain continuity in the operation
of the business for vendors, customers and empdoy€&here is a limited universe of potential

acquirers of the Purchased Assets and the DelitorsStment banker is prepared to contact
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potential interested parties quickly and deternthres level of interest in a potential acquisition
and provide them access to a confidential busioessview management presentation and
access to a data room that has been assembled thpoexecution of an appropriate
confidentiality agreement.

B. The Bidding Procedures Are Appropriate and Will Maximize the Value Received
for the Purchased Assets.

65. As noted above, the paramount goal in any propssdel of property of the
estate is to maximize the proceeds received byettate. To that end, courts uniformly
recognize that procedures intended to enhance dammpdidding are consistent with the goal
of maximizing the value received by the estate tlietlefore are appropriate in the context of

bankruptcy sales._ See, e.g., In re Financial Neetwvork, Inc., 126 B.R. 152, 156 (Bankr.

S.D.N.Y. 1991) (“Court-imposed rules for the dispios of assets . . . [should] provide an
adequate basis for comparison of offers, and [shhqurbvide for a fair and efficient resolution
of bankrupt estates”).

66. Procedures to dispose of assets, similar to th@gsex Bidding Procedures,

have been approved in other large, complex bankyugdses in this District. See, e.g., In re

Endeavour Operating Corp., No. 14-12308 (KJC) (Babk Del. May 20, 2015) [D.l. 668]; In

re Old FOH Inc. (f/k/a/ Frederick’s of Hollywoodnd.), No. 15-10836 (KG) (May 6, 2015)

[D.I. 120]; In re RS Legacy Corp. (f/k/a RadioShackrp.), No. 15-10197 (BLS) (Bankr. D.

Del. Feb. 20, 2015) [D.I. 457]; In re Orchard Sypplardware Stores Corporation, Case No.

13-11565 (CSS) (Bankr. D. Del. July 8, 2013) [@35].
67. The Debtors believe that the Bidding Procedures egitablish the parameters
under which the value of the Purchased Assets meatested at an auction and through the

ensuing Sale Hearing. Such procedures will inereas likelihood that the Debtors’ creditors
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will receive the greatest possible consideration tfeeir assets because they will ensure a
competitive and fair bidding process. They aldovathe Debtors to undertake an auction in as
expeditious and efficient manner as possible, whicd Debtors believe is essential to
maximizing the value of the Debtors’ estates fairtreditors.

68. The Debtors also believe that the proposed Biddingcedures will promote
active bidding from seriously interested partiesl anll dispel any doubt as to the best and
highest offer reasonably available for the Debtassets. In particular, the proposed Bidding
Procedures will allow the Debtors to conduct artiancin a controlled, fair, and open fashion
that will encourage patrticipation by financiallypadle bidders who demonstrate the ability to
close a transaction.

69. In sum, the Debtors believe that the Bidding Pracesl will encourage bidding
for the Purchased Assets and are consistent wéhrelevant standards governing auction
proceedings and bidding incentives in bankruptoyceedings. Accordingly, the proposed
Bidding Procedures are reasonable, appropriate vaititin the Debtors’ sound business
judgment.

C. Credit Bidding Should be Authorized

70. A secured creditor is allowed to “credit bid” th@@unt of its allowed claim in a
sale under Section 363 of the Bankruptcy Code. ti@e863(k) of the Bankruptcy Code
provides, in relevant part, that, unless the céartcause orders otherwise, the holder of an
allowed claim secured by property that is the stthgd the sale “may bid at such sale, and, if
the holder of such claim purchases such propeanth folder may offset such claim against the
purchase price of such property.” 11 U.S.C. 8 BpB3( Even if a secured creditor is
undersecured, as determined in accordance witloeegi6(a) of the Bankruptcy Code, section
363(k) allows such creditor to bid the full facdueof its claim for its collateral and does not
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limit the credit bid to the claim’s secured portioBee Cohen v. KB Mezzanine Fund Il, LP (In

re Submicron Sys. Corp.), 432 F.3d 448, 459-60(8d 2006) (explaining that “[i]t is well

settled among district and bankruptcy courts thatitors can bid the full face value of their
secured claims under § 363(k)").

71.  Pursuant to the Bidding Procedures, the Debtoxgireel lenders, including the
Prepetition Senior Secured Lenders and the SulaistinCreditors are entitled to credit bid
some or all of their claims for their respectivellaieral pursuant to section 363(k) of the
Bankruptcy Code. Because the Prepetition Seni@mur®d Lenders and the Subordinated
Creditors hold claims that are secured by certhith® Purchased Assets, such lenders should
be allowed to credit bid the face value of theicused claims, either directly or through a
direction to the Agent of either, in order to puasé such assets and to have such credit bids be
deemed to have the same value as the equivalentmambcash.

D. The Sale of the Purchased Assets Free and ClearErficumbrances is Authorized by
Section 363(f)

72.  The Debtors further submit that it is appropriatesell the Purchased Assétse
and clear of liens and other Encumbrances purdoasection 363(f) of the Bankruptcy Code,
with any such liens and Encumbrances attachinghi¢oNet Sale Proceeds of the Purchased
Assets. Section 363(f) of the Bankruptcy Code auths a trustee to sell assets free and clear
of Encumbrances if:

(1) applicable nonbankruptcy law permits sale of sudperty free and clear
of such interests;

(2) such entity consents;

(3) such interest is a lien and the price at which quaperty is to be sold is
greater than the value of all liens on such prgpert

(4) such interest is in bona fide dispute; or
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(5) such entity could be compelled, in a legal or expé& proceeding, to
accept a money satisfaction of such interest. BLQ § 363(1).

73.  This provision is supplemented by section 105(ahefBankruptcy Code, which
provides that “[tlhe Court may issue any order,cpgs or judgment that is necessary or
appropriate to carry out the provisions of [the Baptcy Code].” 11 U.S.C. § 105(a).

74. Because section 363(f) of the Bankruptcy Code &fteld in the disjunctive,
satisfaction of any one of its five requirementd suffice to permit the sale of the Purchased

Assets “free and clear” of Encumbrances. In red@enEquity Corp., 1992 WL 53743, at *4

(Bankr. S.D.N.Y. March 6, 1992) (“[s]ection 363(9) in the disjunctive, such that the sale free
of the interest concerned may occur if any onédefdonditions of § 363(f) have been met.”); In

re Bygaph, Inc., 56 B.R. 596, 606 n.8 (Bankr. S..NL986) (same); Michigan Employment

Sec. Comm’n v. Wolverine Radio Co. (In re WolveriRadio Co.), 930 F.2d 1132, 1147 n.24

(6th Cir. 1991) (stating that Bankruptcy Code smctB63(f) is written in the disjunctive;
holding that the court may approve the sale “fred alear” provided at least one of the
subsections of Bankruptcy Code section 363(f) i§.me

75.  The Debtors believe that one or more of the tebsection 363(f) are satisfied
with respect to the Sale of the Purchased Assetaipnt to the Stalking Horse Agreement. In
particular, the Debtors believe that the Debtorsisteng prepetition secured lenders will
consent to the sale free and clear under secti8(f)&). Where that may not be the case, a sale
free and clear can proceed pursuant to section)8sB6f the Bankruptcy Code because the
relevant Encumbrances will attach to the proceddbeosale and the Debtors will establish at
the Sale Hearing that the relevant creditors candmepelled to accept a monetary satisfaction
of their respective claims. Accordingly, sectiod3®) authorizes the Sale of the Purchased
Assets free and clear of any Encumbrances.
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76.  Although section 363(f) of the Bankruptcy Code pdes for the sale of assets
“free and clear of any interests,” the term “anyerasts” is not defined anywhere in the

Bankruptcy Code._ Folger Adam Security v. DeMatMecGregor JV, 209 F.3d 252, 257 (3d

Cir. 2000). In the case of In re Trans World Aids, Inc., 322 F.3d 283, 288-89 (3d Cir.

2003), the Third Circuit specifically addressed slsepe of the term “any interests.” The Third
Circuit observed that while some courts have “natyanterpreted that phrase to mean only in
rem interests in property,” the trend in modernesais toward “a more expansive reading of
‘interests in property’ which ‘encompasses otheligalions that may flow from ownership of

the property.”™ _1d. at 289 (citing 3 Collier on Blaruptcy 15th Ed. Rev., 1 363.06[1] (L. King,

15th rev. ed. 1988)). As determined by the Fo@iticuit in In re Leckie Smokeless Coal Co.,

99 F.3d 573, 581-582 (4th Cir. 1996), a case cite¢ld approval and extensively by the Third
Circuit in Folger, supra, the scope of section 868(not limited toin rem interests. Thus, the

Third Circuit in _Folger stated that Leckie held tthhiae debtors “could sell their assets under

8 363(f) free and clear of successor liability to#therwise would have arisen under federal
statute.” _Folger, 209 F.3d at 258.

77. Courts have consistently held that a buyer of aat&bassets pursuant to a
section 363 sale takes such assets free from swzcéability resulting from pre-existing

claims. See The Ninth Avenue Remedial Group visAllhalmers Corp., 195 B.R. 716, 732

(Bankr. N.D. Ind. 1996) (stating that a bankruptourt has the power to sell assets free and
clear of any interest that could be brought agdmstbankruptcy estate during the bankruptcy);

MacArthur Company v. Johns-Manville Corp. (In rdnds-Manville Corp.), 837 F.2d 89, 93-94

(2d Cir. 1988) (channeling of claims to proceedssisient with intent of sale free and clear

under section 363(f) of the Bankruptcy Code); IMNew England Fish Co., 19 B.R. 323, 329
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(Bankr. W.D. Wash. 1982) (transfer of propertyreefand clear sale included free and clear of
Title VII employment discrimination and civil rightclaims of debtor's employees); In re
Hoffman, 53 B.R. 874, 876 (Bankr. D.R.l. 1985) fiser of liquor license free and clear of any

interest permissible even though the estate haaidrtaxes);_American Living Systems v.

Bonapfel (In re All Am. Of Ashburn, Inc.), 56 B.R86, 190 (Bankr. N.D. Ga. 1986) (product

liability claims precluded on successor doctrineairsale of assets free and clear); WBO

Partnership v. Virginia Dept. of Medical Assistari®ervs. (In re WBO Partnership), 189 B.R.

97, 104-05 (Bankr. E.D. Va. 1995) (Commonwealth Vifginia’'s right to recapture
depreciation is an “interest” as used in sectioB(BB* The purpose of an order purporting to
authorize the transfer of assets free and cleatl dinterests” would be frustrated if claimants
could thereafter use the transfer as a basis tvtadaims against the purchaser arising from the
Debtors’ pre-sale conduct. Under section 363(fith&f Bankruptcy Code, the purchaser is
entitled to know that the Debtors’ assets are migicied with latent claims that will be asserted
against the purchaser after the proposed transaisticompleted. Accordingly, consistent with
the above-cited case law, the Debtors requestthieabrder approving the Sale state that the
Successful Bidder is not liable as a successorruatetheory of successor liability, for claims
that encumber or relate to the Purchased Assets.

E. The Proposed Notice of Bidding Procedures and Auan Is Appropriate

78. The Debtors believe that they will obtain the maxm recovery for their

creditors if the Purchased Assets are sold in d@ecwe with the proposed Bidding Procedures.

4  Some courts, concluding that section 363(f) ef Bankruptcy Code does not empower them to conssgta
free and clear of claims, have nevertheless fohad $ection 105(a) of the Bankruptcy Code provisigsh
authority. See, e.g., Volvo White Truck Corp. vhahbersburg Beverage, Inc. (In re White Motor Gredi
Corp.), 75 B.R. 944, 948 (Bankr. N.D. Ohio 198%af{ag that the absence of specific authority b agsets
free and clear of claims poses no impediment tb sugale, as such authority is implicit in the ¢suequitable
powers when necessary to carry out the provisibtife11).
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The Debtors have already taken significant stepddntify potential purchasers, but intend to
provide all potentially interested parties withrasch notice as possible.

79. Under Bankruptcy Rules 2002(a) and (c), the Deb#oes required to notify
creditors of the proposed sale of the Debtors’tasggcluding a disclosure of the time and place
of an auction, the terms and conditions of a said,the deadline for filing any objections. The
Debtors submit that the Notice Procedures complly fuith Bankruptcy Rule 2002 and are
reasonably calculated to provide timely and ademjumettice of the sale by auction to the
Debtors’ creditors and other interested partiesyalbas to those parties who have expressed an
interest, or may express an interest, in biddingtie Purchased Assets. The proposed time
frame between the filing of this Motion, the commement of the bidding process and the
Auction should provide interested purchasers arpie to participate in the sale process.

F. The Stalking Horse Protections Are Appropriate Unde the Circumstances

80. As noted above, the Stalking Horse Purchaser lasepded in reliance upon the
agreement by the Debtors to seek the Stalking Heretections and in reasonable expectation
that this Court would enter an order providing stedief. The Debtors submit that the Stalking
Horse Protections are a normal and oftentimes sacgscomponent of sales outside the
ordinary course of business under section 363 efBankruptcy Code. In particular, such
protections encourage a potential purchaser tosinthe requisite time, money, and effort to
conduct due diligence and negotiations with a detbespite the inherent risks and uncertainties

of the chapter 11 process. See, e.g., In re Hogpsl, 140 B.R. 191, 194 (Bankr. N.D. Ohio

1997) (without any reimbursement, “bidders wouldrékictant to make an initial bid for fear
that their first bid will be shopped around for igher bid from another bidder who would

capitalize on the initial bidder’s. . . due diligei); In re Marrose Corp., 1992 WL 33848, at *5

(Bankr. S.D.N.Y. 1992) (stating that “agreements pvide reimbursement of fees and
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expenses are meant to compensate the potentiatercgino serves as a catalyst or ‘stalking
horse’ which attracts more favorable offers”).
81. Moreover, bid protections, similar to the Stalkidgrse Protections sought to be

approved by this Motion, have been approved inrothapter 11 cases in this Court. See, e.g.,

In re Zloop, Inc., Case No. 15-11660 (KJC) (BarikrDel. May 16, 2016) (approving break-up

fee of 3% and expense reimbursement of $75,0000mextion with $1.4 million sale of

assets);_In re Cal Dive Int’l, Inc., No. 15-10458SS) (Bankr. D. Del. July 7, 2015)

(authorizing expense reimbursements of $100,0@@imection with $12 million sale of assets

and $82,000 in connection with $4.1 million sale asfsets); In re Old FOH Inc. (f/k/a/

Frederick’s of Hollywood, Inc.), No. 15-10836 (K@Yay 6, 2015) (authorizing a termination

fee of $775,00 and expense reimbursement $300f0@0rinection with $22.5 million sale of

assets);_In re Caché Inc., No. 15-10172 (MFW) (Babk Del. Feb. 25, 2015) (authorizing

expense reimbursement of $100,000 and break-upff&225,000);_In re Coldwater Creek,

Inc., No. 14-10867 (BLS) (Bankr. D. Del. Apr. 29012) (approving signhage expense

reimbursement of $800,000 and break-up fee of lilb%onnection with approximately $90

million sale of assets); In re Vertis Holdings, .In€ase No. 12-12821 (CSS) (Bankr. D. Del.

Nov. 2, 2012) (approving break-up fee of 3.0% imrmection with a $258 million sale of

assets); In re Solyndra LLC, Case No. 11-12799 (NIKBankr. D. Del. Sept. 28, 2012)
(approving break-up fee of 2.6% in connection vB80 million sale of assets); In re Conex

Holdings, LLC, Case No. 11-10501 (CSS) (Bankr. Bl.[3ept. 14, 2011) (approving break-up

fee of 3% of final purchase price).
82. A proposed bidding incentive, such as the Break-BEge and Expense

Reimbursement, should be approved when it is inbtet interests of the estate. In re Hupp
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Indus., Inc., 140 B.R. 191 (Bankr. N.D. Ohio 1992)ypically, this requires that the bidding

incentive provide some benefit to the debtor'stestaCalpine Corp. v. O'Brien Envtl. Energy,

Inc. (In re O'Brien Envtl. Energy, Inc.), 181 F.8@7, 533 (3d Cir. 1999) (holding even though

bidding incentives are measured against a busipeigment standard in non-bankruptcy
transactions the administrative expense provistdrigankruptcy Code section 503(b) govern in
the bankruptcy context).

83. In Calpine Corp. v. O'Brien Envtl. Energy, Inc. (fte O'Brien Envtl. Energy),

the Third Circuit found that whether break-up feesl expenses could be paid to Calpine Corp.
(“Calpine”) as a “stalking horse” depended on wkettuch fees were necessary to preserve the

value of the estate. O'Brien Envtl. Energy, 183dFat 536. There, the court determined that

Calpine’s right to break-up fees and expenses dkgaean whether it provided a benefit to the
debtor’s estate by promoting competitive biddingesearching the value of the assets at issue
to increase the likelihood that the selling prieflected the true value of the company. Id. at
537. In the instant matter, the Debtors beliexa #pproval of the Stalking Horse Protections
will create such a competitive bidding process.

84. Fird, the Break-Up Fee induced the Stalking Horse Rasehto submit a bid
that will serve as a minimum floor bid upon whicther bidders may rely. Therefore, the
Stalking Horse Purchaser has provided a materiafiico the Debtors, their estates and their
creditors by encouraging bidding and increasinglitedihood that the best possible price for

the Purchased Assets will be received. See Irdjfdesources, 147 B.R. at 659 (noting that

termination payment is an “important tool to en@ge bidding and to maximize the value of

the debtor’s assets”).
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85. Second, the Debtors believe that the Stalking Horse Rtates are fair and
reasonably compensate the Stalking Horse Purchlasdaking actions that will benefit the
Debtors’ estates. The Expense Reimbursement caapnthe Stalking Horse Purchaser for
diligence and professional fees incurred in negjoiathe terms of the Stalking Horse
Agreement on an expedited timeline.

86. Third, the proposed Stalking Horse Protections are ¢haltr of an arms’-length
negotiated agreement between the Debtors and #idkirfgt Horse Purchaser. There is no
evidence or reason to believe that the relationsbtwveen the Debtors and the Stalking Horse
Purchaser has been tainted by self-dealing or ra&atipn.

87.  Fourth, the Debtors do not believe that the Stalking Edd?sotections will have
a chilling effect on the sale process. Rather,Staking Horse Purchaser has increased the
likelihood that the best possible price for thedPassed Assets will be received, by permitting
other Qualified Bidders to rely on the diligencefpemed by the Stalking Horse Purchaser, and
moreover, by allowing Qualified Bidders to utilidee Stalking Horse Agreement as a platform
for negotiations in the context of a competitivdding process.

88.  Finally, the Break-Up Fee will be paid only if, among attl@ngs, the Debtors
enter into an alternative transaction with a SusftesBidder other than the Stalking Horse
Purchaser, whose bid will compensate the Debtorstife payment of the Stalking Horse
Protections. Accordingly, no Stalking Horse Pratats will be paid unless a higher or better
offer is achieved and consummated.

89. The Debtors believe that the proposed Stalking éld&sotections are fair and

reasonably compensate the Stalking Horse Purchlasdaking actions that will benefit the
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Debtors’ estates. The Break-Up Fee in the amo®woof the Stalking Horse Purchase Price
is within the range of break-up fees that have lzggmoved by this Court in other cases.

90. In sum, the Stalking Horse Protections are readenatder the circumstances
and will enable the Debtors to maximize the valeeeived for the Purchased Assets while
limiting any chilling effect on the sale processhe Stalking Horse Protections not only
compensate the Debtors for the risk that they assanforegoing a known, willing and able
purchaser for a new potential acquirer, but alssuen that there is an increase in the net
proceeds received by their estates, after deduttedstalking Horse Protections to be paid to
the Stalking Horse Purchaser in the event of agilieg overbid.

G. Assumption and Assignment of Contracts and Leases

91. Section 365(a) of the Bankruptcy Code provides,tkabject to the court’s
approval, a trustee “may assume or reject any eéagceontracts or unexpired leases of the
debtor.” 11 U.S.C. §8 365(a). Upon finding thatrastee has exercised its sound business
judgment in determining to assume an executoryraontor unexpired lease, courts will

approve the assumption under section 365(a) oBtekruptcy Code._See Nostas Assocs. V.

Costich (In re Klein Sleep Prods., Inc.), 78 F.&] 25 (2d Cir. 1996); Orion Pictures Corp. V.

Showtime Networks, Inc. (In re Orion Pictures Ciprg.F.3d 1095, 1099 (2d Cir. 1993).

92. Pursuant to section 365(f)(2) of the Bankruptcy €oal trustee may assign an
executory contract or unexpired lease of nonresialeneal property if:

a. the trustee assumes such contract or lease indesu® with the provisions of
this section; and

b. adequate assurance of future performance by thgnassof such contract or
lease is provided, whether or not there has begefault in such contract or
lease.

11 U.S.C. § 365()(2).
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93. The meaning of “adequate assurance of future padnce” depends on the facts
and circumstances of each case, but should be ¢prantical, pragmatic construction.” See

Carlisle Homes, Inc. v. Arrari (In re Carlisle Hospdnc.), 103 B.R. 524, 538 (Bankr. D.N.J.

1989) (internal citations omitted); see also InN&co Indus., Inc., 54 B.R. 436, 440 (Bankr.

S.D.N.Y. 1985) (adequate assurance of future pmdoce does not mean absolute assurance

that debtor will thrive and pay rent); In re BonriTBest. & Pastry Shop, Inc., 53 B.R. 789, 803

(Bankr. N.D. Ill. 1985) (“Although no single solon will satisfy every case, the required
assurance will fall considerably short of an absoguarantee of performance.”).

94. Among other things, adequate assurance may be diyetlemonstrating the
assignee’s financial health and experience in magathe type of enterprise or property

assigned._In re Bygaph, Inc., 56 B.R. at 605-@¢aate assurance of future performance is

present when prospective assignee of lease hasialaesources and expressed willingness to
devote sufficient funding to business to give itosyg likelihood of succeeding; chief
determinant of adequate assurance is whether ittenpaid).

95. The Debtors and the Successful Bidder will preseidence at the Sale Hearing
to demonstrate the financial credibility, willinggs and ability of the Successful Bidder to
perform under the Assumed Executory Contracts. Tbert and other interested parties
therefore will have the opportunity to evaluate #imlity of any Successful Bidder to provide
adequate assurance of future performance undekdtiemed Executory Contracts, as required
by section 365(b)(1)(C) of the Bankruptcy Code.

96. In addition, the Cure Procedures are appropriaiecansistent with section 365
of the Bankruptcy Code. To the extent that anyadl$ exist under any Assumed Executory

Contracts, any such defaults will be cured. Anguvmion in any Assumed Executory Contract
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that would restrict, condition, or prohibit an agsnent of such Assumed Executory Contract
will be deemed unenforceable pursuant to secti@(fga) of the Bankruptcy Code.

97. Accordingly, the Debtors submit that the Cure Pdueces for effectuating the
assumption and assignment of the Assumed Execu@amtracts as set forth herein are
appropriate and should be approved.

H. Relief from the Fourteen Day Waiting Period Under Bankruptcy Rules 6004(h) and
6006(d) is Appropriate.

98. Bankruptcy Rule 6004(h) provides that an “orderhauking the use, sale, or
lease of property . . . is stayed until the exjprabf 14 days after entry of the order, unless the
court orders otherwise.” Similarly, Bankruptcy Bub006(d) provides that an *“order
authorizing the trustee to assign an executoryraohbr unexpired lease . . . is stayed until the
expiration of 14 days after the entry of the ordamless the court orders otherwise.” The
Debtors request that the Bidding Procedures Order the Sale Order, as applicable, be
effective immediately by providing that the 14 dstgys under Bankruptcy Rules 6004(h) and
6006(d) are waived.

99. The purpose of Bankruptcy Rules 6004(h) and 6008(dp provide sufficient
time for an objecting party to appeal before aneordan be implemented. See Advisory
Committee Notes to Fed. R. Bankr. P. 6004(h) andé@f). Although Bankruptcy Rules
6004(h) and 6006(d) and the Advisory Committee Nl@ee silent as to when a court should
“order otherwise” and eliminate or reduce the feart (14) day stay period, Collier suggests
that the fourteen (14) day stay period should beieted to allow a sale or other transaction to

close immediately “where there has been no objed¢tiche procedure.” Collier on Bankruptcy

P 6004.11 (Alan N. Resnick & Henry J. Sommer etisth ed.). Furthermore, Collier provides

that if an objection is filed and overruled, and tibjecting party informs the court of its intent

-42 -
EAST\141484812.9



Case 17-10793-KJC Doc 27 Filed 04/11/17 Page 43 of 44

to appeal, the stay may be reduced to the amouirhefactually necessary to file such appeal.
Id.

100. The Debtors hereby request that the Court waivefdbeteen-day stay period
under Bankruptcy Rules 6004(h) and 6006(d) orhéndlternative, if an objection to the Sale is
filed, reduce the stay period to the minimum amaoafntime needed by the objecting party to
file its appeal.

Notice

101. Notice of this Motion shall be provided to: (a) ttdfice of the United States
Trustee for the District of Delaware, (b) each @elst twenty largest unsecured creditors as
identified on their respective voluntary petitiorfs) counsel to the agent for the prepetition
secured lenders; (d) counsel to the agent for th®rslinated creditors; (e) counsel to the
subordinated indebtedness agent; (f) all applichbleks and other financial institutions; (g) the
United States Attorney’s Office for the District Delaware; (h) the Securities and Exchange
Commission; and (i) the Internal Revenue Serviée this Motion is seeking first-day relief,
notice of this Motion and any order entered hengdinbe served on all parties required by Local
Rule 9013-1(m). Due to the urgency of the circumesés surrounding this Motion and the
nature of the relief herein, the Debtors respegtiubmit that no further notice of this Motion is
required.

[Remainder of page intentionally left blank]
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WHEREFORE, the Debtors respectfully request thatGburt enter orders substantially

in the form attached hereto Bghibit C andExhibit F: (a) granting the relief requested herein

and (b) granting to the Debtors such other andhéurtelief as the Court may deem proper.

Dated: April 11, 2017 Respectfully submitted,
Wilmington, Delaware
DLA PIPER LLP (US)

/9 R. Craig Martin

R. Craig Martin (DE 5032)

Maris J. Kandestin (DE 5294)

1201 North Market Street, Suite 2100

Wilmington, Delaware 19801

Telephone: (302) 468-5700

Facsimile: (302) 394-2341

Email: craig.martin@dlapiper.com
maris.kandestin@dlapiper.com

-and-

Richard A. Chesley (pro hac vice admission pending

John K. Lyons (pro hac vice admission pending)

444 West Lake Street, Suite 900

Chicago, lllinois 60606

Telephone: (312) 368-4000

Facsimile: (312) 236-7516

Email: richard.chesley@dlapiper.com
john.lyons@dlapiper.com

Proposed Attorneys for Debtors and Debtorsin
Possession

3 In the event the Stalking Horse Purchaser isShecessful Bidder, the Sale Order remains subgect t

approval by the Stalking Horse Purchaser and sioalform to the requirements set forth in the Stegki
Horse Agreement, unless agreed to by the StalkorgéHPurchaser otherwise.
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Exhibit A

(Highlighted Provisions Pursuant to Del. Bankr. L.R 6004-1)
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In accordance with Local Rule 6004-1, the Debtespectfully represent the following:

1.

Sale to an Insider The Debtors are not aware of a prospective bthadris an insider (as
defined in the Bankruptcy Code) of the Debtors.

Agreements with Management No agreements with management have been entéced
in connection with the Sale.

Releases Any releases to be provided to the Stalking dd?archaser will be included in
the Sale Order

Private_Sale/No _Competitive Bidding The Sale is being conducted pursuant to the
competitive bidding process detailed in the Motion.

Closing and Other Deadlines The consummation of the transactions contemglayethe
Successful Bidder’s Asset Purchase Agreemsimill take place at a closing to be held at
the offices of DLA Piper LLP (US), 444 W. Lake Site Suite 900, Chicago, lllinois
60606, or at such other location as shall be tingelypmunicated to all entities entitled to
attend the Auction.

Good Faith Deposit All bidders will be required to post a cash emtndeposit with the
Debtors equal to ten percent 10% of the Purchase Br the time such bidder submits an
initial bid for the Purchased Assets.

Use of Proceeds If the Stalking Horse Purchaser is not the Sssftg Bidder, the
proceeds of the Sale shall be paid to the Debtotiseaclosing for distribution as follows:
(a)first, on the first (1st) Business Day after the closihghe Sale, for the payment of the
Stalking Horse Protections to the Stalking HorsecRaser on that same day, and (b)
second, the remaining cash proceeds of the Sale shalbéhe over at Closing to the
Prepetition Senior Secured Lenders in satisfaabibtheir secured claims and, including,
without limitation, all accrued prepetition and fguetition interest at the default rate. In
the event the Stalking Horse Purchaser is the SafideBidder, the proceeds will be
applied per the Stalking Horse Agreement.

Tax Exemption: No tax exemptions under section 1146(a) of th@KBuptcy Code are
contemplated in connection with the Sale.

Record Retention The Debtors will continue to have access torthepks and records
related to the Purchased Assets pursuant to segtof the Stalking Horse Agreement.

10.Sale of Avoidance Actions The Successful Bidder would purchase certaindavce

claims or causes of action under the BankruptcyeGadapplicable state law (including,
without limitation, any preference or frauduleningeyance actions), and all other claims
or causes of action under any other provision efBankruptcy Code or applicable laws

1

Capitalized terms used but not otherwise defmer@in shall have the meanings ascribed to theheiMotion
or in the Stalking Horse Agreement, as applicable.

-1- #4822-6848-5938
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2.

relating to the Purchased Assets and/or Assumelilities, including all actions against
vendors and service providers used in the Debtiousiness and counterparties to the
Assumed Executory Contracts.

11.Requested Findings as to Successor Liability The Successful Bidder is assuming only
the Assumed Liabilities, as defined the Succe®iddler's Asset Purchase Agreement, and
all other liabilities, including successor liabjlitwhether or not incurred or accrued on or
after the date on which the Sale is closed, shaltebained by the Debtors. Further, the
Court will be requested to enjoin the assertioswdcessor liability claims arising from or
relating to the Debtors and their operations addins Successful Bidder and to make
findings supporting such injunctive relief.

12.Sale Free and Clear of Unexpired LeasesThe Debtors are seeking to sell the Purchased
Assets free and clear of Encumbrances pursuargdbos 363(f) of the Bankruptcy Code,
unless otherwise provided in the Successful Biddé&sset Purchase Agreement. The
Stalking Horse Purchaser is not willing to enteo ithe Stalking Horse Agreement or close
the Sale if it does not receive the Purchased Assatluding all real property, free and
clear of all Encumbrances.

13.Credit Bid: Credit bids shall be accepted in accordance wébtion 363(k) of the
Bankruptcy Code.

14.Relief from Bankruptcy Rule 6004(h) As noted in the Motion, the Debtors are
requesting relief from the 14-day stay imposed bjeR 6004(h) and 6006(d).

EAST\141484812.9
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Exhibit B

(Stalking Horse Agreement)
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Execution Version

STALKING HORSE

ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (thisAgreement), dated as of April 10,
2017 (the Agreement Dat®, is made by and between Rupari Food Services, Inc.
(“Seller) andCBQ, LLC, a Delaware limited liability companyRtiyer’). Seller and Buyer are
each referred to herein as Rarty’ and collectively as theParties” Capitalized terms used in
this Agreement are defined in ARTICLE 12.

WITNESSETH

WHEREAS, Seller has been in the business of supplyincooked and ready-to-eat
sauced and unsauced ribs, BBQ pork and BBQ chicketyding such items sold under the
Tony Roma’s and Butcher’s Prime brands (tBesiness);

WHEREAS, on the terms and subject to the conditg®idorth in this Agreement, Buyer
desires to purchase from Seller, and Seller desoesell to Buyer, the Acquired Assets (as
defined below);

WHEREAS, on April 10, 201fthe ‘Petition Dat€), Seller filed a voluntary petition (the
“Petition”) for relief under chapter 11 of title 11 of thenited States Code (as amended, the
“Bankruptcy Codé and the case resulting from such filing, tHBahkruptcy Cas® in the
United States Bankruptcy Court for the DistrictDelaware (the Bankruptcy Court);

WHEREAS, on the terms and subject to the conditg®idorth in this Agreement, Buyer
desires to purchase the Acquired Assets and asthem&ssumed Liabilities from the Seller and
the Seller desires to sell, convey, assign andsteamo Buyer the Acquired Assets together with
the Assumed Liabilities;

WHEREAS, the sale, conveyance, assignment andféraos (i) the Acquired Assets,
free and clear of any and all Liens or Claims, @ildhe Assumed Liabilities, in each case, by
Seller to Buyer shall be accomplished pursuantdati®s 105, 363, 365 and other applicable
provisions of the Bankruptcy Code, upon the termd gubject to the conditions of this
Agreement;

WHEREAS, the board of directors of the Seller bhed® following consultation with its
financial and other advisors and consideration \ilable alternatives, that, in light of the
current circumstances, a sale of its assets isseape to maximize value and is in the best
interest of Seller, its shareholders, creditors @heér constituencies; and

WHEREAS, the transactions contemplated by this Agrent will be subject to the
approval of the Bankruptcy Court and will be conseated only pursuant to the Sale Order to be
entered in the Bankruptcy Case and the applicableigions of the Bankruptcy Code.

125898591
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NOW, THEREFORE, in consideration of the foregoingndatheir respective
representations, warranties, covenants and undegtakerein contained, and other good and
valuable consideration, the receipt and sufficieotyhich are hereby acknowledged, Seller and
Buyer hereby agree as follows:

ARTICLE 1

PURCHASE AND SALE OF THE ACQUIRED ASSETS

1.1 Purchase, Sale and Transfer of Acquired AssetsthétClosing, and upon the
terms and conditions herein set forth, and pursdanSections 105, 363, and 365 of the
Bankruptcy Code, Seller shall sell, transfer, asstpnvey and deliver to Buyer, and Buyer shall
acquire from Seller, all of Sellerigght, title, and interest in, to and under alltbé properties
and assets of the Seller (other than the Excludsse#) of every kind and description, wherever
located, whether real, personal or mixed, tangiblentangible, owned, leased, licensed, used or
held for use in or relating to the Business (colety, the “Acquired Assety, in each case free
and clear of any and all Liens or Claims, othentAgsumed Liabilities. The Acquired Assets
shall include, but not be limited to:

(a) all Accounts Receivable;
(b) all Inventory;

(c) all Fixed Assets, including, without limitation,efEquipment and other
Fixed Assets listed or described in Schedule 1..1(c)

(d) all Seller’s leasehold interests in Existing Realderty Leases and leased
personal property, including without limitation, ckuitems that are listed or referenced in
Schedule 1.1(d);

(e) to the extent transferable, all prepaid expensepgid insurance, prepaid
Taxes relating to the Business or any of the AagliAssets or Assumed Liabilities, and
Purchased Deposits;

) any and all transferable warranties in favor ofedle® in respect of the
Acquired Assets or assets leased to a Seller;

(g)  all Permits, including the Permits listed or ddsed in_Schedule 1.1(g), in
each case, to the extent such Permits and pengpligations therefore are transferrable;

(h) all Intellectual Property held, licensed, used eldHor use in the Business
as currently conducted, including the IntellectRedperty listed or described on Schedule 1.1(h);

0] all documentation and media embodying, describing reating to
Intellectual Property, including memoranda, redeamtanuals, technical specifications and other
records, wherever created throughout the world;

2
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()] all telephone and telephone facsimile numbers dher airectory listings
used in connection with the Business, to the exdssignable;

(k) all other intangible assets;

() all rights, claims, causes of action, refunds, te®acredits and similar
items of Seller to the extent related or pertairdirgctly to any Acquired Assets or any Contract
that is an Assigned Contract, existing or arisingmpto or on the Closing Date, other than any
causes of action arising under chapter 5 of thekBgatcy Code;

(m) all goodwill associated with the Business or theg#iced Assets, other
than any goodwill related solely to Excluded Assets

(n) except as excluded in Section 1.2 hereof, all odhexdditional privileges,
rights and interests associated with the Acquiresefs of every kind and description and
wherever located that are used or intended foriug®nnection with, or that are necessary or
helpful to the continued operation of, the Businesgresently being operated

(o) to the extent assignable pursuant to Section 3GheoBankruptcy Code,
and subject to the terms and conditions of Sedtidnthe Assigned Contracts; and

(p)  all documents that relate to any Acquired Assetdher Business and
copies of all documents that are Excluded Assetiemursection 1.2(b) or 1.2(i); provided,
however, that Seller has the right to retain cofgsSeller’'s expense), to the extent required by
Law.

1.2  Excluded Assets. Notwithstanding anything to tbatrary in this Agreement, in
no event shall Seller be deemed to sell, tranag=ign or convey, and Seller shall retain all right
title and interest to, in and under only the foliogv assets, properties, interests and rights of
(collectively, the Excluded Assety:

(a) all cash on hand and in banks (provided that feravoidance of doubt the
foregoing exclude the Purchased Deposits);

(b) the Seller’'s financial accounting books and recomtwsporate charter,
minute and stock record books, income Tax Retwogyorate seal, checkbooks and canceled
checks that do not constitute Acquired Assets,arydConsolidated Tax Returns (th@dmpany
Record$);

(c) any Contract that is not an Assigned Contract;

(d) all Employee Benefit Plans (including for the awamde of doubt, any
employee pension benefit plan or multi-employenpknd any assets of such plans;

125898591
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(e) all rights, claims, causes of action, refunds, rebacredits and similar
items of Seller against any Person to the exteolusively related or pertaining to Excluded
Assets or Excluded Liabilities;

) any avoidance claims or causes of action undeB#mkruptcy Code or
applicable Law (including, without limitation, ampyeference or fraudulent conveyance), and all
other claims or causes of action under any othevipion of the Bankruptcy Code or applicable
laws related to the Excluded Assets and/or the isslLiabilities

(9) Seller’s rights under this Agreement, the PurchRgee hereunder, any
agreement, certificate, instrument or other documee@ecuted and delivered by Buyer to Seller
in connection with the transactions contemplateeling or any side agreement between Seller
and Buyer entered into on or after the AgreemenéDa

(h) all current and prior director and officer insuranmolicies of the Seller
and all rights of any nature with respect theretaning in favor of Seller, including all insurance
recoveries thereunder and rights to assert claitisrespect to any such insurance recoveries, in
each case as the same may run in favor of Selttaasing out of actions taking place prior to
the Closing Date;

(1) all personnel records or other records of the Ed¢flat are required by
Law to retain and which Seller is prohibited by L&am providing a copy thereof to Buyer;

()] all assets listed on Schedule 1.2(j);

(k) all of the Seller’s Labor Agreements, unless otlsgvagreed to in writing
by the Parties; and

(D except to the extent set forth on Schedule 1.2y and all claims,
deposits, prepayments, refunds, rebates, causegion, rights of recovery, rights of set-off and
rights of recoupment relating exclusively to an lEged Asset.

1.3  Assumption of Liabilities. Subject to the termsdaconditions set forth in this
Agreement and the Sale Order, at the Closing, insideration for the sale, assignment,
conveyance, transfer and delivery of the Acquirededs to Buyer, Buyer will assume from the
Seller (and pay, perform and discharge when dua], the Seller shall irrevocably convey,
transfer and assign to Buyer, in accordance wehtéhms of this Agreement, only the following
Liabilities of Seller (collectively, theAssumed Liabilitie¥):

(@) all Liabilities of Seller arising from the ownerphof the Acquired Assets,
arising after the Closing Date;

(b) all Liabilities with respect to 503(b)(9) Claims gonnection with any
Contract that is an Assigned Contract up to a marmdollar amount in the aggregate set forth
on Schedule 1.3(b) hereto;

125898591
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(c) all Liabilities of Seller under the Contracts dewiged by Buyer as
Contracts that it desires to assume and have a&ssignit, in accordance with Section 7.5 (the
“Assigned Contracty, relating to or arising from the period commargion or after the Closing
Date;

(d) any Liabilities for trade and non-trade payablasiag out of the conduct
of the Business in the Ordinary Course of Busirsgsincurred (i) on or after the Petition Date
and (ii) on or before the Closing Date; providedeach case, that such Liabilities are included
as current liabilities in the calculation of Net Yimg Capital,

(e) all open purchase orders set forth on Schedule)l &fsing out of the
conduct of the Business and Liabilities arising emdrafts or checks outstanding at the Closing,
in all cases incurred in the Ordinary Course of iBess; provided, in each case, that such
Liabilities are included as current liabilitiestime calculation of Net Working Capital;

M all Liabilities directly relating to or arising fro the operation of the
Business (including the Acquired Assets) from tleeigqd commencing on or after the Closing
Date;

(g) the Liabilities underlying the Employee Related Spand

(h) all Taxes related to the operation of the BusinBsBuyer attributable to
taxable periods, or portions thereof, beginningpomfter the Closing Date, including Liabilities
for Taxes attributable to the ownership of the Aicepgi Assets from and after the Closing Date.

1.4  Excluded Liabilities. Except for the Assumed Lidlas, Buyer shall not assume
or be liable for or bound by any Liabilities of ¥ including the following (herein referred to
as the Excluded Liabilities):

€) any and all Liabilities relating to or arising froon with respect to the sale
or use of any of the Acquired Assets, including gmgduct liability claims whether or not
already instituted or alleged from or by any consynm each case, arising prior to the Closing,
other than the Assumed Liabilities;

(b) any and all Liabilities for Taxes arising from onthvrespect to the
Acquired Assets or the Business for any taxabl@gdsy or portions thereof, ending prior to the
Closing, other than as set forth .in ARTICLE 8;

(c) any and all Liabilities of Seller under any EmpleyBenefit Plan, other
than the Liabilities underlying the Employee Rela@osts;

(d) any and all Environmental Liabilities or other Lilities arising under any
other Law in connection with any environmental, ltteaor safety matters relating to the storage,
use, or operation of the Acquired Assets on orrigetioe Closing;

125898591
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(e) any and all Liability for: (i) costs and expensesurred by Seller or owed
in connection with the administration of the Barptiay Case (including the U.S. Trustee fees,
the fees and expenses of attorneys, accountantscfal advisors, consultants, and other
professionals retained by Seller, and any offioralinofficial creditors’ committee, the fees and
expenses of the post-Petition lenders or the ptitidPelenders incurred or owed in connection
with the administration of the Bankruptcy Case)d &) all costs and expenses of Seller
incurred in connection with the negotiation, exémut and consummation of the transactions
contemplated under this Agreement;

()] any and all Liabilities related to the employmehti® Newco Employees
arising out of or relating to events or conditimtxurring prior to the Closing Date (including,
for the avoidance of doubt, any severance obligati@lated to the termination of employment
of any Newco Employee), other than those Liabgitimderlying the Employee Related Costs;

(9) any Real Estate Taxes;

(h) all Liabilities under any of Seller’'s Labor Agreems;

(1) any Liability by any theory of Buyer becoming a fi@pating employer
in, or assuming any Liability or contribution hisgowith respect to, any multiemployer pension
plan, or any assumption by Buyer, or Buyer otheaviilscome a participating employer, in any
of Employee Benefit Plan;

()] all Liabilities deemed to be Excluded Liabilities accordance with
Section 6.10(b); and

(k) all Cure Costs.

1.5 Assignment of Acquired Contracts. The Assignedt@uts shall be assumed by
and assigned to Buyer pursuant to Section 365e@Btdmkruptcy Code as of the Closing Date.
Notwithstanding anything herein to the contrarye 8eller and the Buyer agree that the Seller
shall satisfy all Cure Costs and Real Estate Téees the Closing Payment.

1.6 Post-Closing Liabilities. Except as provided in $®et 1.3(h), Buyer
acknowledges that Buyer shall be responsible forL@lbilities and obligations relating to
Buyer’s ownership or use of, or right to use, thegéired Assets and the Assumed Liabilities
after the Closing Date, including Taxes arising olibr related to the Acquired Assets or the
operation or conduct of the Business acquired @umtsto this Agreement for all Tax periods
beginning on the day after the Closing Date.

ARTICLE 2

CONSIDERATION

2.1 Purchase Price. Subject to the adjustment purstearection 2.4 and the
prorations set forth in Section 8.2, the aggregatehase price (thePurchase Pric®) for the

6
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Acquired Assets shall be an amount equal to (i) Atyw&Six Million Dollars ($26,000,000.00)
(the “Base Purchase Pricg, minus (ii) the amount, if any, by which the Néforking Capital
(as defined below) as of the Closing is less th@n NWC Target, but only if the aggregate
amount of such shortfall exceeds the Working Ca@llar, plus (iii) the amount, if any, by
which the Net Working Capital as of the Closing eeds the NWC Target, but only if the
aggregate amount of such excess is greater thaWahieng Capital Collar.

2.2 Deposit. Upon the entry of an order by the Bantay@ourt declaring the Buyer
as the stalking horse bidder in connection withdale of assets by Seller, Buyer will deliver to
the Escrow Agent, by wire transfer of immediatelaitable funds, the amount of One Million
Forty Thousand Dollars1,040,000.00) (theDeposit), to be held in an escrow account subject
to the terms of the Escrow Agreement, substantiallthe form of Exhibit B attached hereto,
with such changes as may be required by the Esé&wgent (the Escrow Agreemeri). The
Deposit and any interest thereon shall be (i) teedagainst the Closing Date Cash Payment in
accordance with_Section 2.3 and paid to Seller latsi@y; (ii) returned to Buyer if this
Agreement is terminated pursuant to Section 10.%attion 10.2(b), Section 10.2(c); or (iii)
forfeited and delivered to Seller as liquidated dgas if this Agreement is terminated pursuant
to Section 10.2(d). The Deposit shall be held ey EHscrow Agent and released in accordance
with the terms of the Escrow Agreement.

2.3 Closing Date Cash Payment

On the Closing Date, the Buyer shall pay to théeSan aggregate amount (th€lbsing
Date Cash Paymefi equal to (i) the Base Purchase Price, minugt{@) Deposit, minus (iii) the
NWC Escrow Amount, minus (iv) the amount, if any, Wwhich the Estimated Net Working
Capital is less than the difference of the NWC ®anginus the Working Capital Collar (the
absolute value of such difference, tliiestimated NWC Defici, plus (v) the amount, if any, by
which Estimated Net Working Capital exceeds the sdrthe NWC Target plus the Working
Capital Collar (such excess, thestimated NWC Surplu§. Buyer shall pay the Closing Date
Cash Payment by wire transfer of immediately awaldunds to the bank account(s) specified
by the Seller.

2.4 Purchase Price Adjustment.

(a) No less than three (3) Business Days prior to tlesi@g Date, Seller and
Buyer shall jointly complete an estimate and prepastatement of the Net Working Capital of
the Seller as of the Closing Date (thestimated Net Working Capital Stateméhsetting forth
a good faith estimate of the Net Working Capitalodshe Closing Date (as so estimated, the
“Estimated Net Working Capitd). The Estimated Net Working Capital Statemenhd(a
calculation of the value thereof) shall be prepaneal manner and in substantially the same form
as that attached hereto_as Exhibit A and consistéhtthe principles set forth thereon.

(b) Commencing on the Closing Date, all Inventory shwedl counted (the

“Inventory Count) by the Buyer, together with a representativehef Seller, should Seller wish
to participate in such process. Following the Ingeyn Count, the Buyer’s calculation of

7
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Inventory shall be determinative and used in tHewtation of Final Net Working Capital unless
the Seller objects thereto within five (5) Busin&ays following the Inventory Count. If the
Parties cannot resolve any such disagreement wieh (6) Business Days following timely
delivery of the Seller’s objection, then the InvaytCount shall be submitted to the Accounting
Firm for final resolution. The determination oktAccounting Firm shall be final and binding
on the Parties. Notwithstanding the foregoing, @@ of Inventory included in the Inventory
Count or determination of the Accounting Firm, astemplated by this Section 2.4(b) may be
excluded pursuant to Section 2.4(c) due to suchsitef Inventory being not of a wholesome
quality, fit for further processing or consumptioand marketable (collectively,Séllable
Inventory”).

(c) Within sixty (60) days following the Closing DatBuyer shall prepare
and deliver to Seller a statement (tl@nal Net Working Capital Statemerij setting forth in
reasonable detail Buyer’s calculation of the Netrkifeg Capital as of the Closing (th&ihal
Net Working Capital), which shall take into account any Inventory ttiauyer reasonably
determines is not Sellable Inventory or otherwisesdnot meet the qualifications set forth on
Exhibit A, as reasonably determined by the Buy&he Final Net Working Capital Statement
(and calculation of the value thereof) shall beppred in a manner and in substantially the same
form as that attached hereto_as Exhibit A and sbesi with the principles set forth thereon.

(d)  Seller shall have thirty (30) days following itscegpt of the Final Net
Working Capital Statement (theRéview Periot) to review the same. On or before the
expiration of the Review Period, Seller shall dedito Buyer a written statement accepting or
objecting to the Final Net Working Capital Stateindthe “Working Capital Statement
Response Noticg. Buyer shall permit the Seller and its repraagiwes to have full access to
the books, records and other documents pertaioiry tised in connection with the preparation
of the Final Net Working Capital Statement and wlalton of the Final Net Working Capital
and provide Seller with copies thereof (as reasiynaouested by Seller). If the Seller does not
deliver the Working Capital Statement Responsedegdid Buyer on or before the expiration of
the Review Period, the Seller shall be deemed e bacepted the Final Net Working Capital
Statement and the calculations therein in full.

(e) In the event that Seller delivers a Working Cap&tdtement Response
Notice objecting to all or any portion of the Findét Working Capital Statement within the
Review Period, Buyer and Seller shall promptly mae&d in good faith attempt to resolve such
objections. Any such objections which cannot beoheed between Buyer and Seller within
fifteen (15) days following Buyer’s receipt of tNgorking Capital Statement Response Notice
shall be resolved in accordance with this Sectide?. Should Seller and Buyer not be able to
resolve such objections set forth in the Workingi@d Statement Response Notice within the
fifteen (15) day period described above, eithetyPauay submit the matter to a mutually agreed,
nationally recognized accounting firm (th&ctounting Firm”) for review and resolution, with
instructions to complete the same as promptly astjgable, but in any event within thirty (30)
days of its engagement, and to resolve any objesticonsistent with the terms of this
Agreement. The Accounting Firm shall only havehauty to make determinations in respect of
those specific items for which an objection hasnbessed in the Working Capital Statement
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Response Notice and has not been resolved by BungkEeller pursuant to the first sentence of
this Section 2.4(e), and all determinations shalblsed solely on the presentations of Buyer and
Seller and their respective representatives, andopdndependent review. In resolving any
disputed item, the Accounting Firm shall not assigvalue to any item greater than the greatest
value for such item claimed by either Party or ks the smallest value for such item claimed
by either Party. The Parties shall instruct thedAmting Firm to deliver a statement (the
“Disputed Items Decisidh) setting forth its resolution of the dispute wttthirty (30) days of
the submission of the dispute to the Accountingniiwhich resolution, absent manifest error,
shall be binding and conclusive on the Partiesratdsubject to appeal or further review. The
Closing Working Capital Statement shall be modifiedecessary to reflect such determination
by the Accounting Firm, as well as any objectiosofeed pursuant to the first sentence of this
Section 2.4(e). The fees and costs of the Accogriirm, if one is required, shall be payable by
Buyer, on the one hand, and Seller, on the othad,hbased upon the percentage which the
portion of the contested amount not awarded to daatty bears to the amounts actually
contested by Buyer and Seller, as determined byticeunting Firm.

M At such time as (x) the Seller and Buyer agree uperfinal Net Working
Capital or (y) the Disputed Items Decision is magiehe Accounting Firm:

(1) If the Final Net Working Capital, as finally detanad, exceeds an
amount equal to the sum of (i) the NWC Target gijsthe Working Capital Collar (such
excess, theTrue-Up Surplus):

(A) and no Estimated NWC Surplus or Estimated NWC
Deficit was included in the calculation of the Gt@sDate Cash Payment, Buyer and Seller shall
direct the Escrow Agent to deliver the entiretytild NWC Escrow Account to the Seller and
Buyer shall pay the amount of the True-Up Surplysmre transfer of immediately available
funds to an account or accounts designated byrSelle

(B) and an Estimated NWC Deficit was included in the
calculation of the Closing Date Cash Payment, Bayet Seller shall direct the Escrow Agent to
deliver the entirety of the NWC Escrow Account tee tSeller and Buyer shall pay (1) the
amount of the True-Up Surplus and (2) the amounthef Estimated NWC Deficit, by wire
transfer of immediately available funds to an actar accounts designated by Seller;

(C)and an Estimated NWC Surplus was included in the
calculation of the Closing Date Cash Payment, Bayet Seller shall (1) if the True-Up Surplus
exceeds the Estimated NWC Surplus, direct the Eséent to deliver the entirety of the NWC
Escrow Account to the Seller and Buyer shall payamount of such excess by wire transfer of
immediately available funds to an account or act®designated by Seller, (2) if the True-Up
Surplus is less than the Estimated NWC Surplusctihe Escrow Agent to deliver to the Seller
the lesser of such difference and the entirethhe™NWC Escrow Account to the Buyer (with the
balance, if any, to Seller) and if the entiretytbé NWC Escrow Amount is less than such
difference, Seller shall pay the amount of suchcdeb Buyer by wire transfer of immediately
available funds to an account or accounts desigriatdBuyer.
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(i) If Final Net Working Capital, as finally determined less than an
amount equal to the sum of (i) the NWC Target miGiysthe Working Capital Collar (the
absolute value of such deficit, thértue-Up Deficit’):

(A) and no Estimated NWC Surplus or Estimated NWC
Deficit was included in the calculation of the Gt@sDate Cash Payment, Buyer and Seller shall
direct the Escrow Agent to deliver an amount eqodhe lesser of the True-Up Deficit and the
entirety of the NWC Escrow Account to the Buyertfwtihe balance, if any, as directed by the
Seller) and if the entirety of the NWC Escrow Ambusiless than the True-Up Deficit, Seller
shall pay the amount of such deficit to Buyer byewransfer of immediately available funds to
an account or accounts designated by Buyer;

(B) and an Estimated NWC Deficit was included in the
calculation of the Closing Date Cash Payment, Bayer Seller shall (1) if the True-Up Deficit
is larger than the Estimated NWC Deficit, Buyer &wller shall direct the Escrow Agent to
deliver an amount equal to the lesser of the difiee between the True-Up Deficit and the
Estimated NWC Deficit and the entirety of the NWGcEOw Account to the Buyer (with the
balance, if any, as directed by the Seller) antdefentirety of the NWC Escrow Amount is less
than such difference, Seller shall pay the amo@isuoh difference to Buyer by wire transfer of
immediately available funds to an account or actodesignated by Buyer, (2) if the Estimated
NWC Deficit is larger than the True-Up Deficit, éat the Escrow Agent to deliver to the Seller
the entirety of the NWC Escrow Account and Buyeallspay the amount of such difference to
Seller by wire transfer of immediately availablendls to an account or accounts designated by
Seller;

(C)and an Estimated NWC Surplus was included in the
calculation of the Closing Date Cash Payment, Bayet Seller shall direct the Escrow Agent to
deliver an amount equal to the lesser of the sutheEstimated NWC Surplus and the True-Up
Deficit and the entirety of the NWC Escrow Accotmtthe Buyer (with the balance, if any, as
directed by the Seller) and if the entirety of M&/C Escrow Amount is less than the such sum,
Seller shall pay the amount of such deficit to Bugg wire transfer of immediately available
funds to an account or accounts designated by Buyer

(i) If the Final Net Working Capital, as finally detamad, is within
an amount equal to (i) the NWC Target plus or mifshe Working Capital Collar:

(A) and no Estimated NWC Surplus or Estimated NWC
Deficit was included in the calculation of the GtgsDate Cash Payment, Buyer and Seller shall
direct the Escrow Agent to deliver the entiretyted NWC Escrow Account to the Seller;

(B) and an Estimated NWC Deficit was included in the
calculation of the Closing Date Cash Payment, Bayet Seller shall direct the Escrow Agent to
deliver an amount equal to entirety of the NWC BscAccount to the Seller, and Buyer shall
pay an amount equal to the Estimated NWC DeficiS&ller by wire transfer of immediately
available funds to an account or accounts desigriaté&eller;
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(C)and an Estimated NWC Surplus was included in the
calculation of the Closing Date Cash Payment, Bayet Seller shall direct the Escrow Agent to
deliver an amount equal to the lesser of the EstthdNWC Surplus and the entirety of the
Escrow Account to the Buyer (with the balance, nf,aas directed by the Seller) and if the
entirety of the NWC Escrow Amount is less than Bstimated NWC Surplus, Seller shall pay
the amount of such deficit to Buyer by wire trangfeimmediately available funds to an account
or accounts designated by Buyer.

2.5 Discharge of Real Property Lease Obligations. dditgon to the Purchase Price,
the Buyer shall use good faith efforts to purchdmeReal Property on terms acceptable to the
Buyer, in its sole discretion.

ARTICLE 3

CLOSING AND DELIVERIES

3.1 Closing. The consummation of the transactions emptated hereby
(the “Closing’) shall take place at the offices of Katten Muchinrs®uman, LLP, located at 525
West Monroe, Chicago, lllinois 60661, or by excharmaf signed documents sent as “pdf” or
similar files attached to emails, on or before $beond Business Day following the satisfaction
or waiver by the appropriate Party of all the ctinds contained in ARTICLE 9 (other than
those to be satisfied at the Closing) or on sublerodate or at such other place and time as may
be mutually agreed to by the Parties in writinge (tlate on which the Closing occurs, hereinafter,
the “Closing Daté). Unless otherwise agreed by the Parties inimgjtthe Closing shall be
deemed effective and all right, title, and interektSeller to be acquired by Buyer hereunder
shall be considered to have passed to Buyer a®:01 a.m. (Central Time) on the Closing Date.

3.2  Seller’s Deliveries. At or prior to the Closingeller will deliver or cause to be
delivered to Buyer:

(a) a bill of sale in a form that is reasonably acckl@&o both the Buyer and
Seller (the Bill of Sal€”), duly executed by the Seller, pursuant to wisgller shall transfer its
right, title and interests in and to the AcquiressAts;

(b) Intellectual Property assignments in forms thatraasonably acceptable
to both the Buyer and Seller (th#P“Assignment¥), duly executed by the Seller, pursuant to
which Seller shall transfer its right, title anderests in and to the Intellectual Property inctlde
among the Acquired Assets, and duly executed powkettorney and/or related documents
reasonably necessary to facilitate transfer otithelectual Property in any foreign jurisdiction;

(c) an assignment and assumption agreement (and athigarscustomary
transfer instruments), duly executed by the Selteg form that is reasonably acceptable to both
the Buyer and Seller (theAssignment and Assumption Agreemé&ntwhich shall provide for,
among other things, the assignment to Buyer angngstson by Buyer of all of Seller’s rights,
title, and interests in and to the Acquired Asgetsluding the Assigned Contracts) and all of
Seller’s obligations with respect to the Assumeabilities;
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(d) a certificate of non-foreign status pursuant toti8acl445 of the Code
and Treasury Regulations Section 1.1445-2(b) fdeSe

(e) a certified copy of the Sale Order;

) a certificate dated as of the Closing Date andesldoy a senior officer of
Seller in the officer’'s capacity as such, certifyithe matters set forth in Sections 9.2(a), 9.2(b)
and_9.2(c) of this Agreement; and

(9) all other certificates, agreements and other doatsnesquired by this
Agreement (or as the Buyer may reasonably reqhastaire customary for a transaction of this
nature and necessary to evidence or consummatetrangactions contemplated by this
Agreement) to be delivered by the Seller at or pt® the Closing in connection with the
transactions contemplated by this Agreement.

3.3  Buyer’s Deliveries. At or prior to the Closing, fr shall pay, deliver, or cause
to be delivered to Seller, as applicable:

(a) an Assignment and Assumption Agreement, duly exsethy the Buyer;

(b) evidence of good standing from the applicable Gowvental Authority
that Buyer is existing and in good standing unterltaws of such authority;

(c) a certificate dated as of the Closing Date andesldoy a senior officer of
Buyer in the officer’s capacity as such, certifyittge matters set forth in Sections 9.1(a) and
Section 9.1(b) of this Agreement.

(d) the Closing Date Cash Payment pursuant to Sect®&n 2

(e) all other certificates, agreements and other doatsnesquired by this
Agreement (or as the Seller may reasonably reghastare customary for a transaction of this
nature and necessary to evidence or consummatetrdnsactions contemplated by this
Agreement) to be delivered by Buyer at or priorthe Closing in connection with the
transactions contemplated by this Agreement.

ARTICLE 4

REPRESENTATIONS AND WARRANTIESOF SELLER

Except as set forth on the disclosure schedulestetl hereto, which schedules shall be
deemed to be part of the representations and wesamade hereunder; provided, that such
disclosure schedules shall be finalized pursuareoction 6.10, Seller hereby represents and
warrants to Buyer as follows:

4.1 Organization, Standing and Power
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The Seller is a corporation validly existing andgood standing under the laws of the
jurisdiction of its formation, and in each of jaeisdictions in which the ownership or leasing of
its properties or the conduct of its Business neguisuch qualification, except for any
jurisdiction where the failure to be qualified wdulot, individually or in the aggregate, have a
Material Adverse Effect on the Business. The Seflas all requisite corporate power and
authority to own or lease and operate its proped assets now owned or leased and operated
by it, including the Acquired Assets, and to caory its business in all respects as currently
conducted by it, subject to the provisions of treniBuptcy Code. All equity interests of other
entities held by the Seller are listed_ on Schedule

4.2 Authority Relative to this Agreement

Subject to the entry of the Sale Order, the applearovisions of the Bankruptcy Code,
and the contemplated orders of the Bankruptcy Caumd except as provided in Section 4.4, the
Seller has all necessary corporate authority ta@weeand deliver this Agreement and, upon
entry and effectiveness of the Sale Order in acard with the terms hereof, assuming the due
authorization, execution and delivery in each dagehe other Party hereto and thereto, will
have all necessary corporate authority to consumnrtiad transactions contemplated by this
Agreement. This Agreement has been duly executdddelivered by the Seller, subject to the
effectiveness of the Sale Order in accordance thehterms hereof (subject to bankruptcy,
insolvency, reorganization, and other laws of gehepplicability relating to or effecting
creditors’ rights and to general principles of égui

4.3 Acquired Assets; Transfer of Title to Acquired Asse

(a) The Acquired Assets (i) include all of the assetgperties and rights of
every type and description, real, personal and ahixangible and intangible, that are owned,
leased or licensed by the Seller and are usedldrfdreuse in the conduct of the Business (other
than the Excluded Assets); and (ii) constituteohlthe assets, except for the Excluded Assets,
necessary for the continued operation of the Bgsime the Ordinary Course of Business in all
material respects. For the sake of clarity, théitrigp use any assets included in the Acquired
Assets in which Seller has leasehold or non-owmgnmsghts to use shall be assigned to Buyer
only through the assumption and assignment of tt&ighed Contracts in accordance with and
subject to this Agreement. The Seller has vatld to or a valid leasehold interest in all of the
Acquired Assets, free and clear of all Liens, exé&grmitted Encumbrances. Assuming entry of
the Sale Order and receipt of all of the Neces€amysents prior to the Closing, upon delivery to
the Buyer at the Closing by the Seller of the agmests, documents and instruments set forth in
Section 3.2, valid title to, or, in the case of pedy leased or licensed by the Seller, a valid
leasehold interests in, the Acquired Assets wilgpto the Buyer, free and clear of any Liens,
except Permitted Encumbrances, to the fullest éxpemmissible under Section 363 of the
Bankruptcy Code. No Affiliate of Seller owns, leasor licenses any assets, of any nature
whatsoever, that currently are or ever have besad in the conduct of the Business

(b) The tangible Acquired Assets are in reasonable abipgr condition and
repair for the purposes for which they are usetjést to ordinary wear and tear).

13

125898591

EAST\141473085.11



Case 17-10793-KJC Doc 27-2 Filed 04/11/17 Page 15 of 66

(c) The Acquired Assets are sufficient to permit they@uor its permitted
designees to operate the Business from and afeeCibsing Date in substantially the same
manner as the Business is currently conductedeo$péiler.

4.4  Consents, Approvals, and Notifications. Subjecth® applicable provisions of
the Bankruptcy Code and the entry and effectiver@fsshe contemplated orders of the
Bankruptcy Court (including the Sale Order), excaptset forth on Schedule 4.4, the execution,
delivery, and performance of this Agreement by eedlo not require the Consent of, or filing
with, any Governmental Authority or any other Perqother than those which have been
obtained), other than such filings, notices or @oits, the failure of which to make or obtain
would not have a Material Adverse Effect.

4.5 No Options. Other than the Buyer, no Person hgsaaitten or oral agreement
or option for the purchase or acquisition of aleol of the Acquired Assets.

4.6  Real Property

The Seller owns no real property. The ExistirepRProperty Leases (including any
amendments, modifications or supplements theréttedl on_Schedule 4.6 are all of the Real
Property held or used for, or necessary to theatioer of the Business. Seller has a good and
valid leasehold interest in the Existing Real Propéeases, in each case free and clear of all
Liens other than Permitted Encumbrances. EachtiBxifReal Property Lease (i) is the legal,
valid, binding and enforceable obligation of thdl&e (i) to the Knowledge of Seller, is in full
force and effect and the binding obligation of ttker parties thereto and (iii) will, if designated
as an Assigned Contract, continue to be the legditl, binding, and enforceable obligation of
the Buyer following the consummation of the trammenxs contemplated hereby. To the
Knowledge of the Seller, there are no conditiorad turrently exist or with the passage of time
will result in a material default in the performanand/or observance of the obligations on the
part of Seller under any of the Existing Real Propkéeases. To the Knowledge of Seller,
Seller has not subleased or granted to any Persorght to the use, occupancy or enjoyment of
the Real Property or any portion thereof. Selles maintained the Real Property in good and
operable condition in all material respects.

4.7 Contracts. _Schedule 4.7 lists all Contracts (iiclg any amendments,
modifications or supplements thereto) which areemal to the ownership and/or operation of
the Seller’'s Business (théXisting Contract$). Seller has not received written notice of any
default with respect to the Existing Contracts. lleé8ds not in any default under any of the
Existing Contracts other than a default that maydred in its entirety through payment of the
applicable Cure Costs. Assuming payment of the Qargts, each of the Existing Contracts is a
valid and binding obligation as to the applicab#dle3, and, to the Knowledge of the Seller, the
other parties thereto, and is in full force ancekeifin accordance with its terms.

4.8 Financial Statements. Attached_as Schedule 4.8Aarthe audited balance sheet
of Seller as of December 31, 2014 and December2815, and the audited related income
statement, statements of operations, changesdhtsitnlers’ equity and cash flows for the years
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ended December 31, 2014 and December 31, 2015Bartle unaudited consolidated balance
sheet of Seller as of December 31, 2016 and Fep8r2017 (the hterim Balance Sheé)

and the unaudited related income statement, stateno¢ operations, changes in stockholders’
equity and cash flows for the 12-month period endedember 31, 2016 and the two (2) month
period ended February 28, 2017 (the financial states referenced in (A) and (B), together, the
“Financial Statementy).

4.9 Absence of Changes. Except as required by Law AAFRS and except as set
forth in Schedule 4.9, since December 31, 2015uginoand including the date hereof: (i) the
Seller has conducted the Business in the Ordinayr€g of Business; (ii) there have not
occurred any facts, conditions, changes, violatiove&ccuracies, circumstances, effects or events
that have constituted, or which would be reasonblkdyy to result in a Material Adverse Effect;
and (iii) no Seller has taken any action describegglection 6.2.

4.10 No Undisclosed Liabilities. The Seller has no mateLiabilities, except
Liabilities (i) in the aggregate adequately prodder in the Financial Statements; (ii) incurred
in the Ordinary Course of Business and not requineder GAAP to be reflected on the
Financial Statements; (iii) incurred since Decentkier2016 in the Ordinary Course of Business
or as required by applicable Law; or (iv) incurredconnection with this Agreement or the
transactions contemplated hereby.

4.11 Environmental Matters.

(a) Seller is currently and has been in compliancdlimaterial respects with
all Environmental Laws and has not received from Barson any: (i) Environmental Notice or
Environmental Claim; or (i) written request forfanmation pursuant to Environmental Law,
which, in each case, either remains pending or sahved, or is the source of ongoing
obligations or requirements as of the Closing Date.

(b) Seller has obtained and is in compliance in allemak respects with all
Environmental Permits (each of which is disclosedSchedule 4.11(b)) necessary for the
ownership, lease, operation or use of the Busioesssets of Seller and all such Environmental
Permits are in full force and effect and shall baintained in full force and effect by Seller
through the Closing Date.

() Schedule 4.11(c) contains a complete and accuistt®fl all active or
abandoned aboveground or underground storage ¢awkesd or operated by Seller.

(d) Seller has provided to Buyer and listed in Scheddlél(d) all
environmental reports and studies and other singiauments with respect to the Acquired
Assets in the possession of Seller.

4.12 |Intellectual Property Matters.

(@) The Seller owns or has valid rights to use alll&f Intellectual Property
necessary to conduct, or used by it in the opearadip the Business as currently conducted.
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Schedule 4.12 lists all (i) registrations for suotellectual Property owned by the Seller, (ii)
pending applications to register any such IntallacProperty owned by the Seller, (iii) domain
names owned by the Seller, and (iv) material catdralicenses and agreements (including
settlements and covenants not to sue) pursuanhithwhe Seller has been granted the right to
use Intellectual Property by any Person. Excepmeadorth on Schedule 4.12, Seller owns all
right, title and interest to, or are licensees wéspect to, all Intellectual Property held, lioess
used or held for use in the Business as curreotiylacted (the Acquired IP’) and can convey
such Intellectual Property free and clear of Lipnssuant to the Sale Order. To the Knowledge
of Seller, (a) no Person is engaging in any agtithiat infringes any Acquired IP and (b) no
claim has been asserted to Seller that the useyofequired IP or the operation of the Business
infringes or violates the Intellectual Propertyawiy third party. The Acquired IP and the rights
under the Assigned Contracts necessarily inclu@e rights to use all Intellectual Property
required to operate the Business as currently atedu

(b)  There is no Action, suit, proceeding, claim, inigestion or complaint
pending, or, to the Knowledge of the Seller, theaatl against Seller that (A) challenges (y) the
validity or ownership of any Intellectual Propedwned by the Seller or (z) a Seller’s use of any
Intellectual Property or (B) alleges infringemedhitution, misappropriation or other violation of
the Intellectual Property of any Person by Sell@fo the Knowledge of the Seller, no third
Person’s operations or products infringe any latéllal Property owned by or exclusively
licensed to the Seller in any material respect.thBoKnowledge of the Seller, Seller’'s operations
and products do not infringe, dilute, misapprogriat otherwise violate the Intellectual Property
of any third Person and there is no valid basistah a claim. Seller has not received during the
two (2) year period preceding the date hereof amigtem claim of infringement, dilution,
misappropriation or other violation with respectatoy Intellectual Property owned by any third
Person.

(c) The Intellectual Property, including rights to ubke Intellectual Property
of any Person under a license, included in the #&eduAssets constitutes all material
Intellectual Property owned, used or held for ugeghe Seller in the conduct of the Business.
No current or former Affiliate, partner, directatpockholder, officer or Employee of Seller will,
after giving effect to the transactions contempldtereby, own or retain any rights to use any of
the Intellectual Property owned, used or held & by the Seller in the conduct of the Business.

4.13 Insurance._Schedule 4.13 sets forth a compléetefiiall insurance policies with
respect to which Seller is a party, a named insarestherwise the beneficiary of coverage.

4.14 Litigation. Except as set forth on Schedule 4.4d ather than in connection with
the Bankruptcy Case, there is no Action pendingoadhe Knowledge of the Seller, threatened
(a) against the Seller or any of its officers, diogs, shareholders or Employees (in their
capacities as such); or (b) that questions thalisalof any of the Ancillary Agreements or that
involves or relates to any of the transactions eopidated hereby which, in either case, might
adversely affect the ability of Seller to enterointhis Agreement or to consummate the
transactions contemplated hereby and Seller haghowledge of any existing ground on which
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any such Action, suit or proceeding may be commgnegh any reasonable likelihood of
success.

4.15 Permits; Compliance with Laws.

(a) Schedule 4.15(a) sets forth a correct and compisteof all material
Permits used by Seller in the Business, necessaewntitle or permit the Seller to carry
on and conduct the Business (such Permits beingRegquired Permit§. The Seller
owns, holds or possesses all Required Permits lhasdch Required Permits are validly
held and are in full force and effect. No notices tbeen received with respect to any
failure by the Seller to have any Required Permit.

(b) The Seller, its operations and the Business agksarte January 1, 2015,
have been, in compliance in all material respedth wach Required Permit and each
Law applicable to the Seller.

(c) The Seller has not received any written notice cajcerning the
revocation, suspension, modification, limitatiorancellation or non-renewal of any
Required Permit; or (b) of a material violationarfdefault with respect to, any Required
Permit or Law applicable to the Seller, its openasi the Business, the Acquired Assets
or the Assumed Liabilities.

4.16 Tax Matters.

(@)  All material sales or use tax returns of Sellerehdeen timely filed in
material compliance with applicable Laws, and ailtts Tax Returns are true, complete and
accurate in all material respects. Each Sellertingsly paid, or caused to be paid, all Taxes for
which it is liable with respect to the Acquired Assand the Business.

(b) No federal, state, local or foreign audits or othevceedings have been

asserted against the Seller in writing, nor hateBedceived in the last three (3) years any (A)
notice in writing from any Governmental Authoritlgatt any such audit or other proceeding is
pending, threatened or contemplated or (B) noticaediciency or proposed adjustment for any
Tax proposed, asserted or assessed by any Govdaiethority against Seller with respect to
any material Taxes or any material Tax Return filgcdr with respect to Seller. In the last three
(3) years, Seller has not engaged in any admitigraudit, administrative appeal or judicial
contest of any Tax matter.

(©) Except as set forth on Schedule 4.16, there aliems for Taxes upon any
of the Acquired Assets, other than liens for Taxasyet due and payable.

(d) Seller has withheld and paid all material Taxesuiregl to have been
withheld and paid in connection with amounts paidowing to any Employee, independent
contractor, creditor, stockholder or other thirdtpaand all Tax Returns required with respect
thereto have been properly complete and timely fieall material respects.
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(e)  Seller has not received written notice of any clédynany Governmental
Authority in a jurisdiction where a Seller has fikdd Tax Returns that the Business or Seller
may be subject to taxation by that jurisdiction.

()] Seller is not a “foreign corporation”, “foreign paership”, “foreign trust”,
“foreign estate”, “foreign person”, “Affiliate” ofa “foreign person” or a “United States
intermediary” of a “foreign person” within the meag of the Code Sections 897 and 1445.

4.17 Key Customers and Suppliers. Except as disclosedsahedule 4.17, since
December 31, 2016, no Key Customer has cancelledherwise terminated or, whether or not
an automatic renewal provision exists in a Contnath such Key Customer, refused or
purported to refuse to renew the term of its retathip with the Seller or materially reduced or
otherwise adversely changed the pricing or othengeof the business it conducts with the Seller
and no such Key Customer has notified the Sellevriting that it intends to cancel, terminate
or, whether or not an automatic renewal provisigiste in a Contract with such Key Customer,
refuse to renew the term or materially reduce @nge the pricing or other terms of its business
or Contract with the Seller. Except as disclosed&ohedule 4.17, since December 31, 2016, no
Key Supplier has cancelled or otherwise terminaiedwhether or not an automatic renewal
provision exists in any Contract with such Key Sigsprefused or purported to refuse to renew
the term of such Contract or materially reducectlmanged the pricing or other terms of such
Contract and no such Key Supplier has notified $kder in writing that it intends to cancel,
terminate or, whether or not an automatic renewavipion exists in such Contract, refuse to
renew the term or materially reduce or change tlwng or other terms of such Contract.

4.18 Accounts Receivable. Except as set forth in Scleediid 8, to the Knowledge of
the Seller, the debtors to which the accounts vabée reflected in the Interim Balance Sheet
(and all accounts receivable arising since the rimteBalance Sheet) (collectively, the
“Receivabley relate are not in or subject to a bankruptcynsolvency proceeding, and none of
the Receivables has been made subject to an assgrion the benefit of creditors. Except as
set forth in_Schedule 4.18, all outstanding Reddes (net of any reserves shown thereon) (a)
are valid, existing and fully collectible in a ma&nnconsistent with the Seller’s past practice
without resort to legal proceedings or collectiagyercies; (b) represent monies due for goods
sold and delivered or services rendered in the r@argli Course of Business; and (c) are not
subject to any refunds or adjustments or any defemights of set-off, assignment, restrictions,
security interests or other Liens. Except as @ghfin Schedule 4.18, all such Receivables are
current, and there are no disputes regarding tectability of any such Receivables. The
Seller has not factored any of the Receivables.

4.19 Employees:; ERISA.

(a) Schedule 4.19(a) sets forth a correct and comgisteof all of the
Employees of, and consultants and independent amiots to, the Seller and each
Employee’s place of employment, compensation, besiasid accrued vacation, in effect
as of the date of this Agreement.
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(b) Except as set forth on Schedule 4.19(b), the Skdlemot entered into and
is not bound by any (i) employment, consulting evesance Contract with any of its
directors, officers or Employees or (i) collectiveargaining agreement with its
Employees.

() Schedule 4.19(c) sets forth a correct and compigteof all Employee
Benefit Plans of the Seller, true, correct and detepcopies of which have been made
available to the Buyer or its Representatives gadhe date of this Agreement.

(d) Each of Seller's Employee Benefit Plans which is‘@amployee pension
benefit plan” (as defined in Section 3(2) of ERIS# intended to qualify under Section
401(a) of the Code has received a favorable detation letter from the Internal
Revenue Service that such Employee Benefit Plajuadified and that its related trust
has been determined to be exempt from taxationruBdetion 501(a) of the Code. To
the Knowledge of the Seller, no events or circumsta have occurred (other than
changes for which the remedial amendment perio@mu8éction 401(b) of the Code has
not expired) since the date of such letters thdt materially adversely affect the
qualification or exemption of such Employee BenBfan.

(e) If, as of the Closing Date, the Seller were to teate any Employee
Benefit Plans subject to Title IV of ERISA and vdthw from all multiemployer plans to
which the Seller has contributed or been obligatedontribute or for which the Seller
could reasonably be expected to have or for whichas liability, including as an
“ERISA affiliate” or controlled group under Codec®ien 414, the Seller would incur no
liabilities to, or on account of, such plans undige 1V of ERISA or otherwise.

) Schedule 4.19(f) sets forth a true and completeasof the Closing Date
of all Labor Agreements. Seller has delivered @denavailable to Buyer true and
correct copies of each Labor Agreement.

(9) To the Knowledge of the Seller, no labor strike rkvstoppage, slowdown
or dispute is pending or threatened with respecth® Business or by any Newco
Employees.

(h)  The consummation of the transactions contemplageelly will not entitle
any third party (including any labor union or lalmrganization) to any payments under
any of the Labor Agreements. The Seller has notneitted any unfair labor practice in
connection with the Business, and there is no @éargcomplaint against the Seller by
the National Labor Relations Board pending or, e tnowledge of the Seller,
threatened. There is no charge of discriminativ@mployment or employment practices
that has been asserted or is now pending or, t&tloevledge of the Seller, threatened
before the United States Equal Employment Oppdsgtu@ommission, or any other
Governmental Authority against the Seller.
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(1) During the last 12 months before the Closing Dhézd has been no mass
layoff, plant closing, or shutdown that could ingalie the Worker Adjustment Retraining
and Notification Act of 1988, as amended, or anyilsir Law.

()] To the Knowledge of the Seller, the Seller is intenal compliance with
all applicable provisions of ERISA._ Schedule 4j1%ets forth (i) the number of
employees terminated by the Seller within the 8jxnfonths preceding the Closing Date,
(ii) the dates of such terminations, (iii) whetleach such elimination was a full-time or
part-time (for these purposes, which shall mearefetvan twenty (20) hours per week),
and (iv) the number of full-time employees sixt@)@lays prior to the first elimination.

4.20 Sale Order. Immediately prior to Closing, the &eWill have the instruments of
transfer contemplated by Section 3.2, and, upoivalglto the Buyer on the Closing Date of
such instruments of transfer, assuming the duebam#tion, execution and delivery in each case
by the other parties hereto and thereto, and sutgehe terms of the Sale Order, the Seller will
thereby transfer to the Buyer, good title to altled Acquired Assets, free and clear of all Liens
pursuant to Section 363 of the Bankruptcy Codegpixdor the Assumed Liabilities and for
Permitted Encumbrances.

4.21 Financing. Other than debtor-in-possession finanevhich shall be approved by
the Bankruptcy Court, the Seller has incurred nielitedness for borrowed money following the
commencement of the Bankruptcy Case other tharetfogh in_Schedule 4.21 that could
constitute a Lien (other than a Permitted Encund®pon the Acquired Assets.

4.22 Products.

(a) Schedule 4.22(a) sets forth a true and complet@fliall products of the
Seller, including all products (i) currently beirspld, manufactured or distributed or (i)
developed, manufactured, sold or distributed inghst three (3) yearsRfoducts).

(b) There are no products liabilities, warranty or $miclaims currently
pending against the Seller and to the Knowledgehef Seller, there are no facts and/or
circumstances which are likely to give rise to aogh claims.

(c) Each Product manufactured, sold, leased or detivbsethe Seller has
been in conformity with all material contractuahumitments and all warranties and Seller has
no material Liability (and there is no basis foy ganesent or future suit against Seller, giving ris
to any material Liability) to replace or recall apyoduct or other damages in connection
therewith. Since January 1, 2013, there has beenlarge scale recall of any Product
manufactured by or sold by the Seller. To the Kieoge of Seller, Seller has no Liability (and
there is no basis for any present or future Actigainst or giving rise to any Liability) arising
out of any injury to individuals or property asesult of the ownership, possession or use of any
Product manufactured, sold, leased or deliverethéyseller.

4.23 Slotting Fees. Seller has not (i) been a pariynyparrangement in the past three
years, or (ii) is currently a party to any arrangemwhereby Seller is paying or has agreed to
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pay in the future any fees to place or stock anyhefproducts sold by the Business on the
shelves or in the warehouses or stores of any Rerso

4.24 No Brokers or Finders

Other than Kinetic Advisors LLC, no agent, brokiarder, or investment or commercial
banker, or other Person or firm engaged by, ongain behalf of, Seller in connection with the
negotiation, execution, or performance of this Agnent or the transactions contemplated by
this Agreement, is or will be entitled to any brodge or finder's or similar fees or other
commissions as a result of this Agreement or stafsactions.

4.25 No Other Representations or Warranties: DiscloSatedules

Except for the representations and warranties awedan this ARTICLE 4 (as modified
or supplemented by the disclosure schedules), arefeller nor any other Person makes any
express or implied representation or warranty watspect to Seller, the Business, the Acquired
Assets, the Assumed Liabilities or the transactiomstemplated by this Agreement, including,
without limitation, (a) the probable success offifability of ownership, use or operation of the
Acquired Assets by Buyer after the Closing, (b) pnebable success or results in connection
with the Bankruptcy Court and the Sale Order, (© value, use or condition of the Acquired
Assets and Seller hereby disclaims any other reptaBons or warranties, whether made by
Seller, any Affiliate of Seller or any of their pective officers, directors, managers, employees,
attorneys, investment bankers, consultants, acaotsjt trustees, or other agents or
representatives. Except for the representatiodsaamranties contained in this ARTICLE 4 (as
modified or supplemented by the disclosure scheddgeto), Buyer is acquiring the Acquired
Assets “AS IS, WHERE IS,” “WITH ALL FAULTS” and Skr hereby expressly disclaims and
negates any representation or warranty, expressaaplied, at common law, by statute, or
otherwise, relating to the condition of the Acgdir@ssets (including any implied or express
warranty of merchantability or fitness for a pautar purpose).

ARTICLES

REPRESENTATIONS AND WARRANTIESOF BUYER
Buyer hereby represents and warrants to Sellevliasvé:

5.1 Organization, Standing and Power. Buyer is a édhiliability companyvalidly
existing and in good standing under the Laws ofjtinisdiction of its formation Buyer has all
requisite limited liability companpower and authority to own, lease, and operaterdperties,
to carry on its business as now conducted, ancetfoqn its obligations hereunder and under
any Ancillary Agreement to which it is or will beagy and to engage in the Business after the
Closing. Buyer is in good standing under the Laifvehe jurisdiction of its formation and each
other jurisdiction in which the conduct of its hussses or the ownership of its properties
requires such qualification or authorization, excepere failure to be so qualified would not
materially delay or impair the ability of Buyer perform its obligations under this Agreement or
any of the Ancillary Agreements.
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5.2  Authorization and Validity. Buyer has all requésitimited liability company
power and authority to enter into this Agreemerat sncarry out its obligations hereunder. The
execution and delivery of this Agreement and thdopmance of Buyer’'s obligations hereunder
have been duly authorized by all necessary compatign on behalf of Buyer, and no other
proceedings on the part of Buyer are necessaryutboaze such execution, delivery, and
performance. This Agreement has been duly exedoyeBuyer and constitutes its valid and
binding obligation, enforceable against it in ac@oce with the terms herein (subject to
bankruptcy, insolvency, reorganization, and otlavrsl of general applicability relating to or
effecting creditors’ rights and to general prinegpbf equity).

5.3 Consents, Approvals, and Notifications. The exeoyt delivery, and
performance of this Agreement by Buyer do not nexjuhe Consent of, or filing with or
notification of any Governmental Authority or angsher Person, the failure of which to obtain,
file, or notify would materially delay or impair ¢hability of Buyer to perform its obligations
under this Agreement.

5.4  FEinancial Ability. At all times between the Agreent Date and the Closing
Date, Buyer has, and will have, the financial &pilincluding sufficient available funds or
immediate access to sufficient funds, to (a) comaate the transactions contemplated by this
Agreement and (b) establish its ability to providdequate assurance,” as such term is used in
Section 365 of the Bankruptcy Code, necessary taimtBankruptcy Court approval for the
assignment of the Assigned Contracts from BuyeBedier, and Buyer will provide to Seller
such information as Seller reasonably believes s&tyg to establish such “adequate assurance”
and cooperate with Seller as reasonably necessatytain entry of the Sale Order.

55 Solvency. As of the Closing and immediately afteonsummating the
transactions contemplated by this Agreement andother transactions contemplated by this
Agreement, Buyer reasonably believes it will not §a insolvent (either because its financial
condition is such that the sum of its debts is tgmretdnan the fair value of its assets or because th
present fair value of its assets will be less tthenamount required to pay its probable Liability
on its debts as they become absolute and matufl@dhave unreasonably small capital with
which to engage in its business, including the Bess (it being understood that nothing herein
requires Buyer to operate the Business for anyifspe@@eriod of time), or (c) have incurred or
planned to incur debts beyond its ability to regagh debts as they become absolute and
matured.

5.6 Law and Legal Proceedings. There are no Legaldedings pending or, to
Buyer's knowledge, threatened against Buyer beforg Governmental Authority, which, if
adversely determined, would reasonably be expettegrohibit the consummation of the
transactions contemplated by this Agreement or madliedelay or impair the ability of Buyer to
perform its obligations under this Agreement or ahthe Ancillary Agreements it is party to.

57 No Inconsistent Obligations
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Neither the execution and delivery of this Agreemem any other documents
contemplated hereby, nor the consummation of drestrctions contemplated herein or therein in
accordance with the Sale Order, will, to Buyer'swiedge, result in a violation or breach of, or
constitute a default under, (a) the certificatanagbrporation, as amended, the bylaws, or other
organizational instruments of Buyer, (b) any agiie ruling or Order of any Governmental
Authority, (c) any term or provision of any Contrac agreement, (d) any writ, Order, judgment,
decree, Law, rule, regulation or ordinance, orag) other commitment or restriction to which
Buyer is a party.

5.8 No Brokers or Finders

No agent, broker, finder, or investment or comnarbanker, or other Person or firm
engaged by, or acting on behalf of, Buyer in cotinacwith the negotiation, execution, or
performance of this Agreement or the transacti@memplated by this Agreement, is or will be
entitled to any brokerage or finder’s or similaegeor other commissions as a result of this
Agreement or such transaction.

5.9 Adequate Assurance Regarding Assigned Contracts

As of the Closing, Buyer will be capable of satisfy the conditions contained in
Sections 365(b)(1)(C) and 365(f) of the Bankrupgiode with respect to the Assigned Contracts.

5.10 Due Diligence

(8 AS-IS WHERE-IS SALE; DISCLAIMERS; RELEASE. EXCEPAS
OTHERWISE PROVIDED IN ARTICLE IV, IT IS UNDERSTOOIAND AGREED THAT,
UNLESS EXPRESSLY STATED HEREIN, SELLERS ARE NOT MMG AND HAVE
NOT AT ANY TIME MADE ANY WARRANTIES OR REPRESENTATDNS OF ANY
KIND OR CHARACTER, EXPRESS OR IMPLIED, WITH RESPECIO THE ACQUIRED
ASSETS, INCLUDING BUT NOT LIMITED TO, ANY WARRANTIES OR
REPRESENTATIONS AS TO MERCHANTABILITY OR FITNESS FOA PARTICULAR
PURPOSE.

(b) EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THIS
AGREEMENT, BUYER ACKNOWLEDGES AND AGREES THAT, UPONHE CLOSING,
SELLERS SHALL SELL AND CONVEY TO BUYER, AND BUYER BALL ACCEPT, THE
ACQUIRED ASSETS "AS IS, WHERE IS, WITH ALL FAULTS.” BUYER HAS NOT
RELIED AND WILL NOT RELY ON, AND SELLERS ARE NOT LABLE FOR OR BOUND
BY, ANY EXPRESS OR IMPLIED WARRANTIES, GUARANTEESSTATEMENTS,
REPRESENTATIONS OR INFORMATION PERTAINING TO THE ABJIRED ASSETS
OR RELATING THERETO MADE OR FURNISHED BY SELLERS ORIHEIR
REPRESENTATIVES, TO WHOMEVER MADE OR GIVEN, DIRECWM.OR INDIRECTLY,
ORALLY OR IN WRITING, EXCEPT AS EXPRESSLY STATED HEEIN. BUYER ALSO
ACKNOWLEDGES THAT THE TOTAL PURCHASE PRICE REFLECTBND TAKES
INTO ACCOUNT THAT THE ACQUIRED ASSETS ARE BEING S@L“AS IS, WHERE IS,
WITH ALL FAULTS.”

23

125898591

EAST\141473085.11



Case 17-10793-KJC Doc 27-2 Filed 04/11/17 Page 25 of 66

(c) BUYER ACKNOWLEDGES TO SELLERS THAT BUYER HAS HAD
THE OPPORTUNITY TO CONDUCT AND DID CONDUCT SUCH IN=ECTIONS AND
INVESTIGATIONS OF THE ACQUIRED ASSETS AS BUYER DEEBINECESSARY OR
DESIRABLE TO SATISFY ITSELF AS TO THE ACQUIRED ASSES AND ITS
ACQUISITION THEREOF. BUYER HEREBY ASSUMES THE RISKHAT ADVERSE
MATTERS INCLUDING, BUT NOT LIMITED TO, LATENT OR PAENT DEFECTS,
ADVERSE PHYSICAL OR OTHER ADVERSE MATTERS, MAY NOTHAVE BEEN
REVEALED BY BUYER’'S REVIEW AND INSPECTIONS AND INVISTIGATIONS.

WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, BBJECT TO
OBTAINING THE SALE ORDER, BUYER WAIVES ANY CLAIM ARSING OUT OF OR
IN CONNECTION WITH THE VALIDITY AND CONDITION OF THE ACQUIRED
ASSETS AS OF THE CLOSING..

ARTICLE 6

COVENANTSOF THE PARTIES
The Parties hereby covenant as follows:

6.1  Access to Information Prior to Closing. Seller exg that, prior to the Closing
Date (or the earlier termination of this AgreemeBiyer shall be entitled, through its officers,
employees and representatives (including, withmoitdtion, its legal advisors and accountants)
(collectively, the Representative¥, to make such reasonable investigation of thejued
Assets of Seller and such reasonable examinatidheobooks and records of Seller relating to
the operations of the Business, as Buyer reasonablyests and to make extracts and copies
thereof, all at Buyer’s sole expense. Any suclegtigation and examination shall be conducted
during regular business hours and under reasoratdemstances upon reasonable advance
notice, Seller shall cooperate fully therein, andy®& shall use its commercially reasonable
efforts to minimize any disruption to the Businedso investigation by Buyer prior to or after
the Agreement Date shall diminish or obviate anyhef representations, warranties, covenants
or agreements of Seller contained in this Agreenoerthe Ancillary Agreements. Each Party
shall cause its officers, employees, consultanggeni, accountants, attorneys and other
representatives to cooperate fully with the repntsteses of the other Party in connection with
such review and examination. Seller shall promp#yiver to Buyer copies of all pleadings,
motions, notices, statements, schedules, applitati@ports and other papers filed by Seller in
the Bankruptcy Case. Seller shall promptly provideBuyer all documents and materials
relating to the proposed sale of the Acquired Asset any portion thereof, including, without
limitation, with respect to competing bids, and esthise cooperate with Buyer, to the extent
reasonably necessary in connection with Buyer'pgmation for or participation in any part of
the Bankruptcy Case in which Buyer’'s participatien necessary, required or reasonably
appropriate. Additionally, Seller agrees that il wse commercially reasonable efforts to
facilitate communications between Buyer and thedl@ual.
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6.2  Conduct of the Business Pending the Closing.

(@) During the pre-Closing period, Seller shall use owmrcially reasonable
efforts, except as otherwise required, authorizegksiricted pursuant to the Bankruptcy Code or
an Order of the Bankruptcy Court, to operate theiess in the Ordinary Course of Business
(among other things, Seller will not incur unreasala liabilities, including, without limitation,
inappropriate increases in Inventory or factoringAzcounts Receivable). Except (A) as
otherwise expressly provided in or contemplatedhy Agreement, (B) required, authorized or
restricted pursuant to the Bankruptcy Code or ate©of the Bankruptcy Court, on or prior to
the Closing Date, or (C) with the prior written semt of Buyer, between the Agreement Date
and the Closing (or earlier termination of this égment) Seller shall use commercially
reasonable efforts to:

(1) conduct the Business only in a manner materiallyssent with
the manner in which it is being conducted on thee&gent Date, and not materially reduce the
level of the Business’ operations from the levebpérations on the Agreement Date;

(i) maintain (A) the tangible assets and properties SHller
constituting Acquired Assets in their current caiodi, ordinary wear and tear excepted, and
(B) insurance upon such assets and properties kgrSe such amounts and of such kinds
substantially comparable to that in effect on tlgge®ment Date;

(i) subject to the limitation on the Seller's operasi@s a result of the
commencement of the Bankruptcy Case, fulfill oltligras to trade creditors and Employees in a
timely manner consistent with past practice;

(iv)  not alter or otherwise amend or terminate any Gahtwithout the
prior written consent of Buyer;

(v) enter into any Contract without the prior writteonsent of Buyer
which would result in an obligation of Seller inomss of Fifty Thousand Dollars ($50,000.00)

(viy  assume any material Liability without the prior th&nh consent of
Buyer (other than any Liability that is excludedrr the Assumed Liabilities and would not
otherwise lead to any Liability on the part of Byer);

(vii)  comply in all material respects with applicable lsaand

(viii)  not take any action which would adversely affeet ébility of the
Parties to consummate the transactions contemplatethis Agreement, other than accept a
Qualified Bid.

(b) Except as otherwise expressly contemplated byAgisement or with the
prior written consent of Buyer, or as otherwiseuiegfl, authorized or restricted pursuant to the
Bankruptcy Code or an Order of the Bankruptcy Caotlong as any such required action does
not result in a Material Adverse Effect, and ordythe extent that such action would affect the
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Acquired Assets or Assumed Liabilities, betweenAlgeeement Date and the Closing (or earlier
termination of this Agreement) Seller shall notdfject, or agree to effect, any material change
in the operation of the Business as conducted erAtireement Date, (i) modify or renew any

material Assigned Contract, or (iii) take any acttbat would render any of the representations
or warranties of Seller in this Agreement untruermorrect in any material respect.Consents.
Each Party shall use reasonable efforts, and rasonooperate with the other Party, to obtain
at the earliest practicable date all Consents ampro@als required to consummate the

transactions contemplated by this Agreement.

6.4  Further Assurances. Each Party shall, and shaflecds respective affiliates to,
use its commercially reasonable efforts to (a) taeactions necessary or appropriate to
consummate the transactions contemplated by thisehgent, and (b) cause the fulfillment at
the earliest practicable date of all of the condito their respective obligations to consummate
the transactions contemplated by this Agreement.

6.5 Confidentiality.

(@) Commencing on the Closing Date and for a periotvefve (12) months
thereafter, Seller shall not, and shall direciifdliates and their respective officers and di@st
not to, directly or indirectly, disclose, revealyulge or communicate to any Person other than
authorized officers, directors and employees ofd@uyr use or otherwise exploit for its own
benefit or for the benefit of anyone other than &uyyany Confidential Information (as defined
below). Seller and its officers, directors and ildtes shall not have any obligation to keep
confidential any Confidential Information, if and the extent disclosure thereof is required by
Law; provided, however, that, in the event disctesis required by applicable Law, Seller shall,
to the extent reasonably possible, provide Buyé wrompt notice of such requirement prior to
making any disclosure so that Buyer may seek arogpite protective order.

(b) For purposes of this Section 6.%;dnfidential Information” shall mean
any confidential information with respect to the sBess, including, to the extent it is
confidential, methods of operation, customers, amst lists, products, prices, fees, costs,
technology, inventions, trade secrets, know-hoviywsoe, marketing methods, plans, personnel,
suppliers, competitors, markets or other specidlizeformation or proprietary matters.
“Confidential Information” does not include, and there shall be no obligatereunder with
respect to, information that (i) is generally aablé to the public on the Agreement Date, or (ii)
becomes generally available to the public othentha a result of a disclosure not otherwise
permissible hereunder. This Section 6.5 shalimainy way limit the disclosure of information,
including Confidential Information by Seller, itsffAliates and their respective officers and
directors, (A) to Lender and its authorized repnésives, (B) in connection with the
prosecution of the Bankruptcy Case, including ptong Confidential Information to other
bidders or potential bidders pursuant thereto, ©y { connection with any other legal
proceedings.

6.6  Preservation of Records. Seller (or any subsetyuappointed bankruptcy estate
representative, including, but not limited to, astee, a creditor trustee or a plan administrator)
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and Buyer agree that each of them shall preserd&kesp the records held by it or its Affiliates
relating to the Business prior to the Closing (esaolg the Company Records) from the date
hereof until such date on which an orderly wind-doav the Seller’s operations has occurred in
the reasonable judgment of Buyer and Seller, aatl stake such records available to the other
Party (and permit such other Party to make extraatscopies of such books and records at its
own expense) as may be reasonably required by Badly in connection with, among other
things, any insurance claims by, legal proceediogsTax audits against or governmental
investigations of Seller or Buyer or any of theifikates or in order to enable Seller or Buyer to
comply with their respective obligations under tiigreement and each other agreement,
document or instrument contemplated hereby or byerprovided that the Seller shall not be
required to make available to Buyer any Consolid&tax Return.

6.7 Waiver of Bulk Sales Laws. To the greatest exparimitted by applicable Law,
Buyer and Seller hereby waive compliance by Buyet Seller with the terms of any bulk sales
or similar Laws in any applicable jurisdiction iespect of the transactions contemplated by this
Agreement. The Sale Order shall exempt the BugdrZeller from compliance with any such
Laws.

6.8 Employees.

(@) Buyer intends to extend offers of employment (whictay be for
employment with Buyer or any of its Affiliates) substantially all of the Seller's Employees as
of the date hereof; provided, that each of such |eyegs have not been terminated or otherwise
left the employ of the Seller prior to the Closibgte, subject to Buyer’s new, initial terms and
conditions of employment which shall be communidate such Employees at the time it
extends such offers of employment. Employment oy &mployee by Buyer shall be
conditioned upon acceptance of such initial termd aonditions of employment by such
Employee.

(b) Seller will make available to Buyer a correct aoanplete list of all their
then-current Employees no less than ten (10) dags o the Closing Date. Consistent with
applicable Law, Seller shall provide Buyer accaes#g personnel records and personnel files,
and shall provide such other information regardirsgemployees as Buyer may reasonably
request. All such Employees who accept such oftdremployment, and commence such
employment immediately after the Closing, with Buge its Affiliates are hereinafter referred to
as the Newco Employeés Effective as of immediately before the Closingeller shall
terminate the employment of each Newco Employee.

() Buyer shall set new, initial terms and conditiorisemployment for all
Newco Employees (the acceptance of which shall tendition of employment) which shall be
in effect immediately upon commencement of employme

(d) Unless otherwise permitted by Law or Order, if Eoyeles represented by

United Food and Commercial Workers Union Local 1%4@ ‘Union”) comprising a majority
of the substantial and representative complemenBwfer operations (in accordance with
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applicable Law), Buyer intends to negotiate a n@Nective bargaining agreement with the

Union covering the terms and conditions of emplogymier such employees, to replace the
initial terms and conditions of employment set hyy8r. Buyer does not intend to adopt any
other term or condition of employment of Seller, the collective bargaining agreement(s)

between Seller and Union, and specifically doesmend to adopt the Union sponsored pension
fund or Seller’s benefit plans, for Newco Employees

(e) For purposes of eligibility, vesting, and partidipa (but not benefit
accrual) under any Buyer’'s own plans and programiging employee benefits to Newco
Employees after the Closing Date (tHeo%t-Closing Plang, each Newco Employee shall be
credited with his or her years of service with &ebefore the Closing Date to the same extent as
such Newco Employee was entitled, before the Cgp&ate, to credit for such service under
similar Employee Benefit Plans (if any) in whichceulNewco Employees participated before the
Closing Date (such Seller plans, theefler Benefit Plany, except to the extent such credit
would result in a duplication of benefits or sudledit is prohibited by the applicable Post-
Closing Plan.

M Seller shall not, prior to the Closing Date, maks aepresentation to
Seller's Employees concerning their employment lyds, other than as expressly described
herein in_Section 6.8.

(9) For purposes of each Post-Closing Plan providingdicaé dental,
hospital, pharmaceutical or vision benefits to aNgwco Employee, Buyer shall use
commercially reasonable efforts to cause to be edhall pre-existing condition exclusions and
actively-at-work requirements of such Post-Clodiign for such Newco Employee and his or
her covered dependents (unless such exclusionsqoirements were applicable under Seller
Benefit Plans or are not permitted under any Pds$i@y Plan). In addition, Buyer shall use
reasonable efforts to cause any co-payments, dbliuaend other eligible expenses incurred by
such Newco Employee and/or his or her covered dkpes under Seller's Employee Benefit
Plan providing, medical, dental, hospital, pharnadical or vision benefits during the plan year
ending on the Closing Date to be credited for psesoof satisfying all deductible, coinsurance
and maximum out-of-pocket requirements applicablesuch Newco Employee and his or her
covered dependents for the applicable plan yeaaoh comparable Post-Closing Plan in which
he or she participates.

(h) Buyer shall assume and honor all vacation daysahdr paid-time-off
accrued or earned, but not yet taken, by each N&mngoloyee as of the Closing Date. A list of
all of the vacation time and other paid-time-of€aed or earned, but not yet take as of the date
hereof is attached hereto_as Schedule 6.8(h).

0] The Seller shall be responsible for the paymeranyfseverance payment
or benefits that become due to any current or foengployee, officer, director, member, partner
or independent contractor as a result of the teatiwn of such individual by Seller or ERISA
Affiliate thereof. The Seller shall be responsidler all legally mandated health care
continuation coverage for its, and its Affiliate<urrent and former employees (and their

28

125898591
EAST\141473085.11



Case 17-10793-KJC Doc 27-2 Filed 04/11/17 Page 30 of 66

qualified beneficiaries) who had or have a loss@ferage due to a “qualifying event” (within
the meaning of Section 603 of ERISA) which occumedccurs on or prior to the Closing Date
including, without limitation, any loss of coveragigat results directly or indirectly from the
transactions contemplated by this Agreement. TingeBor its Affiliates shall be responsible for
any severance benefits for any Newco Employee whuoihates employment with the Buyer or
such Affiliate after the Closing Date, to the extsuch Newco Employee is entitled to severance
benefits under a Post-Closing Plan or Assigned @otit

()] On and following the Agreement Date, Seller and éwhall reasonably
cooperate in all matters reasonably necessaryfeatethe transactions contemplated by this
Section 6.8, including exchanging information aratadrelating to workers’ compensation,
employee benefits and employee benefit plan coegragd in obtaining any governmental
approvals required hereunder, except as would tr@suhe violation of any applicable Law,
including without limitation, any Law relating tbe safeguarding of data privacy.

(k) The provisions of this Section 6.8 are for the dmeefit of the Parties to
this Agreement only and shall not be construedamtgany rights, as a third party beneficiary or
otherwise, to any Person who is not a party to Agseement, nor shall any provision of this
Agreement be deemed to be the adoption of, or andment to, any employee benefit plan, as
that term is defined in Section 3(3) of ERISA, dheywise to limit the right of Buyer or the
Seller to amend, modify or terminate any such eggdobenefit plan. In addition, nothing
contained herein shall be construed to (i) prohgmyy amendments to or termination of any
Employee Benefit Plans or (ii) prohibit the terntina or change in terms of employment of any
employee (including any Newco Employee) as perchithieder applicable Law. Nothing herein,
expressed or implied, shall confer upon any emm@ofecluding any Newco Employee) any
rights or remedies (including, without limitatiomny right to employment or continued
employment for any specified period) of any natareind whatsoever, under or by reason of
any provision of this Agreement.

6.9 Payments and Revenues. If, after the Closingee®arty (or any Affiliate of a
Party) shall receive any payment or revenue théinigs to the other Party pursuant to this
Agreement, it shall promptly remit or cause to émitted the same to that other Party.

6.10 Update of Disclosure Schedules.

(@) Each Party has the continuing right and obligatignto supplement,
modify or amend, with respect to any matter heegaitising or events or conditions arising after
the date hereof and prior to the Closing, the mfation required to be set forth on the disclosure
schedules as to representations made by suchwisiitgespect to any matter hereafter arising or
discovered which, if existing or known at the da¢eeof, would have been required to have been
set forth on such disclosure schedules, and (k)edessary or appropriate to correct any
inaccuracy in a representation made by such P@axriggd a schedule to the disclosure schedules
with a corresponding reference in this Agreemeuntl{sinformation and additional schedules
collectively being called theUpdating Information’);
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(b) To the extent Updating Information contains Lidlsk in excess of
$10,000 in the aggregate, all such Liabilities ktess of that amount shall be Excluded
Liabilities and Buyer shall not assume nor be dektoehave assumed such excess Liabilities;
and

(c) Notwithstanding anything to the contrary contaihedein, Buyer shall be
entitled to remove and leave behind with Sellentsrsole discretion, any asset of the Business
that would constitute an Acquired Asset (and Liib8 associated therewith) so long as no
reduction in Purchase Price is made as a resuduaf removal. Buyer shall deliver notice to
Seller of any such removal promptly after makinghsdetermination, but in any event, at least
five (5) Business Days prior to Closing Date. Inigidn, Buyer and Seller shall have the right to
modify the schedules attached hereto to their nhstssfaction until May 15, 2017 or such later
date as the Parties may otherwise agree.

ARTICLE 7

BANKRUPTCY COURT MATTERS

7.1  Approval of Break Up Fee.

(a) Seller acknowledges and agrees that Buyer has éggeoonsiderable
time and expense in connection with this Agreemant] the negotiation thereof, and the
identification and quantification of assets of 8elland that the entry into this Agreement
provides value to Seller’'s chapter 11 estate byprgrother things, inducing other parties to
submit higher or better offers for the Acquired étss In consideration therefor, the Bid
Procedures Order shall provide for the paymenvf(& breakup fee in an amount equal to four
percent (4%) of the aggregate value offered byBimger pursuant to this Agreement and (ii) the
Expense Reimbursement (collectively, th8réak Up Fee), in the event that Seller
consummates an Alternative Transaction; provided the Break Up Fee shall be deemed an
administrative priority expense under Sections bPaad 507(a)(2) of the Bankruptcy Code and
not subordinated in right of payment to any clamhshe Lenders under Section 507(b) of the
Bankruptcy Code.

(b) Conditioned upon entry of the Bid Procedures Otaethe Bankruptcy
Court, Seller shall pay to Buyer the Break Up Feanfthe sale proceeds of the closing of an
Alternative Transaction on the first (1st) Busind3ay after the closing of an Alternative
Transaction.

7.2  Bid Procedures. This Agreement is subject to chamation by Seller of higher or
better competing bids from Qualified Bidders folral substantially all of the Acquired Assets,
including in concert with other assets of the Selleaccordance with the Bid Procedures Order.
On the Petition Date, Seller sought the Bankrugourt's approval of the Bid Procedures
Order, which included the following bid procedusssl bid protections for the submission and
consideration of qualified bids:
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(a) in order for any Alternative Transaction to be aaldied bid (each a
“Qualified Bid” and each Person submitting a Qualified Bid beirf@ualified Bidder’), it must
be:

0] in writing;

(i) received by Seller at its addresses set forth ati®e11.10 hereof
no later than the deadline for submitting an Alatrre Transaction established by the Bid
Procedures Order, which shall be no less than s€Xedays prior to the Auction (theBid
Deadling);

(i) a firm, unconditional bid to purchase the Acquirdgsets,
including in concert with the other assets of tlede®, not subject to any contingencies as to the
validity, effectiveness and/or binding nature o thffer, including, without limitation, further
due diligence review or financing;

(v) a firm bid of at least Five Hundred Thousand Dagallar
($500,000.00) (theExcess Amouri) over the Purchase Price, (for avoidance of dothtat firm
bid must exceed the Purchase Price by at leagixtess Amount);

(V) accompanied by sufficient information to demonstréhat the
competing bidder has the financial wherewithal ahtlity to timely consummate the acquisition
of the Acquired Assets on terms and conditions taubslly the same as this Agreement,
including evidence of adequate financing;

(viy  accompanied by a signed Contract substantiallyyéenform of this
Agreement, and marked to show any changes madistdgreement; and

(vi) accompanied by a good faith cash deposit in an amegual to
four percent (4%) of the purchase price of the ceting bid, to be deposited with Seller on or
before the Bid Deadline;

(b)  the Auction of Seller’'s assets shall occur during period (x) beginning
fifty (50) calendars after the Petition Date andl éynding sixty (60) calendar days after the
Petition Date;

(©) all Qualified Bids must be received by Seller neidghan seven (7) days
prior to the Auction;

(d) Seller shall provide Buyer of all Qualified Bids dansupporting
documentation submitted therewith within forty-eig8) hours of Seller’'s determination that
such bid is a Qualified Bid, and shall provide amfprmation received related to the terms and
conditions of such Qualified Bids;

(e) Buyer shall have the opportunity to increase theclfase Price to a level
at least Two Hundred and Fifty Thousand Dollars5®Q00.00) in excess of any Qualified Bid
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to be eligible to become the starting bid at thecthan contemplated by the Bid Procedures
Order (‘Starting Auction Bid); and Buyer shall be entitled to credit its Bredp Fee against
the purchase price reflected in such Qualified & any subsequent Qualified Bid submitted
by Buyer;

)] Seller shall evaluate all Qualified Bids received @hall determine which
Qualified Bid reflects the highest or best offerthe Starting Auction Bid for the Acquired
Assets. Seller shall announce its determinatiothefStarting Auction Bid twenty-four (24)
hours prior to the commencement of the Auction;

(9) no bids shall be considered by Seller unless ayparely submitted a
Qualified Bid prior to the commencement of the Awic;

(h) at the Auction, bidding will begin with the StagirAuction Bid and all
Qualified Bidders may increase their respectives lsig many times as they choose using bidding
increments in the amount of at least Two Hundrdty Fihousand Dollars ($250,000), payable in
cash (except Buyer shall be entitled to crediBitsak Up Fee in any submitted Qualified Bids);

(1) at the conclusion of the Auction, or as soon thigzeas practicable, the
Seller shall: (i) review each Qualified Bid on tasis of financial and contractual terms and the
factors relevant to the sale process, includingehiactors affecting the speed and certainty of
consummating the transactions contemplated hewaty;(ii) identify the highest or otherwise
best offer(s) for the Acquired Assets received ha Auction (the Highest Bid’, and the
bidder(s) making such bid, thélighest Biddet). If Seller desires to select a bid from an gntit
other than Buyer that Buyer believes is not théégy or best bid or that Buyer believes was not
from a Person qualified to participate in the AantiBuyer may object to the selection of such
bid as the Highest Bid;

()] each Qualified Bidder attending the Auction, inehgdthe Buyer, shall
agree, to the extent it is designated the “BackBlitjger” by Seller, to remain ready, willing and
able to close the sale of the Acquired Assets utitdeterms of its last Qualified Bid submitted at
such Auction as a back-up bidder until the eandie(l) the close of the sale of the Acquired
Assets or (2) the Outside Date. The Seller shalgiate one of the Qualified Bidders as the
“Back-Up Bidder” at the end of the Auction;

(k)  when determining the highest or best bid at thelo@ion of the Auction
(the “Accepted Bid), Seller shall consider the face amount of Buydinal bid notwithstanding
the fact that Buyer is entitled to credit the Bre#fix Fee against the purchase reflected in such
final bid in accordance with Section 7.2(d);

() the payment of the Break Up Fee to Buyer in acauréavith_Section 7.1
hereof,

(m) following the Sale Hearing, if the Highest Biddail$ to consummate the
closing of the sale because the Highest Biddereibdneaches or otherwise fails to perform,
Seller is authorized to consummate the sale ofAbguired Assets to the Back-Up Bidder
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(subject to satisfaction or waiver of applicablesuhg conditions) without further Order of the
Bankruptcy Court. In such case, the Back-Up Bidsdall be deemed to be the Highest Bidder
and shall be required to consummate the purchasieeofcquired Assets under the terms and
conditions of their Agreement, as applicable. Irdiaon, any defaulting Highest Bidder’'s
deposit shall be forfeited to Seller. For avoidan€aloubt, in the event that the Buyer is the
Back-Up Bidder and the Highest Bidder defaultsleé8edhall not be authorized pursuant to this
Section 7.2(j) to consummate the sale with any @edlBidder other than the Back-Up Bidder,
absent further Order of the Bankruptcy Court. Inmsoving, Seller shall address how such
determination comports with Seller’s fiduciary dgi

(n) In the event that Seller determines in good fdidt it has not received a
Qualified Bid by the Bid Deadline that is a higlwrbetter bid than the one represented by this
Agreement, Seller shall seek approval of this Agrelet at a hearing to approve the Sale Order
without conducting an Auction and without furtheotion or adjournment without the written
consent of Buyer.

7.3 The Sale Order. Seller shall use its commerciahsonable efforts to cause the
Bankruptcy Court to enter a Sale Order that costaamong other provisions requested by
Buyer, the following provisions (it being understibthat certain of such provisions may be
contained in either the findings of fact or con@as of Law to be made by the Bankruptcy
Court as part of the Sale Order):

(a) the sale of the Acquired Assets by Seller to Biygrare or will be legal,
valid and effective transfers of the Acquired Assé€B) vest or will vest Buyer with all right,
title and interest of such Seller to the Acquiresséts free and clear of all Liens and Claims
pursuant to Section 363(f) of the Bankruptcy Codthdr than Liens created by Buyer and
Assumed Liabilities); and (C) constitute transfdos reasonably equivalent value and fair
consideration under the Bankruptcy Code and the sLaiv the state in which Seller is
incorporated and any other applicable non-banksulpaevs;

(b) all amounts to be paid to Buyer pursuant to thise&gient constitute
administrative expenses under Sections 503(b) &7dak2) of the Bankruptcy Code, and are
immediately payable, if and when the obligationsSefler arise under this Agreement, without
any further Order of the Bankruptcy Court;

(c) all Persons are enjoined from taking any actionsireg Buyer or any
Affiliates of Buyer (as they existed immediatelyigorto the Closing) to recover any claim that
such Person has solely against Seller or its Afél, except with respect to Assumed Liabilities;

(d) obligations of Seller relating to Taxes, whethasiag under Law, by this
Agreement, or otherwise, shall be fulfilled by $ell

(e) the provisions of the Sale Order are non-severaoted mutually
dependent;
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()] provide that Buyer will not have any successorrangferee liability for
Liabilities of Seller or any Affiliate of Seller (mether under federal or state Law or otherwise) as
a result of the sale of the Acquired Assets;

(9) Buyer has acted in good faith within the meaninge€tion 363(m) of the
Bankruptcy Code, the transactions contemplatedhisyAgreement are undertaken by Buyer and
Seller at arm’s length, without collusion and irogdaith within the meaning of Section 363(m)
of the Bankruptcy Code, and such Parties are editith the protections of Section 363(m) of the
Bankruptcy Code;

(h) all Assigned Contracts shall be assigned to Buyesyant to Section 365
of the Bankruptcy Code and, as required by thiseAgrent, Seller shall be obligated to pay and
satisfy all Cure Costs in respect thereof, and Bsheall be found to have demonstrated adequate
assurance of future performance pursuant to Se866rof the Bankruptcy Code,;

(1) At the Closing, Buyer shall pay the portion of tBésing Date Cash
Payment equal to the aggregate amount of the CastsGor the Assigned Contracts into an
escrow account maintained by Seller’s counsel@Qlosing and Seller shall use such proceeds
to pay all Cure Costs for the Assigned Contracthiwifive (5) business days after Closing;

()] Seller shall be solely liable for all Cure Costsdamo party shall be
permitted to assert claims against Buyer for suaheCCosts or use the non-payment of such
Cure Costs to terminate or modify performance utigerAssigned Contracts;

(k) At the Closing, Buyer shall pay the portion of tB8ésing Date Cash
Payment equal to the amount of Real Estate Taxesaamescrow account maintained by Seller’s
counsel at the Closing and Seller shall use suohemds to pay all Real Estate Taxes to the
Landlord or to the applicable tax authorities, asaded by the Buyer, within five (5) Business
Days after Closing;

()] Seller shall be solely liable for all Cure Costsdamo party shall be
permitted to assert claims against Buyer for suaheCCosts or use the non-payment of such
Cure Costs to terminate or modify performance utigerAssigned Contracts;

(m) the terms of any plan that Seller submits to thekiBaptcy Court, shall not
conflict with, supersede, abrogate, nullify or restthe terms of this Agreement, the Bid
Procedures Order or the Sale Order, or in any wayent or interfere with the consummation or
performance of the transactions contemplated lsy Agreement, including, without limitation,
any transaction contemplated or approved pursoatiet Sale Order or Bid Procedures Order;

(n) the Bankruptcy Court retains exclusive jurisdictiom interpret and
enforce the provisions of this Agreement, the Biddedures Order and the Sale Order in all
respects; provided, however, that in the eventBiduekruptcy Court abstains from exercising or
declines to exercise jurisdiction with respect tty anatter provided for in this clause or is
without jurisdiction, such abstention, refusal@ack of jurisdiction shall have no effect upon and

34

125898591
EAST\141473085.11



Case 17-10793-KJC Doc 27-2 Filed 04/11/17 Page 36 of 66

shall not control, prohibit or limit the exercisd risdiction of any other court having
competent jurisdiction with respect to any suchterat

(o)  waive the stay of the Sale Order under Bankruptak B004(h); and
(p) such other provisions to which Buyer may agree.

7.4 Bankruptcy Court Approval.

(a) On or around April 10, 2017 Seller filed a Petition relief under Chapter
11 of the Bankruptcy Code on behalf of Seller wité Bankruptcy Court.

(b) On the Petition Date, Seller served and filed tlae SMotion, in the
Seller's Bankruptcy Case requesting that the Bastksyu Court (x) schedule the hearing for
approving the Bid Procedures, (y) enter the BidcBdores Order and (z) enter the Sale Order at
the final hearing on the Sale Motion.

(c) Seller shall use comply with all requirements undlee applicable
provisions of the Bankruptcy Code, the BankruptayeR, and the Local Bankruptcy Rules in
connection with obtaining approval of the Bid Prdwess Order and the Sale Order and to cause
each to become a Final Order. Seller shall proam®opriate notice of the hearings on the Sale
Motion, as is required by the Bankruptcy Code amal Bankruptcy Rules (which notice shall
include notice by publication in a local and natibnewspaper as approved by the Bankruptcy
Court), to all Persons entitled to notice, inclydilbut not limited to, all Persons that have
asserted Liens in the Acquired Assets or the Bgsinall parties to the Assigned Contracts, and
all taxing, environmental, and other applicable eyomental authorities in jurisdictions
applicable to Seller. Seller shall be responditmenaking all appropriate filings relating thereto
with the Bankruptcy Court, which filings shall bebsnitted, to the extent practicable, to Buyer
prior to their filing with the Bankruptcy Court f@uyer’s prior review and comment.

(d) Seller shall obtain entry by the Bankruptcy Courthe Sale Order by the
later of (i) sixty (60) days after the Petition Baand (ii) forty-five (45) days after entry of the
Bid Procedures Order (but in no event later tharetyi (90) days after the Petition Date) (the
“Outside Daté).

(e) Seller shall cooperate with Buyer and its repres@ms in connection
with the Sale Motion, Sale Order, the Bid Procedu@eder and the bankruptcy proceedings in
connection therewith. Such cooperation shall ideJuut not be limited to, (i) consulting with
Buyer at Buyer’s reasonable request concerningstaeis of such proceedings, (i) providing
Buyer with drafts of pleadings, notices, proposeders and other documents relating to such
proceedings as soon as reasonably practicabletpremy submission thereof to the Bankruptcy
Court for review and comment and (iiij) providing y®u and its counsel with copies of all
notices, filings and orders of the Bankruptcy Cdhét Seller has in its possession (or receives)
pertaining to the Sale Motion.
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) Seller shall not seek any modification to the Brdd@dures Order or the
Sale Order without the prior written consent of Buy

(9) If the Sale Order, or any other orders of the Baptay Court relating to
this Agreement or the transactions contemplatedlyeshall be appealed by any Person (or if
any petition for certiorari or motion for reconsidgon, amendment, clarification, modification,
vacation, stay, rehearing or reargument shalllled fivith respect to the Bid Procedures Order or
the Sale Order), subject to rights otherwise agisirom this Agreement, Seller shall use
commercially reasonable efforts to prosecute sumbeal, petition or motion and obtain an
expedited resolution of any such appeal, petitiomotion.

(h) Seller further covenants and agrees that the tefragy plan it submits to
the Bankruptcy Court shall not conflict with, supede, abrogate, nullify or restrict the terms of
this Agreement, or in any way prevent or interferth the consummation or performance of the
transactions contemplated by this Agreement, inofyidwithout limitation, any transaction
contemplated by or approved pursuant to the SaderQr the Bid Procedures Order.

7.5 Assignment of Assigned Contracts.

(&)  The Sale Order shall provide for the assignmem@uyer, of the Assigned
Contracts on the terms and conditions set fortthis Section 7.5 and in the Bid Procedures
Order on the Closing Date.

(b) Schedule 7.5 contains a list of Contracts thatBbger is contemplating
assuming as of the date hereof (tAssigned Contracts Li%} entered into in connection with or
related to the Business to be assigned by SelBuyer.

(c) As soon as practicable following the entry of the Brocedures Order,
Seller shall serve a notice substantially in thenfattached as Exhibit E to the Sale Motion (the
“Assumption and Assignment NotiQe by first class mail, on all non-debtor countanes to
all of Seller’'s executory contracts and unexpireasks related to the Business, which executory
contracts or leases include, without limitatior, @bntracts listed on the Assigned Contracts
List. The Assumption and Assignment Notice shadlude all information required by the Bid
Procedures Order.

(d) No later than seven (7) calendar days prior toAnetion, (i) Buyer will
notify Seller of any additions or subtractions afr@racts to the Assigned Contracts List and (ii)
Seller will file and serve on each applicable Cadtrcounterparty (x) notice that its Contract
has, as of that date, been determined to be amgresiContract; or (y) notice that its Contract
has, as of that date, been determined not to Bessigned Contract. No later than one day prior
to the Sale Hearing, (i) Buyer will notify Sellef any subtractions of Contracts to the Assigned
Contracts and (ii) Seller will file and serve orclkeapplicable Contract counterparty notice that
their Contract has, as of that date, been detedmo¢ to be an Assigned Contract. Service of
notices pursuant to this provision shall be made email to all email addresses available to
Seller for the counterparty in its files, and wvistf class mail to all addresses available to Belle
for the counterparty in its files. At the Closirgnd subject to the approval of the Bankruptcy

36

125898591

EAST\141473085.11



Case 17-10793-KJC Doc 27-2 Filed 04/11/17 Page 38 of 66

Court pursuant to the Sale Order or such other Qe Bankruptcy Court, Seller shall assign
any and all Assigned Contracts to the Buyer.

(e) Notwithstanding the foregoing or anything to thenttary in the Bid
Procedures Order, at any time within five (5) cdimndays prior to Closing, Buyer may remove
any Contract from the Assigned Contracts List biivdeing written notice to Seller, and any
such Contract shall not be assigned to the Buyer.

) Seller and Buyer agree that objections, if anyth® assignment of any
Contract shall be addressed as set forth in the’Bidedures Order.

(9) If a counterparty to a Contract does not timely gmdperly file an
objection in the manner set forth in the Bid Praced Order, Seller's proposed Cure Costs set
forth in Assumption and Assignment Notice shalfiked and shall be paid to such counterparty
to the extent such Contract is assigned, and soghterparty shall be deemed to Consent to the
assignment of the Contract. If a counterparty lynaed properly files an objection, then, as set
forth in the Assumption and Assignment Notice, sochnterparty shall have the opportunity to
appear before the Bankruptcy Court at the heaongpprove the Sale Motion. The proposed
Cure Costs determined by the Bankruptcy Courth@ré is an objection) or set forth in the
Assumption and Assignment Notice (if there is ngeotion), if any, must be paid by the Seller
to the counterparty to the Contract upon the asség of such Contract within five (5) days
after the Closing.

(h) The Bid Procedures Order shall provide that, ibafection is not timely
and properly filed and served in accordance withBid Procedures Order, (i) Seller’s proposed
Cure Costs shall be controlling with respect to @entract notwithstanding anything to the
contrary in any Contract or any other documeny,siiich Contract shall be assigned to Buyer,
(ii)) the failure to object shall be deemed Condanthe counterparty to the assignment for the
purposes of section 365(c) of the Bankruptcy Codetherwise, (iv) the counterparty to the
Contract shall be forever barred from assertingathgr claim arising prior to the assignment, if
applicable, against Seller and Buyer and (v) wébpect to the Contract, Buyer’s promise to
perform under the Contract shall be deemed ade@satgance of future performance under the
Contract.

(1) At Buyer's request, and at Buyer’'s cost and expereller shall
reasonably cooperate from the date hereof forwaitd Buyer as reasonably requested by Buyer
(i) to allow Buyer to enter into an amendment of &ssigned Contract upon assumption of such
Assigned Contract by Buyer (and Seller shall reabbncooperate with Buyer to the extent
reasonably requested by Buyer in negotiations whid counterparties thereof), or (i) to
otherwise amend any Assigned Contract to the ex@ech amendments would not adversely
affect Seller;_provided, however, that Seller shadt be required to enter into any such
amendment if such amendment that Seller deems tberse to Seller unless such Assigned
Contract will be assigned to Buyer at the time wéhsassumption; provided, further, that any
amendment entered into pursuant to this SectioisiTal be effective only if the Closing occurs
and only as of the Closing Date.
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()] Prior to the Closing Date, Seller shall not rejerminate, amend,
supplement, modify, waive any rights under, or @emy Lien with respect to any Contract, or
increase, or take any affirmative action not rezgiiby the terms thereof, any payments required
to be paid thereunder by Seller or Buyer continggmbn any such Contract becoming an
Assigned Contract, without the prior written cortsainBuyer.

(k) In connection with the assignment to Buyer of amgsigned Contract
pursuant to this Section 7.5 or the Bid Procedudeder, and as promptly as practicable
following the date hereof and no later than sevBndays prior to the Auction, Seller shall
provide Buyer with a complete and comprehensivétarianalysis of the amounts required to
cure all defaults under each Assigned Contractadaiition to the foregoing, Buyer and Seller
shall use commercially reasonable efforts to comgeand determine the amounts required to
cure all defaults, if any.

() In the event Seller is unable to assign any Assig@entract to Buyer
pursuant to an Order of the Bankruptcy Court, thten Parties shall use their commercially
reasonable efforts prior to the Closing Date t@amhtand to cooperate in obtaining, all Consents
from any Governmental Authority or third partiecassary to assign such Assigned Contract to
Buyer as Buyer may reasonably request (fNeckssary Conserids provided, however, that
Seller shall not be obligated to initiate any Bigpn or legal proceedings (other than those
contemplated by this Agreement) to obtain any $letessary Consent.

(m) To the extent that any Necessary Consent is nairedat by the Closing
Date with respect to any Assigned Contract (othantthe TR Agreement), Seller will, with
respect to each such Assigned Contract, from aed e Closing and until the earliest to occur
of (i) the date on which such applicable Consemtigined (which Consent the Parties shall use
their reasonable best efforts, and cooperate waith eother, to obtain promptly; provided,
however, that none of the Parties shall be requoephy any consideration therefor other than
filing, recordation or similar fees, which shall berne by Seller), and (ii) the date on which such
Contract is rejected following the written requesBuyer, use commercially reasonable efforts
during the term of such Assigned Contract to (Qvide to Buyer the benefits under such
Assigned Contract, (y) cooperate in any reasonabtke lawful arrangement (including holding
such Contract in trust for Buyer pending receiptlef required Consent) designed to provide
such benefits to Buyer and (z) use its commercrafsonable efforts to enforce for the account
of Buyer any rights of Seller under such Assignasht@acts (including the right to elect to
terminate such Assigned Contracts in accordanch wie terms thereof upon the written
direction of Buyer). Buyer shall reasonably cogperwith Seller in order to enable Seller to
provide to Buyer the benefits contemplated hereby.

ARTICLE 8
TAXES

8.1 Taxes Related to Purchase of Acquired Assets.state, federal, provincial, and
local sales, use, transfer, or other similar Taresonnection with the transfer of the Acquired
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Assets and the assumption of the Assumed Lialsiliileder this Agreement or the transactions
contemplated hereby (other than any such Taxesctratitute a franchise tax or are otherwise
imposed in lieu of an income tax), and that are exémpt under Section 1146(a) of the

Bankruptcy Code, (collectively, Transaction Taxey shall be paid by the Seller. The Seller

shall, at its own expense, timely file any Tax Retar other document required to be filed with

respect to such Taxes, and Buyer shall join inetkecution of any such Tax Return if required

by Law.

8.2  Proration of Real and Personal Property Taxes. rédl and personal property
Taxes and assessments on the Acquired Assetsyfdaxzable period commencing on or prior to
the Closing Date (theAdjustment Dat&) and ending on or after the Adjustment Date (a
“Straddle Periot) shall be prorated between Buyer and Seller ab@tlose of business on the
Adjustment Date based on the best information #naailable, with (a) Seller being liable for
such Taxes attributable to any portion of a Stradéériod ending on the day prior to the
Adjustment Date and (b) Buyer being liable for suidxes attributable to any portion of a
Straddle Period on or after the Adjustment Datdl. sAch prorations shall be allocated so that
items relating to the portion of a Straddle Peeoding on the day prior to the Adjustment Date
shall be allocated to Seller based upon the nurobeiays in the Straddle Period prior to the
Adjustment Date and items related to the portionaofStraddle Period on and after the
Adjustment Date shall be allocated to Buyer basgdnuthe number of days in the Straddle
Period from and after the Adjustment Date. The@amaof all such prorations for which Seller is
liable that must be paid in order to convey the Weegd Assets to Buyer free and clear of all
Liens other than Assumed Liabilities shall be chlted (or, if not subject to calculation,
estimated) and either paid by Seller to Buyer @nGlosing Date or, if not subject to payment on
such date, Buyer shall withhold from the PurchaseeRSeller’s portion, or estimated portion, of
such amounts and in both cases shall thereaftezdponsible for paying such amounts. Buyer
shall prepare and file any tax return with resgeca Straddle Period relating to the Acquired
Assets.

8.3  Cooperation on Tax Matters. Seller (for not lontem three years following the
Closing) and Buyer shall (and shall cause thepeegve Affiliates to) cooperate with each other
and make available or cause to be made availal®adb other for consultation, inspection and
copying (at such other Party’'s expense) in a tinfabhion such personnel, Tax data, relevant
Tax Returns or portions thereof and filings, fileepks, records, documents, financial, technical
and operating data, computer records and otherma@oon as may be reasonably requested,
including (a) for the preparation by such othertyraf any Tax Returns or (b) in connection with
any Tax audit or proceeding including one PartygorAffiliate thereof) to the extent such Tax
audit or proceeding relates to or arises from thesactions contemplated by this Agreement.
Nothing herein shall require Seller to continuesiistence or to continue to operate, manage or
control its remaining assets and property afterGlwsing for any specified period of time, and
failure of Seller to do so will not constitute ahbch of this Agreement.

8.4 Retention of Tax Records. After the Closing Dated afor a period of
seven (7) years from the Closing Date, Buyer gled#lin possession of all accounting, business,
financial, and Tax records and information thatréate to the Acquired Assets and are in
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existence on the Closing Date and (b) come intstence after the Closing Date but relate to the
Acquired Assets before the Closing Date, and Byl give Seller notice and a reasonable
opportunity to retain any such records in the evleat Buyer determines to destroy or dispose of
them during such period. In addition, from anceathe Closing Date, Buyer shall provide to
Seller and its Affiliates (after reasonable nota® during normal business hours and without
charge to Seller) access to the books, recordsinaats, and other information relating to the
Acquired Assets as Seller may reasonably deem smigeto properly prepare for, file, prove,
answer, prosecute, and defend any Tax Return, cléiimg, Tax audit, Tax protest, suit,
proceeding, or answer. Such access shall incledesa to any computerized information
systems that contain data regarding the Acquiredetss The provisions contained in this
Section 8.4 are intended to, and shall, supplerardtnot limit the generality of the provisions
contained in Section 6.6 above.

8.5 Purchase Price Allocation. The Purchase Pricengaloith any other items of
consideration for purposes of the Code) shall lmeated for all income Tax purposes among the
Acquired Assets using the residual method set forffreasury Regulation Section 1.1060-1(c).
Each Party agrees that it will not, in its Tax Restuor elsewhere, take a position inconsistent
with the allocations provided for herein.

ARTICLE9

CONDITIONS PRECEDENT TO PERFORMANCE BY PARTIES

9.1 Conditions Precedent to Performance by Seller. dblkgations of Seller to
consummate the transactions contemplated by thisefgent are subject to the satisfaction, on
or before the Closing Date, of the following comahs, any one or more of which (other than
Section 9.1(e)) may be waived by Seller in its stderetion:

(a) Representations and Warranties of Buyer. The septations and
warranties of Buyer made in this Agreement thatcralified by materiality shall be true and
correct as of the date hereof and on and as dflbwing Date, as though made on and as of the
Closing Date, and the representations and warsaofi@uyer that are not so qualified shall be
true and correct in all material respects as ofdée hereof and on and as of the Closing Date,
as though made on and as of the Closing Date, exnepach case for representations and
warranties that speak as of a specific date or {wtech need only be true and correct in all
material respects as of such date or time).

(b) Performance of the Obligations of Buyer. Buyerlishave in all material
respects performed or tendered performance of awpbed with each and every covenant,
obligation and condition on Buyer’s part to be pemfed that, by its terms, is required by this
Agreement to be performed or complied with at doteethe Closing.

(c) Buyer’s Deliveries. Buyer shall have deliveredd a@eller shall have
received, all of the items set forth_in Section 3.3
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(d) No Violation of Orders. No preliminary or permah&munction or other
Order that declares this Agreement or any Ancillagyeements invalid or unenforceable in any
respect or that prevents the consummation of theséctions contemplated hereby or thereby
shall be in effect.

(e) Entry of Sale Order. The Sale Order shall havenbestered by the
Bankruptcy Court and shall be a Final Order.

If the Closing occurs, all conditions set forthtims Section 9.1 that have not been fully
satisfied as of the Closing shall be deemed to baea fully waived by Seller.

9.2  Conditions Precedent to the Performance by Bujlére obligations of Buyer to
consummate the transactions contemplated by thisefgent are subject to the satisfaction, on
or before the Closing Date, of the following cormais, any one or more of which may be
waived by Buyer in its sole discretion:

(a) Representations and Warranties of Seller. The esgmtations and
warranties of Seller made in this Agreement thatqualified by materiality, shall be true and
correct as of the date hereof and on and as dflbwing Date, as though made on and as of the
Closing Date, and the representations and warsanfi&eller that are not so qualified shall be
true and correct in all material respects as ofdde hereof and on and as of the Closing Date,
as though made on and as of the Closing Date, exnepach case for representations and
warranties that speak as of a specific date or {wtech need only be true and correct in all
material respects as of such date or time).

(b) Performance of the Obligations of Seller. Sellmlshave in all material
respects performed or tendered performance of owpbed with, each and every covenant,
obligation and condition on Seller’s part to befpened which, by its terms, is required by this
Agreement to be performed or complied with at doteethe Closing.

(c) No Material Adverse Effect. Since the date of thggeement, there will
not have been any Material Adverse Effect.

(d) Seller’'s Deliveries. Seller shall have delivereshd Buyer shall have
received, all of the items set forth_in Section 3.2

(e) No Violation of Orders. No preliminary or permah&munction or other
Order that declares this Agreement or any Ancillagyeements invalid or unenforceable in any
respect or that prevents the consummation of thweséctions contemplated hereby or thereby
shall be in effect.

M Accepted Bid. Seller shall have accepted a bidnfrBuyer as the
Accepted Bid.

(9) Entry of Bid Procedures Order. The Bid Proced@sder shall have been
entered by the Bankruptcy Court and shall be al Einder.
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(h) Entry of Sale Order. The Sale Order shall havenbestered by the
Bankruptcy Court and shall be a Final Order.

(1) Assumption of the TR Agreement. A Final Order Ehalve been entered
finding that the TR Agreement is in full force aeffect, assigning the TR Agreement to Buyer,
approving Buyer’s assumption of the TR Agreemeryiding that Seller is responsible for all
Cure Costs associated with the TR Agreement, prayithat Buyer shall have no Liability for
any Cure Costs associated with the TR Agreement paohibiting the counterparty to the TR
Agreement from terminating or modifying its perfante under the TR Agreement as a result
of any non-payment of the Cure Costs by Seller.

()] Purchase of Real Estate. The Buyer or an Affilidtereof, shall have
purchased the Real Property from the Landlord amdeacceptable to Buyer in its sole
discretion (the Real Estate Transactidi).

(k) Cure Obligations. A Final Order shall have beeted requiring Buyer
to pay the portion of the Closing Date Cash Paymegnial to the amount of Cure Costs for the
Assigned Contracts into an escrow account maindabne Seller’s counsel at the Closing and
requiring Seller to use such proceeds to pay alkk@osts for the Assigned Contracts within five
(5) business days after Closing. The Final Ortiatl Surther provide that Seller shall be solely
liable for all Cure Costs and no party shall benptted to assert claims against Buyer for such
Cure Costs or use the non-payment of such CuresGosterminate or modify performance
under the Assigned Contracts.

() Disclosure Schedules. Buyer has agreed to thedstdweattached hereto
in all respects, as contemplated_by Section 6.10.

(m) Rejection of Labor Agreements. Seller has obtamd€éinal Order from
the Bankruptcy Court approving the rejection of ®eller's Labor Agreements pursuant to
Section 1113 of the Bankruptcy Code, unless otlsnagreed to in writing by the Parties.

If the Closing occurs, all conditions set forthtims Section 9.2 that have not been fully
satisfied as of the Closing shall be deemed to baea fully waived by Buyer.

ARTICLE 10

TERMINATION AND EFFECT OF TERMINATION

10.1 Right of Termination. Notwithstanding anythingttee contrary contained herein,
this Agreement may be terminated only as providethis ARTICLE 10. In the case of any
such termination that is not automatic pursuanbéation 10.2(b) below, the terminating Party
shall give proper written notice to the other Paggcifying the provision pursuant to which the
Agreement is being terminated.

10.2 Termination Rights. This Agreement may be tern@daat any time before
Closing or in the case of the items listed in sabsa (b) will be terminated:
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(a) by mutual written consent of Seller and Buyer;

(b) automatically and without any action or notice bgll& to Buyer, or
Buyer to Seller:

(1) upon the issuance of a final and non-appealableetOhy a
Governmental Authority to restrain, enjoin, or othse prohibit the transfer of the Acquired
Assets contemplated hereby;

(i) upon entry of a final and non-appealable Order eding Seller’s
Bankruptcy Case to a case under Chapter 7 of tmkrBptcy Code or dismissing Seller’'s
Bankruptcy Case; or

(i) in the event Buyer’s final bid is not declared fexepted Bid and
Buyer is not the designated as the Back-Up Bidgenicompletion of the Auction;

(c) by written notice from the Buyer:

(1) if the Buyer is not in material breach of this Agngent and there
has been a breach by Seller of any representatilamanty, or covenant contained in this
Agreement as a result of which the conditions refitto in_Section 9.2(a) or 9.2(b) would not be
satisfied, and (A) that breach has not been wabyethe Buyer, and (B) Seller has failed to cure
within ten (10) calendar days following receiptrwitification thereof by the Buyer pursuant to
Section 11.10 hereof of such breach or failuregidgom; or

(i) at any time after fifteen (15) days following thetry of the Sale
Order by the Bankruptcy Court (as may be extendedvtitten agreement of the Parties, the
“Termination Daté), if the Closing shall not have occurred and sdaifure to close is not
caused by or the result of Buyer's material breafcinis Agreement;

(i) if the Seller petitions the Bankruptcy Court foryaalterations to
the Bid Procedures that have not been approvetebBuyer;

(iv)  inthe event Buyer’s final bid is not declared Aexepted Bid;

(v) if the Bankruptcy Court does not approve the Biddedures set
forth on_Exhibit C hereof within 40 calendar daydlee Petition Date; or

(vi) if the Sale Order with respect to the transacticmstemplated in
this Agreement has not been entered and becomeah @ider on or before thaxtieth (60th)
day following the Petition Date, or such later deteccordance with Section 7.4, if such non-
entry is not caused by or the result of Buyer’samnat breach of this Agreement.

(d) by written notice from the Seller if Seller is natmaterial breach of this
Agreement and there has been a breach by Buyemyofegresentation, warranty, or covenant
contained in this Agreement as a result of whiah ¢bndition referred to in Sections 9.1(a) or
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9.1(b) would not be satisfied, and (A) that brehek not been waived by Seller, and (B) Buyer
has failed to cure within ten (10) calendar day®wing receipt of notification thereof by Seller
pursuant to Section 11.10 hereof of such breadcailore to perform.

10.3 Effect of Termination.

€) In the event this Agreement is terminated pursdanections 10.2(a),
10.2(b), or_10.2(c) above, the Parties shall ircstthe Escrow Agent to deliver the Deposit
pursuant to the terms of the Escrow AgreementedBilnyer. This shall be the Buyer’s sole and
exclusive remedy for such termination. Thereatveth Parties shall be relieved of and released
from any further Liability hereunder, and neithbey nor their respective Related Persons will
have any Liability or obligations arising underiorconnection with this Agreement, and neither
Party shall be entitled to specific performanceoy other remedy; provided, however, that the
obligation to pay the Break Up Fee to the extewmfuired pursuant to ARTICLE 7 of this
Agreement and the provisions contained in ARTICIFahd ARTICLE 11 of this Agreement
shall survive any such termination and shall beomeiable hereunder and; provided, further,
however, that if this Agreement is terminated parguo_Section 10.2(b) or Section 10.2(c), the
Seller shall also reimburse the Buyer for its agctwaasonable fees, costs and expenses
(including reasonable attorneys’ fees, other psieml fees and lender fees) in connection with
the transactions contemplated hereby.

(b) In the event the Seller rightfully terminates tligreement pursuant to

Section 10.2(d)(i) above, the Deposit shall be uliséd by the Escrow Agent in accordance with
the terms and conditions of the Escrow Agreemend,the Seller shall retain the Deposit as the
sole and exclusive remedy for such termination asmdiquidated damages with respect to such
default. Thereafter, both Parties shall be relieeé and released from any further Liability
hereunder, and neither they nor their respectiviat®® Persons will have any Liability or
obligations arising under or in connection withstbAgreement, and neither Party shall be
entitled to specific performance; provided, howewdrat, subject to this Section 10.3, the
provisions contained in ARTICLE 10 and ARTICLE 11 this Agreement shall survive any
such termination and shall be enforceable hereund&he Seller and the Buyer agree that it
would be extremely difficult and impracticable tw &ctual damages to the Seller as a result of a
default by the Buyer and that they have agreedstime of the Deposit is a fair and reasonable
amount to be retained by the Seller as agreed igndlated damages in light of the Seller’'s
removal of the Acquired Assets from the market te costs incurred by the Seller and that
retention of said Deposit by the Seller shall rmstitute a penalty or forfeiture.

ARTICLE 11

MISCELLANEOUS

11.1 Successors and Assigns. Except as otherwise gawidthis Agreement, neither
Party may assign this Agreement or any rights digations hereunder without the prior written
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consent of the other, and any such attempted amsiginwithout such prior written consent shall
be void and of no force and effect; provided, hosvethat without obtaining the consent of the
Seller, Buyer may assign all or part of its rightgler this Agreement to, and all or part of its
obligations under this Agreement may be assumedmyof its Affiliates or any successor of its
business as a consequence of the sale or othefetrarf all or substantially all its business to a
third party that agrees to be bound by the termthisf Agreement, as if it were the selling or
transferring Party, provided, further, that if stedsignment and/or assumption takes place, the
Buyer shall continue to be liable jointly and sellgrwith such assignee, purchaser or transferee
for all of its obligations hereunder.

11.2 Governing Law; Jurisdiction. This Agreement shwdlconstrued, performed and
enforced in accordance with, and governed by, thesLof the State of Delaware in accordance
with the laws applicable to contracts executed uchsstate (without giving effect to the
principles of conflicts of Laws thereof). Withoumiting any Party’s right to appeal any Order of
the Bankruptcy Court, the Parties agree that thekBgptcy Court shall retain sole jurisdiction
over any legal Action or proceeding with respectths Agreement and Seller. Each of the
Parties irrevocably waives any objection, includamy objection to the laying of venue or based
on the grounds of forum non conveniens, that it mawy or hereafter have to the bringing of any
action or proceeding in such jurisdiction in regpet this Agreement or the transactions
contemplated hereby; provided, however, that ifBlaakruptcy Case has been fully and finally
dismissed and/or the Bankruptcy Court declinessgliction, the Parties agree to and hereby
unconditionally and irrevocably submit to the exsthe jurisdiction of the United States District
Court for the District of Delaware. If that coutéclines jurisdiction, the Parties agree to and
hereby unconditionally and irrevocably submit te #xclusive jurisdiction of the state courts
located in lllinois. In addition, the Parties irmmably consent to service of process by delivering
a copy of the process to such Person to the adgdresgled pursuant to Section 11.10 of this
Agreement by federal express or other overnightieodor overnight delivery or by certified
mail, postage prepaid.

11.3 Waiver of Jury Trial. THE PARTIES HEREBY IRREVOCAR AND
UNCONDITIONALLY WAIVE, TO THE FULLEST EXTENT PERMITTED BY
APPLICABLE LAW, ANY RIGHT THAT THEY MAY HAVE TO TRIAL BY JURY OF
ANY CLAIM OR CAUSE OF ACTION, OR IN ANY PROCEEDINGDIRECTLY OR
INDIRECTLY BASED UPON OR ARISING OUT OF THIS AGREEEMNT OR THE
TRANSACTIONS CONTEMPLATED HEREBY (WHETHER BASED ONCONTRACT,
TORT, OR ANY OTHER THEORY). EACH PARTY (A) CERTIES THAT NO
REPRESENTATIVE, AGENT, OR ATTORNEY OF ANY OTHER PAR HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTRHBARTY WOULD
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THFOREGOING WAIVER
AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTY HA’'E BEEN INDUCED
TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGSTHE MUTUAL
WAIVERS AND CERTIFICATIONS IN THIS Section 11.3.

11.4 Warranties Exclusive. BUYER HEREBY ACKNOWLEDGES AND
AGREES THAT, EXCEPT AS PROVIDED IN THIS AGREEMENT, THE SELLER
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MAKES NO REPRESENTATIONS OR WARRANTIES WHATSOEVER, EXPRESS OR
IMPLIED, WITH RESPECT TO ANY MATTER RELATING TO THE ACQUIRED
ASSETS.  WITHOUT LIMITING THE FOREGOING, (A) SELLER HEREBY
DISCLAIMS ANY WARRANTY, EXPRESS OR IMPLIED, OF MERCHANTABILITY
OR FITNESS FOR ANY PARTICULAR PURPOSE AS TO ANY PORTION OF THE
ACQUIRED ASSETS, AND (B) BUYER FURTHER ACKNOWLEDGES THAT BUYER
HAS CONDUCTED AN INDEPENDENT INSPECTION AND INVESTIGATION OF
THE PHYSICAL CONDITION OF THE ACQUIRED ASSETSAND ALL SUCH OTHER
MATTERS RELATING TO OR AFFECTING THE ACQUIRED ASSETS AS BUYER
DEEMED NECESSARY OR APPROPRIATE AND THAT IN PROCEEDING WITH ITS
ACQUISITION OF THE ACQUIRED ASSETS, EXCEPT FOR ANY
REPRESENTATIONS AND WARRANTIES SET FORTH IN THIS AGREEMENT,
BUYER ISDOING SO BASED SOLELY UPON SUCH INDEPENDENT INSPECTIONS
AND INVESTIGATIONS.

11.5 No Survival of Representations and Warranties; tssing. The Parties hereto
acknowledge and agree that the representationsvandnties set forth in this Agreement shall
expire on the Closing Date or upon the earlier teation of this Agreement, and be of no
further force and effect after such date. Thei@atiereto agree that the covenants contained in
this Agreement to be performed at or after the i@¢pshall survive the Closing hereunder.

11.6 Mutual Drafting. This Agreement is the result bétjoint efforts of Buyer and
Seller, and each provision hereof has been sutgettte mutual consultation, negotiation, and
agreement of the Parties and there is to be notrcmtisn against either Party based on any
presumption of that Party’s involvement in the tingf thereof.

11.7 Expenses. Except as otherwise provided herein any Order of the Bankruptcy
Court with respect to Buyer, each of the Partiedlgfay its own expenses in connection with
this Agreement and the transactions contemplateeble including any legal and accounting
fees, whether or not the transactions contempla¢eeby are consummated, except as provided
in ARTICLE 7 and Section 10.3.

11.8 Broker's and Finder's Fees. Each Party shall pag, indemnify the other Party
against, any fees or other commissions that mapdyable to any agent, broker, finder, or
investment or commercial banker, or other Persdirmarengaged by, or acting on behalf of, the
Party that engaged such Person in connection hmégotiation, execution, or performance of
this Agreement or the transactions contemplatetthisyAgreement.

11.9 Severability. If any term or provision of this Aggment is found by any
Governmental Authority to be illegal, invalid oremforceable, then the Parties hereby waive
such term or provision to the extent that it isrfduo be illegal, invalid or unenforceable and to
the extent that to do so would not deprive onehef Parties of the substantial benefit of its
bargain. Such term or provision will, to the extatlowable by Law and the preceding sentence,
not be voided or canceled but will instead be mediby such Governmental Authority so that it
becomes enforceable and, as modified, will be epfbras any other term or provision
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hereof. All other terms and provisions hereof walinain in full force and effect and are to be
construed in accordance with the modified term oovigion as if such illegal, invalid or
unenforceable term or provision had not been coeathin this Agreement.

11.10 Notices. All notices, requests, demands and otleenmunications under this
Agreement shall be in writing and shall be deentetave been duly given: (a) on the day of
service if served personally on the Party to whaootice is to be given; (b) on the day of
transmission if sent via facsimile transmissionthe facsimile number given below, and
confirmation of receipt is obtained during regutaisiness hours on a Business Day and, if not,
then on the following Business Day; (c) on the dafy transmission if sent via e-mail
transmission to the e-mail address given belowndurégular business hours on a Business Day
and, if not, then on the following Business Day), ¢d the Business Day after delivery to Federal
Express or similar overnight courier for overnigletivery; or (e) on the fifth day after mailing,
if properly addressed and mailed to the Party t@mmotice is to be given by first class,
registered, or certified mail, with postage prepsadhe Party as follows:

If to Seller: Rupari Foods
15600 Wentworth Ave
South Holland, IL 60473
Attn:  Jack Kelly
E-mail:jkelly@rupari.com
Facsimile:

With a copy to: DLA Piper LLP (US)
444 West Lake Street, Suite 900
Chicago, lllinois
Attn: Thomas Horenkamp
Email: Thomas.horenkamp@dlapiper.com
Facsimile: (312) 251-2878

If to Buyer: CBQ, LLC
c/o Carl Buddig and Company
950 W. 175th Street
Homewood, IL 60430
Attn:  Daniel Wynn
E-mail: dwynn@buddig.com
Facsimile: (708) 798-6709

With a copy to: Matthew S. Brown, Esg.
Katten Muchin Rosenman LLP
525 West Monroe
Chicago, lllinois 60661
E-mail: matthew.brown@kattenlaw.com
Facsimile: (312) 902-1061
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Either Party may change its address for the purpdgbis Section 11.10 by giving the other
Party written notice of its new address in the nearset forth above.

11.11 Amendments; Waivers. This Agreement may be ameondedodified, and any
of the terms, covenants, representations, warsgrdreconditions hereof may be waived, only by
a written instrument executed by the Parties, othencase of a waiver, by the Party waiving
compliance. Any waiver by either Party of any cbiod, or of the breach of any provision,
term, covenant, representation, or warranty coathim this Agreement, in any one or more
instances, shall not be deemed to be nor constasied furthering or continuing waiver of any
such condition, or of the breach of any other wiowi, term, covenant, representation, or
warranty of this Agreement.

11.12 Public Announcements. Prior to Closing, no Pallanake any press release or
public announcement concerning the transactionseogplated by this Agreement without the
prior written approval of the other Party, unlesprass release or public announcement is
required by Law or Order of the Bankruptcy Courtisoreasonably necessary for approval of the
transactions contemplated by this Agreement by B@nkruptcy Court. If any such
announcement or other disclosure is required by bavDrder of the Bankruptcy Court, the
disclosing Party shall give the non-disclosing Pant Parties prior notice and approval of, the
proposed disclosure. Nothing in this Section 11shall restrict, in any way, the Parties from
filing with the Bankruptcy Court any and all pleags, documents or other statements as they
shall deem necessary.

11.13 Entire Agreement.

€) This Agreement and the Ancillary Agreements contéine entire
understanding between the Parties with respechéotriansactions contemplated hereby and
supersede and replace all prior and contemporanagregements and understandings, oral or
written, with regard to such transactions. All doents and instruments delivered pursuant to
any provision hereof are expressly made a parisfAgreement as fully as though completely
set forth herein.

(b)  All exhibits and schedules referenced herein acerporated herein and
expressly made a part of this Agreement as thoogiptetely set forth herein. All references to
this Agreement herein or in any of the exhibitsadnredules shall be deemed to refer to this entire
Agreement, including all exhibits and schedulesiy Aem or matter required to be disclosed on
a particular section of the schedules pursuanhi® Agreement shall be deemed to have been
disclosed with respect to all other schedules aulias and any representations, warranties,
covenants, or agreements where the applicabilisuoh item or matter to such other schedules,
sections, representations, warranties, covenamd/ol@ agreements is reasonably apparent,
regardless of whether a cross-reference to theicajpe¢ schedule and/or section is actually
made. The information contained in the scheduledisslosed solely for the purposes of this
Agreement, and no information contained thereirl fleadeemed to be an admission by a Party
to any third party of any Liability or obligationhatsoever, including of any violation of Law or

48

125898591
EAST\141473085.11



Case 17-10793-KJC Doc 27-2 Filed 04/11/17 Page 50 of 66

breach of any agreement. Capitalized terms usdatieénschedules and not otherwise defined
therein shall have the meanings given to such terrigs Agreement.

11.14 Parties in Interest. Nothing in this Agreemeninignded to confer any rights or
remedies under or by reason of this Agreement gnPamsons other than Seller and Buyer and
their respective successors and permitted assiblmshing in this Agreement is intended to
relieve or discharge the obligations or Liability any third Persons to Seller or Buyer. No
provision of this Agreement shall give any third$tas any right of subrogation or action over
or against Seller or Buyer.

11.15 Headings. The article and section headings in Algieement are for reference
purposes only and shall not affect the meaningiterpretation of this Agreement.

11.16 Construction. Unless the context of this Agreenwherwise requires, (a) words
of any gender include the other gender, (b) worsisguthe singular or plural number also
include the plural or singular number, respectivéty the terms “hereof,” “herein,” “hereby,”
and derivative or similar words refer to this emt&greement as a whole and not to any other
particular article, section or other subdivisiord) the words ‘“include,” *“includes” and
“‘including” shall be deemed to be followed by thbrgse “without limitation,” (e) "shall,”
“will,” or “agrees” are mandatory, and “may” is peissive, and (f) "or” is not exclusive.

11.17 Currency. Except where otherwise expressly prakidall amounts in this
Agreement are stated and shall be paid in UnitateStcurrency.

11.18 Counterparts. This Agreement may be executed imteoparts, each of which
shall be deemed an original, but all of which shadhstitute the same agreement. This
Agreement and any signed agreement entered intoommection herewith or contemplated
hereby, and any amendments hereto or theretogtextent signed and delivered by facsimile or
delivery of a .pdf or equivalent file, shall bedted in all manner and respects as an original
Contract and shall be considered to have the samiéng legal effects as if it were the original
signed version thereof delivered in person.

11.19 Further Assuranceslin case at any time after thei@date any further action is
reasonably necessary, proper or advisable to catrthe purposes of this Agreement, as soon as
reasonably practicable, each Party shall use itsnwrcially reasonable efforts to, and shall
cause its officers, managers, directors and/or @yepls to use commercially reasonable efforts
to, take such necessary action. Buyer and Sedierbly agree that they will cooperate with one
another and their respective shareholders, membersrs and representatives, in a prompt and
timely manner, in connection with any litigation;b#ration, governmental investigation or
enforcement Action or tax matter in which Buyer,ll&eor their respective shareholders,
members, directors, managers or representatives gaty and which relates to Seller’'s or
Buyer’s acquisition, ownership and/or operatiorihef Acquired Assets. Such cooperation shall
include making available, during normal businesarband upon reasonable notice, access to
the Acquired Assets and all books, records andnmdtion reasonably requested and necessary
or useful in connection with such litigation, arbtion, governmental investigation or
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enforcement Action or tax matter. Such cooperasiball also include making available for
conferences, meetings, interviews, depositionsl ttestimony, written declaration and/or
affidavits, upon reasonable notice and subject dinlvursement for reasonable travel and
lodging expenses, Buyer's and Seller’'s current ctines, managers, officers, shareholders,
members and employees who are believed to have ledges of any facts at issue in such
litigation, arbitration, governmental investigation enforcement Action or tax matter. As to
former directors, managers, officers, shareholderesmbers and employees, Buyer and Seller
shall use commercially reasonable efforts to hawehsindividuals appear for conferences,
meetings, interviews, depositions and trial testi;mander the same conditions as for current
directors, officers, shareholders, members and@yepk. Any Person made available under this
paragraph shall be made available at a mutuallgesdple time and place. Nothing herein shall
require Seller to continue in existence or to qurgito operate, manage or control its remaining
assets and property after the Closing for any fipdgperiod of time, and failure of Seller to do
so will not constitute a breach of this Agreement.

(b) The obligations of Seller pursuant to this Sectidnl9 shall be subject to
any orders entered, or approvals or authorizatigremted or required, by or under the
Bankruptcy Court or the Bankruptcy Code (includingonnection with the Bankruptcy Cases),
and each of Seller’ obligations as a debtor-in-pssi®n to comply with any Order of the
Bankruptcy Court (including the Bidding Procedu@sler and the Sale Order) and Seller’s duty
to seek and obtain the highest or otherwise best gor the Business as required by the
Bankruptcy Code.

(©) Buyer shall make available to Seller, without clearg Seller, such office
space and employee support reasonably necessasgith Seller to wind up Seller’'s operations
following the Closing, resolve the Bankruptcy Casesl dissolve the Seller.

11.20 Assignability of Certain Contracts. To the extdmttthe assignment to Buyer of
any Assigned Contract pursuant to this Agreemenbigpermitted without the Consent of a third
party and such restriction cannot be effectivelgrodden or canceled by the Sale Order or other
related Order of the Bankruptcy Court, then thigelsgment will not be deemed to constitute an
assignment of or an undertaking or attempt to assigh Contract or any right or interest therein
unless and until such Consent is obtained; providedvever, that the Parties will use their
commercially reasonable efforts, before the Clositmy obtain all such consents; provided,
further, that if any such consents are not obtapreat to the Closing Date, Seller and Buyer will
reasonably cooperate with each other in any lawafdl feasible arrangement designed to provide
Buyer with the benefits and obligations of any s@adntract and Buyer shall be responsible for
performing all obligations under such Contract ieggito be performed by Seller on or after the
Closing Date to the extent set forth in this Agreain

11.21 No Consequential or Punitive Damages. NO PARTY (DR AFFILIATES OR
RELATED PERSONS) SHALL, UNDER ANY CIRCUMSTANCE, BEIABLE TO THE
OTHER PARTY (OR ITS AFFILIATES OR RELATED PERSONSFOR ANY
CONSEQUENTIAL, EXEMPLARY, SPECIAL, INCIDENTAL OR PNITIVE DAMAGES
CLAIMED BY SUCH OTHER PARTY UNDER THE TERMS OF ORUE TO ANY
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BREACH OF THIS AGREEMENT, INCLUDING LOSS OF REVENUBR INCOME,
DAMAGES BASED ON ANY MULTIPLIER OF PROFITS OR OTHER/ALUATION

METRIC, COST OF CAPITAL, DIMINUTION OF VALUE OR LOS OF BUSINESS
REPUTATION OR OPPORTUNITY.

11.22 Non-Recourse. The Parties acknowledge and agat@ohpast, present or future
Affiliate or Related Person of the Parties to tAgreement, in such capacity, shall have any
Liability for any obligations or liabilities of Buer or Seller, as applicable, under this Agreement
or for any claim based on, in respect of, or bygogeof, the transactions contemplated hereby.

ARTICLE 12

DEFINITIONS

12.1 Certain Terms Defined. As used in this Agreemém, following terms shall
have the following meanings:

“Accepted Bid is defined in_Section 7.2(k).
“Accounting Firm” is defined in_Section 2.4(e).

“Accounts Receivablemeans the Seller’'s accounts receivables remaiopen as of the
applicable date.

“Acquired Assetsis defined in Section 1.1.
“Acquired IP’ is defined in_Section 4.12.

“Action” means any demand, claim, action, suit or proceedirgtral action, inquiry,
criminal prosecution or investigation by or befargy Governmental Authority.

“Adjustment Daté is defined in Section 8.2.

“Affiliate” means, with respect to any Person, any other Patgently or indirectly
controlling, controlled by or under direct or inelit common control with such first Person
where “control” means the possession, directlyndirectly, of the power to direct or cause the
direction of the management policies of a Persampuigh the ownership of voting securities, by
contract, as trustee, executor or otherwise.

“Agreement is defined in the Preamble.
“Agreement Datéis defined in the Preamble.

“Alternative Transactiori means any acquisition or purchase of a materidlqroof the
Acquired Assets by a purchaser other than the Buger any merger, consolidation,
recapitalization, restructuring, reorganizatiomuldation or other business combination or
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disposition of the Acquired Assets, including, with limitation, under a chapter 11 plan, other
than a sale to the Buyer in accordance with thragdrereof.

“Ancillary Agreement8 means, collectively, the agreements to be executed
connection with the transactions contemplated s/Algreement, including the Assignment and
Assumption Agreement.

“Assigned Contractsis defined in_Section 1.3(c).

“Assigned Contracts Listhas the meaning set forth in Section 7.5(b).
“Assignment and Assumption Agreeméig defined in_Section 3.2(c).
“Assignment and Assumption Notite defined in Section 7.5(c).
“Assumed Liabilities is defined in Section 1.3.

“Auction” means the auction conducted pursuant to the Biddeoes Order.
“Bankruptcy Case is defined in the Recitals.

“Bankruptcy Codé is defined in the Recitals.

“Bankruptcy Court is defined in the Recitals.

“Base Purchase Prices defined in Section 2.1.

“Bid Deadlin€ is defined in_Section 7.2(a)(ii).

“Bid Procedures means the bid procedures and bid protections aalglepto Buyer and
approved by the Bankruptcy Court in the form thnet Seller petitioned the Bankruptcy Court to
approve on the Petition Date, and including thosecedures and protections specified in
Section 7.2, with such changes as are acceptaBlayter.

“Bid Procedures Ordérmeans the Order entered by the Bankruptcy Courtagung
bid procedures and bid protections including thpsecedures and protections specified in
Section 7.2, in the form attached hereto_as Exl@hiwith such changes as are acceptable to
Buyer.

“Bill of Sale” is defined in_Section 3.2(a).
“Break Up Feé is defined in Section 7.1(a).

“Business$ is defined in the Recitals.
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“Business Day means any day other than Saturday, Sunday, or aynyhét is a legal
holiday or a day on which banking institutions ieW York, New York are authorized by Law
or other Governmental Authority to close.

“Buyer’ is defined in the Preamble.

“Cash’ means cash and cash equivalents, including winesfiees, checks and other
readily marketable direct obligations of the Uniteiéites of America and certificates of deposit
issued by banks.

“Claim” has the meaning set forth in section 101(5) oBaekruptcy Code.
“Closing’ is defined in Section 3.1.

“Closing Daté is defined in Section 3.1.

“Closing Date Cash Paymehis defined in_Section 2.3.

“Codé€ means the Internal Revenue Code of 1986, as amended
“Company Recordsis defined in_Section 1.2(b).

“Confidential Information” is defined in_Section 6.5(b).

“Consent means any consent, approval, authorization, qaalibn, waiver, or
notification of a Governmental Authority or thirdef®on if required after giving effect to
applicable bankruptcy Law or the Sale Order.

“Consolidated Tax Returhmeans any Tax Return filed on a consolidated, lwoed,
unitary, aggregate or similar basis with anothens®e that owns, directly or indirectly, equity
interests in the Seller.

“Contract means any written or oral contract, agreemewgnse, sublicense, lease,
sublease, mortgage, instruments, guaranties, conanit{ undertaking, or other similar
arrangement.

“Cure Costs means those amounts that must be paid and olbligathat otherwise must
be satisfied, including pursuant to section 36%(b)he Bankruptcy Code as a condition of the
assumption and/or assignment of any Assigned Cantracluding the cost of obtaining
Consents in respect of the Assigned Contracts.

“Deposit is defined in_Section 2.2.
“Disputed Items Decisidhhas the meaning set forth in Section 2.4(e).

“Employee Benefit Plarfsmeans: (a) any employee benefit plans, as define
section 3(3) of ERISA and any “multi-employer plas defined in section 3(37) of ERISA or
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each deferred compensation and each bonus or ioidemtive compensation, stock purchase,
stock option, and other equity related compensgtian, program, agreement or arrangement;
each medical, surgical, hospitalization, life iresuwe, and other “welfare” plan, fund or program
(within the meaning of section 3(1) of ERISA andetiter or not it is subject to ERISA);
(b) each profit-sharing, stock bonus, or other ‘pen’ plan, fund or program (within the
meaning of section 3(2) of ERISA and whether or mots subject to ERISA); (c) each
employment, termination, severance, consulting;ecammpetition, change in control, or retention
agreement or arrangement; (d) and each other esglognefit plan, fund, program, agreement,
or arrangement, in each case, that is sponsoradtaimed or contributed to, or required to be
contributed to, by Seller or an ERISA Affiliate trwhich Seller or an ERISA Affiliate is party,
whether written or oral.

“Employee Related Costmeans any and all accrued expenses related tartioyees
of Seller, including, without limitation, with respt to each Newco Employee, an amount equal
to the number of accrued vacation days for suchdéegmployee, multiplied by the daily wages
for such Newco Employee and accrued bonus for thedd Employees, in each case, as set
forth on_Schedule 12.1(a).

“Environmental Clainf means any Action, Order of any Governmental AuitlgpLien,
fine, penalty, or, as to each, any settlement dgnuent arising therefrom, by or from any Person
alleging Liability of whatever kind or nature (imcling Liability or responsibility for the costs of
enforcement proceedings, investigations, cleanupyempmental response, removal or
remediation, natural resources damages, propertyages, personal injuries, medical
monitoring, penalties, contribution, indemnificatiand injunctive relief) arising out of, based on
or resulting from: (a) the presence, Release ogxposure to, any Hazardous Substances; or (b)
any actual or alleged non-compliance with any Eorvinental Law or term or condition of any
Environmental Permit.

“Environmental Law means all applicable federal, state and local $gmcluding
common law) or Orders relating to the protection r@tural resources, wildlife, or the
environment (including ambient air, indoor air, fage water, groundwater, land surfaces,
sediment or subsurface strata) or employee or @ubhklth or safety, or for the manufacture, use,
transport, treatment, storage, disposal, Releasthyreatened Release of Hazardous Substances,
petroleum products, asbestos, urea formaldehyddaiisn, polychlorinated biphenyls, or any
substance listed, classified or regulated as “luEmes” or “toxic” or any similar term under such
Environmental Law, including the Comprehensive Emvnental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. 88 BP&@ seq., the Resource Conservation and
Recovery Act of 1976, as amended, 42 U.S.C. 88 @ Gkq., the Clean Air Act, as amended,
42 U.S.C. 88 7401 et seq., the Emergency Plannmiy Gommunity Right-to-know Act, as
amended, 42 U.S.C. 88 11001 et seq., the Federr\Wallution Control Act, as amended, 33
U.S.C. 88 1251 et seq., the Oil Pollution Act o©Q@933 U.S.C. 88 2701 et seq. and the
Occupational Safety and Health Act of 1970, 29 0.8 651 et. seq. and the regulations
promulgated pursuant thereto, and any state ol docanterparts.
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“Environmental Liabilities’ means all Liabilities arising from any impairmesitdamage
to the environment (including ambient air, indooy aurface water, groundwater, land surfaces,
sediment or subsurface strata) or natural resoufaiisre to comply with Environmental Laws,
or the Release of or exposure to Hazardous Sulestan@) in connection with the prior or
ongoing ownership or operation of the Businesgppon, in, under, to or from any real property
currently or formerly owned, operated, occupiedieased in connection with the ongoing or
prior ownership or operation of the Business, idelg Liabilities related to: (i) the handling,
generation, treatment, transportation, storage, @sengement for disposal or disposal,
manufacture, distribution, formulation, packagirgabeling of Hazardous Substances or waste;
(i) the Release of or exposure to Hazardous Snbss (iii) any other pollution or
contamination of the surface, substrata, soil, gmgund water, surface water or marine
environments; (iv) any other obligations imposedamEnvironmental Laws with respect to the
Business; and (v) all obligations with respect &rspnal injury, property damage, wrongful
death and other damages and losses arising unplesadgbe Law as a result of any of the matters
identified in clauses (i) — (iv) of this definition

“Environmental Noticé means any written directive, notice of violationinfraction, or
notice respecting any Environmental Claim relatmg@ctual or alleged non-compliance with any
Environmental Law or any term or condition of anywionmental Permit.

“Environmental Permit§ means all licenses, permits, approvals, consemgificates,
registrations and other authorizations issued @untsto Environmental Laws in respect of the
Business.

“Equipment means all equipment, forklifts, trucks, automehil furniture, computers,
servers, machinery, apparatus, appliances, implsmespare parts, supplies and all other
tangible personal property of every kind and dgsiom, in each case, that are owned by the
Seller and used in or relate to the Business.

“ERISA” means the Employee Retirement Income Security ¢%c1974, as amended,
and any similar foreign Laws.

“ERISA Affiliate” means any entity that with Seller is: (a) membka controlled group
of corporations within the meaning of section 4})4g¢bthe Code; (b) a member of a group of
trades or businesses under common control witlennileaning of section 414(c) of the Code;
(c) a member of an affiliated service group witthe meaning of section 414(m) of the Code; or
(d) a member of a group of organizations requicetle aggregated under section 414(0) of the
Code.

“Escrow Agent means Wilmington Trust.
“Escrow Agreemeritis defined in_Section 2.2.
“Estimated Net Working Capitalhas the meaning set forth in Section 2.4(a).

“Estimated Net Working Capital Statemeértas the meaning set forth in Section 2.4(a).
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"Estimated NWC Deficithas the meaning set forth in Section 2.3.
"Estimated NWC Surplushas the meaning set forth_in Section 2.3.

“Excess Amouritis defined in_Section 7.2(a)(iv).

“Excluded Assetsis defined in_Section 1.2.

“Excluded Liabilities is defined in Section 1.4.

“Existing Contracts is defined in_Section 4.7.

“Existing Real Property Leasemeans the Contract for the lease of Real Property

“Expense Reimbursemehtimeans the reimbursement of the Buyer for its alcand
reasonable out of pocket fees, costs and expemnsdsding reasonable attorneys’ fees, other
professional fees and lender fees) incurred in ection with the transactions contemplated
hereby; provided, however, that in no event shhd tggregate amount of the Expense
Reimbursement exceed the amount of Three Hundreéniyw Five Thousand Dollars
($325,000.00).

“Final Net Working Capital is defined in_Section 2.4(c).
“Final Net Working Capital Statemefitis defined in_Section 2.4(c).

“Final Order” means an Order has not been (i) reversed, modvgdhted or stayed, (ii)
the time to appeal such Order has expired, arjdnh@iiappeal, petition for certiorari, reargument,
reconsideration or rehearing with respect therb#dl shen be pending. The requirement that the
Order become “Final” may be waived by written agneat by the Buyer.

“Financial Statementsis defined in_Section 4.8.

“Fixed Assets means all fixed assets owned and/or used in tmeluct of the Business
by Seller, including all such owned assets listadSahedule 1.1(c) and all such leased assets
listed on_Schedule 1.1(c).

“GAAP’ means United States generally accepted accouptimgiples and practices in
effect from time to time applied consistently thghout the periods involved.

“Governmental Authority means any agency, division, subdivision, audit grou
procuring office, or governmental or regulatoryraurity in any event or any adjudicatory body
thereof, of the United States or any state theveof any foreign government.

“Hazardous Substancésneans (i) any chemicals, materials, substanaesems in any
form, whether solid, liquid, gaseous, semisolid, amy combination thereof, whether waste
materials, raw materials, chemicals, finished potsluby-products, or any other materials or
articles, which are listed, defined or otherwissigeated as hazardous, toxic or dangerous under
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Environmental Law, including asbestos, urea formlydie foam insulation, and lead-containing
paints or coatings, (ii) any petroleum, petroleuenicatives, petroleum products or by-products
of petroleum refining, and (iii) any other chemijcalbstance or waste that is regulated by
Environmental Law or for which Liability can be imged under any Environmental Law.

“Highest Bid' is defined in_Section 7.2(i).
“Highest Biddet is defined in_Section 7.2(i).

“Intellectual Property means (i) patents, registered and unregisteradetnarks and
service marks, brand names, trade names, tradetsedomain names and URLS, social media
accounts, copyrights, designs, artwork (includiog Ekbel designs and advertisements), (ii)
applications for and registrations of such patemggjemarks, service marks, trade names, trade
secrets, domain names, copyrights, designs, amndorirt(including for label designs and
advertisements), and (iii) specifications for meiler manufacturing, packaging, labeling and
quality assurance and processing instructions, kihow and other proprietary information, in
each case whether held at Seller’s location osibdfby another Person, and

“Interim Balance Sheétis defined in Section 4.8.

“Inventory” means all raw materials, supplies, work-in-pragenished goods and
packaging materials of Seller held for use and leega the Business and finished goods
purchased in the Ordinary Course of Business déSahd held for resale.

“Inventory Count is defined in_Section 2.4(b).
“IP Assignment is defined in_Section 3.2(b).

“Key Customersmeans the top twenty (20) customers of Selleteims of gross sales
for the twelve (12) month period ending on Decen8ier2016.

“Key Suppliers means the top ten (10) suppliers of Seller imef gross costs for the
twelve (12) months ending on December 31, 2016.

“Knowledgé of Seller means the actual knowledge, followingednquiry, of Jack Kelly,
Matt Jackson, and Micah Valine.

“Labor Agreements means any and all Contracts, collective bargainagreements,
shop agreements, memoranda of understanding, sletfemnderstanding, side agreements and
other labor agreements between or applicable terSahd any certified or lawfully recognized
labor organization representing employees (inclgdanworks council, labor union, or labor
organization) employed by Seller, including, witholimitation, that certain Collective
Bargaining Agreement, dated February 1, 2015, loylmaiween Rupari Food Services, Inc. and
United Food and Commercial Workers InternationaibdnLocal 1546.

“Landlord’” means Store Master Funding V, LLC.
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“Law’ means any federal, state, provincial, local aeign law, statute, code, ordinance,
rule or regulation.

“Legal Proceedingmeans any judicial, administrative or arbitratians, suits, proceeds
(public or private), or claims of any proceedingsdr before a court or other Governmental
Authority.

“Lender’ means SunTrust Bank, Fifth Third Bank, and Ansa@apital LP.

“Liability” means any debt, liability, commitment, or obligat of any kind (whether
direct or indirect, known or unknown, fixed, abdelwr contingent, matured or unmatured,
asserted or not asserted, accrued or unaccruadidiged or unliquidated).

“Lien” means any interests, claims, charges, hypotlmtgtimortgages, pledges, deeds
of trust, security interests, equitable interests, title retentiomeagents, conditional sale or
installment contracts, finance leases, liens, sigbt setoff or recoupment, encroachments,
community or other marital property interests, eas@s, servitudes, rights of way,
encumbrances, leases, subleases, licenses, cosditovenants, puts, calls, options, burdens,
title defects, rights of others, or restrictionsh@ther on voting, sale, transfer, disposition or
otherwise), voting or voting trust agreements, mexpreemptive rights, rights of first offer,
negotiation or refusal or similar restrictions, tresions on use, transfer, receipt of income,
ownership of property, or exercise of any otherilaite of ownership, whether imposed by
agreement, understanding, Law, equity or otherwise.

“Material Adverse Effect” shall mean any circumstance, change or effectishan the
aggregate, materially adverse to the results ofatjp@s of the Business or the Acquired Assets
taken as a whole, other than any such change ectefésulting from (a) changes in general
economic or political conditions or the financing @apital markets in general or changes in
currency exchange rates, (b) changes in Laws ongdtain accounting requirements or
principles, (c) changes affecting generally theusides or markets in which the Business
operates, or (d) any natural disaster or any acteroorism, sabotage, military action or war
(whether or not declared) or any material escalatio worsening thereof; provided, however,
that with respect to each of clauses (a), (b)cpalove, any such circumstance, change or effect
shall only be disregarded and not taken into adcoudetermining whether a Material Adverse
Effect has occurred to the extent that such cirtant®, change or effect does not have a
disproportionate effect on the Business or the AegluAssets taken as a whole, relative to other
Persons operating in the same industry, sectagaors of the Business.

“Necessary Conserithas the meaning set forth in Section 7.6(l).

“Net Working Capital means the Accounts Receivable and Inventory aangfgiven
date of determination (in each case, as deternpuesliant to Exhibit A), minus the Liabilities
of Seller contemplated by Section 1.3(c) and Sacti(d).

“NWC Target means an amount equal to Twenty-Six Million Dadl$26,000,000).
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“Newco Employeéss defined in_ Section 6.8(b).

“NWC Escrow Accourit means the escrow account specified as the NWGQoksc
account pursuant to the Escrow Agreement.

“NWC Escrow Amouritmeans One Million Dollars ($1,000,000).

“Order’ means any order, injunction, judgment, decreéngyu endorsement, writ, and
assessment, or arbitration award of any GovernrhAatority.

“Ordinary Course of BusineSsmeans the operation and conduct of the Busineske
ordinary course, consistent with past practiceughoand including December 31, 2016, except
has such practice is restricted, modified, effectedltered by the filing of the Bankruptcy Case.
For the avoidance of doubt, the Seller’s businesastjges in January 2017 and thereafter shall
not be considered for purposes of this definition.

“Outside Daté is defined in_Section 7.4(d).
“Party’ and “Parties’ are defined in the Preamble.

“Permits means any permits, permit transfers, authoriratioapprovals, consents,
registrations, certificates and licenses relatiogthte Business issued by any Governmental
Authority (and pending applications for the foreggi

“Permitted Encumbrancésmeans (i) statutory liens for current propertyx&s and
assessments not yet due and payable, including flierad valorem Taxes and statutory liens not
yet due and payable arising other than by reas@amypfiefault by Seller, (ii) easements, rights of
way, restrictive covenants, encroachments andaimdn-monetary on the Real Property, which
do not, individually or in the aggregate, adversaffect the use or occupancy of such Real
Property as it relates to the operation of the Bess or materially detract from the value of the
Real Property or, (iii) applicable zoning Laws, Iding codes, land use restrictions and other
similar restrictions imposed by Law, and (iv) swather Liens or title exceptions as Buyer may
approve in writing in its sole discretion or whiclo not, individually or in the aggregate,
materially and adversely affect the operation efBusiness.

“Persorf means an individual, a partnership, a corporatemm association, a limited or
unlimited company, a joint stock company, a trust,joint venture, an unincorporated
organization or other entity or Government Authporit

“Petition’ is defined in the Recitals.
“Petition Daté€ is defined in the Recitals.
“Post-Closing Plaiis defined in_Section 6.8(e).

“Products is defined in_Section 4.22(a).
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“Purchase Pricéis defined in_Section 2.1.

“Purchased Depositsmeans all deposits of Seller (including depositsd security
deposits for rent and electricity) and prepaid gearand expenses of the Seller, such as for
security, as surety money, as a retainer or otimitas amounts, other than any deposits or
prepaid charges and expenses paid in connectidn avitrelating primarily to any Excluded
Assets or Excluded Liabilities.

“Qualified Bid’ is defined in_Section 7.2(a).
“Qualified Bidder is defined in_Section 7.2(a).

“Real Estate Taxédsmeans any and all Taxes payable by the Sellesyant to the
Existing Real Property Lease for all periods ptmthe Closing Date and for the period ending
on the Closing Date, regardless of when due putdoahe terms of the Existing Real Property
Lease.

“Real Property means that certain parcel of property locatedla600 Wentworth
Avenue, South Holland, lllinois 60473, togetherhatihe building located thereon and all fixtures
appurtenant thereto.

“Receivablesis defined in Section 4.18.

“Related Persohmeans, with respect to any Person, all past, gmesnd future
Affiliates, directors, officers, members, managetseckholders, employees, controlling persons,
agents, professionals, attorneys, accountantsstmeant bankers or representatives of any such
Person.

“Releasé means any release, spill, emission, leaking, pogpinjection, deposit,
disposal, discharge, dispersal, migration or leaghnto or through the indoor or outdoor
environment, or into or out of any property.

“Representativéss defined in_Section 6.1.

“Required Permitsis defined in_Section 4.15.

“Review Periotlis defined in_Section 2.4(d).

“Sale Hearing means the hearing to approve this Agreement aettisg entry of the
Sale Order.

“Sale Motiorf means, collectively, the Seller's motion(s), tdgr with appropriate
supporting papers and notices, for entry of the Bidcedures Order and the Sale Order, and the
granting of related relief, by the Bankruptcy Courfhe Sale Motion shall be in a form
reasonably satisfactory to the Buyer.
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“Sale Ordet means the order entered by the Bankruptcy Caumtaining the provisions
specified in_Section 7.3(a) and in the form attachereto as Exhibit C, with such changes as are
acceptable to Buyer.

“Sellable Inventory is defined in_Section 2.4(b).
“Seller’ is defined in the Preamble.

"Seller Adjustment Amourithas the meaning set forth_in Section 2.4(f)(i).

“Seller Benefit Plari is defined in_Section 6.8(e).
“Starting Auction Bid' is defined in_Section 7.2(c).
“Straddle Period is defined in_Section 8.2.

“Tax Returr’ means any report, return, information returnngl or other information,
including any schedules, exhibits or attachmengsetlo, and any amendments to any of the
foregoing required to be filed or maintained in wection with the calculation, determination,
assessment or collection of any Taxes (includitignesed Taxes).

“Taxes means (a) all taxes, however denominated, andikallcharges, levies, duties,
imposts or other assessments, including any irttepeialties or additions to tax that may
become payable in respect thereof, imposed by awe@ment, which taxes shall include all
income taxes, Transaction Taxes, capital, payrotl amployee withholding, unemployment
insurance, social security (or similar), sales asé, excise, franchise, gross receipts, occupation,
real and personal property, stamp, transfer, wornksnecompensation, customs duties,
registration, documentary, value added, alternative add-on minimum, estimated,
environmental (including taxes under section 59Ahef Code) and other obligations of the same
or a similar nature, whether arising before, onafier the Closing Date, (b) any transferee,
successor or other Liability in respect of Taxesanbther (whether by Contract or otherwise)
and any Liability in respect of any Taxes as a ltesuiany company being a member of any
“affiliated group” as defined in section 1504 ofetiCode, or any analogous combined,
consolidated or unitary group defined under sti#@eral, provincial, local or foreign Tax Law
and (c) any interest or penalties imposed witheespp any amounts described in (a) or (b).

“Termination Daté is defined in_Section 10.2(c)(ii).

“TR Agreement means that certain License Agreement, enteredadstof May 1, 2007,
by and between the Seller and Roma Dining LP, anded.

“Transaction Taxesis defined in Section 8.1.

"True-Up Deficit' has the meaning set forth_in Section 2.4(f)(ii).

"True-Up Surplus has the meaning set forth_in Section 2.4(f)(i).
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“Union” is defined in_Section 6.8(d).

“Updating Information’ is defined in_Section 6.10(a).

“Working Capital is defined in_Section 2.1.
“Working Capital Collai means Five Hundred Thousand Dollars ($500,000).

“Working Capital Statement Response Notidg defined in_Section 2.4(d).

[Signature Page Follows]
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IN WITNESS WHEREOF, the Parties hereto have catissdAgreement to be executed
by their respective officers thereunto duly authedi as of the date first above written.

RUPARI FOOD SERVICE, INC.

By:
Name: Jack Kelly
Its: Chief Executive Officer

Signature Page to the Asset Purchase Agreement
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IN WITNESS WHEREOF, the Parties hereto have catissdAgreement to be executed
by their respective officers thereunto duly authedi as of the date first above written.

CBQ,LLC
By:

Name:
Its:

Signature Page to the Asset Purchase Agreement
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