
 
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 

In re: §                 Chapter 11 
 §    
Seahawk Drilling Inc., §  Case No.: 11-_________ 
 §  
Seahawk Mexico Holdings LLC, § Case No.:  11-_________ 
 §  
Seahawk Drilling Management LLC, § Case No.:  11-_________ 
 §  
Seahawk Offshore Management LLC, § Case No.:  11-_________ 
 §  
Energy Supply International LLC, § Case No.:  11-_________ 
 §  
Seahawk Drilling LLC, § Case No.:  11-_________ 
 §  
Seahawk Global Holdings LLC,  § Case No.:  11-__________ 
 §  
Seahawk Drilling USA LLC, § Case No.:  11-_________ 
 §  
 Debtors. §    Motion for Joint Administration Pending 

 
DEBTORS’ EMERGENCY MOTION, PURSUANT TO SECTIONS 105, 363 AND 365 OF  

THE BANKRUPTCY CODE AND RULES 2002, 6004, 6006, 9007, AND 9014 OF THE 
FEDERAL RULES OF BANKRUPTCY PROCEDURE, FOR AN ORDER  

(i) SCHEDULING AN EXPEDITED HEARING TO APPROVE THE SALE OF 
SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS; (ii) SETTING DEADLINES 

FOR FILING OBJECTIONS TO (1) THE PROPOSED SALE AND (2) THE PROPOSED 
ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS AND THE PAYMENT 

OF CURE CLAIMS IN CONNECTION THEREWITH; AND 
(iii) APPROVING THE FORM AND MANNER OF NOTICE THEREOF 

               
 

NOTICE UNDER BLR 9013(b) AND 9013(i) 

THIS MOTION SEEKS AN ORDER THAT MAY ADVERSELY AFFECT 
YOU.  IF YOU OPPOSE THE MOTION, YOU SHOULD IMMEDIATELY 
CONTACT THE MOVING PARTY TO RESOLVE THE DISPUTE. IF YOU 
AND THE MOVING PARTY CANNOT AGREE, YOU MUST FILE A 
RESPONSE AND SEND A COPY TO THE MOVING PARTY.  YOU MUST
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FILE AND SERVE YOUR RESPONSE WITHIN 21 DAYS OF THE DATE 
THIS WAS SERVED ON YOU.  YOUR RESPONSE MUST STATE WHY THE 
MOTION SHOULD NOT BE GRANTED. IF YOU DO NOT FILE A TIMELY 
RESPONSE, THE RELIEF MAY BE GRANTED WITHOUT FURTHER 
NOTICE TO YOU.  IF YOU OPPOSE THE MOTION AND HAVE NOT 
REACHED AN AGREEMENT, YOU MUST ATTEND THE HEARING.  
UNLESS THE PARTIES AGREE OTHERWISE, THE COURT MAY 
CONSIDER EVIDENCE AT THE HEARING AND MAY DECIDE THE 
MOTION AT THE HEARING. 

EMERGENCY RELIEF HAS BEEN REQUESTED.  IF THE COURT 
CONSIDERS THE MOTION ON AN EMERGENCY BASIS, THEN YOU WILL 
HAVE LESS THAN 21 DAYS TO ANSWER.  IF YOU OBJECT TO THE 
REQUESTED RELIEF OR IF YOU BELIEVE THAT THE EMERGENCY 
CONSIDERATION IS NOT WARRANTED; YOU SHOULD FILE AN 
IMMEDIATE RESPONSE. 

REPRESENTED PARTIES SHOULD ACT THROUGH THEIR ATTORNEY. 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 
 

Seahawk Drilling, Inc. (“Seahawk” of the “Company”) and its above-captioned affiliated 

debtors (collectively, the “Debtors”), file this Emergency Motion Pursuant To Sections 105, 363 

and 365 of the  Bankruptcy Code And Rules 2002, 6004, 6006, 9007, and 9014 of the Federal 

Rules Of Bankruptcy Procedure, for an Order (i) Scheduling an Expedited Hearing To Approve 

The Sale of Substantially All of the Debtors’ Assets; (ii) Setting Deadlines for Filing Objections 

To (1) the Proposed Sale and (2) the Proposed Assumption and Assignment of Executory 

Contracts and the Payment of Cure Claims in Connection Therewith; and (iii) Approving the 

Form and Manner of Notice Thereof (the “Sale Motion”).  In support of this Sale Motion, the 

Debtors respectfully state: 
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JURISDICTION AND PROCEDURAL STATUS 

1. This Court has jurisdiction over this Sale Motion pursuant to 28 U.S.C. §§ 157 and 

1334.  Venue of the Debtors’ chapter 11 cases in this district is proper pursuant to 28 U.S.C. §§ 

1408 and 1409.  This is a core proceeding pursuant to 28 U.S.C. § 157(b). 

2. On the date hereof (the “Petition Date”), the Debtors filed their respective 

voluntary petitions for relief under title 11 of the United States Code (the “Bankruptcy Code”).  

Contemporaneously herewith, the Debtors have sought joint administration of these chapter 11 

cases. 

3. The Debtors continue to operate their businesses and manage their properties as 

debtors-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee, 

examiner, or creditors’ committee has been appointed in these cases. 

FACTUAL BACKGROUND 

A. Events Leading To The Debtors’ Petitions 

1. Seahawk is a Delaware corporation formed in 2008 and headquartered in Houston, 

Texas, with operations throughout the U.S. Gulf of Mexico.  Each of the other debtors is a direct 

or indirect subsidiary of Seahawk.1  As of the Petition Date, Seahawk’s stock is publicly traded on 

the NASDAQ Exchange under the ticker symbol, “HAWK.” 

2. Seahawk operates a jackup rig business that provides contract drilling services to 

the oil and natural gas exploration and production industry throughout the U.S. Gulf of Mexico.2  

                                                 
1 The debtor-subsidiaries of Seahawk are:  Seahawk Drilling LLC, Energy Supply International LLC, Seahawk 
Global Holdings LLC, Seahawk Mexico Holdings LLC, Seahawk Drilling Management LLC, Seahawk Offshore 
Management LLC and Seahawk Drilling USA LLC.  The subsidiaries of Seahawk that are incorporated in Mexico or 
have branches in Mexico are not a part of this chapter 11 proceeding. 
2 Jackup rigs are mobile, self-elevating drilling platforms equipped with legs that can be lowered to the ocean floor 
until a foundation is established to support the drilling platform.  The Debtors’ rigs work in water depths up to 300 
feet and can drill to a depth of 25,000 feet. 
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The Debtors contract with their customers on a dayrate basis to provide rigs and drilling crews.  

The Debtors’ fleet of mobile offshore drilling rigs consists of twenty (20) shallow water jackup 

rigs.  Three (3) of the Debtors’ six (6) rigs in Texas are located at Matagorda Island 721 in 

Aransas County.  Two rigs are located at Sabine Pass, Texas, and one rig is located at High Island 

176 in Galveston County.  The remainder of Seahawk’s rigs are currently located in Louisiana. 

3. Seahawk is a former subsidiary of Pride International, Inc. (“Pride”).  On 

August 4, 2009, the Board of Directors of Pride approved a plan to separate Pride into two 

independent, publicly-traded companies (the “Spin-Off”).  The separation occurred through the 

distribution to Pride stockholders of all of the shares of common stock of Seahawk that held, 

directly or indirectly, the assets and liabilities of Pride’s jackup rig business. 

4. On August 24, 2009 (the “Spin-Off Date”), each Pride stockholder received one-

fifteenth (1/15) of a share of Seahawk’s common stock for each share of Pride common stock held 

at the close of business on August 14, 2009.  After the Spin-Off, Seahawk became an independent 

public company.  Pride no longer retains any ownership interest in Seahawk, although the two 

companies are parties to various agreements entered into in connection with the Spin-Off 

(collectively, the “Pride Agreements”). 

5. Since mid-2008, the demand for drilling services has declined dramatically, 

principally as a result of the global financial crisis, declining prices of crude oil and natural gas 

and deteriorating worldwide economic conditions.  The decline in the United States jackup rig 

market since 2009 has been one of the sharpest downturns for domestic jackup rig activity over 

the past thirty (30) years.  In addition, the regulatory and financial uncertainties regarding a 
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former customer, PEMEX, have had a significant effect on Seahawk’s business.3  Finally, from 

August 2009 to March 2010, the Debtors’ active rig count averaged five (5) to seven (7) working 

rigs at any given time. 

6. On April 20, 2010, the demand for offshore drilling services in the Gulf of Mexico 

was further negatively impacted by the Macondo well blowout, prompting, among other things, 

the United States Government to issue a moratorium on all U.S. offshore drilling.  On May 26, 

2010, the moratorium on Gulf of Mexico drilling in waters less than 500 feet deep was lifted.  

Subsequently, in November 2010, the deep water moratorium was lifted.  However, since the 

Macondo incident, notwithstanding the termination of the Government-imposed drilling 

prohibitions, the Debtors’ customers are experiencing significant delays in the issuance of drilling 

permits and very few new drilling permits have been issued.  In addition, there is an increasingly 

uncertain regulatory and cost environment which continues to adversely affect the Debtors’ 

business. 

7. As a result of all of these factors, Debtors’ active rig count declined to three (3) 

working rigs during October 2010.  While there has been some recent marginal improvement in 

market conditions (seven (7) rigs are currently working), the combined impact of all of these 

events, together with negative cash flows throughout 2009 and 2010, has severely stressed and 

exhausted the Debtors’ liquidity and even the current operating level results continue to produce 

negative cash flows for the Debtors.  Seahawk’s Board of Directors (the “Board”) and its 

management have closely monitored the impact of these conditions and evaluated potential 

alternatives to address and improve these circumstances with the assistance of various 

professionals and outside advisors, including Alvarez & Marsal North America, LLC (“A&M”). 

                                                 
3 Pemex Exploración y Producción (“PEMEX”) is the exploration and production subsidiary of the national oil 
 

Case 11-20089   Document 19   Filed in TXSB on 02/12/11   Page 5 of 34



90303148.17  
-6- 

 

8. In November 2010, Seahawk publicly announced that its Board had initiated a 

process to explore and consider possible strategic alternatives, including, but not limited to 

transactions involving additional funding, recapitalizations, sales of assets, or a sale or merger of 

Seahawk.  Seahawk’s Board, through its finance committee (the “Finance Committee”), with 

regular and substantial Board and independent directors’ participation, supervised the process and 

were managed by Simmons & Company International (“Simmons”) and other advisors. 

9. In February 2011, after evaluating the indications of interest and potential offers 

received from a number of interested parties, the Board authorized the Debtors to enter into an 

Asset Purchase Agreement (the “APA”) with Hercules Offshore, Inc. (“Hercules”).4  The 

executed APA contemplates the acquisition by Hercules or one or more of its subsidiaries 

(“Purchaser”) of substantially all of the assets and jackup rigs of the Debtors (the “Purchased 

Assets”) through a sale pursuant to section 363 of the Bankruptcy Code (the “Transaction”).  The 

aggregate consideration for the Purchased Assets (defined in the APA as the “Base Aggregate 

Consideration”) is (a) 22,321,425 shares of Hercules Common Stock (the “Hercules Shares”) 

plus (b) cash in an amount equal to $25,000,012 (the “Cash Payment”), subject to certain 

adjustments.  Using the closing stock price of Hercules’ stock as of February 10, 2011, the Base 

Aggregate Consideration would be valued at approximately $105 million before any adjustments.  

The Base Aggregate Consideration is to be payable at closing by Purchaser to Sellers. 

10. The Debtors have sought chapter 11 protection in order to protect and preserve 

their going concern value and to facilitate a prompt sale of substantially all of their assets to 

Hercules for the benefit of all stakeholders.  The Debtors have determined in the prudent exercise 

                                                                                                                                                               
company of Mexico. 
4 The summary description of the APA set forth herein is qualified in its entirety by reference to the terms of the APA 
itself. 
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of their business judgment that the proposed course of action is the best alternative to ensure that 

the maximum value of Seahawk’s assets will inure to the benefit of all of their creditors and 

interestholders. 

11. Additional information regarding the Debtors’ business, capital structure, and the 

circumstances and events leading to these chapter 11 cases is contained in the Declaration of 

Randall D. Stilley in Support of First Day Motions, filed contemporaneously herewith and 

incorporated herein by reference. 

B. The Proposed Sale 
 

12. The Debtors filed these chapter 11 bankruptcy cases to effectuate the terms and 

provisions of the APA by and between the Debtors and Hercules (collectively, the “Purchaser”) 

under a sale pursuant to section 363 of the Bankruptcy Code.  A true and correct copy of the 

executed APA is attached hereto as Exhibit A and incorporated herein for all purposes. 

13. One of the conditions precedent to the closing of the APA is that this Court enter 

an order approving the APA.  The Debtors have concluded that a chapter 11 filing designed to 

facilitate a sale of the Debtors’ assets to the Purchaser through a section 363 sale would most 

efficiently consummate the sale and is necessary to prevent continued operating losses and 

diminution of the Debtors’ enterprise value.  Under the APA, the Debtors also intend to assume 

and assign virtually all of their executory contracts, but not unexpired leases, to the Purchaser.   

14. The Debtors, in consultation with Simmons, and its Board have concluded that the 

Purchaser’s offer was the highest and best offer received.  In the opinion of Simmons and the 

Board, further marketing efforts would not likely result in any offers superior to the Hercules 
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APA.  The Declaration of Simmons & Company International is attached hereto as Exhibit 1 and 

incorporated herein by reference for all purposes. 

15. Pursuant to the terms and conditions of (i) that certain Debtor-In-Possession Credit 

Agreement (the “DIP Credit Agreement”) by and between Seahawk and D.E. Shaw Direct 

Capital Portfolios, L.L.C. and certain lenders thereto (the “DIP Lenders”) and (ii) that certain 

proposed Interim Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, and 364 of the Bankruptcy 

Code (I) Authorizing the Debtors to Obtain Postpetition Financing and Use Cash Collateral and 

(II) Granting Liens, Security Interests and Superpriority Claims (the “DIP Order”), any sale of all 

or substantially all of the Debtors’ assets is prohibited unless the sale generates sufficient proceeds 

to pay all DIP Obligations (as defined in the DIP Order), all DIP Obligations are indefeasibly paid 

in full in cash, and the commitments under the DIP Credit Agreement are terminated.  As a result, 

the APA provides for a cash portion of the Base Aggregate Consideration (as defined in the APA) 

sufficient to pay in full in cash the DIP Obligations.  Concurrently with the closing of the sale, the 

cash portion paid by Hercules to the Debtors will be used to indefeasibly pay the DIP Obligations 

and the commitments to make loans under the DIP Credit Agreement will terminate.  The 

Hercules Shares received by the Debtors will be held by an escrow agent to be distributed to 

holders of allowed claims against and interests in the Debtors pursuant a confirmed chapter 11 

plan or pursuant to further orders of this Court. 

16. The Debtors believe that because it is anticipated that the purchase price will fully 

satisfy all claims against the Debtors and Hercules’ offer is the highest and best offer the Debtors 

have been able to obtain, the APA is in the best interests of the Debtors and all parties-in-interest, 

and accordingly, should be approved. 
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THE NEED FOR AN EXPEDITED SALE 

17. As set forth above, and as further detailed in the First Day Affidavit of Randall D. 

Stilley filed contemporaneously herewith, the Debtors have been substantially affected by the 

downturn in the natural gas market, the moratorium on new offshore oil and gas drilling permits 

and general economic conditions.  The Debtors have suffered operating losses prior to the Petition 

Date and likewise have projected that they will continue to suffer operating losses throughout 

2011.  Every day the Debtors continue their operations, and even during the pendency of these 

bankruptcy cases, the Debtors assets continue to experience a further deterioration in value. 

18. Furthermore, an expedited sale of the Debtors’ assets is a mandatory condition of 

the APA.  Without an expedited sale, the APA will not be consummated and the Debtors’ estate 

and all the Debtors’ creditors and shareholders will lose a significant opportunity to achieve what 

the Debtors believe is the highest and best recovery on their claims and interests. 

RELIEF REQUESTED 
 

19. The Debtors request that, at the initial hearing on this Sale Motion (the 

“Preliminary Sale Hearing”), the Court enter an order substantially in the form attached hereto 

as Exhibit C, that:  (1) schedules an expedited hearing to consider final approval of the Sale 

Motion; (2) sets deadlines for filing (a) objections to the Sale Motion, and (b) objections to the 

proposed assumption and assignment of executory contracts in connection with the sale and the 

payment of cure claims in connection therewith; and (3) approves the form and manner of notice 

of the final hearing to approve the sale (“Final Sale Hearing”).5 

A. REQUEST FOR AN EXPEDITED HEARING TO APPROVE THE SALE OF 
 SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS. 

 
                                                 
5 The Debtors have filed a separate motion seeking approval of the Termination Fee payable to Purchaser under 
certain conditions. 
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20. The Debtors submit that the sale of the Purchased Assets is essential to preserve 

the going concern value of Debtors’ business.  The Debtors assert that each day the Purchased 

Assets are subject to the market and the bankruptcy process will cause further losses in operating 

revenue, diminish the value of the Purchased Assets and threaten the viability of projected creditor 

and stakeholder recoveries.  Accordingly, from the Debtors’ perspective, the APA represents a 

reasonable exercise of the Board’s and management’s business judgment and an expedited sale is 

in the best interests of the Debtors and all of their economic claim and interestholders. 

21. The Debtors and Simmons have expended substantial time and resources soliciting 

potential purchasers of the Debtors’ assets pre-petition and accordingly are of the opinion that the 

APA with the Purchaser represents the best terms the Debtors can reasonably anticipate to obtain 

and that the process they have implemented is comprehensive, fulsome and appropriate in every 

respect. 

KEY TERMS OF THE APA 

22. A summary of the pertinent provisions of the APA are as follows6: 

 
Seller 
(APA p.1) 
 

The Debtors 

Purchasers 
(APA p.1) 

Hercules Offshore, Inc. and SD Drilling LLC, a Delaware limited liability 
company (“Newco”) 
 

Purchase Price 
(APA § 2.4) 

Subject to the other terms of this Agreement, the aggregate consideration for 
the Purchased Assets shall consist of (a) 22,321,425 shares of Hercules 
Common Stock (the “Hercules Shares”) and (b) cash in an amount equal to 
$25,000,012 (the “Cash Payment” and, together with the Hercules Shares, 
the “Aggregate Consideration”) 

                                                 
6 The summary of the APA is intended only to assist the Court and parties-in-interest in understanding the key 
aspects of the transaction.  In the event of any conflict between this summary and the APA, the APA shall control.  
The APA can be amended by the parties pursuant to a written amendment, provided that the amendment does not 
materially reduce the consideration provided to the Debtors’ estates.  Any capitalized terms not defined herein shall 
have the meaning set forth in the APA.   
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Purchased 
Assets 
(APA § 2.1(a)–
(n)) 

All of the Debtors’ right, title, and interest in and to all of the property, 
including but not limited to:  
 
Rigs.  The jackup Rigs listed on Schedule 2.9, each of which is located in 
the United States of America (the “Transferred Rigs”); 
 
Contracts.  All of the interests, rights, Claims, and benefits arising or 
accruing to any of Sellers under any Contract (including any Lease) to 
which a Seller is a party or has or may acquire a benefit and that relate to the 
Purchased Assets or Business (the “Assigned Contracts”), including the 
Assigned Contracts listed in Schedule 2.3(a), to the extent Sellers’ interest in 
such Contract is transferable;   
 
Equipment. All furniture, equipment, computers, computer equipment, 
machinery, tools, hand tools, spare parts, test equipment, supplies, 
inventory, office supplies, telephones, and all other tangible personal 
property of every kind and description insofar as any of the foregoing relates 
to the operation of the Purchased Assets or Business (the “Equipment”), 
including the Equipment listed in Schedule 2.1(c); 
 
Rolling Stock.  All automobiles, vans, trucks, trailers, and other motorized 
and similar vehicles and stock of every kind, whether owned or leased, used 
in the operation of the Purchased Assets or Business, including as listed in 
Schedule 2.1(d); 
 
Additional Tangible Assets.  All other Tangible Personal Property of every 
kind used in the operation of the Purchased Assets or Business, together 
with any rights appurtenant thereto, including any express or implied 
warranty by the manufacturer, vendor, or lessor of any such Tangible 
Personal Property; 
 
Accounts and Notes Receivable.  All trade accounts receivable, notes 
receivable, and other rights of Sellers to payment from customers and other 
third parties and other amounts due from customers and other third parties 
or that become due, including all assets constituting working capital, that 
relate to or arise from the operation of the Purchased Assets or Business; 
 
Insurance Benefits.  All insurance benefits arising from or related to the 
Purchased Assets, Business, and Assumed Liabilities;  
 
Cash.  All cash and cash equivalents, securities, money on deposit with 
banks, certificates of deposit, and similar short-term investments (if any) of 
Sellers; 
 
Prepaid Deposits and Expenses.  Any deposits and prepaid expenses (paid 
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to or by Sellers), claims for refunds, and rights of set off related to the 
Purchased Assets or Business; 
 
Claims and Warranties.  Any and all Claims, warranties, reimbursements, 
and indemnities against third parties relating or attributable to the Business, 
the Purchased Assets, or the Assumed Liabilities, whether choate or 
inchoate, known or unknown, contingent or non-contingent; 
 
Permits. Any and all Permits, including pending applications or filings 
therefor and renewals thereof, of every kind under which any of Sellers has 
or may acquire any benefits or rights, or by which any of Sellers or any of 
the Purchased Assets may be subject or bound, or that relate to or are used 
or held for use in the operation of the Purchased Assets or Business 
(collectively, the “Assigned Permits”);  
 
Intangible Assets.  Any and all customer and supplier relationships, and 
other Intangible Personal Property of every kind (other than the Computer 
Software, Trademark Intellectual Property and Website Intellectual 
Property, and uniform resource locator addresses, trade dress, logos, 
slogans, symbols and corporate names that constitute Intellectual Property) 
that relate to or are used in the operation of the Purchased Assets or 
Business, together with all rights appurtenant thereto (the“Assigned 
Intangible Assets”); 
 
Books and Records.  Original copies of the Transferred Rig Documents, 
Assigned Contracts, Assigned Permits, and Assigned Intangible Assets and 
photocopies of the other Books and Records (collectively, the “Transferred 
Books and Records”); 
 
Other Assets.  To the extent not otherwise enumerated in this Section 2.1 all 
other tangible or intangible assets, rights, privileges, benefits, Claims, and 
interests of a Seller, whether real, personal or mixed, of every kind and 
description and wherever located, that relate to, used in or held for use in the 
operation of the Purchased Assets or Business. 
 

Excluded 
Assets 
(APA § 2.2(a)–
(o)) 
 

Notwithstanding anything to the contrary in Section 2.1 or elsewhere in this 
Agreement or other Transaction Documents, the Purchased Assets shall not 
include:  
 
Transaction Rights.  All rights of Sellers under this Agreement and the other 
Transaction Documents, and all cash and non-cash consideration (including 
the Hercules Shares and the Cash Payment) payable or deliverable to, or on 
behalf of, Sellers by Purchasers pursuant hereto and thereto; 
 
Rigs.  Any Rig that is deemed to be an Excluded Asset pursuant to Section 
2.9, together with all of the Equipment located on each such Rig; 
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Contracts.  All rights of Sellers under any Contract that is not an Assigned 
Contract, including those Contracts listed in Schedule 2.2(c); 
 
Permits.  Any and all rights of Sellers under any Permit that is not an 
Assigned Permit; 
 
Insurance Benefits.  Any and all insurance benefits arising from or relating 
to (i) Excluded Assets and Retained Liabilities, (ii) Claims made by Sellers 
prior to the Closing with respect to the Purchased Assets and Business, and 
(iii) the matters set forth in Schedule 2.2(e); 
 
Books and Records.  The original copies of all of the Books and Records, 
other than the original copies of the Transferred Rig Documents, Assigned 
Contracts, Assigned Permits, and Assigned Intangible Assets (which shall 
be provided to Purchasers pursuant to Section 2.1(m) and of which Sellers 
may retain photocopies), and any Books and Records of Sellers (i) that are 
not permitted to be transferred to Purchasers under applicable Law, (ii) that 
constitute charters, bylaws, limited liability company agreements, minute 
books, stock transfer records, and other records related to the corporate 
governance of Sellers, and (iii) all other books and records of Sellers that do 
not relate primarily to the Purchased Assets, Transferred Employees, or 
Business (collectively, the “Retained Books and Records”); 
 
Third Party Property. Any improvements, equipment, inventory and any 
other tangible personal property located at the Leased Real Property or on 
the Transferred Rigs as of the Closing Date that are not owned by or leased 
to Sellers; and 
 
Equity Interests.  Any Equity Interest in any Seller or any direct or indirect 
subsidiary of a Seller; 
 
Bankruptcy Claims.  Any and all Claims or rights of Sellers arising under 
chapter 5 of the Bankruptcy Code; 
 
Pride Claims.  Any and all Claims or rights of Sellers or any Affiliate 
thereof against Pride or any Affiliate thereof;    
 
Claims and Warranties.  Any and all Claims, warranties, reimbursements, 
and indemnities of Sellers, whether choate or inchoate, known or unknown, 
contingent or non-contingent with respect to the matters set forth in 
Schedule 2.2(k); 
 
Leased Real Property.  All leasehold interests in the real property listed in 
Schedule 2.2(1) (the “Leased Real Property”), together with all Real 
Property Rights related thereto and all Improvements and Tangible Personal 
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Property located at, under, or on such Leased Real Properties or otherwise 
related thereto; 
 
Intellectual Property. The Intellectual Property constituting: (i) Sellers’ 
software programs, tools, kits, and any content or related documentation or 
third party or open source code embedded therein, either locally stored on 
Sellers’ computers or remotely accessed by Sellers, that is owned or made 
available to Sellers and is used in, held for use in, or is necessary for the 
operation of the Purchased Assets or Business or otherwise, and any 
upgrades, updates, releases, fixes, enhancements, or modifications thereto, 
and all written materials and specifications applicable thereto (collectively, 
the “Computer Software”); (ii) the name “Seahawk Drilling” and the mark 
“Seahawk Drilling” and any other registered or unregistered trademarks, 
trade names, service marks, domain names, and email addresses, including 
the term “Seahawk”, used or held for use in the Business (collectively, the 
“Trademarks”), and any and all goodwill associated with the Business 
embodied in the Trademarks, and any and all rights of Sellers with respect 
to the Trademarks (collectively, the “Trademark Intellectual Property”); 
(iii) Sellers’ internet website located at www.seahawkdrilling.com and any 
derivations thereof (collectively, the “Website”) and all intellectual property 
rights that may exist or arise in connection with the Website, including all 
Underlying Technology (collectively, the “Website Intellectual Property”); 
and; (iv) uniform resource locator addresses, trade dress, logos, slogans, 
symbols and corporate names. 
 
Goodwill.  Any goodwill and going concern value related to the Business; 
and 
 
Accounts and Notes Receivable.  The trade accounts receivable, notes 
receivable, and other rights of Sellers to payment from, and other amounts 
due or that become due, including all assets constituting working capital, 
that relate to Blake International USA Rigs, LLC or any Affiliate thereof. 
 

Assigned 
Contracts 
(APA § 2.3) 

Transfer of Contracts and Permits.  At least three Business Days prior to 
the Closing Date, Purchasers may designate any Contracts that would 
otherwise be an Assigned Contract as a Contract to be excluded from the 
Purchased Assets for purposes of Section 2.1(b).  Any such designation by 
Purchasers shall not reduce Purchaser’s assumption of any working capital 
liabilities pursuant to Section 2.7(a), unless both (i) such working capital 
liability was incurred pursuant to such designated Contract and (ii) such 
working capital liability is not attributable to goods and services provided to 
the Business prior to the Closing, in which case such working capital 
liability shall not be assumed under Section 2.7(a). 
 
Notwithstanding anything herein to the contrary, this Agreement shall not 
constitute an assignment to Purchasers of (and Purchasers shall not assume 
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any rights or obligations under) any Contract or Permit if an attempted 
assignment thereof, without the Consent of a Governmental Authority or 
other third party thereto, would constitute a breach of the Contract or 
Permit, unless such Consent has been received or such assignment is 
otherwise authorized and permitted by the Transfer Order or other Order of 
the Bankruptcy Court.  The Transfer Order shall provide that any Assigned 
Contracts that are executory contracts shall be assumed by Sellers and 
assigned to Purchasers at the Closing, and Sellers shall pay all pre-Closing 
cure amounts under Assigned Contracts required to be so paid by the 
Bankruptcy Court in connection with such assumptions by Sellers (the 
“Cure Amounts”).  The Sellers shall use their commercially reasonable 
efforts to advise the Purchasers promptly in writing with respect to any 
Contract or Permit that Sellers’ Know or have substantial reason to believe 
shall not or may not be subject to assignment to Purchasers hereunder.  
Without in any way limiting Sellers’ obligations to obtain all Consents 
necessary for the sale, transfer, assignment and delivery of the Assigned 
Contracts and Assigned Permits and the other Purchased Assets to 
Purchasers hereunder, if any such Consent is not obtained or if such 
assignment is not permitted irrespective of Consent and the Closing 
hereunder is consummated, Sellers shall use commercially reasonable 
efforts to continue to promptly seek Consent or other approval for the sale, 
transfer, assignment and delivery thereof; provided, that in no circumstance 
shall any such obligation of Sellers extend beyond the date that Sellers’ Plan 
of Reorganization is confirmed by the Bankruptcy Court and has become 
effective. 
 

Assumed 
Liabilities 
(APA § 2.7(a)–
(e)) 

The Assumed Liabilities include: 
 
Working Capital Liabilities.  The current accounts payable of, and accruals 
for good and services received by, Sellers as of the Closing Date attributable 
to the Purchased Assets; provided that, for purposes of clarity, such working 
capital liabilities shall exclude accounts payable to Blake International USA 
Rigs, LLC or its Affiliates.  Nothing in this Section 2.7(a) shall be deemed 
to effect the assumption of any Contract that is not otherwise an Assigned 
Contract, but the assumption of liabilities under this Section 2.7(a) shall be 
subject to Section 2.3(a). 
 
Contracts.  The Liabilities of Sellers under the terms of any Assigned 
Contract to the extent that such Liabilities are performance obligations, or 
otherwise attributable to the period, from and after the closing; 
 
Permits.  The Liabilities of Sellers under the terms of any Assigned Permit 
to the extent that such Liabilities are performance obligations, or otherwise 
attributable to the period, from and after the Closing; 
 
Claims relating to Assumed Liabilities.  In the event Claims are filed in the 
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Sellers’ Bankruptcy Cases on account on the Assumed Liabilities, Sellers 
shall provide Purchasers written notice of such filing within five (5) 
Business Days after their filing.  Purchasers shall have the right to appear, 
defend and settle those Claims in the Bankruptcy Court.  Notwithstanding 
the foregoing, Sellers shall be solely responsible for any Claims that exceed 
the amount of current liabilities assumed under Section 2.7(a) and included 
in the post-Closing adjustment process under Section 2.10; and 
 
Performance Bond.  Purchasers shall either assume Sellers’ $2.0 
performance bond in favor of the Texas general land office relating to the 
Seahawk 2008 Rig, or otherwise post their own performance bond such that 
such $2.0 performance bond may be terminated by Sellers. 

 
Retained 
Liabilities 
(APA § 2.8(a)–
(b)) 

The Excluded Liabilities include: 
 
Subject to the terms of the Transfer Order, Sellers shall retain and be solely 
liable for and hereby expressly agree to retain any and all of their respective 
Liabilities not expressly assumed by Purchasers in Section 2.7 (collectively, 
the “Retained Liabilities”), regardless of whether any such Retained 
Liability is disclosed herein or in any Schedule hereto, whether known or 
unknown, absolute or contingent, liquidated or unliquidated, whether due or 
to become due, and whether Claims with respect thereto are asserted before 
or after the Closing Date.  Notwithstanding the preceding sentence, Retained 
Liabilities shall include the following: 
 
• Transaction Liabilities.  Any and all Liabilities of Sellers under the 

Transaction Documents; 

• Excluded Assets.  Any and all Liabilities of Sellers with respect to the 
Excluded Assets; 

• Purchased Assets and Pre-Closing Business.  Except as provided in 
Sections 2.7(a), 2.7(b), and 2.7(c), all Claims and Liabilities arising out 
of Sellers’ ownership, operation, use, or maintenance of the Purchased 
Assets or Business, as well as any matters arising from events 
occurring, conditions existing, or costs accruing prior to the Closing 
and Taxes; 

• Contracts.  Except as provided in Sections 2.7(a) and 2.7(b), any and 
all Liabilities of Seller, including Cure Amounts, that relate to the 
Assigned Contracts to the extent any such Liability is performable or 
otherwise attributable to the period prior to the Closing; 

• Permits.  Except as provided in Sections 2.7(a) and 2.7(c), any and all 
Liabilities of Sellers that relate to the Assigned Permits to the extent 
any such Liability is performable or otherwise attributable to the period 
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prior to the Closing; 

• Taxes.  Any and all Liabilities of Sellers for Taxes that relate to (A) the 
ownership, operation, use, or maintenance of the Purchased Assets or 
Business prior to the Closing Date, or (B) any sales, use, transfer, or 
other similar Taxes imposed as a result of the consummation of the 
Contemplated Transactions or performance of the Transaction 
Documents; 

• Legal Proceedings.  Any and all Liabilities of Sellers that relate to any 
Proceeding (A) involving the Purchased Assets or Business, including 
warranty, personal injury, breach of contract, failure to perform, 
infringement, noncompliance with Law, and tort Claims, that is (1) 
pending or threatened as of the Closing, or (2) commenced after the 
Closing but that arises out of or relate to any event, omission, or 
occurrence happening as of or prior to the Closing, or (B) set forth in 
Schedule 2.8(a)(vii); 

• Pride Claims.  Any and all Liabilities of Sellers under agreements 
entered into among Seahawk Parent and Pride International, Inc. 
(“Pride”) at the time of Seahawk Parent’s spin-off from Pride effective 
August 4, 2009, including (i) any obligation to indemnify Pride and its 
Affiliates for Mexican tax liabilities associated with Seahawk Parent’s 
Mexican subsidiaries under that certain Tax Sharing Agreement dated 
August 4, 2009, between Seahawk Parent and Pride, part of which tax 
liabilities are supported by letters of credit from Pride, and any 
settlement with respect to such matters, and (ii) any and all Liabilities 
of Sellers (if any) to Pride and its Affiliates under such agreements 
resulting from the Contemplated Transactions; 

• Pride Wyoming.  Any and all Liabilities of Sellers relating to the loss of 
the Pride Wyoming Rig, including salvage and wreckage removal costs 
and any third party damage Claims and any continuing Liability under 
applicable Law relating to the Pride Wyoming Rig; 

• FCPA Investigation.  Any and all Liabilities of Sellers, including for 
purposes of clarity any and all fines and penalties (if any), of Sellers 
with respect to violations, alleged violations, and investigations for 
alleged potential or actual violations by Sellers and any of their 
respective Affiliates of the U.S. Foreign Corrupt Practices Act; 

• Environmental Liabilities.  Any and all Liabilities of Sellers with 
respect to any violation of Law including those arising from (A) the 
release, threatened release, presence, treatment, storage, disposal 
(including disposal at off site locations), handling, transportation or 
arrangement for transportation of hazardous substances prior to the 
Closing, (B) any failure of Sellers to comply in any respect with 
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Environmental, Health, and Safety Laws prior to the Closing, and (C) 
any facts, events, or circumstances in existence prior to the Closing that 
give rise to Liabilities pursuant to Environmental, Health, and Safety 
Laws; 

• Employee Benefit Plans.  Any and all Liabilities of Sellers, fiduciaries 
or ERISA Affiliate under any Employee Benefit Plan maintained or 
contributed to by any Seller, fiduciary or any ERISA Affiliate or with 
respect to which any Seller, fiduciary or ERISA Affiliate has any 
Liability, whether prior to, on, or after the Closing, including any (a) 
failure to comply with all applicable Laws, (b) liability with respect to 
audits, inquiries, Proceedings, or Claims with any Governmental 
Authority with respect to any Employee Benefit Plan, (c) participation 
in any “multiemployer” plan (within the meaning of Section 3(37) of 
ERISA, whether or not governed by the provisions of ERISA) or 
withdrawal liability with respect to any multiemployer plan, (d) 
required employer contributions with respect to the Employee Benefit 
Plans, (e) accumulated funding deficiency, (f) Lien under ERISA or 
Section 412 of the Code, or (g) the termination of, or intent to 
terminate, any Plan; 

• Employees.  Any and all Liabilities of any nature of Sellers or any 
fiduciary or ERISA Affiliate to Seller Employees, including Liabilities 
with respect to (a) any Contract, plan or policy, (b) wages, 
withholdings, overtime pay, minimum wage, employment Tax, 
vacation, sick pay, bonuses, severance pay, retirement, or other 
compensation, (c) benefits under Employee Benefit Plans, (d) the 
Worker Adjustment and Retraining Notification Act (WARN) of 
August 4, 1988 or equivalent state or local statutory or regulatory 
requirements, (e) any collective bargaining agreement or obligation or 
requirement under the National Labor Relations Act, (f) reporting, 
filing, hiring or other employment obligations with the Office of 
Federal Contract Compliance Programs, (g) all immigration related 
obligations, including all requirements of the Immigration Reform and 
Control Act of 1986, (h) any governmental or administrative 
proceeding for the enforcement of labor and employment laws and 
regulations, and (i) all other employment and employment related 
federal, state and local statutes, regulations, administrative 
requirements, common laws, and public policies; 

• Intercompany Liabilities.  Any and all Liabilities of Sellers for 
intercompany advances, charges, or accounts payable of any kind or 
nature; 

• Bankruptcy Claims.  Any and all Claims filed against Sellers in their 
respective Bankruptcy Cases, except for the Assumed Liabilities, as 
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limited in Section 2.7(a); 

• Broker Fees.  Any and all fees, commissions, and other compensation 
to any broker, finder, or agent retained by any Seller as contemplated 
by Section 4.22; 

The Retained Liabilities shall constitute Claims and alleged Claims in the 
Sellers’ Bankruptcy Cases; provided, however, that nothing herein shall 
create any rights in favor of the holders of such Claims and alleged Claims 
or create any priority right of payment. 

Releases 
(APA §9.9) 

In consideration for payment of the Cash Payment, issuance of the Hercules 
Shares and assumption of the Assumed Liabilities by Purchasers, Sellers 
shall cause the Plan of Reorganization to contain a mutual release provision 
by Sellers in favor of Purchasers and by Purchasers in favor of Sellers on 
terms mutually acceptable to the Parties. 

Closing  
(APA § 3.1) 

Provided that this Agreement shall not have been earlier terminated pursuant 
to Section 11.1, and further provided that all of the conditions set forth in 
Sections 10.1 and 10.2 to the obligations of the Parties to consummate the 
Contemplated Transactions (other than conditions with respect to actions 
each Party will take at the Closing itself) shall have been satisfied or 
waived, the closing of the Contemplated Transactions (the “Closing”) shall 
take place at the offices of Fulbright & Jaworski L.L.P. at 1301 McKinney, 
Suite 5100, Houston, Texas 77010 commencing at 11:00 a.m. Central Time 
on the date that is no earlier than the first Business Day that the Transfer 
Order has become a Final Order, but no later than the third (3rd) Business 
Day following  such date, or such other date or location as Purchasers and 
Sellers may mutually agree to in writing (the “Closing Date”). 
 

Termination 
Provisions 
(APA § 11.1(a)–
(d)) 

The Parties may terminate this Agreement as provided below:  
 

• Mutual Consent.  Purchasers and Sellers may terminate this 
Agreement as to all Parties by mutual written consent at any time 
prior to the Closing by written instrument authorized by the 
respective Boards of Directors of Seahawk Parent and Hercules 
Parent. 
 

• By Purchasers.  Purchasers may terminate this Agreement by giving 
written notice to Sellers at any time prior to the Closing in the event 
that (i) Sellers have breached any representation, warranty, or 
covenant contained in this Agreement to such an extent that the 
conditions set forth in Sections 10.1(a) and 10.1(b) shall not have 
been satisfied, or cannot be satisfied by August 15, 2011 (the 
“Termination Date”); provided, that Purchasers shall have provided 
written notification to Sellers of such breach and the breach shall 
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have continued without cure for a period of ten (10) days after 
delivery of the notice of such breach; (ii) the Transfer Order shall not 
have been entered by the Bankruptcy Court and become a Final 
Order by one hundred twenty (120) days after the date hereof; (iii) 
any of the Bankruptcy Cases are converted to cases pursuant to 
Chapter 7 of the Bankruptcy Code; (iv) a Chapter 7 or Chapter 11 
Trustee has been appointed; (v) an Examiner with expanded powers 
has been appointed in any of the Bankruptcy Cases of Sellers; (vi) 
the Bankruptcy Court enters an Order that materially alters, 
contravenes or violates this Agreement; (vii) the DIP Financing is 
not approved within twenty-one (21) days of the Petition Date; (viii) 
Sellers are in breach or default in any material respect of, the DIP 
Credit Documents, DIP Order or DIP Budget after five days notice 
by any Person and opportunity to cure; or (ix)  the Termination Fee 
Order shall not have been entered by the Bankruptcy Court within 
twenty-five (25) days of the date hereof or shall not have become a 
Final Order by the eleventh day after such entry of the Termination 
Fee Order.  At their sole and absolute discretion, Purchasers have the 
right to waive termination or agree to extend any deadlines under 
this Section11.1(b). 
 

• By Sellers.  Sellers may terminate this Agreement by giving written 
notice to Purchasers at any time prior to the Closing in the event that 
(i) any Purchaser has breached any representation, warranty, or 
covenant contained in this Agreement to such an extent that the 
conditions set forth in Sections 10.2(a) and 10.2(b) shall not have 
been satisfied, or cannot be satisfied by the Termination Date; 
provided, that Sellers shall have provided written notification to 
Purchasers of such breach and the breach shall have continued 
without cure for a period of ten (10) days after delivery of the notice 
of breach; or (ii) in accordance with the terms and subject to the 
conditions of Section 6.5; or (iii) Purchasers’ failure to timely obtain 
the Consent as contemplated by Section 6.9. 
 

• By Either Party.  Sellers or Purchasers may terminate this Agreement 
by giving written notice to the other Party if (i) any court of 
competent jurisdiction or any other Governmental Authority in a suit 
instituted by a third party or a Governmental Authority shall have 
issued an Order or shall have taken any other action prior to the 
Termination Date permanently enjoining, restraining, or otherwise 
prohibiting the Contemplated Transactions or a material portion 
thereof, (ii) the Bankruptcy Court enters an Order that materially 
alters, contravenes or violates this Agreement or denies approval of 
this Agreement or the Contemplated Transactions, or (iii) the Closing 
has not occurred by the Termination Date, provided, that the Party 
electing to terminate shall not have caused such failure to close. 
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23. At the Preliminary Sale Hearing, the Debtors request that the Court schedule an 

expedited hearing on the Sale Motion. 

B. REQUEST FOR THE SETTING OF DEADLINES FOR FILING OBJECTIONS TO 
 (i) THE PROPOSED SALE AND (ii) TO THE PROPOSED ASSUMPTION AND 
 ASSIGNMENT OF EXECUTORY CONTRACTS AND THE PAYMENT OF CURE 
 CLAIMS IN CONNECTION THEREWITH 

 
24. The Debtors request that, at the Preliminary Sale Hearing, the Court order that any 

objections to the Sale Motion (a “Sale Objection”) set forth in writing with particularity the 

factual and legal basis for the objection and be filed by a party with standing and served on 

counsel for the Debtors, counsel for the Purchaser and all other parties entitled to notice no later 

than 12:00 p.m. (CST) on the third Business Day prior to the Sale Hearing Date (the “Objection 

Deadline”). 

25. The Debtors further request the Court to order that, unless an objection to the sale 

is timely filed and served by the Objection Deadline, all interested parties who have received 

actual or constructive notice thereof be deemed to have waived and released any right to assert a 

Sale Objection and shall be deemed to have otherwise consented to the proposed sale and shall be 

forever barred and estopped from asserting any Sale Objection against the Debtors, or the 

Purchaser. 

ASSUMPTION AND ASSIGNMENT OF ASSIGNED CONTRACTS 

26. As part of the sale, the Debtors desire to assume and assign the executory contracts 

set forth on Exhibit B hereto (Schedule 2.1(b) to the APA)(the “Assigned Contracts”) to the 

Purchaser.  Pursuant to this Sale Motion, the Debtors seek authority pursuant to sections 105(a) 

and 365 of the Bankruptcy Code to (i) assume and assign the Assigned Contracts to the Purchaser, 

and (ii) execute and deliver to the Purchaser, or its assignee, such documents or other instruments 
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as may be necessary by the Purchaser to assign and transfer the Assigned Contracts at the Final 

Sale Hearing.  The Debtors have set forth on Exhibit B the cure amounts they believe to be 

payable to each of the counterparties under the Assigned Contracts. 

27. The Debtors request that the Court order, at the Preliminary Sale Hearing, that any 

objections relating to the proposed assumption and assignment of executory contracts (including, 

but not limited to, any objections relating to the validity of the cure amount as determined by the 

Debtors or to otherwise assert that any amounts, defaults, conditions, or pecuniary losses must be 

cured or satisfied under any of the Assigned Contracts as of the date of the Sale Hearing) (a 

“Cure Objection”) be filed and served so as to be actually received by counsel for both the 

Debtors and the Purchaser no later than the Objection Deadline. 

28. The Debtors further request that the Court order that, unless a Cure Objection is 

timely filed and served by a party to an Assigned Contract by the Objection Deadline, all 

interested parties who have received actual or constructive notice thereof be deemed to have 

waived and released any right to assert a Cure Objection and to have otherwise consented to the 

assignment of the Assigned Contracts with payment of the cure amounts set forth on Exhibit B 

hereto and shall be forever barred and estopped from asserting or claiming against Debtors, the 

Purchaser or any assignee that any additional amounts are due or that a default exists with respect 

to such Assumed Contract. 

C. APPROVAL OF THE FORM AND MANNER OF NOTICE OF THE 
 TERMINATION FEES, SALE HEARING AND OF THE OBJECTION 
 DEADLINES. 

29. At the Preliminary Sale Hearing, the Debtors request approval of the form and 

manner of notice of the Sale Hearing and of the Objection Deadlines to be served on all parties-in-

interest affected by the Sale Motion. 
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30. The Debtors believe that the form of sale hearing notice (the “Sale Hearing 

Notice”) attached hereto as Exhibit D provides due and adequate notice of the Final Sale Hearing 

and of the proposed assumption and assignment of the Assigned Contracts and the payment of 

cure amounts in connection therewith. 

D. APPROVAL OF THE DISPOSITION OF SALE PROCEEDS. 

31. Finally, at the Sale Hearing, the Debtors request, pursuant to sections 105, 363, and 

365 of the Bankruptcy Code and Bankruptcy Rules 2002, 6003, 6004, 6006, and 9006, that, at the 

Final Sale Hearing, the Court will enter an order (the “Transfer Order”): 

(i) approving the APA by and between the Debtors and the Purchaser, 
substantially in the form attached hereto as Exhibit A, 

(ii) authorizing the sale of the Debtors’ assets under the APA free and 
clear of all liens, claims, encumbrances, and other interests; 

(iii) authorizing the assumption and assignment of substantially all of the 
Debtors’ executory contracts, identified in the attached Exhibit B, to 
the Purchaser;  

(iv) (i) authorizing the Debtors to use the cash portion of the Aggregate 
Consideration to pay the DIP Obligations (the “DIP Loan 
Payment”), (ii) directing the Debtors to make the DIP Loan 
Payment concurrently with the Closing; and (iii) stating that, upon 
receipt of the DIP Loan Payment, (i) the DIP Lenders are authorized 
to apply the DIP Loan Payment to the DIP Obligations, (ii) such 
payment shall constitute indefeasible payment of the DIP 
Obligations so paid and (iii) any commitments of the DIP Lenders 
to make any loans to the Debtors are terminated; 

(v) authorizing the Debtors to place the Hercules Shares received as the 
remainder of the Aggregate Consideration with an Escrow Agent in 
an account to be held in trust pursuant to the an escrow agreement 
and to be distributed to holders of allowed claims and interests of 
the Debtors pursuant a confirmed chapter 11 plan or pursuant to 
further orders of this Court; and 

(vi) granting other related and appropriate relief. 
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BASIS FOR RELIEF 

A. Approval of the Sale of Substantially All of the Debtors’ Assets. 
 

32. Section 363(b)(1) of the Bankruptcy Code provides, in relevant part, that “[t]he 

trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate.”  11 U.S.C. § 363(b)(1). 

33. Although section 363 of the Bankruptcy Code does not set forth a standard for 

determining when it is appropriate for a court to authorize the sale or disposition of a debtor’s 

assets, in applying this section, courts have required that it be based upon the debtor’s business 

judgment.  In re Continental Air Lines, Inc., 780 F.2d 1223, 1226 (5th Cir. 1986) (A debtor must 

demonstrate “some articulated business justification for using, selling, or leasing property outside 

of the ordinary course of business.”); Comm. Of Equity Security Holders v. Lionel Corp., 722 F.2d 

1063, 1071 (2d Cir. 1983) (A sale of a substantial part of a Chapter 11 estate other than in the 

ordinary course of business may be conducted if a good business reason exists to support it.).  

“Where the debtor articulates a reasonable basis for its business decisions (as distinct from a 

decision made arbitrarily or capriciously), courts will generally not entertain objections to the 

debtor’s conduct.”  Comm. of Asbestos-Related Litigation v. Johns-Manville Corp. (In re Johns-

Manville Corp.), 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986).  When a valid business justification 

exists, the law vests the debtor’s decision to use property out of the ordinary course of business 

with a strong presumption that “‘in making a business decision the directors of a corporation acted 

on an informed basis, in good faith and in the honest belief that the action taken was in the best 

interest of the company.”  Official Comm. of Subordinated Bondholders v. Integrated Res., Inc. 

(In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 1992) (quoting Smith v. Van Gorkom, 

488 A. 2d 858, 872 (Del. 1985)). 
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34. Moreover, section 105(a) of the Bankruptcy Code grants this Court broad authority 

under its equitable powers to fashion any order or decree that would preserve or protect the value 

of the debtor’s assets.  See 11 U.S.C. § 105(a); see also, Adelphia Commc’ns Corp. v. Rigas (In re 

Adelphia Commc’ns Crop.), 2003 WL 21297258, at *4 (S.D.N.Y. June 4, 2003) (“Section 105 of 

Title 11 provides the bankruptcy courts with a broad range of equitable powers over cases within 

its jurisdiction.”).   

35. Courts look to various factors to determine whether to approve a motion under 

section 363(b), such as: (i) whether a sound business reason exists for the proposed transaction; 

(ii) whether fair and reasonable consideration is provided; (iii) whether the transaction has been 

proposed and negotiated in good faith; and (iv) whether adequate and reasonable notice is 

provided.  See In re Condere, 228 B.R. 615, 626 (Bankr. S.D. Miss. 1998); See In re Delaware & 

Hudson Ry. Co., 124 B.R. 169, 176 (D. Del. 1991).  The Debtors respectfully submit that the 

proposed sale of the Purchased Assets fits squarely within the parameters of the sound business 

judgment test articulated above. 

1. A Sound Business Reason Exists For The Sale Of The Purchased Assets 

36. The Debtors’ decision to sell property out of the ordinary course of business enjoys 

a strong presumption “that in making a business decision the Debtors acted on an informed basis, 

in good faith and in an honest belief that the action taken was in the best interests of the 

company.”  In re Integrated Res., Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992).  Therefore, parties 

objecting to the Debtors’ proposed sale must make a showing of “bad faith, self-interest, or gross 

negligence.”  Integrated Res., 147 B.R. at 656.   
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37. The Debtors have determined, in their considered business judgment, that the sale 

of the Purchased Assets pursuant to the APA is appropriate and in the best interest of, and 

represents the best means of preserving and maximizing value for, the Debtors’ estates.   

38. As discussed above, the Debtors have faced pre-petition monthly operating losses 

for an extended period of time.  The Debtors project continued losses if a sale is not effectuated.  

Without additional funding, the Debtors anticipate that they will soon run out of cash to operate 

their business.  Because of the lack of capital, continued operation of the Debtors’ business 

without a sale of the Purchased Assets is not an option. 

39. To avoid a chapter 7, which likely would result in unsecured creditors and equity 

interests receiving little or no recovery or distribution, subject to approval of the Court, the 

Debtors have agreed to sell the Purchased Assets to the Purchaser pursuant to section 363 of the 

Bankruptcy Code.  

40. The sale to the Purchaser will permit the Debtors to distribute cash and Hercules 

Common Stock generated from the sale to creditors and interestholders pursuant to a chapter 11 

plan or pursuant to further orders of this Court.  Accordingly, the proposed disposition of assets is 

born of the Debtors’ economic circumstances, and not “bad faith, self-interest or gross 

negligence.” 

41. The Debtors note that while the sale of the Purchased Assets is not part of its 

ordinary business, the proposed sale will not substantially impact (and, in fact, will facilitate a 

plan of liquidation) or significantly alter the rights of the Debtors’ creditors.  Therefore, the 

Debtors submit that the proposed sale of the Purchased Assets in no way constitutes a sub rosa 

plan or falls outside the scope of Bankruptcy Code § 363.  C.f. Continental Airline, Inc. v. Braniff 

Airways, Inc. (In re Braniff Airways, Inc.), 700 F.2d 935. 939 (5th Cir. 1983) (noting that the 
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proposed sale pursuant to section 363 would require “significant restructuring of the rights of 

Braniff creditors”). 

2. The Purchaser Is Paying Fair And Reasonable Consideration For The 
Purchased Assets 

42. The aggregate consideration for the Purchased Assets is approximately One 

Hundred Five Million Dollars ($105,000,000).  Given the difficulty the Debtors have faced trying 

to sell the Purchased Assets, the Debtors believe that the purchase price is fair and reasonable 

consideration for the Purchased Assets and is the result of extensive arm’s length negotiations 

between the respective representatives of the Debtors and the Purchaser.  The purchase price 

offered by the Purchaser represents the highest and best bid for the Purchased Assets received to 

date. 

3. The Sale Of The Purchased Assets Has Been Proposed And Negotiated In 
Good Faith 

43. The Purchaser should be afforded all protections under Bankruptcy Code Section 

363(m) as a good faith purchaser.  Section 363(m) of the Bankruptcy Code provides that “the 

reversal or modification on appeal of an authorization under subsection (b) or (c) of this section of 

a sale or lease of property does not affect the validity of a sale or lease under such authorization to 

an entity that purchased or leased such property in good faith.”  11 U.S.C. § 363(m).  Courts 

generally determine that parties have acted in good faith with respect to a proposed sale if the 

purchase price is adequate and reasonable and the terms of the sale are disclosed fully.  See In re 

Abbotts Dairies of Pa., Inc., 788 F.2d 143, 149-50 (3d Cir. 1986).   

44. The Debtors submit that the APA is not tainted by self-dealing, collusion or 

manipulation as it was proposed and negotiated in good faith and executed by the Debtors and the 

Purchaser in an arm’s length transaction, and the Debtors and the Purchaser have fully disclosed 

all material information. 
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45. Similarly, the Purchaser’s proposed consideration for the Purchased Assets was 

made in good faith.  Moreover, the Purchaser was not preferred and did not receive special 

treatment.  Though Randall D. Stilley was formerly employed as the Chief Executive Officer of 

Hercules, his former relationship did not influence Simmons’ solicitation process or the 

negotiation or consummation of the APA.  All aspects of Simmons’ solicitations and the 

negotiation and consummation of the APA were comported in good faith and pursuant to 

reasonable business judgment. 

46. Accordingly, the Debtors assert that it is appropriate that the Purchaser receives the 

protection of a good faith finding by the Court in accordance with section 363(m). 

4. The Court Should Authorize The Sale Of The Purchased Assets To The 
Purchaser Free And Clear Of All Liens, Claims, Encumbrances, And Interests 
 

47. The Debtors request that the sale and transfer of the Purchased Assets be approved 

free and clear of all interests, liens, claims, encumbrances and other interests, other than those 

specifically assumed by the Purchaser.  Such relief is consistent with the provisions of section 

363(f). 

48. The Court may, pursuant to section 363(f) of the Bankruptcy Code, authorize a 

debtor-in-possession to sell property free and clear of any interest, lien, claim or interest of 

another entity in such property if any of the following circumstances pertain:  

(i) applicable non-bankruptcy law permits sale of such property free and 
clear of such interest; 
(ii) such entity consents; 
(iii) such interest is a lien and the price at which such property is to be sold 
is greater than the aggregate value of all liens on such property; 
(iv) such interest is in bona fide dispute; or 
(v) such entity could be compelled, in a legal or equitable proceeding, to 
accept a money satisfaction of such interest. 

 
11 U.S.C. § 363(f). 
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49. As indicated by the use of the disjunctive term “or,” satisfaction of any of the five 

requirements listed in section 363(f) is sufficient to permit the sale of assets free and clear of all 

interests, liens, claims, encumbrances, pledges, mortgages, security interests, charges, options and 

other interests, including any right of setoff.  See, e.g., In re C-Power Prods., Inc., 230 B.R. 800 

(Bankr. N.D. Tex. 1998); In re Elliott, 94 B.R. 343, 345 (E.D. Pa. 1988) (stating that section 

363(f) is written in the disjunctive; the court may approve a sale “free and clear” provided that at 

least one of the subsections is met).   

50. Here, the Debtors believe that the only entities asserting liens in the Purchased 

Assets as of the Petition Date are Natixis, New York Branch, as Administrative Agent for the 

Lenders (the “Pre-Petition Lenders”) , and the U.S. Internal Revenue Service.  First, the price at 

which the Purchased Assets is to be sold is greater than the aggregate value of all liens on such 

property pursuant to section 363(f)(iii) of the Bankruptcy Code.  Second, it is anticipated that the 

DIP Lenders will be substituted in the place of the Pre-Petition Lenders with senior liens on the 

Purchased Assets as of the Closing Date. 

51. Therefore, the Debtors submit, to the extent section 363(f) is applicable, at least 

one requirement of section 363(f)(iii) has been satisfied and the Purchased Assets may be sold and 

transferred free and clear of all liens, claims, and encumbrances. 

5. Approval Of The APA 

52. Courts routinely approve asset purchase agreements in connection with the sale of 

a debtor’s assets.  See In re Arlco, Inc., 239 B.R. 261, 265 (Bankr. S.D.N.Y. 1999).  In this case, 

the Purchaser’s APA was the subject of intense arm’s-length negotiations between representatives 

of the Debtors and the Purchaser, and the Debtors submit that the terms and conditions of the 

Case 11-20089   Document 19   Filed in TXSB on 02/12/11   Page 29 of 34



90303148.17  
-30- 

 

APA are the best that could be obtained under the circumstances, and that entry into the APA is a 

sound exercise of the Debtors’ business judgment. 

6. Assumption And Assignment Of The Assigned Contracts Should Be 
Authorized 

53. The Debtors intend to assume and assign the Assigned Contracts to the Purchaser.  

Under section 365 of the Bankruptcy Code, a debtor-in-possession may assume an executory 

contract “subject to the court’s approval” if (a) the debtor-in-possession cures, or provides 

adequate assurance of a prompt cure, of any default under such contract or lease; (b) compensates, 

or provides adequate assurance that prompt compensation will be paid to any non-debtor party to 

such contract or lease for any pecuniary loss to such party resulting from such default; and (c) 

provides adequate assurance of future performance under such contract.  See 11 U.S.C. § 

365(b)(1).   

54. Courts have consistently applied the business judgment test in determining whether 

to approve a debtor-in-possession’s decision to assume an executory contract.  See Richmond 

Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1312 (5th Cir. 1985).  The business judgment 

test is satisfied, when the debtor-in-possession has determined in good faith that assumption of a 

contract will benefit the estate.   

55. The Debtors have determined, in the exercise of their sound business judgment, 

that the assumption and assignment of the Assigned Contracts will benefit the Debtors’ estates.  

The assumption and assignment of the Assigned Contracts is essential to the deal between the 

Debtors and the Purchaser.  Further, the assumption and assignment of the Assigned Contracts 

will significantly limit administrative expense and rejection damage claims.   

56. The Debtors also propose to cure defaults and provide adequate assurance of future 

performance of the Assigned Contracts.  The cure amounts that the Debtors believe to be owed in 
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connection with the assumption and assignment of the Assigned Contracts are set forth on the 

attached Exhibit B.  The payment of any cure amounts related to the Assigned Contracts will be 

in final satisfaction of all obligations to cure defaults and compensate the non-debtor 

counterparties for any pecuniary losses under section 365(b)(1) of the Bankruptcy Code. 

57. At the Final Sale Hearing to approve the sale, the Debtors will provided evidence 

that illustrates the Purchaser’s financial credibility, experience in the industry, and willingness and 

ability to perform under the Assigned Contracts.  The meaning of “adequate assurance of future 

performance” depends on the facts and circumstances of each case, but should be given “practical, 

pragmatic construction.”  In re Sanshoe Worldwide Corp., 139 B.R. 585, 592 (S.D.N.Y. 1992).  

When an executory contract or unexpired lease is to be assumed and assigned, adequate assurance 

may be provided by, among other things, demonstrating the financial health of the assignee and its 

experience and ability in managing the type of enterprise or property assigned.  See In re Bygaph, 

56 B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986).  

BANKRUPTCY RULES 6004(H) AND 6006(D) SHOULD BE WAIVED 

58. Bankruptcy Rule 6004(h) provides that an “order authorizing the use, sale, or lease 

of property … is stayed until the expiration of 14 days after the entry of the order, unless the court 

orders otherwise.”  Fed. R .Bank. P. 6004(h).  Bankruptcy Rule 6006(d) provides that an “order 

authorizing the trustee to assign an executory contract or unexpired lease … is stayed until the 

expiration of 14 days after the entry of an order, unless the court orders otherwise.”  Fed R. Bank. 

P. 6006(d). 

59. The Debtors request that any order entered pursuant to this Sale Motion 

authorizing the consummation of a transaction that is deemed a sale of assets and/or an 

assignment of an executory contract be effective immediately by providing that the 14-day stay 
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under Rules 6004 or 6006, as the case may be, is inapplicable, so that they may proceed to close 

on the transaction as expeditiously as possible and within the time frames contemplated by the 

Debtors and the Purchaser. 

NOTICE OF THE SALE MOTION 

60. In accordance with applicable rules, including the United States Bankruptcy Court 

for the Southern District of Texas Procedures for Complex Chapter 11 Bankruptcy Cases, notice 

of this Motion has been provided by overnight delivery and e-mail or facsimile to:  (a) Natixis, 

New York Branch, as Administrative Agent for the Lenders; (b) the 30 largest unsecured creditors 

of the Debtors on a consolidated basis; (c) Pride International, Inc.; (d) Hercules Offshore, Inc.; 

(e) D.E. Shaw Direct Capital Portfolios, L.L.C.; (f) the U.S. Trustee’s Office; (g) the United States 

Attorney’s Office; (h) the Securities and Exchange Commission; (i) the Internal Revenue Service; 

and (j) parties to executory contracts proposed to be assumed and assigned.  The Debtors believe 

that the notice provided for herein is fair and adequate and no other or further notice is necessary. 

61. In addition, as soon as approved by the Court, the Debtors will immediately serve 

the Sale Hearing Notice, substantially in the form of the attached Exhibit D, by standard first-

class mail, e-mail, or facsimile, to all known parties in interest in the Debtors’ bankruptcy cases 

and on all other parties ordered by the Court. 

CONCLUSION 

WHEREFORE, PREMISES CONSIDERED, the Debtors respectfully request (A) at the 

preliminary hearing on the Sale Motion, entry of an order (1) scheduling an expedited hearing to 

consider final approval of the Sale Motion; (2) setting deadlines and requirements for parties in 

interest to file (a) objections to the Sale Motion, and (b) objections to the proposed assumption 

and assignment of executory contracts in connection with the sale and the payment of cure claims 
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in connection therewith; and (3) approving the form and manner of notice of the Final Sale 

Hearing; and (B) at the Final Sale Hearing on the Sale Motion, entry of an order (1) approving the 

Debtors’ sale of the Purchased Assets to the Purchaser free and clear of liens, claims, 

encumbrances and interests to the fullest extent of section 363 of the Bankruptcy Code; (2) 

approving the proposed assumption and assignment by the Debtors to purchaser of the Assumed 

Contracts and payment of all cure claims in connection therewith pursuant to section 365 of the 

Bankruptcy Code; (3) approving the Debtors’ use of the cash portion of the consideration received 

from Purchaser at closing to repay all outstanding principal, interest and fees due under the DIP 

Loan as of the Closing Date; (4) approving the transfer by Hercules of the Hercules Shares at 

closing to an escrow agent to be distributed by the escrow agent pursuant to a confirmed chapter 

11 plan or pursuant to further orders of this Court; and (C) all such other and further relief as may 

be just and proper both at law and in equity. 
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Dated:  February 11, 2011 
Respectfully submitted, 
 
FULBRIGHT & JAWORSKI L.L.P. 
 
 
By: _/s/  Berry D. Spears____________ 
       Berry D. Spears 
       State Bar No. 18893300 
       Johnathan C. Bolton 
       State Bar No. 24025260 
1301 McKinney, Suite 5100 
Houston, Texas 77010-3095 
Telephone: (713) 651-5151 
Facsimile:  (713) 651-5246 
bspears@fulbright.com 
jbolton@fulbright.com 
 
and 
 
JORDAN, HYDEN, WOMBLE, 
CULBRETH & HOLZER P.C. 
Shelby A. Jordan  
State Bar No. 11016700 
Nathanial Peter Holzer 
State Bar No. 00793971 
500 N. Shoreline Blvd., Suite 900 
Corpus Christi, Texas 78401-0341 
Telephone: (361) 653-6624 
Facsimile:  (361) 888-5555 
sjordan@jhwclaw.com 
pholzer@jhwclaw.com 
 
PROPOSED ATTORNEYS FOR THE 
DEBTORS AND DEBTORS-IN-POSSESSION 
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