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ASSET PURCHASE AGREEMENT

ASSET PURCHASE AGREEMENT, dated as of May 13, 2(8&
“Agreemert”), between Sharper Image Corporation, a Delawarporation (together with any
affiliates, “Sellet), and a joint venture formed among: (a) GordontBers Retail Partners,
(b) GB Brands, LLC, (c) Hilco Merchant ResourcekCl.and (d) Hilco Consumer Capital, LLC
(collectively, the “Purchas8r

WITNESSETH:

WHEREAS, Seller is a debtor in possession under1it of the United States
Code, 11 U.S.C. § 101 et seq. (the “Bankruptcy Qpded filed a voluntary petition for relief
under chapter 11 of the Bankruptcy Code on Febri@y2008, in the United States Bankruptcy
Court for the District of Delaware (the “Bankrupt@purt) (Case No. 08-10322(KG)) (the
“Bankruptcy Cas¥;

WHEREAS, Seller presently conducts the Business;

WHEREAS, Seller desires to sell, transfer and assdPurchaser, and Purchaser
desires to purchase, acquire and assume from Sallesuant to Sections 105, 363 and 365 of
the Bankruptcy Code, all of the Purchased Assetsfmsumed Liabilities, all as more
specifically provided herein;

WHEREAS, on or about April 25, 2008, Seller filéwtSale Motion in the
Bankruptcy Case requesting, inter ahathorization to (i) enter into this Agreemend &in) sell
certain of its remaining assets, subject to Salleolicitation and receipt of higher and/or better
offers consistent with Section 7 hereof; and

WHEREAS, contemporaneously herewith, Seller analrager have entered into
that certain Agency Agreement (the “Agency Agreetf)edated of even date, substantially in
the form attached hereto Bghibit A; and

WHEREAS, certain terms used in this Agreement afsdd in_Section 1.1

NOW, THEREFORE, in consideration of the premises #we mutual covenants
and agreements hereinafter contained, the pariebi agree as follows:
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ARTICLE |

DEFINITIONS

1.1 Certain Definitions

For purposes of this Agreement, the following teghall have the meanings
specified in this Section 1.1

“Advertising and Marketing Materidlsneans, to the extent owned by Seller as of
the date hereof, any and all of Seller's adverjsmaterials and related designs, patterns,
drawings and specifications, pricing and cost doentation, and marketing materials, including
historical or archival materials held by Selleinmentory.

“Affiliate ” means, with respect to any Person, any otheroRdhat, directly or
indirectly through one or more intermediaries, colst or is controlled by, or is under common
control with, such Person, and the term “contrai¢tluding the terms “controlled by” and
“under common control with”) means the possessiaectly or indirectly, of the power to direct
or cause the direction of the management and pslai such Person, whether through
ownership of voting securities, by contract or otvise.

“Busines$ means the business of Seller, including, witHouitation, the sale of
specialty retail products through retail stores, satalog, and over the internet.

“Business Daymeans any day of the year on which national bagpkastitutions
in New York are open to the public for conductingsimess and are not required or authorized to
close.

“Contract means any written contract, indenture, note, hdease or other
agreement.

“Core IP Contrac¢tmeans the IP Contracts set forth on ScheduleaPt®&eto;
provided however that Purchaser shall have the right to removecdisych IP Contracts from
Schedule 2.6(a) prior to the Sale Hearing, whichaeal shall not result in a reduction in the
Purchase Price.

“Deposit’ means a cash deposit equal to $2.5 million tddlesered by the
Purchaser to the Seller prior to the hearing bettoeeBankruptcy Court to approve the
procedures relating to the Sale Motion, includinghout limitation, approval of the Breakup
Fee and Expense Reimbursement.

“Document$ means all files, documents, instruments, pagmyeks, reports,
records, tapes, microfilms, photographs, letteugigets, forecasts, ledgers, journals, title
policies, customer lists, regulatory filings, oderg data and plans, technical documentation
(design specifications, functional requirementgraping instructions, logic manuals, flow
charts, etc.), user documentation (installatiordgsi user manuals, training materials, release
notes, working papers, etc.), marketing documesrigales brochures, flyers, pamphlets, web
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pages, etc.), and other similar materials reladetie Business and the Purchased Assets in each
case whether or not in electronic form.

“Employee$ means all individuals, as of the date hereof, thbeor not actively
at work as of the date hereof, who are employe8ddier in connection with the Business,
together with individuals who are hired in respafcthe Business after the date hereof and prior
to the Closing.

“Excluded Contractsmeans any Contract to which the Seller is a paiti the
exception of the Purchased Contracts.

“Governmental Bod{ymeans any government or governmental or regufator
body thereof, or political subdivision thereof, \ner foreign, federal, state, or local, or any
agency, instrumentality or authority thereof, oy aourt or arbitrator (public or private).

“IP_Contracts means all written agreements containing a graititer from a
third party to the Seller or from the Seller to dhiyd party, of the right to use any Purchased
Intellectual Property, Technology or Software.

“Law” means any federal, state, local or foreign |aatude, code, ordinance, rule
or regulation.

“Legal Proceedingmeans any judicial, administrative or arbitratians, suits,
proceedings (public or private) or claims or anggaedings by or before a Governmental Body.

“Liability ” means any debt, liability or obligation (whetttrect or indirect,
known or unknown, absolute or contingent, accrueahaccrued, liquidated or unliquidated, or
due or to become due), and including all costsexetnses relating thereto.

“Lien” means any lien, encumbrance, pledge, mortgagel detrust, security
interest, claim, lease, charge, option, right dtfrefusal, easement, servitude, proxy, votingttru
or agreement, transfer restriction under any sloddeh or similar agreement or encumbrance.

“Material Adverse Effectmeans (i) a material adverse effect on the bissine
assets, properties, results of operations or fiahoondition of Seller, or (i) a material adverse
effect on the ability of Seller to consummate ttasactions contemplated by this Agreement or
perform its obligations under this Agreement, otiha@n an effect resulting from an Excluded
Matter. “Excluded Mattérmeans any one or more of the following: (i) thfeet of any change
in the United States or foreign economies or séesror financial markets in general; (ii) the
effect of any change that generally affects anystig in which Seller operates; (iii) the effect of
any change arising in connection with earthquakestilities, acts of war, sabotage or terrorism
or military actions or any escalation or materiargening of any such hostilities, acts of war,
sabotage or terrorism or military actions existinginderway as of the date hereof; (iv) the
effect of any action taken by Purchaser or itslisfies with respect to the transactions
contemplated hereby or with respect to Selleruiticlg its employees; (v) any matter of which
Purchaser is aware on the date hereof; (vi) thexetif any changes in applicable Laws or
accounting rules; or (vii) any effect resultingrfraghe public announcement of this Agreement,
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compliance with terms of this Agreement or the comsation of the transactions contemplated
by this Agreement; or (viii) any effect resultingmm the filing of the Bankruptcy Case and
reasonably anticipated effects thereof.

“Order’ means any order, injunction, judgment, decreknguwrit, assessment
or arbitration award of a Governmental Body.

“Ordinary Course of Businesmeans the ordinary and usual course of normal
day-to-day operations of the Business through #te dereof consistent with past practice.

“Permits’ means any approvals, authorizations, consertxnsies, permits or
certificates of a Governmental Body.

“Persori means any individual, corporation, limited liabilcompany,
partnership, firm, joint venture, association, festock company, trust, unincorporated
organization, Governmental Body or other entity.

“Product$ means any and all products developed, manufagttunarketed or
sold by Seller, whether work in progress or in ffifoam.

“Procedures Ordémeans an order of the Bankruptcy Court, as regaddsy the
Seller, and reasonably acceptable to Purchasératinang other things, establishes a date by
which Competing Offers must be submitted by bid@erd establishes procedures for the auction
process.

“Purchased Contractseans the Contracts set forth on Schedule 1.fidd)e
delivered by the Purchaser to the Seller no l&t@n three (3) business days prior to the auction.

“Purchased Intellectual Prop€ttyeans all of the Seller’s right, title and intstre
in and to any intellectual property and intelletfp@perty rights, including, without limitation:
(i) all patents, patent applications and patentldgires, including continuations, divisionals,
continuations-in-part, or reissues of patent appilbi;ms and patents issuing thereon (collectively,
“Patent$), (ii) all trademarks, service marks, trade nansesvice names, brand names, all trade
dress rights, logos, Internet domain names andbcatp names and general intangibles of a like
nature, together with the goodwill associated \aitly of the foregoing, and all applications,
registrations and renewals thereof (collectiveMatks’), (iii) copyrights and registrations and
applications therefor and works of authorship, avasgk work rights, in each case used primarily
in connection with the Business, (collectively, fiyoights’), (iv) all Software and Technology
and Advertising and Marketing Materials of Sell@, inventions, whether patentable or
unpatentable and whether or not reduced to pragtbdde extent any protectable right exists in
any such invention not reduced to practice), ahorgdrovements in existence at the Closing
relating to the inventions, (vi) trade secrets eodfidential business information, including,
without limitation, ideas, research and developmlembw-how, formulas, compositions,
manufacturing and production processes and tecasjdechnical data, databases, customer lists
and contact information, supplier lists, and bussngnd marketing plans and proposals; and (vii)
other proprietary rights and copies and tangiblgessions thereof.
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“Sale Motiorf means the motion or supplements thereto of Sséleking
approval from the Bankruptcy Court for entry of fi@cedures Order and Sale Order.

“Sale Ordet shall be an order or orders of the Bankruptcy i€ouform and
substance reasonably acceptable to Purchaser Sedapproving this Agreement and all of the
respective terms and conditions hereof, and appgoand authorizing Seller to consummate the
transactions contemplated hereby.

“Softwaré’ means, except to the extent generally availatrgtirchase from a
third Person, any and all (i) computer programeluiting any and all software implementations
of algorithms, models and methodologies, whethaource code or object code, (ii) databases
and compilations, including any and all data anéectbons of data, whether machine readable
or otherwise, (iii) descriptions, flow-charts arither work product used to design, plan, organize
and develop any of the foregoing, screens, userfatdes, report formats, firmware,
development tools, templates, menus, buttons angj@nd (iv) all documentation including
user manuals and other training documentationeeliet any of the foregoing.

“Subsidiary means any Person of which a majority of the @nding voting
securities or other voting equity interests are etyrdirectly or indirectly, by Purchaser.

“Taxes means (i) all federal, state, local or foreigres, charges or other
assessments, including, without limitation, all metome, gross receipts, capital, sales, use, ad
valorem, value added, transfer, franchise, prafitgentory, capital stock, license, withholding,
payroll, employment, social security, unemploymentise, severance, stamp, occupation,
property and estimated taxes, and (ii) all inteneshalties, fines, additions to tax or additional
amounts imposed by any taxing authority in conmactvith any item described in clause (i).

“Tax Returri means all returns, declarations, reports, esegjahformation
returns and statements required to be filed inaetspf any Taxes.

“Technology means, collectively, all designs, formulae, altfons, procedures,
methods, techniques, ideas, know-how, researcldevelopment, technical data, programs,
subroutines, tools, materials, specifications, gsses, inventions (whether patentable or
unpatentable and whether or not reduced to pracapgaratus, creations, improvements, works
of authorship and other similar materials, andedbrdings, graphs, drawings, reports, analyses,
and other writings, and other tangible embodimehtie foregoing, in any form whether or not
specifically listed herein, and all related tecluyyl, that are used in, incorporated in, embodied
in, displayed by or relate to, or are used or Usafthe design, development, reproduction,
maintenance or modification of, any of the Products
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1.2 Terms Defined Elsewhere in this AgreemeRbr purposes of this Agreement, the

following terms have meanings set forth in the isestindicated:

Term Section
Agency Agreement Recitals
Assumed Liabilities 3.1
Bankruptcy Case Recitals
Bankruptcy Code Recitals
Bankruptcy Court Recitals
Breakup Fee 7.1(b)
Closing 4.1
Closing Date 4.1
Competing Offer 7.1
Confidential Information 8.6
Confidentiality Agreement 8.6
Expense Reimbursement 7.1(b)
Excluded Assets 2.2
Purchased Assets 2.1
Purchase Price 3.1
Purchaser Recitals
Purchaser Documents 6.2
Seller Recitals
Seller Documents 51
Seller Marks 8.10
Termination Date 4.4(a)
Transfer Taxes 12.1

1.3 Other Definitional and Interpretive Matters

(@ Unless otherwise expressly provided, for purpo$eki® Agreement, the
following rules of interpretation shall apply:

Calculation of Time PeriadWhen calculating the period of time before which
within which or following which any act is to be m® or step taken pursuant to this Agreement,
the date that is the reference date in calculatirgdy period shall be excluded. If the last day of
such period is a non-Business Day, the period @stijon shall end on the next succeeding
Business Day.

Dollars Any reference in this Agreement to $ shall mga®. dollars.

Exhibits/SchedulesAll Exhibits and Schedules annexed hereto arretl to
herein are hereby incorporated in and made a p#nsoAgreement as if set forth in full herein.
Any matter or item disclosed on one schedule sfetleemed to have been disclosed on each
other schedule. Any capitalized terms used in@etyedule or Exhibit but not otherwise defined
therein shall be defined as set forth in this Agrest.

6
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Gender and NumberAny reference in this Agreement to gender shalude all
genders, and words imparting the singular numbBbr girall include the plural and vice versa.

Headings The provision of a Table of Contents, the diisof this Agreement
into Articles, Sections and other subdivisions Hrainsertion of headings are for convenience
of reference only and shall not affect or be wtidizn construing or interpreting this Agreement.
All references in this Agreement to any “Sectioré & the corresponding Section of this
Agreement unless otherwise specified.

Herein The words such as “herdirihereinafter” “hereof,” and “hereundér
refer to this Agreement as a whole and not mereby subdivision in which such words appear
unless the context otherwise requires.

Including The word “including or any variation thereof means “including,
without limitatiord” and shall not be construed to limit any genetallesnent that it follows to the
specific or similar items or matters immediatelildwing it.

(b)  The parties hereto have participated jointly intlegotiation and drafting
of this Agreement and, in the event an ambiguitguestion of intent or interpretation arises,
this Agreement shall be construed as jointly dcalig the parties hereto and no presumption or
burden of proof shall arise favoring or disfavoraryy party by virtue of the authorship of any
provision of this Agreement.

ARTICLE Il

PURCHASE AND SALE OF ASSETS; ASSUMPTION OF LIABILIES

2.1  Purchase and Sale of Asse@n the terms and subject to the conditionsaét f
in this Agreement, at the Closing, Purchaser ghatthase, acquire and accept from Seller, and
Seller shall sell, transfer, assign, convey andreeto Purchaser, all of Seller’s right, title and
interest in, to and under the Purchased Assetsrctiased Assétshall mean the following
assets of Seller (but excluding Excluded Asset®) #ise Closing to the extent related to the
Business:

(@ the right, at Purchaser’s discretion, to sell @pdse, by means of a store
closing sale (the_“Liquidatidh of Seller’s inventory (the_*Merchandige together with all
furniture, fixtures and equipment (“FPEand supplies, in connection with the Businesstle
terms and conditions set forth in the Agency Agreetm

(b) the Purchased Intellectual Property;
(c) the Purchased Contracts

() any and all assets relating to the Seller'silogf or e-commerce business;
and

) the Advertising and Marketing Materials
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2.2  Agency Agreement Notwithstanding anything to the contrary settidrerein, all
terms and conditions relating to the Merchandise RFE, and the Liquidation shall be governed
by the Agency Agreement. In the event of any g¢onfletween this Agreement and the Agency
Agreement relating thereto, the Agency Agreemeal gjovern.

2.3  Excluded AssetsNothing herein contained shall be deemed to sahsfer,
assign or convey the Excluded Assets to PurchaedrSeller shall retain all right, title and
interest to, in and under the Excluded Assets.cliided Assetsshall mean all assets,
properties, interests and rights of Seller othantthe Purchased Assets, including, without
limitation, each of the following assets:

(@) all cash, cash equivalents, bank deposits or giwésh items of Seller;

(b)  all of Seller’s deposits or prepaid charges anceegps paid in connection
with or relating to any Excluded Assets;

(c) the Excluded Contracts, including any accountsivabée arising out of
or in connection with any Excluded Contract;

(d)  any (i) books and records that Seller is requingdidow to retain or that
Seller determines are necessary or advisableamneicluding, without limitation, Tax Returns,
financial statements, and corporate or other efilitygs; provided howevey that Purchaser
shall have the right to make copies of any portioinsuch retained books and records that relate
to the Business or any of the Purchased Assetsmifdrmation management systems of Seller,
other than those used or held for use in the cdrmfube Business; and (iii) documents relating
to proposals to acquire the Business by Persoms tithn Purchaser.

(e) any claim, right or interest of Seller in or to amyund, rebate, abatement
or other recovery for Taxes, together with anyriegé due thereon or penalty rebate arising
therefrom, for any Tax period (or portion theresfiding on or before the Closing Date;

() all insurance policies or rights to proceeds therelating to the assets,
properties, business or operations of Seller; and

(g)  anyrights, claims or causes of action of Selleias} third parties relating
to the assets, properties, business or operatidBslier arising out of events occurring on or
prior to the Closing Date, including, but not liedtto, commercial tort causes of action and all
causes of action under chapter 5 of the Bankruptmje.

2.4  Assumption of Liabilities On the terms and subject to the conditionsa#t in
this Agreement and the Agency Agreement, at thei@dp Purchaser shall assume, effective as
of the Closing Date, the following Liabilities (tHAssumed Liabilitie¥):

(@) all Liabilities of Seller under the Purchased Cadats;

(b)  all Liabilities arising from or relating to the Ligdation, on the terms and
conditions set forth in the Agency Agreement;
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(c) all Transfer Taxes, if any, but only to the exteat exempt under the
Bankruptcy Code, as applicable to the transfehefPurchased Assets pursuant to this
Agreement and, further, solely to the extent apyplie law may impose any Transfer Tax
liability on the purchaser of such assets;

(d)  all Liabilities relating to amounts required to j@d by Purchaser
hereunder; and

(e) all other Liabilities with respect to the Purchagessets arising after the
Closing.

2.5 Excluded Liabilities Except as specified in foregoing Section 2.4cRaser does
not assume any other Liabilities or obligationsSefler.

2.6  Cure Amounts At Closing and pursuant to Section 365 of thak®aptcy Code,
Seller shall assume and assign to Purchaser aotdaar shall assume from Seller, the
Purchased Contracts. Except as otherwise setifoethy Bankruptcy Court order approving
this Agreement and authorizing the sale of the liPaged Assets, the cure amounts, as
determined by the Bankruptcy Court, if any, necgsgacure all defaults, if any, (including, if
any, and to the extent allowed by the Bankruptcyr€all actual or pecuniary losses that have
resulted from such defaults under the Purchasedr&xs), shall be paid by Purchaser, on or
before Closing, and not by Seller and Seller dielie no liability therefore; providetiowevey
that Purchaser shall not be obligated to cure anly default that is (a) (i) greater than 110% of
the total amount set forth in the cure amounts dleeattached as Schedule 2.6{ajeof or (ii)
in excess of the total amount set forth in the @m®unt schedule that is to be dated May 21,
2008, whichever is greater (with such excess b8#ler’'s sole responsibility), or (b) that is in
dispute as of the Closing Date if an escrow or otkenmercially reasonable arrangement with
respect thereto shall have been established atlowfng the Closing pursuant to an order of the
Bankruptcy Court. Purchaser shall have the rigla teduction of the Purchase Price (with an
amount agreed to by Seller and Purchaser or agmat by the Bankruptcy Court) as a result
of the failure by Seller to assume and assign tehser any Core IP Contract.

2.7  Rejection of Certain Executory Contractds part of the Sale Order, the
Bankruptcy Court shall authorize the Seller’s reg@tof the executory contracts and/or leases
(other than non-residential real property leasetgd on Schedule 2hereof.

2.8 Further Conveyances and Assumptions

(@) From time to time following the Closing, Seller aRdrchaser shall, and
shall cause their respective Affiliates to, execatknowledge and deliver all such further
conveyances, notices, assumptions, releases aodiatanpces and such other instruments, and
shall take such further actions, as may be reaspnabessary or appropriate to assure fully to
Purchaser and its respective successors or asaljokthe properties, rights, titles, interests,
estates, remedies, powers and privileges interalbd tonveyed to Purchaser under this
Agreement and the Seller Documents and to asslliyegduSeller and its Affiliates and their
successors and assigns, the assumption of thhtiesband obligations intended to be assumed
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by Purchaser under this Agreement and the SelleuDents, and to otherwise make effective
the transactions contemplated hereby and thereby.

2.9 Bulk Sales Laws Purchaser hereby waives compliance by Selldr tug
requirements and provisions of any “bulk-transiesivs of any jurisdiction that may otherwise
be applicable with respect to the sale and trardfany or all of the Purchased Assets to
Purchaser.

ARTICLE IlI

CONSIDERATION

3.1  Consideration The aggregate consideration for the Purchasedtéshall be (a)
an amount in cash equal to $51,250,000, less wathpats received by Seller on or after May 1,
2008 under the Core IP Contracts, and (b) the gssomof the Assumed Liabilities
(collectively, the “Purchase Prige

3.2  Payment of Purchase Pric®n the Closing Date, Purchaser shall pay the
Purchase Price minus the Deposit to Seller, whietl e paid by wire transfer of immediately
available funds into an account designated by Saligject to the terms of the Agency
Agreement.

ARTICLE IV

CLOSING AND TERMINATION

4.1  Closing Date Subject to the satisfaction of the conditionsfegh in Sections
10.1 10.2and_10.Xereof (or the waiver thereof by the party entditie waive that condition),
the sale of the Purchased Assets and the assungbtibe Assumed Liabilities provided for in
Article Il hereof (the "Closing shall take place at the offices of Welil, Gots&aWlanges LLP
located at 767 Fifth Avenue, New York, New York &trsuch other place as the parties may
designate in writing) at 12 p.m. (eastern time}l@ndate that is two (2) Business Days
following the satisfaction or waiver of the condiis set forth in Article Xother than conditions
that by their nature are to be satisfied at thesi@tp but subject to the satisfaction or waiver of
such conditions), unless another time or datepth,tare agreed to in writing by the parties
hereto. The date on which the Closing shall bd Iseteferred to in this Agreement as the
“Closing Date” Unless otherwise agreed by the parties in ngitithe Closing shall be deemed
effective and all right, title and interest of &elto be acquired by Purchaser hereunder shall be
considered to have passed to Purchaser as of aZr0eastern time) on the Closing Date.

4.2  Deliveries by Seller At the Closing, Seller shall deliver to Purchrase

(@  duly executed assumption and assignment agreeimnethis form of
Exhibit B hereto and duly executed assignments of the th&emnark registrations and
applications included in the Purchased IntellecRraberty, in a form suitable for recording in
the U.S. Trademark office, and general assignnaragher Purchased Intellectual Property; and
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(b)  all other instruments of conveyance and transfeigim and substance
reasonably acceptable to Purchaser, as may besaegés convey the Purchased Assets to
Purchaser.

4.3  Deliveries by PurchaserAt the Closing, Purchaser shall deliver to Selle

(@  the Purchase Price in immediately available fursdsed forth in Section
3.2 hereof;

(b)  duly executed counterparts to the Agreement, then8g Agreement and
the assignment and assumption agreements referredsection 4.2(aand

(c) such other documents, instruments and certificadeSeller may
reasonably request.

4.4  Termination of AgreementThis Agreement may be terminated prior to the
Closing as follows:

€)) by Purchaser or Seller, if the Closing shall natehaccurred by the close
of business on June 6, 2008 (the “Termination Dapeovided however that if the Closing
shall not have occurred on or before the TerminaDate due to a material breach of any
representations, warranties, covenants or agresmentained in this Agreement by Purchaser
or Seller, then the breaching party may not terteitiais Agreement pursuant to this

Section 4.4(3)

(b) by mutual written consent of Seller and Purchaser;

(© by Purchaser, if any of the conditions to the ddigns of Purchaser set
forth in Sections 10.4and_10.3hall have become incapable of fulfillment othert as a result
of a breach by Purchaser of any covenant or agnetecnatained in this Agreement, and such
condition is not waived by Purchaser;

(d) by Seller, if any condition to the obligations d@l®@r set forth in
Sections 10.2and_10.3Xhall have become incapable of fulfilment otheart as a result of a
breach by Seller of any covenant or agreement cwedan this Agreement, and such condition
is not waived by Seller;

(e) by Purchaser, if there shall be a breach by Setlany representation or
warranty, or any covenant or agreement containgkisnAgreement which would result in a
failure of a condition set forth in Section 1@1.10.3and which breach cannot be cured or has
not been cured by the earlier of (i) twenty (20sBss Days after the giving of written notice
by Purchaser to Seller of such breach and (ii)fégmenination Date;

() by Seller, if there shall be a breach by Purchakany representation or
warranty, or any covenant or agreement containgdisnAgreement which would result in a
failure of a condition set forth in Section 1@210.3and which breach cannot be cured or has
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not been cured by the earlier of (i) twenty (20sBss Days after the giving of written notice
by Seller to Purchaser of such breach and (ii)légmenination Date;

(9) by Seller or Purchaser if there shall be in efiefihal nonappealable
Order of a Governmental Body of competent jurisdictestraining, enjoining or otherwise
prohibiting the consummation of the transactionstemplated hereby; it being agreed that the
parties hereto shall promptly appeal any advergaraénation which is not nonappealable (and
pursue such appeal with reasonable diligence); or

(h) by Purchaser or Seller, if the Bankruptcy Courtlstvaer an order
approving a Competing Offer, subject to the limdaas set forth in the Procedures Order.

4.5  Procedure Upon Terminatiorin the event of termination and abandonment by
Purchaser or Seller, or both, pursuant to Sectidmdreof, written notice thereof shall forthwith
be given to the other party or parties, and thise&ment shall terminate, and the purchase of the
Purchased Assets hereunder shall be abandoneduwithither action by Purchaser or Seller. If
this Agreement is terminated as provided hereim @acty shall redeliver or destroy all
confidential non-public documents, work papers attetr material of any other party relating to
the transactions contemplated hereby, whether &onaal before or after the execution hereof,
to the party furnishing the same.

4.6 Effect of Termination

@) In the event that this Agreement is validly term@thas provided herein,
then each of the parties shall be relieved ofutsed and obligations arising under this
Agreement after the date of such termination amth $ermination shall be without liability to
Purchaser or Seller; provideldowevey that the obligations of the parties set fortiSection
7.1(b) and Article Xlllhereof shall survive any such termination andldleknforceable
hereunder.

(b) Nothing in this_Section 4.8hall relieve Purchaser or Seller of any liability
for a breach of this Agreement prior to the datéeahination. The damages recoverable by the
non-breaching party shall include all attorneygseeasonably incurred by such party in
connection with the transactions contemplated hereb

(c) The Confidentiality Agreement shall survive anyneration of this
Agreement and nothing in this Section 4t&ll relieve Purchaser or Seller of their oblgyas
under the Confidentiality Agreement.

ARTICLE V
REPRESENTATIONS AND WARRANTIES OF SELLER
Seller hereby represents and warrants to Purckizeser

5.1  Authorization of AgreementExcept for such authorization as is requiredhey
Bankruptcy Court (as hereinafter provided for) |&ehas all requisite power, authority and legal
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capacity to execute and deliver this Agreement@eiter has all requisite power, authority and
legal capacity to execute and deliver each othexeagent, document, or instrument or
certificate contemplated by this Agreement or tekecuted by Seller in connection with

the consummation of the transactions contemplagetib Agreement (the_“Seller Documeits
to perform its respective obligations hereunder thirdeunder and to consummate the
transactions contemplated hereby and thereby.eXbeution and delivery of this Agreement
and the Seller Documents and the consummatioredféimsactions contemplated hereby and
thereby have been duly authorized by all requsitgorate action on the part of Seller. This
Agreement has been, and each of the Seller Docsmeéilhbe at or prior to the Closing, duly
and validly executed and delivered by Seller asdeing the due authorization, execution and
delivery by the other parties hereto and theréi® eintry of the Sale Order) this Agreement
constitutes, and each of the Seller Documents wberxecuted and delivered will constitute,
legal, valid and binding obligations of Seller emtigable against Seller in accordance with their
respective terms, subject to applicable bankrupbtsglvency, reorganization, moratorium and
similar laws affecting creditors’ rights and remexigenerally, and subject, as to enforceability,
to general principles of equity, including prin@plof commercial reasonableness, good faith
and fair dealing (regardless of whether enforcensesbught in a proceeding at law or in

equity).

5.2 Conflicts; Consents of Third Parties

(@) To the knowledge of Seller, none of the executiath @elivery by Seller
of this Agreement or by Seller of the Seller Docaisethe consummation of the transactions
contemplated hereby or thereby, or compliance giSsith any of the provisions hereof or
thereof will conflict with, or result in any viol@n of or default (with or without notice or lapse
of time, or both) under, or give rise to a right@fmination or cancellation under any provision
of (i) the certificate of incorporation and by-lasmscomparable organizational documents of
Seller; (ii) subject to entry of the Sale Ordery &ontract or Permit to which Seller is a party or
by which any of the properties or assets of Salterbound; (iii) subject to entry of the Sale
Order, any Order of any Governmental Body applieablSeller or any of the properties or
assets of Seller as of the date hereof; or (ivjemtilo entry of the Sale Order, any applicable
Law, other than, in the case of clauses (ii), &g (iv), such conflicts, violations, defaults,
terminations or cancellations that would not hawaderial Adverse Effect.

(b) To the knowledge of Seller, no consent, waiver rayg, Order, Permit or
authorization of, or declaration or filing with, potification to, any Person or Governmental
Body is required on the part of Seller in connattiath the execution and delivery of this
Agreement or the Seller Documents, the compliaryc8diler with any of the provisions hereof
or thereof, the consummation of the transactioméesoplated hereby or thereby or the taking by
Seller of any other action contemplated herebyerdby, except for (i) the entry of the Sale
Order, and (ii) such other consents, waivers, asp Orders, Permits, authorizations,
declarations, filings and notifications, the fa@duwsf which to obtain or make would not have a
Material Adverse Effect.

5.3 Assets Sold Free and CleatJpon the execution and delivery by Seller af th
Agreement and the Seller Documents and the constiom@ the transactions contemplated
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hereby or thereby, following Bankruptcy Court apgaicthereof, Purchaser will receive all of
Seller’s right, title and interest to the Purchafsdets free and clear of any and all Liens
pursuant to Sections 363 and 365 of the Bankruptmje.

5.4  Purchased Intellectual Property

(@  Schedule 5.4(aets forth a true, correct and complete list bParchased
Intellectual Property that is registered or for @han application for registration is pending
(together with the country, title and registratamapplication number as applicable) and all
material unregistered Marks. Except as disclose8ahedule 5.4(ajo the knowledge of Seller,
except as would not have a Material Adverse Eff@cgeller owns all right, title and interest in
and to the Purchased Intellectual Propertyilie registered Purchased Intellectual Property is
subsisting, valid, enforceable and all renewal amtenance fees and related filings have been
duly made (except where Seller in good faith datieabandon non-material registered
Purchased Intellectual Property), and (iii) thedhased Intellectual Property constitutes all of
the intellectual property rights necessary for &elb operate the Business as it is presently
conducted.

(b) Schedule 5.4(lyets forth a true, correct and complete list ghdm
names owned or controlled by Seller.

(© Schedule 5.4(ets forth a true, correct and complete list bfredterial
IP Contracts, except for licenses of Software €neyally available for an annual or one-time
license fee of no more than $10,000 in the aggeediaX distributed as “freeware” or (iii)
distributed via Internet access without charge.thieoknowledge of Seller, Seller and any
applicable third party are in material complianaethwhe terms of all such IP Contracts.
Schedule 5.4(calso sets forth true, accurate and complete satenof royalties, license fees
and other payments received by Seller, and thealateeipt, relating to the Core IP Contracts,
including copies of all sales reports received bifes under the Core IP Contracts. To the
knowledge of Seller, except as disclosed on Scleesidl(c), all third party Software used in the
Business is the subject of a valid license agreémen

(d) To the knowledge of Seller, (i) no Person fsimging or otherwise
violating any material Patent(s), Mark(s), Copyt{gh trade secret(s) or other proprietary
right(s) of Seller; (ii) no proceeding or claimsveabeen asserted by Seller alleging that any
person or entity is infringing upon or otherwiselating any Patent(s), Mark(s), Copyright(s),
trade secret(s) or other proprietary right(s) dfeBg(iii) to the knowledge of Seller, there has
been no unauthorized use or disclosure or any rabteade secret of Seller by any current or
former employee, licensee, distributor or consultdrseller or by any other third party; and (iv)
no claims are pending or, to the knowledge of difeeatened, against Seller based on any
claim or allegation that the operation of the Basminfringes, misappropriates, dilutes, or
otherwise violates any intellectual property, payar publicity right of any third party.

(e) Except as set forth on Schedule 5.4f@re are no agreements (other than
licenses of the Purchased Intellectual Propertgers or judgments which would restrict or
adversely affect Purchaser’s right to use, licarsexploit the Purchased Intellectual Property.
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5.5  Financial Advisors Except as set forth on Schedule, ii& Person has acted,
directly or indirectly, as a broker, finder or fmaal advisor for Seller or any of its Subsidiaries
in connection with the transactions contemplatethiiyy Agreement and no Person is entitled to
any fee or commission or like payment from Purchaseespect thereof.

5.6  No Other Representations or Warranties; Schedutgsept for the
representations and warranties contained in thigl&rV, neither Seller nor any other Person
makes any other express or implied representatioragranty with respect to Seller, the
Business, the Purchased Assets, the Assumed Liedbilir the transactions contemplated by this
Agreement, and Seller disclaims any other reprasent or warranties, whether made by
Seller, any Affiliate of Seller or any of their petive officers, directors, employees, agents or
representatives. Except for the representatiodsaamranties contained in Article Nereof (as
modified by the Schedules hereto), Seller (i) egglsedisclaims and negates any representation
or warranty, expressed or implied, at common lapsthatute, or otherwise, relating to the
condition of the Purchased Assets (including anglia or expressed warranty of
merchantability or fitness for a particular purposeof conformity to models or samples of
materials) and (ii) disclaims all liability and pEmsibility for any representation, warranty,
projection, forecast, statement, or information myasbmmunicated, or furnished (orally or in
writing) to Purchaser or its Affiliates or repretatives (including any opinion, information,
projection, or advice that may have been or magrbeided to Purchaser by any director,
officer, employee, agent, consultant, or represmetaf Seller or any of its Affiliates). Seller
makes no representations or warranties to Purchegarding the probable success or
profitability of the Business. The disclosure afyanatter or item in any schedule hereto shall
not be deemed to constitute an acknowledgmentthasuch matter is required to be disclosed
or is material or that such matter would result iMaterial Adverse Effect.

ARTICLE VI

REPRESENTATIONS AND WARRANTIES OF PURCHASER
Purchaser hereby represents and warrants to Seller

6.1 Organization and Good Standingach of the entities comprising Purchaser is a
limited liability company duly organized, validlxisting and in good standing in the State of its
organization and has all requisite corporate pamerauthority to own, lease and operate its
properties and to carry on its business as nowuaziad.

6.2  Authorization of AgreementEach of the entities comprising Purchaser hks fu
corporate power and authority to execute and delhis Agreement and each other agreement,
document, instrument or certificate contemplatedhisy Agreement or to be executed by
Purchaser in connection with the consummation etthnsactions contemplated hereby and
thereby (the “Purchaser Documéitsand to consummate the transactions contemplateeby
and thereby. The execution, delivery and perfoilgedry Purchaser of this Agreement and each
Purchaser Document have been duly authorized meassary corporate action on behalf of
the entities comprising Purchaser. This Agreerhastbeen, and each Purchaser Document will
be at or prior to the Closing, duly executed and/deed by Purchaser and (assuming the due
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authorization, execution and delivery by the othetties hereto and thereto) this Agreement
constitutes, and each Purchaser Document whenesoited and delivered will constitute, the
legal, valid and binding obligations of Purchassforceable against Purchaser in accordance
with their respective terms, subject to applicdddaekruptcy, insolvency, reorganization,
moratorium and similar laws affecting creditorgjhis and remedies generally, and subject, as to
enforceability, to general principles of equitycliding principles of commercial

reasonableness, good faith and fair dealing (régssdf whether enforcement is sought in a
proceeding at law or in equity).

6.3 Conflicts; Consents of Third Parties

(@) To the Seller's knowledge, none of the executioth @elivery by
Purchaser of this Agreement or the Purchaser Doctanie consummation of the transactions
contemplated hereby or thereby, or the compliaydeuschaser with any of the provisions
hereof or thereof will conflict with, or result any violation of or default (with or without notice
or lapse of time, or both) under, or give rise togat of termination or cancellation under any
provision of (i) the certificate of incorporationéby-laws of Purchaser, (ii) any Contract or
Permit to which Purchaser is a party or by whichcRaser or its properties or assets are bound
or (iii) any Order of any Governmental Body appliato Purchaser or by which any of the
properties or assets of Purchaser are bound oarfiyapplicable Law.

(b) Except for the Sale Order, no consent, waiver, @y Order, Permit or
authorization of, or declaration or filing with, ootification to, any Person or Governmental
Body is required on the part of Purchaser in cotioeavith the execution and delivery of this
Agreement or the Purchaser Documents, the comgliapdurchaser with any of the provisions
hereof or thereof, the consummation of the transastcontemplated hereby or thereby or the
taking by Purchaser of any other action contemglatgreby or thereby, or for Purchaser to
conduct the Business.

6.4  Litigation. There are no Legal Proceedings pending or,gdtiowledge of
Purchaser, threatened against Purchaser, or thvWhichaser is otherwise a party before any
Governmental Body, which, if adversely determineduld reasonably be expected to have a
material adverse effect on the ability of Purchasgrerform its obligations under this
Agreement or to consummate the transactions herébychaser is not subject to any Order of
any Governmental Body except to the extent the saoud not reasonably be expected to have
a material adverse effect on the ability of Puren&s perform its obligations under this
Agreement or to consummate the transactions coréteachereby.

6.5 Financial Advisors No Person has acted, directly or indirectlyadsoker, finder
or financial advisor for Purchaser in connectiothwhe transactions contemplated by this
Agreement and no Person is entitled to any fe@omaission or like payment from Seller in
respect thereof.

6.6  Financial Capability Purchaser (i) has, and at the Closing will hawéfjcient
internal funds (without giving effect to any unfwettifinancing regardless of whether any such
financing is committed) available to pay the PusghBrice and any expenses incurred by
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Purchaser in connection with the transactions coplated by this Agreement, (ii) has, and at
the Closing will have, the resources and capadsliffinancial or otherwise) to perform its
obligations hereunder, and (iii) has not incurrag abligation, commitment, restriction or
Liability of any kind, which would impair or advesly affect such resources and capabilities.

6.7  Condition of the BusinessNotwithstanding anything contained in this
Agreement to the contrary, Purchaser acknowledgesgrees that Seller is not making any
representations or warranties whatsoever, expragssgplied, beyond those expressly given by
Seller in_Article Vhereof (as modified by the Schedules hereto gglsmented or amended),
and Purchaser acknowledges and agrees that, dacéipe representations and warranties
contained therein, the Purchased Assets and thedassare being transferred on a “where is”
and, as to condition, “as is” basis. Any claimsdhaser may have for breach of representation
or warranty shall be based solely on the repreientaand warranties of Seller set forth in
Article V hereof (as modified by the Schedules hereto gslemgnted or amended). Purchaser
further represents that neither Seller nor anyAffiliates nor any other Person has made any
representation or warranty, express or impliedpdle accuracy or completeness of any
information regarding Seller, the Business or taagactions contemplated by this Agreement
not expressly set forth in this Agreement, and nain®eller, any of its Affiliates or any other
Person will have or be subject to any liabilityftorchaser or any other Person resulting from the
distribution to Purchaser or its representativeBunchaser’s use of, any such information,
including any confidential memoranda distributedoahalf of Seller relating to the Business or
other publications or data room information prodde Purchaser or its representatives, or any
other document or information in any form providedPurchaser or its representatives in
connection with the sale of the Business and #nestictions contemplated hereby. Purchaser
acknowledges that it has conducted to its satishacits own independent investigation of the
Business and, in making the determination to prde@éh the transactions contemplated by this
Agreement, Purchaser has relied on the results ofnn independent investigation.

ARTICLE VI

BANKRUPTCY COURT MATTERS

7.1 Competing Transaction

(@  This Agreement is subject to approval by the Baptay Court and the
consideration by Seller of higher or better cometffers (each a “Competing Offer From
the date hereof (and any prior time) and untiltthasaction contemplated by this Agreement is
consummated, Seller is permitted to cause its septatives and Affiliates to initiate contact
with, solicit or encourage submission of any intpsy proposals or offers by, any Person (in
addition to Purchaser and its Affiliates, agentd sgpresentatives) in connection with any sale
or other disposition of the Purchased Assets.dtiten, Seller shall have the responsibility and
obligation to respond to any inquiries or offergptochase all or any part of the Purchased
Assets and perform any and all other acts reldtedto which are required under the
Bankruptcy Code or other applicable law, includwghout limitation, supplying information
relating to the Business and the assets of Sellerdspective purchasers.
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(b) In consideration of Purchaser conducting its dligatice and entering
into this Agreement, and subject to the approvahefBankruptcy Court as specified in Section
7.1(a) Seller agrees to pay Purchaser from the procafeatsy Competing Offer that are paid to
and received by the Seller (i) a break up fee imarmount equal to 2% of $51,250,000 (the
“Breakup Fe®), and (ii) as reimbursement, all actual, necegsaasonable and documented
out-of-pocket expenses of Purchaser (the “ExpersaiBursemeri}; provided however that
such Expense Reimbursement shall not exceed $300,00

7.2  Bankruptcy Court Filings As more fully set forth in Section 8.12, Puratras
agrees that it will promptly take such actions r@sraasonably requested by Seller to assist in
obtaining entry of the Sale Order and a findingq@déquate assurance of future performance by
Purchaser, including furnishing affidavits or otkecuments or information for filing with the
Bankruptcy Court for the purposes, among otherpra¥iding necessary assurances of
performance by Purchaser under this Agreement antbdstrating that Purchaser is a “good
faith” purchaser under Section 363(m) of the Bapkoy Code. Purchaser shall not, without the
prior written consent of Seller, file, join in, otherwise support in any manner whatsoever any
motion or other pleading relating to the sale ef Burchased Assets hereunder. In the event the
entry of the Sale Order or the Procedures Orddl sbappealed, Seller and Purchaser shall use
their respective reasonable efforts to defend spgeal, and Seller and Purchaser shall each be
responsible solely for their own legal fees in saghnt.

ARTICLE VIII

COVENANTS

8.1  Access to Information Seller agrees that, prior to the Closing DatecRaser
shall be entitled, through its officers, employaad representatives (including, without
limitation, its legal advisors and accountants)ni@ke such investigation of the properties,
businesses and operations of the Business ancegaahination of the books and records of the
Business, the Purchased Assets and the Assumeititigalas it reasonably requests and to
make extracts and copies of such books and recdwdg.such investigation and examination
shall be conducted during regular business hours ugasonable advance notice and under
reasonable circumstances and shall be subjecstiacteons under applicable Law. Seller shall
cause the officers, employees, consultants, agatdsuntants, attorneys and other
representatives of Seller to cooperate with Puehasd Purchaser’s representatives
in connection with such investigation and examoratand Purchaser and its representatives
shall cooperate with Seller and its representatwebshall use their reasonable efforts to
minimize any disruption to the Business. Notwidmgting anything herein to the contrary, no
such investigation or examination shall be permittethe extent that it would require to
disclose information subject to attorney-clienwpege or conflict with any confidentiality
obligations to which Seller is bound.

8.2  Conduct of the Business Pending the Closing

(@ Prior to the Closing, except (1) as set forth ohesitlle 8.2(3)(2) as
required by applicable Law, (3) as otherwise exgyesontemplated by this Agreement, or
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(4) with the prior written consent of Purchaser ighihconsent shall not be unreasonably
withheld or delayed), Seller shall:

0] conduct the Business only in the Ordinary CoursBusiness;

(i) use its commercially reasonable efforts to (A) pres the present
business operations, organization and goodwilhefBusiness, and (B) preserve the
present relationships with customers and supptietise Business, and

(i) refrain from entering into, modifying, or otherwiakering, any
new or existing IP Contract without the prior weittconsent of Purchaser.

(b) From the date of execution of this Agreement uhgl Sale Termination
Date (as defined in the Agency Agreement), Selail :10t terminate, reject, amend or modify
any lease for a Store (as defined in the Agencyeément) or contract related to the Business
without the prior written consent of Purchaser(imheonsent shall not be unreasonably withheld
or delayed).

8.3  Consents Seller shall use its commercially reasonablereff and Purchaser
shall cooperate with Seller, to obtain at the eatlpracticable date all consents and approvals
required to consummate the transactions contengplatehis Agreement, including, without
limitation, the consents and approvals referreith tdection 5.2(bhereof;_provideghowever
that Seller shall not be obligated to pay any atersition therefor to any third party from whom
consent or approval is requested or to initiateldigation or legal proceedings to obtain any
such consent or approval.

8.4  Requlatory Approvals Intentionally Omitted.

8.5  Further AssurancesEach of Seller and Purchaser shall use its caniaiky
reasonable efforts to (i) take all actions necgssaappropriate to consummate the transactions
contemplated by this Agreement and (ii) cause tlfélfnent at the earliest practicable date of
all of the conditions to their respective obligasdo consummate the transactions contemplated
by this Agreement.

8.6  Confidentiality Purchaser acknowledges that the Confidentiakin&tion
provided to it in connection with this Agreememicluding under Section 8.and the
consummation of the transactions contemplated jerelsubject to those certain confidentiality
agreements, dated April 28, 2008 and April 29, 2088veen the Purchaser and Seller (the
“Confidentiality Agreemeri), the terms of which are incorporated herein &fgrence.
Effective upon, and only upon, the Closing Date, @onfidentiality Agreement shall terminate
with respect to information relating solely to tBesiness or otherwise included in the Purchased
Assets; providechowever that Purchaser acknowledges that any and alt @befidential
Information provided to it by Seller or its reprataives concerning Seller shall remain subject
to the terms and conditions of the Confidentialiyreement after the Closing Date. For
purposes of this Section 8. &onfidential Informatiof shall mean any confidential information
with respect to, including, methods of operatiarstomers, customer lists, Products, prices, fees,
costs, Technology, inventions, Trade Secrets, khow; Software, marketing methods, plans,
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personnel, suppliers, competitors, markets or a&pecialized information or proprietary
matters.

8.7  Customer Lists Seller will take reasonable and necessary stepssure that the
customer lists and contact information can be pigpensferred.

8.8  Preservation of RecordsSeller and Purchaser agree that each of thelin sha
preserve and keep the records held by it or th#iligies relating to the Business for a period of
two (2) years from the Closing Date and shall m&keh records and personnel available to the
other as may be reasonably required by such paxdgrinection with, among other things, any
insurance claims by, Legal Proceedings or tax awdjainst or governmental investigations of
Seller or Purchaser or any of their Affiliates ororder to enable Seller or Purchaser to comply
with their respective obligations under this Agresmnand each other agreement, document or
instrument contemplated hereby or thereby. Irethent Seller or Purchaser wishes to destroy
such records before or after that time, such par&l first give ninety (90) days prior written
notice to the other and such other party shall llageight at its option and expense, upon prior
written notice given to such party within such nng0) day period, to take possession of the
records within one hundred and eighty (180) dater &ie date of such notice.

8.9  Publicity. Neither Seller nor Purchaser shall issue angsrelease or public
announcement concerning this Agreement or theaddionis contemplated hereby without
obtaining the prior written approval of the otharty hereto, which approval will not be
unreasonably withheld or delayed, unless, in tie jsoigment of Purchaser or Seller, disclosure
is otherwise required by applicable Law or by ttemBuptcy Court with respect to filings to be
made with the Bankruptcy Court in connection witls tAgreement or by the applicable rules of
any stock exchange on which Purchaser or Sellsrdecurities, providethat the party
intending to make such release shall use its lffestseconsistent with such applicable Law or
Bankruptcy Court requirement to consult with thieestparty with respect to the text thereof.

8.10 Use of Name Seller agrees that it shall (i) as soon as [waldle after the Closing
Date and in any event within sixty (60) days follogithe Closing Date, cease to make any use
of the name “Sharper Image” or any service markslegimarks, trade names, identifying
symbols, logos, emblems, signs or insignia reléttedeto or containing or comprising the
foregoing, including any name or mark confusingiyikar thereto (collectively, the “Seller
Marks"), (i) immediately after the Closing, cease tdditself out as having any affiliation with
Purchaser or any of its Affiliates, and (iii) effecchange in the caption of its bankruptcy
proceeding so that the words “Sharper Image” dappear in such caption.

8.11 Supplementation and Amendment of Schedulgsller may, at its option, include
in the Schedules items that are not material iora avoid any misunderstanding, and such
inclusion, or any references to dollar amountsl| sttt be deemed to be an acknowledgement or
representation that such items are material, ttbésh any standard of materiality or to define
further the meaning of such terms for purposesisfAgreement. Information disclosed in the
Schedules shall constitute a disclosure for alppses under this Agreement notwithstanding
any reference to a specific section, and all sofdrmation shall be deemed to qualify the entire
Agreement and not just such section. From tinterie prior to the Closing, Seller shall have
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the right to supplement or amend the Schedulesnegipect to any matter hereafter arising or
discovered after the delivery of the Schedulesyantsto this Agreement. No such supplement
or amendment shall have any effect on the satisfacf the condition to closing set forth in
Section 10.1(a)provided howevey if the Closing shall occur, then Purchaser daltleemed to
have waived any right or claim pursuant to the teaiithis Agreement or otherwise, including
pursuant to Article Xhereof, with respect to any and all matters dssdiopursuant to any such
supplement or amendment at or prior to the Closing.

8.12 Court Order Seller shall use commercially reasonable effiarizbtain the Sale
Order. If a written objection is filed to the Salietion, which is an objection which would
prohibit or otherwise prevent the Closing from atig pursuant to the terms of this
Agreement, Seller shall use commercially reasonafbbets to have such objection overruled.

8.13 Adequate Assurance of Future Performanééth respect to each Purchased
Contract, Purchaser shall use commercially reaseredforts to provide adequate assurance as
required under the Bankruptcy Code of the futuméopmance of the applicable Purchased
Contract by Purchaser. Purchaser agrees thal pnemptly take all actions reasonably
required by Seller or ordered by the Bankruptcy i€tassist in obtaining the Bankruptcy
Court’s entry of an order approving this Agreementh as furnishing affidavits, non-
confidential financial information, confidentialfarmation subject to a reasonable form of
confidentiality agreement or other documents oonimiation for filing with the Bankruptcy
Court and making Purchaser’'s employees and refdedsas available to be interviewed by
Seller’s attorneys and to testify before the Bapkey Court and at depositions, with respect to
demonstrating adequate assurance of future perfaenay Purchaser under the Purchased
Contract. If a written objection is filed to thal& Motion, which is an objection which would
prohibit or otherwise prevent the Closing from atig pursuant to the terms of this
Agreement, Purchaser shall use commercially reddemdforts to have such objection
overruled..

8.14 Purchaser Covenants after ClosirRurchaser covenants and agrees that it shall,
from and after the Closing Date (unless otherwggeed with Seller), do each of the following:

(@  Access Purchaser shall, upon reasonable advance naftfoed to
Seller’s officers, independent public accountaat®rneys, consultants and other
representatives, reasonable access during norrealdss hours to the Purchased Assets and all
records pertaining to the Purchased Assets. Texttent that such Purchased Assets include
information management systems, the Purchaseiteaff consultants and other representatives
shall provide the Seller with access to such infiiran management systems on a royalty-free
basis solely for the purpose of enabling the Sétleonduct an orderly wind-down of the
Seller’s operations until such time as the wind-daesvcompleted or December 31, 2008,
whichever is earlier. Seller expressly acknowleddpat nothing in this Section is intended to
give rise to any contingency to Seller’s obligaida proceed with the transactions contemplated
herein; and

(b) Contract Obligations Timely perform all obligations related to the
Purchased Contracts and indemnify and hold harneBer and its officers, directors,
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employees, agents, and representatives from anasagdl claims, demands, penalties, losses,
liability or damage, including, without limitationeasonable attorneys’ fees and expenses, for or
related to any failure to perform such obligations.

ARTICLE IX

EMPLOYEES AND EMPLOYEE BENEFITS

9.1 Employment All matters relating to employees shall be gaeerby the Agency
Agreement.

ARTICLE X

CONDITIONS TO CLOSING

10.1 Conditions Precedent to Obligations of Purcha3dre obligation of Purchaser to
consummate the transactions contemplated by thisehgent and the Agency Agreement is
subject to the fulfillment, on or prior to the Cieg Date, of each of the following conditions
(any or all of which may be waived by Purchasewimle or in part to the extent permitted by
applicable Law):

(@) the representations and warranties of Seller s#t fio this Agreement
shall be true and correct at and as of the Clogirggpt to the extent such representations and
warranties expressly relate to an earlier datevfirth case such representations and warranties
shall be true and correct on and as of such ealdits);_providedhowevey that in the event of a
breach of a representation or warranty, the camtget forth in this Section 10.1(h)all be
deemed satisfied unless the effect of all suchdhresof representations and warranties taken
together result in a Material Adverse Effect, amddRaser shall have received a certificate
signed by an authorized officer of Seller, datezl@hosing Date, to the foregoing effect;

(b)  Seller shall have performed and complied in alleriat respects with all
obligations and agreements required in this Agregraed the Agency Agreement to be
performed or complied with by it prior to the ClogiDate, provided, that the condition set forth
in this Section 10.1(lyhall be deemed satisfied unless such failures fgerform or comply
taken together result in a Material Adverse Effaoi] Purchaser shall have received a certificate
signed by an authorized officer of Seller, datezl@hosing Date, to the forgoing effect; and

(c) Seller shall have delivered, or caused to be dadgo Purchaser all of
the items required by this Agreement.

10.2 Conditions Precedent to Obligations of Sell&he obligations of Seller to
consummate the transactions contemplated by thisehgent and the Agency Agreement are
subject to the fulfillment, prior to or on the Ciog Date, of each of the following conditions
(any or all of which may be waived by Seller in Wéhor in part to the extent permitted by
applicable Law):
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(@ the representations and warranties of Purchaséorsietn this Agreement
and the Agency Agreement qualified as to mateyialiall be true and correct, and those not so
gualified shall be true and correct in all materedpects, at and as of the Closing Date as though
made on the Closing Date, except to the extent mmesentations and warranties relate to an
earlier date (in which case such representatiodsaamranties qualified as to materiality shall be
true and correct, and those not so qualified sfetrue and correct in all material respects, on
and as of such earlier date), and Seller shall hecaived a certificate signed by an authorized
officer of Purchaser, dated the Closing Date, &ftitegoing effect;

(b) Purchaser shall have performed and complied ireafiects with all
obligations and agreements required by this Agre¢med the Agency Agreement to be
performed or complied with by Purchaser on or piriothe Closing Date, and Seller shall have
received a certificate signed by an authorizedceffof Purchaser, dated the Closing Date, to the
foregoing effect; and

(© Purchaser shall have delivered, or caused to Ineededl, to Seller all of
the items set forth in Section 4.3

10.3 Conditions Precedent to Obligations of Purchasdr3ailer The
respective obligations of Purchaser and Selleotsemmate the transactions contemplated by
this Agreement and the Agency Agreement are sutgdbie fulfillment, on or prior to the
Closing Date, of each of the following conditioasy or all of which may be waived by
Purchaser and Seller in whole or in part to thembpermitted by applicable Law):

(@ there shall not be in effect any Order by a Govesmital Body of
competent jurisdiction restraining, enjoining on@twise prohibiting the consummation of the
transactions contemplated hereby;

(b) the Bankruptcy Court shall have entered the PraesdDrder, in form
and substance reasonably acceptable to Sellerwaotdder, providethat the Procedures Order
shall expressly approve the Breakup Fee and Expgeesebursement as provided herein; and

(c) the Bankruptcy Court shall have entered the SatkeCand any stay
period applicable to the Sale Order shall haverexpor shall have been waived by the
Bankruptcy Court, and such Sale Order shall bealirfdrce and effect, and shall not have been
modified, as of the Closing Date.

10.4 Frustration of Closing ConditionsNeither Seller nor Purchaser may rely
on the failure of any condition set forth_in Sentit0.1 10.20r 10.3 as the case may be, if such
failure was caused by such party’s failure to cgnwth any provision of this Agreement.

ARTICLE XI

NO SURVIVAL

11.1 No Survival of Representations and Warranti€ke parties hereto agree that the
representations and warranties contained in threé&gent shall not survive the Closing
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hereunder, and none of the parties shall haveiabpity to each other after the Closing for any
breach thereof. The parties hereto agree thatdhenants contained in this Agreement to be
performed at or after the Closing shall survive @esing hereunder, and each party hereto shall
be liable to the other after the Closing for angdwh thereof.

11.2 No Conseqguential Damageslotwithstanding anything to the contrary elsexhe
in this Agreement and/or the Agency Agreement, axdypshall, in any event, be liable to any
other Person for any consequential, incidentairéat, special or punitive damages of such other
Person, including loss of future revenue, incomprofits, diminution of value or loss of
business reputation or opportunity relating toliheach or alleged breach hereof (provided that
such limitation with respect to lost profits shadit limit Seller’s right to recover contract
damages in connection with Purchaser’s failurddsecin violation of this Agreement).

ARTICLE XII

TAXES

12.1 Transfer Taxes The party who is liable under applicable lawlisha responsible
for (and shall indemnify and hold the other paryrhless and its directors, officers, employees,
Affiliates, agents, successors and permitted assgainst) any sales, use, stamp, documentary
stamp, filing, recording, transfer or similar fewgaxes or governmental charges (including any
interest and penalty thereon) payable in conneaetitimthe transactions contemplated by this
Agreement (“Transfer Tax8s Seller and Purchaser shall cooperate and ¢owgh each other
prior to filing any Tax Returns in respect of TriarsTaxes. Seller and Purchaser shall cooperate
and otherwise take commercially reasonable eftortshtain any available refunds for Transfer
Taxes.

12.2 Prorations All personal property Taxes or similar ad vaforebligations levied
with respect to the Purchased Assets for any texadriod that includes the Closing Date and
ends after the Closing Date, whether imposed @asassl before or after the Closing Date, shall
be prorated between Seller and Purchaser as of 32m. (Eastern time) on the Closing Date. If
any Taxes subject to proration are paid by Purchasethe one hand, and Seller, on the other
hand, the proportionate amount of such Taxes matith(the event of a refund of any portion of
such Taxes previously paid is received, such refahdll be paid promptly by (or to) the other
after the payment of such Taxes (or promptly follgyvhe receipt of any such refund).

ARTICLE XIII

MISCELLANEQOUS

13.1 Expenses Except as otherwise provided in this Agreemieictuding, without
limitation, in Section 7.1(b) hereof, and the AggAgreement, each of Seller and Purchaser
shall bear its own expenses incurred in conneetitimthe negotiation and execution of this
Agreement and each other agreement, document atmdnment contemplated by this Agreement
and the consummation of the transactions conteetgplagreby and thereby.
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13.2 Injunctive Relief Damages at law may be an inadequate remediddrreach of
any of the covenants, promises and agreementsicedta this Agreement and, accordingly,
any party hereto shall be entitled to injunctivieefenith respect to any such breach, including
without limitation specific performance of such eoants, promises or agreements or an order
enjoining a party from any threatened, or fromdabatinuation of any actual, breach of the
covenants, promises or agreements contained igrsement and the Agency Agreement.
The rights set forth in this Section 13Rall be in addition to any other rights whichaatl may
have at law or in equity pursuant to this Agreenasrd the Agency Agreement.

13.3 Submission to Jurisdiction; Consent to ServicerotEss

(&  Without limiting any party’s right to appeal anyder of the Bankruptcy
Court, (i) the Bankruptcy Court shall retain exohegurisdiction to enforce the terms of this
Agreement and to decide any claims or disputeshmmay arise or result from, or be connected
with, this Agreement and the Agency Agreement, lam@ach or default hereunder, or the
transactions contemplated hereby, and (ii) anyadinoroceedings related to the foregoing shall
be filed and maintained only in the Bankruptcy Gpand the parties hereby consent to and
submit to the jurisdiction and venue of the BankeypCourt and shall receive notices at such
locations as indicated in Section 1Béreof; providedhowever that if the Bankruptcy Case has
closed, the parties agree to unconditionally arevocably submit to the exclusive jurisdiction
of the United States District Court for the SouthBistrict of New York sitting in New York
County or the Commercial Division, Civil Branchtbe Supreme Court of the State of New
York sitting in New York County and any appellataict from any thereof, for the resolution of
any such claim or dispute. The parties herebyacably waive, to the fullest extent permitted
by applicable law, any objection which they may mmvhereafter have to the laying of venue of
any such dispute brought in such court or any deferf inconvenient forum for the maintenance
of such dispute. Each of the parties hereto aghegs judgment in any such dispute may be
enforced in other jurisdictions by suit on the jodnt or in any other manner provided by law.

(b) Each of the parties hereto hereby consents to gsdueing served by any
party to this Agreement in any suit, action or geding by delivery of a copy thereof in
accordance with the provisions of Section 13.7

13.4 Waiver of Right to Trial by Jury Each party to this Agreement waives any right
to trial by jury in any action, matter or proceeglregarding this Agreement and the Agency
Agreement or any provision hereof or therein.

13.5 Entire Agreement; Amendments and Waiver$is Agreement (including the
schedules and exhibits hereto), and the Agencyekgeat and the Confidentiality Agreement
represent the entire understanding and agreemem¢®e the parties hereto with respect to the
subject matter hereof. This Agreement and the Agégreement can be amended,
supplemented or changed, and any provision heseobe waived, only by written instrument
making specific reference to this Agreement andAthency Agreement signed by the party
against whom enforcement of any such amendmenp)esment, modification or waiver is
sought. No action taken pursuant to this Agreeraadtthe Agency Agreement, including
without limitation, any investigation by or on béfhaf any party, shall be deemed to constitute a
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waiver by the party taking such action of compliamgth any representation, warranty,
covenant or agreement contained herein. The walyany party hereto of a breach of any
provision of this Agreement shall not operate ocbestrued as a further or continuing waiver of
such breach or as a waiver of any other or subsg¢dueach. No failure on the part of any party
to exercise, and no delay in exercising, any rightyer or remedy hereunder shall operate as a
waiver thereof, nor shall any single or partialrexse of such right, power or remedy by such
party preclude any other or further exercise thieoethe exercise of any other right, power or
remedy. All remedies hereunder are cumulativeardot exclusive of any other remedies
provided by law.

13.6 Governing Law This Agreement and the Agency Agreement shatjdxerned
by and construed in accordance with the laws ofStiage of New York applicable to contracts
made and performed in such State without regacdmdlicts of laws principles thereof.

13.7 Notices All notices and other communications under thigeement shall be in
writing and shall be deemed given (i) when delidgoersonally by hand (with written
confirmation of receipt), (ii) when sent by facsienfwith written confirmation of transmission)
or (iii) one business day following the day sentygrnight courier (with written confirmation
of receipt), in each case at the following addressel facsimile numbers (or to such other
address or facsimile number as a party may hawafigeeby notice given to the other party
pursuant to this provision):

If to Seller, to:

Sharper Image Corporation

350 The Embarcadero, 6th Floor

San Francisco, California, 94105

Attn: Robert Del Genio and Scott Silverman
With a copy (which shall not constitute notice) to:

Weil, Gotshal & Manges LLP

767 Fifth Avenue

New York, NY 10153

Facsimile: (212) 310-8007

Attn: Simeon Gold, Harvey R. Miller and ChristopiMarcus

Cooley Godward Kronish LLP

1114 Avenue of the Americas

New York, NY 10021

Facsimile: (212) 479-6275

Attn: Lawrence C. Gottlieb and Jay. R. Indyke
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If to Purchaser, to:

Hilco Trading Company, LLC
One Northbrook Place

5 Revere Drive

Northbrook, IL 60062

Attn: Joseph Malfitano, Esq.
Tel: 847-504-3257

Fax: 847-897-0868

Gordon Brothers Group

101 Huntington Avenue - 10th Floor
Boston, MA 02199

Attn: Rafael Klotz, Esq.

Tel: 617-422-6246

Fax: 617-422-6288

With a copy to:

Morgan, Lewis & Bockius LLP
101 Park Avenue

New York, NY 10178

Attn: Neil E. Herman, Esq.
Tel: 212-309-6669

Fax: 212-309-6001

13.8 Severability If any term or other provision of this Agreemantd the Agency
Agreement is invalid, illegal, or incapable of bgienforced by any law or public policy, all
other terms or provisions of this Agreement andAgency Agreement shall nevertheless
remain in full force and effect so long as the eooit or legal substance of the transactions
contemplated hereby is not affected in any manregenally adverse to any party. Upon such
determination that any term or other provisiomigalid, illegal, or incapable of being enforced,
the parties hereto shall negotiate in good faitmaalify this Agreement and/or the Agency
Agreement so as to effect the original intent ef plarties as closely as possible in an acceptable
manner in order that the transactions contempla¢eelby are consummated as originally
contemplated to the greatest extent possible.

13.9 Binding Effect; AssignmentThis Agreement and the Agency Agreement shall be
binding upon and inure to the benefit of the partiad their respective successors and permitted
assigns. Nothing in this Agreement shall createeodeemed to create any third party
beneficiary rights in any Person or entity not &y#o this Agreement except as provided below.
No assignment of this Agreement or of any rightsladigations hereunder may be made by
either Seller or Purchaser (by operation of lawtberwise) without the prior written consent of
the other parties hereto and any attempted assignmithout the required consents shall be
void. No assignment of any obligations hereundail selieve the parties hereto of any such
obligations. Upon any such permitted assignmésetréferences in this Agreement and/or the
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Agency Agreement to Purchaser shall also applynyosach assignee unless the context
otherwise requires. In the event that a Chaptdrustee should be appointed for Seller, or in the
event that Seller's Chapter 11 case should be cted/éo a case under Chapter 7, the obligations
of Seller hereunder shall be binding upon suchegrier successor Chapter 7 estate.

13.10 Conflict of Terms If any provision contained in this Agreement fticts with
any provisions contained in the Agency Agreemdmd,grovision in the Agency Agreement shall
govern.

13.11 Non-RecourseNo past, present or future director, officer, égpe,
incorporator, member, partner or equityholder dfieé8ahall have any liability for any
obligations or liabilities of Seller under this AAgiment, the Agency Agreement or the Seller
Documents of or for any claim based on, in respéair by reason of, the transactions
contemplated hereby and thereby.

13.12 Joint and Several Liability of the Purchas&mach of (a) Gordon Brothers Retail
Partners, (b) GB Brands, LLC, (c) Hilco MerchansBerces, LLC, and (d) Hilco Consumer
Capital, LLC shall be jointly and severally liabite the due and punctual payment of the
Purchase Price and the performance of all othegatibns of Purchaser set forth in this
Agreement.

13.13 Counterparts.This Agreement and the Agency Agreement may leewed in as
many counterparts as may be required, which copautesr may be delivered by facsimile or
electronic mail, and it shall not be necessary tthatsignature of, or on behalf of, each party,
appear on each counterpart; but it shall be sefiidhat the signature of, or on behalf of, each
party, or that the signatures of the persons redquw bind any party, appear on one or more such
counterparts. All such counterparts when takeettogy shall constitute a single and legally
binding agreement.

[REMAINDER OF THISPAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGESTO FOLLOW]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreemeod to
executed by their respective officers thereunty dutthorized, as of the date first written above.

SHARPER IMAGE CORPORATION

By: _ /s/ Rebecca L. Roedell
Name: Rebecca L. Roedell
Title: Executive Vice President &
Chief Financial Officer

HILCO MERCHANT RESOURCES, LLC,

By: /sl Eric W. Kaup
Name: Eric W. Kaup
Title: Executive Vice President, General
Counsel, Member

HILCO CONSUMER CAPITAL, LLC,

By: /sl Eric W. Kaup
Name: Eric W. Kaup
Title: Executive Vice President, General
Counsel, Managing Member

GORDON BROTHERSRETAIL
PARTNERS, LLC,

By: /sl Rafael Klotz
Name: Rafael Klotz
Title: Managing Director

GB BRANDS, LLC,

By: /sl Rafael Klotz
Name: Rafael Klotz
Title: Managing Director
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Schedule 2.6(b)

1. License Agreement dated March 11, 2008 by and lest\v&arper Image Corporation
and ARG Manufacturing Inc.

2. License Agreement dated October 23, 2007 by antldegt Sharper Image Corporation
and Diversified Computer Supplies Inc.

3. License Agreement dated December 10, 2007 by ameeba Sharper Image
Corporation and E&B Giftware LLC.

4. License Agreement dated June 27, 2007 by and bet®fearper Image Corporation and
ENE Group LLC.

5. License Agreement dated June 8, 2007 by and bet®earper Image Corporation and
Futai USA Inc.

6. License Agreement dated August 9, 2007 by and lest\véharper Image Corporation
and LG International (America) Inc.

7. License Agreement dated February 29, 2008 by atwide@ Sharper Image Corporation
and MerchSource, LLC.

8. License Agreement dated March 1, 2006 by and bet\8&arper Image Corporation and
OfficeMax Incorporated.

9. Amendment No. 1 to Trademark License Agreementddategust 17, 2007 by and
between Sharper Image Corporation and OfficeMagrjparated.

10. License Agreement dated October 23, 2007 by atwidde® Sharper Image Corporation
and Polaris Media Research Inc d/b/a Moneaul Lab.

11.License Agreement dated September 1, 2007 by amebe Sharper Image Corporation
and PureHiTech, Inc.

12.License Agreement dated October 10, 2007 by anddaet Sharper Image Corporation
and Rilliant Systems Inc.

13.License Agreement dated May 1, 2007 by and betwéamper Image Corporation and
Sensio Inc.

14. Amendment No. 1 to Sensio Inc. License Agreemetgddiglarch 1, 2008 by and
between Sharper Image Corporation and Sensio Inc.
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15. Amendment No. 2 to Sensio Inc. License Agreemetgddiglarch 1, 2008 by and
between Sharper Image Corporation and Sensio Inc.

16.License Agreement dated April 14, 2008 by and betw&harper Image Corporation and
Icon Eyewear, Inc.

1-NY/2312945.2
5/14/08 2:48 AM



EXECUTION COPY

AGENCY AGREEMENT

This Agency (the “Agreemefi)tis made as of May 13, 2008, by and between a
joint venture formed among: (a) Hilco Consumer @plLLC, (b) Hilco Merchant Resources,
LLC, (c) Gordon Brothers Retail Partners, LLC, &) GB Brands, LLC (collectively, the
“Agent”) and Sharper Image Corporation (the "“Merchgmnwith a principal place of business at
350 The Embarcadero, 6th floor, San Francisco, €¥0S.

RECITALS

WHEREAS, the Merchant has commenced a case (the “Bankri@ssé) under

chapter 11 of title 11 of the United States Codhe (Bankruptcy Cod® in the United States

Bankruptcy Court for the District of Delaware (tigankruptcy Court);

WHEREAS, the Merchant operates retail stores and desieshe Agent act as
the Merchant’s exclusive agent for the limited msg of selling all of the Merchandise located
in the Merchant’s retail store location(s) (eachS#&ore’ and, collectively, the “Storéy and
certain merchandise located in Merchant’s distrdsutenters all listed o&xhibit 1 attached
hereto, by means of a “going-out-of-business,” rstelosing,” “bankruptcy,” or similarly
themed sale (as further described below, the "Bale

WHEREAS, the Agent has agreed to act as the Merchantlsigxe agent on the
terms and conditions set forth herein;

WHEREAS, contemporaneously herewith, the Agent and thecN&rt have
entered into that certain Asset Purchase Agreentatéd as of May |, 2008 (the "ABA

which is hereby incorporated herein.
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NOW THEREFORE, in consideration of the mutual covenants and exgemnts
set forth herein, and for other good and valualoleseration, the receipt and sufficiency of
which is hereby acknowledged, the Agent and thechbant hereby agree as follows:

Section 1. Defined Terms All capitalized terms not defined herein shaVé

the meaning set forth in the APA. As used hertia,following terms shall have the following
meanings:
“Agreement” has the meaning assigned to that tarthe Preamble hereto.
“Agent” has the meaning assigned to that term énRheamble hereto.
“APA” has the meaning assigned to that term inRleeitals hereto.
“Bankruptcy Case” has the meaning assigned toténat in the APA.
“Bankruptcy Code” has the meaning assigned totdrat in the APA.
“Benefits Cap” has the meaning assigned to that tarSection 4.1 hereof.
“Central Expenses” has the meaning assigned tddhatin Section 4.2 hereof.
“Closing” means the closing of transactions contiategl by this Agreement and

the APA as set forth in Section 2.3 hereof.

“COBRA” means the Consolidated Omnibus Budget Retiation Act of 1986,
as amended.

“Committee” means the statutory creditors’ comnatt@ppointed in the
Bankruptcy Case.

“Defective Merchandise” has the meaning assigndati@gbterm in Section 5.1(b)

hereof.

“Designated Merchant Account” has the meaning assigo that term in Section
3.1 hereof.

“DIP Credit Agreement” has the meaning assignedhtd term in Section 3.3
hereof.
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hereof.

hereof.

hereof.

hereof.

hereof.

hereof.

“Environmental Law” has the meaning assigned td teem in Section 11.1(0)

“Excluded Benefits” has the meaning assigned totdran in Section 4.2 hereof.
“Excluded Goods” has the meaning assigned to #mat in Section 5.3 hereof.
“Expense L/C” has the meaning assigned to that terSection 3.3 hereof.
“Expenses” has the meaning assigned to that tei®eation 4 hereof.

“FF&E” has the meaning assigned to that term inti8e®&.1 hereof.

“Final Inventory Report” has the meaning assigrethat term in Section 3.3(b)

“Final Reconciliation” has the meaning assignedttiat term in Section 3.4

“Guaranteed Amount” has the meaning assigned to tdran in Section 3.1

“Guaranty L/C” has the meaning assigned to tham terSection 3.3 hereof.

“Gross Rings” has the meaning assigned to that ter@ection 5.5 hereof.

“Inventory Date’ has the meaning assigned to thahtin Section 5.1 hereof.

“Initial Guaranty Payment” has the meaning assigteethat term in Section 3.3

“Inventory Taking” has the meaning assigned to teah in Section 5.4 hereof.

“Inventory Taking Service” has the meaning assigteethat term in Section 5.4

“Lender” has the meaning assigned to that termertiSn 3.3 hereof.
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“Lien” means any lien, security interest, pledggpdthecation, encumbrance or
other interest or claim (including but not limitéal any and all “claims,” as defined in section
10I(5) of the Bankruptcy Code, and any and alltsgind claims under any bulk transfer statutes
and similar laws) in or with respect to any of tleases (including but not limited to any options
or rights to purchase or recapture such Leaseaandanechanics’ or tax liens), whether arising
by agreement, by statute or otherwise and whetign@ prior to, on or after the Petition Date.

“Maximum Inventory Amount” has the meaning assigtedhat term in Section

3.1 hereof.

“Merchandise” has the meaning assigned to that ter&ection 5.1 hereof.

“Merchant” has the meaning assigned to that terthenPreamble hereto.

“Minimum Inventory Amount” has the meaning assigriedhat term in Section
3.1 hereof.

“Occupancy Expenses” has the meaning assignedatotéihm in Section 3.3
hereof.

“On-Order Merchandise has the meaning assignebatiotérm in Section 5.1(b)
hereof.

“Performance Bonuses” has the meaning assignethaotérm in Section 9.4
hereof.

“Petition Date” means February 19, 2008.

“Proceeds” has the meaning assigned to that tei®eations 3.1 and 7.1 hereof.

“Remaining Merchandise” has the meaning assignetthdbterm in Section 3.2
hereof.

“Retained Employee” has the meaning assigned tae¢ha in Section 9.1 hereof.
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“Retail Price” has the meaning assigned to thah ter Section 5.2 hereof.
“Sale” has the meaning assigned to that term irRtb@tals hereto.

“Sale Commencement Date” has the meaning assignét term in Section 6.1

hereof.
“Sale Documents” has the meaning assigned to ¢hat in Section 12.1 hereof.
“Sale Order” has the meaning assigned to that ter&ection 2.2 hereof.
“Sale Term” has the meaning assigned to that tarBeiction 6.1 hereof.
“Sale Termination Date” has the meaning assigneth&b term in Section 6.1
hereof.

“Sales Taxes” has the meaning assigned to thatiteBection 8.3 hereof.

“Store” has the meaning assigned to that termerRéacitals hereto.

“Supplies” has the meaning assigned to that terBeiction 8.4 hereof.

“Taxes” means (i) all federal, state, local andefgn taxes, including income,
gross receipts, excise, employment, sales, usesféna license, payroll, franchise, severance,
stamp, withholding, social security, unemploymetisability, real property, personal property,
registration, environmental, custom duties, valwleal, alternative or add-on minimum,
estimated or other tax, including any interest,ghes or additions thereto, whether disputed or
not, or (ii) liability for the payment of any amasrof the type described in clause (i) as a result
of being party to any agreement or any expressnatied obligation to indemnify any other
person, or (iii) in the case of Seller, liabilityrfthe payment of any amount of the type described
in clause (i) as a result of being or having beefote the Closing Date a member of an
affiliated, consolidated, combined or unitary grpopa party to any agreement or arrangement,
as a result of which liability of Seller is detemad or taken into account with reference to the

liability of any other person.
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“Vacate Date” has the meaning assigned to that ter@ection 6.2 hereof.
“WARN Act” means the Workers’ Adjustment and Retiag Notification Act.

Section 2.  Appointment of Agent

2.1. The Merchant hereby appoints the Agent, and thenAgereby agrees to
serve, as the Merchant’s exclusive agent for thpgees conducting the Sale in accordance with
the terms and conditions of this Agreement.

2.2.  The Merchant shall apply to the Bankruptcy Courtdn order approving
this Agreement and the APA in their entirety and thansactions contemplated therein (the
“Sale Ordef). The Sale Order shall provide, in a form readuay satisfactory to the Merchant
and Agent,inter alia, that (i) this Agreement and the APA (and eachthwd transactions
contemplated thereby) are approved in their emti(@ Merchant and Agent shall be authorized
to continue to take any and all actions as may éeessary or desirable to implement this
Agreement and the APA and each of the transactiontemplated thereby; (iii) Agent shall be
entitled to sell all Merchandise hereunder free aleér of all liens, claims or encumbrances
thereon, with any presently existing liens encunmigeall or any portion of the Merchandise or
the Proceeds attaching only to the Guaranteed Amanad other amounts to be received by
Merchant under this Agreement; (iv) Agent shall éa@ve right to use the Stores and all related
Store services, furniture, fixtures, equipment astter assets of Merchant as designated
hereunder for the purpose of conducting the Saés 6f any interference from any entity or
person subject to compliance with the Sale Ord@rAgent, as agent for Merchant, is authorized
to conduct, advertise, post signs and otherwisenpte the Sale as a “going-out-of-business,”
“store closing,” “bankruptcy,” or similarly themesale (including, without limitation, by means

of media advertising, A-frame, interior and extef@nners and similar signage and use of sign
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walkers), without further consent of any persona@cordance with the terms and conditions of
this Agreement and the Sale Order (as the same lmeaynodified and approved by the
Bankruptcy Court), and without further compliancghwapplicable federal, state or local laws

governing,inter alia, the conduct of store closing sales (the “LigumatSale Law9, other than

those designed to protect public health and safetyAgent shall be granted a limited license
and right to use until the Sale Termination Datettiade names, logos and customer and mailing
lists relating to and used in connection with tperation of the Stores, solely for the purpose of
advertising the Sale in accordance with the terfrthis Agreement; (vii) all utilities, landlords,
creditors and all persons acting for or on thehaheshall not interfere with or otherwise impede
the conduct of the Sale, institute any action iy eourt (other than in the Bankruptcy Court) or
before any administrative body which in any wayedily or indirectly interferes with or
obstructs or impedes the conduct of the Sale;) (e Bankruptcy Court shall retain jurisdiction
over the parties to enforce this Agreement andAtR4,; (ix) Agent shall not be liable for any
claims against the Merchant other than as expregsslyided for in this Agreement; and
(x) Agent shall be granted a security intereshaMerchandise and the Proceeds as provided for
in Section 16 hereof.

2.3. Closing If the Sale Order is entered, then, subjech®o qatisfaction or
waiver by the parties of the conditions to thespective obligations set forth in Sections 11 and
12 below and in the APA, the Closing shall takecplas set forth in the APA. All transactions
at the Closing shall be deemed to take place sametiusly and none shall be deemed to have
taken place until all shall have taken place.

2.4. Assumed Liabilities Except as specified in this Agreement and th& AP

the Agent does not assume any liabilities or olilbbges of the Merchant, including, without
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limitation, severance, termination pay, pensiorgfiprsharing or any other employee benefit
plans, compensation or retiree medical and otheefiis and obligations or any obligation,
claim or amount under the WARN Act or COBRA, Tax&sens, “adequate protection”
obligations, mortgage obligations or legal feesuined by professionals retained in the
Merchant’'s Bankruptcy Case, liability to any landl® under the Leases for reimbursement of
prior construction work, rent concession, allowance the like, whether known or unknown,
disputed or undisputed, contingent or non-contihgdequidated or unliquidated, or otherwise.

Section 3. Guaranteed Amount and Other Payments

3.1. Payments to the Merchant and the Agent

(@) As a guaranty of the Agent’s performance hereunded, under
the contemporaneously entered APA, in additiorheogayment of Expenses as provided for in
Section 4 below and subject to the potential adjests in this Agreement and the APA, the
Agent guarantees that the Merchant shall receed’tirchase Price (as defined in the APA) (for

purposes of this Agreement, the “Guaranteed Anipurithe Agent shall pay to the Merchant

the Guaranteed Amount, as adjusted in part, t@cethe values calculated through the: (A)
Final Inventory Report, and (B) aggregate amourBafss Rings, as adjusted for shrinkage per
this Agreement.

(b)  All proceeds of the Sale (the “Procegdshall be deposited in the
Merchant’s existing accounts and disbursed in alaoore with Section 3.3 hereof; providdeht
as soon as practicable following the Sale Commenoérate, the Merchant shall establish

segregated accounts for deposit of the Proceeds“Qbsignated Merchant Accoutts The

Merchant shall pay to the Agent all Proceeds oaily ¢hasis, commencing on the first business
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day following payment of the Initial Guaranty Payrmhand delivery of the Guaranty L/C and
Expense L/C.

(© The Guaranteed Amount has been calculated anddhatpdeased
upon the aggregate Retail Price of the Merchandise being less than, or in excess of,

$56,000,000 (the_“Minimum Inventory Amotiht To the extent that the aggregate Retail Price

of the Merchandise, as determined by the finalltesf the Inventory Taking (defined below),
is (x) less than the Minimum Inventory Amount, titee Guaranteed Amount shall be decreased
by an amount equal to 65% of such deficiency, Qrdieater than the Minimum Inventory
Amount, the Guaranteed Amount shall be increasemhtgymount equal to 36% of such excess.
(d)  On the Sale Commencement Date, Merchant shall geeo$1,000

in cash in each of the Stores. Within 10 dayshef $ale Commencement Date, Agent shall
reimburse Merchant for all of such cash. Merchamtl Agent shall cooperate to develop
mutually agreeable procedures to verify such ansunt

3.2.  Remaining Merchandise All unsold Merchandise remaining, if any, in

the Stores at the Sale Termination Date (the "Remm@i Merchandisg shall become the

property of the Agent, free and clear of all liecleims and encumbrances.

3.3. Time of Payments and Control of Proceeds

(@  On the Closing Date, the Agent shall (i) pay theréiant ninety

percent (95%) of the Guaranteed Amount (the “IhiGaaranty Paymetjt (ii) pay the first

week’s estimated Expenses as mutually agreed tthéyMerchant and the Agent, and (iii)
deliver to Wells Fargo Retail Finance, LLC (the fder’), as agent and lender under that certain
Debtor in Possession Loan and Security AgreemengddFebruary 19, 2008 (the “DIP_Credit

Agreement), as beneficiary, two letters of credit from adncial institution acceptable to the
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Merchant as follows: (A) a_“Guaranty L7Gn the original face amount equal to the unpaid
portion of the Guaranteed Amount, in a form to geead upon by the Merchant, the Agent, and
the Lender, which shall terminate upon paymenthef full Guaranteed Amount, and (B) an
“Expense L/C in the original face amount equal to three (3)ek& of estimated Expenses as
mutually agreed to by the Merchant and the Ageng form to be agreed to by the Merchant,
the Agent, and the Lender. The Initial GuarantyrRent and amount of the Guaranty L/C shall
be calculated based upon the estimated aggregtaé Rece of the Merchandise to be included
in the Sale, as reflected on the Merchant's bookd eecords on the last business day
immediately preceding the Sale Commencement Dateisrihe aggregate Retail Price for the
On-Order Merchandise. Payments related to On-Qvidgchandise shall be made as part of the
weekly Sale reconciliation as On-Order Merchandigeceived at the Stores.
(b) The unpaid portion of the Guaranteed Amount shalpaid by the

Agent to the Merchant on the later of (i) the d#uat is 30 days after the Sale Commencement
Date, and (ii) the second business day following ifsuance of the final audited report of the
aggregate Retail Price of the Merchandise by thierdtory Taking Service, after verification and
reconciliation of the listing and tabulation of theventory Taking by the Agent and the

Merchant (the “Final Inventory Repdyt In the event there is any dispute with respgecthe

reconciliation of the aggregate Retail Price of kherchandise following the Inventory Taking,
then any such dispute shall be resolved by the Bigtdy Court.

(© All amounts required to be paid by the Agent or Merchant
under any provision of this Agreement shall be mlagevire transfer of immediately available

funds, which shall be wired by the Agent or the dhant, as applicable, no later than 2:00 p.m.
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(Eastern Time) on the date that such payment is doghe event that the date on which such
payment is due is not a business day, then suaghgrayshall be due on the next business day.
(d) The Guaranty L/C and the Expense L/C shall secaggmpnt of

the balance of any unpaid portion of the Guarant&etbunt, the Expenses, and any other
amounts due from the Agent to the Merchant hereystiall be issued by a bank selected by the
Agent and reasonably acceptable to the Merchart, shvall contain terms, provisions and
conditions mutually acceptable to the Merchant grel Agent. Within five (5) business days
after its receipt of written notice from the Lenaerthe Merchant that the obligations owed to
the Lender have each been paid in full and all caments under the DIP Credit Agreement
terminated, the Agent shall cause the Guarantydn@the Expense L/C to be amended to name
the Merchant as the beneficiary. The Guaranty ain@ the Expense L/C shall expire no earlier
than 60 days after the Sale Termination Date. &$nlbe parties have mutually agreed in writing
that they have completed the Final Reconciliatiodar this Agreement, then, at least 30 days
prior to the expiration date of the Guaranty L/Gl @ime Expense L/C, the Agent shall amend the
Guaranty L/C and the Expense L/C solely to extérdréspective expiration dates by at least an
additional 60 days. If the Lender or the Merchastthe case may be, does not receive such
amendments to the Guaranty L/C and the Expensethéd,all amounts hereunder shall become
immediately due and payable, and the Lender orMkechant, as the case may be, shall be
permitted to draw the full amounts available unther Guaranty L/C and the Expense L/C and
apply the amounts so drawn towards amounts theml.oway amounts drawn in excess of the
amounts then owed shall be held as security foruatsothat may thereafter become due and

payable to the Merchant hereunder.
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(e) In the event that the Agent, after receipt of f(%@ days’ written
notice (which notice shall not be required if thgefst or any member of the Agent shall be a
debtor under the Bankruptcy Code), fails to pay Gearanteed Amount, Expenses, or any
portion thereof, or other obligations hereunder nvbae, the Lender or the Merchant, as the case
may be, shall be permitted to draw the full amowavailable under the Guaranty L/C and the
Expense L/C and apply the amounts so drawn in payrok amounts then owed, and any
amounts drawn in excess of the amounts then owalll It held as security for amounts that
may thereafter become due and payable to the Metrdiereunder. To the extent that after
drawing upon the Guaranty L/C and the Expense h&Cet are additional unpaid amounts due to
the Merchant or the Lender, the Agent shall immedifapay such additional amounts in
accordance with Section 3.3(c) hereof. The Merchad the Agent agree that after payment of
the full Guaranteed Amount (calculated pursuanth® Final Inventory Report) pursuant to
Section 3.3(b) hereof, the Guaranty L/C shall benteated and redelivered to the Agent. The
remedies of the Merchant and the Lender underSbidion 3.3(e) are in addition to any other
remedies the Merchant and the Lender may havevat dgquity, or under this Agreement,
including without limitation, Section 3.4 hereof.

)] During the Sale Term, all Proceeds of the Salelldiog credit
card proceeds), shall be deposited on a daily bhagisthe Designated Merchant Accounts.
Commencing on the first business day following plagment of the Initial Guaranty Payment
and the posting of the Guaranty L/C and the ExpénSe and on each business day thereafter
(or as soon thereafter as is practicable), the Marcshall promptly pay to the Agent by wire
funds transfer all collected funds constituting de&eds of the Sale held by the Merchant

(including credit card Proceeds, but excluding ather funds, including, without limitation, any
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proceeds of Merchant's inventory sold prior to 8&e Commencement Date, such as special
order goods or collections of accounts receivabteeStore level, if any).

(9) Merchant agrees that if at any time during the Salen Merchant
holds any amounts due to Agent as Proceeds hereukgnt may, in its discretion, offset such
Proceeds being held by Merchant against any amalugsand owing to Merchant pursuant to
this Section 3.3 or otherwise under this Agreemelnt.addition, Merchant and Agent further
agree that if at any time during the Sale Term Adeids any amounts due to Merchant under
this Agreement, Agent may, in its discretion, offsach amounts being held by it against any
amounts due and owing by, or required to be pajdMarchant hereunder.

(h) If and to the extent that Agent over-funds any ant®un respect
of the Guaranteed Amount hereunder, then Merchgnéea to promptly reimburse such
undisputed overpayment amounts to Agent. To theneéxhat any over-funded amounts in
respect of the Guaranteed Amount hereunder have teeeived by the Lender and have not
been reimbursed by Merchant, Agent shall informlieeder of such overpayment in respect of
the Guaranteed Amount hereunder and the Lenderesgre disgorge such overpayment in
respect of the Guaranteed Amount hereunder to Agghin two (2) business days of such
notice.

3.4. Final Reconciliation

(@  Within thirty (30) days after the end of the Salerm, Agent and
Merchant shall complete a final reconciliation bé tSale, the written results of which shall be
certified by representatives of each of Merchard Agent as a final settlement of accounts

between Merchant and Agent (the “Final Reconcdi@). Within five (5) days of completion of

the Final Reconciliation, the Agent shall pay te tlerchant, or the Merchant shall pay to the
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Agent, as the case may be, any and all amounts tdeieother pursuant to the Final
Reconciliation. During the Sale Term, and until @l the Agent’s obligations under this
Agreement have been satisfied, the Merchant andgeat shall have reasonable access to the
Merchant’'s and the Agent’s records with respectares and Expenses to review and audit such
records.

(b) In the event that there is any dispute with respecthe Final
Reconciliation, such dispute shall be promptly (ando event later than the third business day
following the written request by either the Merchanthe Agent) submitted to the Bankruptcy
Court for a determination. The Merchant and theemtghereby agree to submit to the
jurisdiction of the Bankruptcy Court for such detanation.

Section 4. Expenses of the Sale

4.1. Expenses The Merchant is obligated to pay, subject taight to receive
reimbursement on a weekly basis pursuant to thenoéitation procedures set forth in Section
4.3 below, the expenses directly incurred in cohaecwith and attributable to the Sale
(collectively, the “Expenséy limited to the following:

(@) (i) base payroll of the Merchant’s Store-level Retd Employees
used in connection with the Sale for actual dayske (or in the case of hourly employees, the
hours worked), plus (i) an amount not to exc&db% percent of such base payroll (the
“Benefits Cap) for the payment of all actual related payrolkea, workers’ compensation, and
benefits of the Merchant's Retained Employees usedonnection with the Sale (including,
without limitation, medical and dental benefitsogp life insurance, accidental death and

dismemberment insurance, short and long term disaland accrual for vacation and holiday
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pay) for all such Retained Employees used, whianugcduring the period of the Sale and are
attributable to the Sale, plus (iii) actual cosagale to third party payroll processors;

(b) costs of all security in the Stores including, with limitation,
courier and guard service;

(© Performance Bonuses for Retained Employees, pluolbsaxes,
as provided for in Section 9.4 below;

(d) (i) advertising and direct mailings relating to thale and (ii) Store
interior and exterior signage and banners;

(e) local and long-distance telephone expenses andliamges;

() bank card fees, bank card error fees, credit caek,fand
chargebacks in respect of disputed sales;

(9) bank service charges, check guarantee fees, andchadk
expenses, each as relates to the Sale;

(h)  costs for additional Supplies in accordance wittti®a 8.4 hereof;

0] all fees and charges required to comply with alvdaand
regulations applicable to the Sale;

()] any and all costs, including delivery and freigbtts, related to
the processing, transfer and consolidation of Manciise between the Stores and the distribution
centers (excluding all costs, including deliverydafteight costs, to deliver the On-Order
Merchandise to the Stores, but including, from aftdr the Sale Commencement Date, all costs
of processing the On-Order Merchandise upon itgarat the Stores and thereafter);

(K) trash removal, housekeeping and cleaning expeetated to the

Stores;
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0] all reasonable travel expenses, including livingemnses, payable
to Merchant's Retained Employees relating to trabgl such Retained Employees at the
direction of the Agent, which shall include, witholimitation, the costs of transferring the
Merchant’'s Retained Employees between Stores;

(m) all costs and expenses of providing such additidtalre-level
services, including, without limitation, the emphognt of temporary help (which shall be
coordinated and implemented through the Merchdniiman resources department), which the
Agent in its reasonable discretion considers apypatg and other approved miscellaneous
Store-level expenses incurred by the Agent;

(n) postage, courier and overnight mail charges tofeord or among
the Stores and central office (solely to the exteldting to the Sale);

(o) Occupancy Expenses on a per Store, per diem, dagdiBmited to
those categories of expenses described and up todkimum amounts set forth &xhibit 4.1
hereto;

(p) Central Expenses of $50.00 per Store per week glutie Sale
Term (prorated for any partial week

(@) the Merchant's liability insurance and casualty unasce
premiums in the amount &5.00 per Store per week (prorated for any pawedk) required
under Sections 13.1 and 13.2 hereto;

(N any other expense approved by the Merchant diréatiyrred by

the Agent in connection with the Sale;
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(s) Agent’s documented cost of capital (which documesttall be
provided to a representative of the Merchant adpleeto the Merchant and the Agent and
subject to appropriate confidentiality agreemengluding letter of credit fees;

®) Agent’s reasonable supervision expense, includindees of the
Agent’s supervisors, (i) expenses and travel comtsAgent’s supervisors, and (iii) supervisor
bonuses;

(u)  Agent’s due diligence and legal expenses ;

(V) 50% of the fees, costs and expenses of the Inwenfaking
Service for the Inventory Taking; provided that fees, costs, and expenses of the Inventory
Taking Service for the Inventory Taking shall notlude any fees, costs, or expenses relating to
Retained Employees utilized during the Inventorkiiig, which expenses shall be borne solely
by Agent;

(w) (w) Agent’s actual cost of insurance as requireébygtion 13.3
hereof.

There will be no double payment of Expenses tcettient that an Expense appears or is
contained in more than one category. Notwithstagdnything herein to the contrary, to the
extent that any Expense listed in Section 4.15e mdcluded on Exhibit 4.1, then Exhibit 4.1
shall control and such Expenses shall not be daxdalated.

4.2. Definition of Certain ExpensesAs used herein, the following terms have

the following respective meanings:
(@) “Central Expenses” means costs and expenses faviénehant’'s

central administrative services necessary for thle $onsisting of sales audit, MIS services,
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POS systems, payroll processing, cash reconctiatioventory processing and handling, data
processing and reporting and any similar services.

(b)  “Excluded Benefits” means the following benefitsxcept as
provided in Section 4.1(a): maternity leave oreotleaves of absence, termination or severance
pay, union dues or other amounts due under anynuo@mtract or collective bargaining
agreement, pension benefits, ERISA coverage andasimontributions, and payroll taxes,
worker’'s compensation, and health insurance beneditd any other benefits in excess of the
Benefits Cap, including any payments due undeitoeker Adjustment Retraining Notification
Act (“WARN Act”).

(© “Occupancy Expenses” means base rent, percentageH€AC,
utilities, CAM, real estate and use taxes, merchamsociation dues and expenses, rental for
furniture, fixtures and equipment (including, witholimitation, Store-level point of sale
equipment), cash register maintenance, securittesygs building alarm service, alarm service
maintenance and store trash and snow removal eapeal of the foregoing as categorized or
reflected orExhibit 4.1 hereto.

(d) “Expenses” shall not include: (i) Excluded Bergfiii) Central
Expenses in excess of the amount set forth in &@eetil(p) above; and (iii) any other costs,
expenses or liabilities payable by the Merchanteurttlis Agreement (other than Expenses or
other obligations of the Agent hereunder) all ofichhshall be paid by Merchant promptly when
due during the Sale Term.

4.3. Payment of ExpensesThe Agent shall be responsible to reimburse the

Merchant for all Expenses of the Sale. All Expsnseurred during each week of the Sale (i.e.,

Sunday through Saturday) shall be paid by the Maerclas provided for herein, subject to
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reimbursement by the Agent at the end of each Weskd on a weekly estimate to be mutually
agreed upon on a weekly basis by the Merchant hadAgent or based upon an invoice
submitted by the Merchant to the Agent. The Agard the Merchant may review or audit the
Expenses at any time.

Section 5. Inventory Valuation; Merchandise

5.1. Merchandise Subject to this Agreement

(@) For purposes of this Agreement, “Merchandise” stredbn: (i) all
saleable finished goods inventory that is ownedhgyMerchant and located at the Stores as of
the Sale Commencement Date (including saleable lsgamppen box items, in-store clearance
items, discontinued items and returns); (i) Defext Merchandise; and (iii) On-Order
Merchandise. Notwithstanding the foregoing, “Menctise” shall not include: (1) goods which
belong to sublessees, licensees, department lesgeesncessionaires of Merchant; (2) goods
held by Merchant on memo, on consignment, or atedja(3) furnishings, trade fixtures,
equipment and/or improvements to real property twlace located in the Stores (collectively,
“EE&E"); (4) Excluded Defective Merchandise; (5) Merch&@onsignment Goods; and (6)
Additional Agent Merchandise.

(b) As used in this Agreement the following terms hthesrespective
meanings set forth below:

0] “Defective Merchandise” means any goods reasonably
agreed upon by the Merchant’'s representative amd Abent’s representative during the
Inventory Taking as defective or otherwise not sble in the ordinary course of Merchant's
business at Retail Price, as if the Merchandisewet defective and as to which Merchant and

Agent mutually agree as to the Retail Price of su@bfective Merchandise. Display
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merchandise shall not be presumed to be defectR@ckaging material that has minor wear,
soiling, stains, dents, tears, scratches, or fadihgll not render the Merchandise therein
“defective.”

(i) “On-Order Merchandise” means merchandise currently
ordered by Merchant and listed &xhibit 5.1 but which has not been received in the Stores
prior to the Sale Commencement Date but which ceived at the Stores within 10 days
following the Sale Commencement Date. Followinghs@d" day, On-Order Merchandise (if
applicable) arriving at the Stores shall be valatthe Retail Price applicable to such items, less
the prevailing Sale discount at the time of delyerthe Stores. Any increase to the Guaranteed
Amount relative to On-Order Merchandise (if apphieg delivered to the Stores following the
Inventory Date shall be reconciled by the partiespart of the weekly Sale reconciliation.
Nothing herein shall obligate the Merchant to passhor include On-Order Merchandise in the
Sale.

(i)  “Excluded Defective Merchandise” means (i) spanéspa
component parts, Supplies and other items notdeteno be sold to customers as a complete
item of merchandise, (ii) returned to vendor ineentiocated at the Little Rock, AK distribution
center, (iii) inventory currently at RMI, the dostee refurbisher in Chicago, IL, (iv) refurbished
inventory currently overseas, (v) domestic inveytbat has yet to be sent out to be refurbished
from the Stores, (vi) inventory already designaedeturn to vendor or marked “out of stock” ,
and (vii) those items of Defective Merchandise #rat not saleable because they are so damaged

or defective that such inventory cannot be usedhempurpose for which they were intended.
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5.2. Valuation

(@) For purposes of this Agreement, “Retail Price” Elmakan the
lower of (i) the Merchant's “register” price, of)(the ticketed, marked or shelf price of each
item of Merchandise, in each case as of the Salean@acement Date. Notwithstanding the
foregoing, the “Retail Pri¢eof items of Defective Merchandise shall be mulwalgreed by the
Merchant and the Agent.

(b) The Retail Price of any item of Merchandise shall Ine reduced
further by Sales Taxes. In determining the Ré&ite of any Merchandise, the parties shall not
rely on, or in any way consider, reductions in pinee of Merchandise sold based on employee
or similar discounts.

(© In the event of a conflict between this Agreemend ahe
Inventory Taking Instructions, the terms of this régment shall control. If an item is
mismarked, the mismarked price shall apply onlthad item.

5.3. Excluded Goods The Merchant shall retain all responsibility fany

goods not included as “Merchandise” hereunder (otidg items of Defective Merchandise for
which the Merchant and the Agent cannot agree @pRetail Price) (collectively, the “Excluded
Goods). Agent shall dispose of the Excluded Goods exithy (x) offering such Excluded
Goods for sale as “Merchant Consignment Goods'tiaep established by the Agent during the
Sale, or (y) destroying such Excluded Goods tcettient they are not saleable. It is understood
that that the Excluded Goods may not be sold inSteres and may be sold in bulk to third
parties outside the United States and Canada.Ag@kat shall retain 20% of the sale price plus
all expenses, including any expenses associatédatremoval, packaging, and delivery of the

Merchant Consignment Goods (less Sales Taxes)lfealas of Merchant Consignment Goods,
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and Merchant shall receive 80% of the receiptegpect of such sales (less Sales Taxes and all
expenses, including any expenses associated wathmetnoval, packaging, and delivery of the
Merchant Consignment Goods).. Merchant shall vecé@s share of the receipts of sales of
Merchant Consignment Goods on a weekly basis, imatedg following the weekly Sale
reconciliation by Merchant and Agent pursuant tati®a 8.7 below. Except as expressly
provided in this Section 5.3, the Agent shall hawecost, expense or responsibility in connection
with any Excluded Goods.

5.4. Inventory Taking The Merchant and the Agent shall use best sfftart

cause to be taken a SKU and retail physical inwvgnb the Merchandise located in the Stores

(the “Inventory Taking), subject to the availability of the Inventory Kiag Service (defined

below) which Inventory Taking shall be completedlhof the Stores no later than 10 days after

the Sale Commencement Date (the “Inventory Conpleiate” the date of the Inventory

Taking at each Store being the “Inventory Date” dach such Store). The Merchant and the
Agent shall jointly employ a mutually acceptablelependent inventory taking service (the

“Inventory Taking Servicd to conduct the Inventory Taking. The Inventdrgking shall be

conducted in accordance with the procedures andigt®ns attached hereto Bghibit 5.4 (the

“Inventory Taking Instructiori3. The Merchant and the Agent may each have sgmatives

present during the Inventory Taking, and shall gzene the right to review and verify the listing
and tabulation of the Inventory Taking Service, yided that senior representatives of the
Merchant and the Agent shall be personally presgerine Inventory Taking at the first five
Stores in order to establish the standards fotrthentory Taking in the remaining Stores. The
Agent shall be responsible for 50% of the fees exygenses of the Inventory Taking Service as

an Expense hereunder and the Merchant shall berrsige for the remaining fees and expenses
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of such Inventory Taking Service. Except as predith the preceding sentence, the Merchant
and the Agent shall each bear their respectivescastl expenses relative to the Inventory
Taking. The Inventory Taking shall, in any evdr, reconciled within seven (7) days after its
completion (and the Agent and the Merchant shalthsir reasonable best efforts to accomplish
such reconciliation within such seven-day peridde Merchant and the Agent agree that during
the conduct of the Inventory Taking in each of 8teres, the applicable Stores shall be closed to
the public and no sales or other transactions #leattonducted. The Merchant and the Agent
agree to cooperate with each other to conductritaentory Taking commencing at a time that
would minimize the number of hours that such laraiwould be closed for business.

5.5. Gross Rings For the period from the Sale Commencement Datié the
Inventory Date for each Store, the Agent and theckiEnt shall jointly keep (i) a strict count of
gross register receipts less applicable Sales T@&eess Ring® and (ii) cash reports of sales
within such Stores. Register receipts shall shmweéch item sold the Retail Price for such item
and the markdown or discount, if any, specificgitgnted by the Agent in connection with such
Sale. All such records and reports shall be madéadle to the Agent and the Merchant during
regular business hours upon reasonable notice. Adent shall pay that portion of the
Guaranteed Amount calculated on the Gross Rings,dasaccount for shrinkage, on the basis
of 102% of the aggregate Retail Price of Merchandis

Section 6. Sale Term

6.1. Term Subject to satisfaction of the conditions precgdset forth in
Section 10 hereof, the Sale shall be deemed to tavenenced at each Store on the first day
after Bankruptcy Court approval of the Sale butlater than June 1, 2008, (such date with

respect to each Store being the “Sale Commencedadf). The Agent shall complete the Sale
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at each Store and vacate such Store in broom-cleadition by no later than August 31, 2008,
unless the Sale is extended by mutual written ageeé of the Agent and the Merchant (the

“Sale Termination Dateand the period from the Sale Commencement Date¢hé& Sale

Termination Date as to each Store being the “Sal@). The Agent may, in its discretion,
terminate the Sale at any Store at any time upotess than 10 days’ prior written notice to the
Merchant; provided that the Agent shall not coneltlte Sale at any Store prior to June 30, 2008
without Merchant’s prior written consent. In theeat the Agent fails to provide the Merchant
with the requisite notice, the Agent shall be leafdr and reimburse the Merchant for applicable
Occupancy Expenses for the days by which notiGe$tore closing was shortened.

6.2. Vacating the StoresThe Agent shall provide the Merchant with natsle

than 10 days’ written notice of its intention tocate any Store (as to each such location, the
“Vacate Date”). By the applicable Vacate Date, Agent shall surrender and deliver the Store
premises and Store keys to the Merchant or itesgmtatives or assignee and leave such Store
in “broom clean” condition, ordinary wear and teacepted. Subject to the preceding sentence,
all assets of the Merchant used by the Agent inctireduct of the Sale (e.g., Supplies, FF&E,
etc.) may be abandoned at the Stores at the ethé &ale Term to the extent the same have not
been used or sold in the conduct of the Sale. Agent shall be responsible for all Occupancy
Expenses (irrespective of any per diem cap on Cuuyp Expenses) for a Store for which the
Merchant is or becomes obligated resulting fromAQgent’s failure to timely vacate such Store,
or any other liabilities incurred as a result of #hgent’s failure to timely vacate such Store. The
Agent shall use its reasonable efforts to vacateStiores no later than 3 days before the end of a
calendar month, but in any event, the Agent’s alians to pay all Expenses, including

Occupancy Expenses, for each Store shall contimtie the later of (a) the applicable Vacate
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Date for such Store, or, (b) the 15th day of tHera#ar month in which the Vacate Date for such
Store occurs. On or before the applicable VacaigeDthe Agent shall remove any and all
banners and/or signage used by it during the SatenT The Agent agrees that it shall be
obligated to repair any damage caused by the A@enany representative, agent or licensee
thereof) to any Store during the Sale Term, inelgdwithout limitation, damage caused by
installation or removal of banners and/or signagé/@ removal of FF&E, ordinary wear and
tear excepted, and shall indemnify and hold theckizmt and its officers, directors, employees,
agents and representatives harmless from and againslaims, demands, penalties, losses,
liability or damage, including, without limitatiormeasonable attorneys’ fees and expenses,
asserted directly or indirectly against the Merc¢hasulting from, or related to (including acts or
omissions of persons or entities affiliated withaating on behalf of the Agent) any such damage
or the Agent’s breach or failure to leave a Startbroom clean condition.”

Section 7.  Sale Proceeds

7.1. Proceeds For purposes of this Agreement, “Proceeds” shadhn the
aggregate of (i) the total amount (in dollars) df sales of Merchandise made under this
Agreement, exclusive of Sales Taxes; (ii) all pemtse of the Merchant’'s or the Agent’s
insurance for loss or damage to Merchandise ordbsash arising from events occurring during
the Sale Term; (iii) the amounts referred to asc@eds in Section 8.2 hereof, (iv) all proceeds
from the sale of FF&E, (v) all proceeds from thées# Merchant Consignment Goods, and (vi)

all proceeds from the sale of Additional Agent Memdise..

7.2. Deposit of Proceeds (Bank Account3)Vithin twenty-one (21) days after
the Sale Commencement Date, Agent may establishwits accounts, dedicated solely for the

deposit of the Proceeds and the disbursement olumisigpayable to Agent hereunder (the

NY2:11874738\02\146K202!.DOC\73656.0003 25



“Agency Account®) and Merchant shall promptly upon Agent’s requesécute and deliver all

necessary documents to open and maintain the Agsecayunts; providedhowever Agent may

elect to continue to use Merchant's Designated Biep&ccounts (as defined below) as the
Agency Accounts. The Agency Accounts shall be chéid solely to the deposit of Proceeds
and the disbursement of amounts payable hereuaddrAgent shall exercise sole signatory
authority and control with respect to the Agencydunts. Upon request, Agent shall deliver to
Merchant copies of all bank statements and otherrmmation relating to such accounts. The
Agency Accounts shall be dedicated solely to theod of Proceeds and the disbursement of
amounts payable hereunder, and Agent shall exesoigesignatory authority and control with

respect to the Agency Accounts. Upon Agent’s design of the Agency Accounts, all

Proceeds of the Sale (including credit card progeesthall be deposited into the Agency
Accounts. During the period between the Sale Conwer®ent Date and the date Agent
establishes the Agency Accounts, all ProceedseoStie (including credit card proceeds), shall
be collected by Agent and deposited on a dailysbagbd depository accounts designated by
Merchant for the Stores, which accounts shall lsgi@ted solely for the deposit of Proceeds of
the Sale (including credit card proceeds), anddisbursement of amounts payable by Agent

hereunder (the_"Designated Deposit Accotint$-ollowing the payment of the Initial Guaranty

Amount and the posting of the Guaranty L/C and Exeense L/C and on each business day
thereafter (or as soon thereafter as is practicdhiein no event less than weekly), Merchant
shall promptly pay to Agent by wire funds transé& collected funds constituting Proceeds
deposited into the Designated Deposit Accounts (lmitany other funds, including, without

limitation, any proceeds of Merchant’s inventorydsprior to the Sale Commencement Date).
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7.3. Credit Card Proceeds; Other Matterfo the extent available from credit

card processors, the Agent shall have the rightige the Merchant's credit card facilities

(including the Merchant’s credit card terminals giwdcessor(s), credit card processor coding,
the Merchant identification number(s), and existlvank accounts) for credit card Proceeds
relating solely to the Sale and in conformity withe procedures and practices currently
employed by Merchant with respect theretdl credit card Proceeds relating solely to theeSal

shall be paid into the Merchant’s existing accousntsl disbursed as provided in Section 3.3
hereof.

Section 8. Conduct of the Sale

8.1. Rights of the Agent The Agent shall be permitted to conduct the &ala

“going-out-of-business,” “store closing,” “bankraggt” or similarly themed sale throughout the

Sale Term. The Agent shall conduct the Sale imtmae of and on behalf of the Merchant in a
commercially reasonable manner and in compliandk thie terms of this Agreement and the
Sale Order. The Agent shall provide at the Salem@encement Date such full time qualified

and experienced supervisors engaged by the Ageindapendent contractors as Agent deems
necessary to oversee the Sale at the Stores, alld ceimtinue to provide qualified and

experienced supervisors, subject to reductionsStore closings, through the Sale Termination
Date. In addition to any other rights grantedhte Agent hereunder in conducting the Sale, but
subject to any applicable agreements to which tleechhant is a party (including the leases in
respect of the Stores), except as modified by thle Srder, the Agent, in the exercise of its

reasonable discretion, shall have the right:
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(@) to establish Sale prices and Stores hours whicle@rsistent with
the terms of applicable leases and local laws gulagions, including without limitation Sunday
closing laws;

(b) to transfer Merchandise between Stores, providat tHierchant
and Agent shall agree on procedures to record thesfers, receipts and deliveries of
Merchandise to and from distributions centers, &tdexcluding distribution centers) and to
customers so as to insure that each item of Medikanis properly accounted for in the
Inventory Taking;

(© except as otherwise expressly included as an Erpeosuse
without charge during the Sale Term all FF&E, backounts (provided that the Merchant and
the Agent shall jointly account for all funds pémiag to sales made prior to the Sale
Commencement Date), computer hardware and soft@aigtjng Supplies located at the Stores,
Store keys, case keys, security codes, and saféoek@ombinations required to gain access to
and operate the Stores, advertising materials, aaydother assets of the Merchant (whether
owned, leased, or licensed) consistent with appléecéaerms of leases or licenses (except as
modified by the Sale Order). The Agent will deliveo Merchant all keys, codes, and
combinations at the end of the Sale. Agent shallpbrmitted to leave all items of FF&E,
materials and Supplies in place in the Stores hat not been expended or sold through the
Sale;

(d) to use (i) designated areas of the Merchant’'s akniffice
facilities, central administrative services, and&@e personnel to process payroll, perform MIS

and provide other central office services neceskarthe Sale, at no additional cost to Agent in
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excess of the Expense amount set forth in Sectibnahd (ii) available offices located at the
Merchant’s central office facility;

(e) to establish and implement advertising, sighage, promotion
programs consistent with the “going-out-of-businksstore closing,” “bankruptcy,” or similar
theme (including, without limitation, by means okdma advertising, A-frame, similar interior
and exterior signs and banners, and use of sigkewglin a manner consistent with the Sale
Order; and

() to supplement the Merchandise at the Stores wittitAsshal Agent
Merchandise in accordance with Section 8.9 hereof.

8.2. Terms of Sales to CustomersAlthough returns of Merchandise are

permitted pursuant to Section 8.5, all receiptsstes of Merchandise will state that such sales
are “final sales” and “as is.” The Agent shall marrant the Merchandise in any manner, but
will, to the extent legally permissible, pass ohrmadnufacturers’ warranties to customers. All
sales will be made only for cash or with nationaélgognized bank credit cards, providbdyt if

the Agent determines to accept personal checkdgkat shall bear the risk of loss therefor. If
and to the extent requested by the Merchant inngtithe Agent shall accept the Merchant’s gift
certificates/gift cards, Store credits, due billajn checks, Merchandise certificates, Credit
Rebate Certificates, and other promotional itemsestificates providing the customer with an
additional discount on Store Merchandise which Hasen issued by the Merchant. In the vent
that the Bankruptcy Court shall order that the Mard honor or redeem gift certificates/qgift
card, store credits, due bills, rain checks, Mendse certificates, Credit Rebate Certificates,
and other promotional items or certificates (cdliesy, “Certificates), the redemption value of

such Certificates shall constitute Proceeds fonpay of this agreement and shall be reimbursed
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by the Merchant to the Agent during the weekly rexiations provided under Section 8.6
thereof.

8.3. Sales Taxes During the Sale Term, all sales, excise, greseipts, and
other taxes attributable to sales of Merchandiskefothan taxes on income) payable to any
taxing authority having jurisdiction (collectivelyhe “Sales Taxes”) shall be added to the sale
price of Merchandise and collected by the AgentflenMerchant’'s behalf, at the time of sale.
Notwithstanding anything in this Agreement or th®AAto the contrary, the Merchant shall
collect and be entitled to maintain any sales tsbutsement fees. All Sales Taxes shall be
deposited as instructed by the Merchant. Provitlatithe Agent has collected all Sales Taxes
during the Sale and remitted the proceeds therettie Merchant, the Merchant shall prepare
and file all applicable reports and documents neglby the applicable taxing authorities and the
Merchant shall promptly pay when due all Sales $ax€he Merchant and the Agent will agree
to the computation of gross receipts for verifioatof all such tax collections?rovided that the
Agent performs its responsibilities in accordancéhwhis Section 8.3, the Merchant shall
indemnify and hold harmless the Agent, and itsceffs, directors, shareholders and agents from
and against any and all costs, including, but notitéd to, reasonable attorneys’ fees,
assessments, fines, or penalties which the Agestaisis or incurs as a result or consequence of
the failure by the Merchant to promptly pay whemr duch taxes to the proper taxing authorities
and/or the failure by the Merchant to promptly fildien due with such taxing authorities all
reports and other documents required, by applickve to be filed with or delivered to such
taxing authorities. If the Agent fails to perforits responsibilities in accordance with this
Section 8.3, and provided the Merchant complie$ v obligations hereunder, the Agent shall

indemnify and hold harmless Merchant, and its effi¢ directors, and agents from and against
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any and all costs including, but not limited toagenable attorneys’ fees, assessments, fines, or
penalties which the Merchant sustains or incura assult or consequence of the failure by the
Agent to collect Sales Taxes and/or, the failureth®y Agent to promptly deliver any and all
reports and other documents required to enabléigrehant to file any requisite returns with
such taxing authorities.

8.4. Supplies The Agent shall have the right to use, withobarge, all
existing supplies located at the Stores, includimighiout limitation, boxes, bags, paper, twine,
and similar sales materials (collectively, the “Bligs”). In the event that additional Supplies
are required in any of the Stores during the Shke,Merchant agrees to promptly provide the
same, if available, to the Agent which shall caogti an Expense of the Sale. The Merchant
does not warrant that the existing Supplies af®f3ale Commencement Date are adequate for
the purposes of the Sale. All unused Supplied shi@ain in the Stores at the Sale Termination
Date.

8.5. Returns of MerchandiseThe Agent shall accept returns of Merchandise

sold by Merchant prior to the Sale Commencemene iaequested to do so by the Merchant;
providedthat (i) the customer has the original register receapt (ii) such return complies with
the Merchant’s return policy existing immediatelyop to the Sale Commencement Date, which
are provided to the Agent in writing on or priorttee Sale Commencement Date. The Agent
shall treat these returns in a manner consistetht the Merchant’s ordinary course procedures.
If such returned Merchandise is saleable as fustiity Merchandise, it shall be included in the
Merchandise and valued at the Retail Price apdkcéd such item less the prevailing Sale
discount at the time of the return (and, in theng\tbat there is no similar Merchandise already

located in the Store, then the prevailing discaypytlicable to such returned Merchandise shall
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be an average of the discount applicable to allcki@ndise in the Store at the time of receipt of
the returned Merchandise), and the Guaranteed Atrghaill be adjusted accordingly. Refunds
for cash shall be reimbursed by the Merchant toAgent during the weekly reconciliations
provided under Section 8.6.

8.6. Certain ProceduresAs soon as practicable, the Agent and the Matcha

shall each designate responsible parties with ctgpesach of the following areas: (i) financial
operations, (ii) store operations, (iii) informatidechnology, (iv) human resources, and (v)
executive designees. All communications with respe these designated areas shall be copied
to the parties designated by the Agent and the IMatcas responsible parties for such areas. On
each Monday during the Sale Term, commencing on stheond Monday after the Sale
Commencement Date, the Agent and the Merchant sbaflerate to reconcile, with respect to
the previous week, Expenses of the Sale, and siheln Sale-related items as either party shall
reasonably request, including, but not limited &stablishing procedures for closing and
surrendering the Stores, in each case for the premk or partial week (i.e., Thursday through
Wednesday), all pursuant to procedures mutuallgedyupon by the Merchant and the Agent.
8.7. Force Majeure If any act of God or other casualty outsideh&f Agent’s
reasonable control, specifically excluding, howery such events to the extent arising out of
(i) the Agent’s acts or omissions, or (ii) routimarket or weather-related conditions (outside of
earthquakes and extraordinary meteorological airn@roéxtraordinary events), prevents the
conduct of business in the ordinary course at aogeSor a period in excess of five consecutive
business days, such Store and the Merchandisetbaatsuch Store shall be eliminated from the
Sale and considered to be deleted from this Agraeered the APA as of the last date of such

event (unless the Agent and the Merchant otheraggee in writing), and the Agent and the
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Merchant shall have no further rights or obligasidrereunder with respect thereto except as to
reconciling the Expenses of the Sale at such Stndesuch other Sale-related items as either

party shall reasonably request; providedwevey thatthe proceeds of any insurance attributable

to such Merchandise shall constitute Proceeds hdezu The Agent will use its best efforts to
consolidate and transfer all Merchandise which o the subject of insurance proceeds and
include said Merchandise in the Sale in other Store

8.8. Merchant’s Right of Access The Merchant shall have the right to be

present in the Stores at any time.

Section 9. Employee Matters

9.1. Merchant's EmployeesSubiject to the terms of any employment contract,

and consistent with the Merchant’'s past practigedicies and procedures relating to the
employment of its employees, in each case, whiclpras/ided to the Agent in writing or
otherwise made available to the Agent, the Ageny mse the Merchant’'s employees in the
conduct of the Sale to the extent the Agent deexpedient and the Agent may select and
schedule the number and type of the Merchant’s eyepls required for the Sale. The Merchant
shall use reasonable efforts to cause the Merchantployees to cooperate with the Agent and
the Agent’s supervisors. The Agent shall idenaéifyy such employees to be used in connection
with the Sale (each such employee, a “Retained &yepl) on or prior to the Sale
Commencement Date. Employees will be selectectbipsty and status where possible. Agent
acknowledges and agrees that the selection andldoig of Retained Employees and the
decision to cease using Retained Employees in ctionewith the Sale shall be made with due
regard to the Merchant’s desire to minimize sevazatermination and any WARN Act costs to

the Merchant, and shall be made so as not to ugkerany statutory working notice.
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Notwithstanding the foregoing, the Merchant’s enyples shall at all times remain employees of

the Merchant;_providedhowever it is understood and agreed that the Agent's iten-s

supervisors shall not be employees of Merchant wadsg circumstances. The Agent’s selection
and scheduling of the Merchant’s employees shadlllaimes comply with all applicable laws
and regulations, including Merchant’s collectivedaning agreements, if any. The Merchant
and the Agent agree that except to the extentwiagies and benefits of Retained Employees
constitute Expenses hereunder, nothing containgtiisnAgreement and none of the Agent’s
actions taken in respect of the Sale shall be ddemeonstitute an assumption by the Agent of
any of the Merchant’s obligations relating to arfyMerchant's employees including, without
limitation, Excluded Benefits, WARN Act claims, armther termination type claims and
obligations, or any other amounts required to bd pg statute or law; nor shall Agent become
liable under any collective bargaining or employmagreement or be deemed a joint or
successor employer with respect to such employ&es. Agent shall comply in the conduct of
the Sale with all of the Merchant's employee rulegulations, guidelines, and policies which
have been provided to Agent in writing on or ptioithe Sale Commencement Date. Except as
disclosed to the Agent in writing prior to the exgan of this Agreement by the parties hereto,
the Merchant shall not, without the prior consenfAgent, raise the salary or wages or increase
the benefits for, or pay any bonuses or other erdiaary payments to, any of the Store
employees prior to the Sale Termination Date. TM™werchant may transfer any Retained
Employee during the Sale Term upon ten (10) dagsica to the Agent and with the Agent’s
prior consent, which consent shall not be unreasgmnaithheld. Notwithstanding the foregoing,

the Merchant shall be entitled to transmit notieegiired under the WARN Act to its employees
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in its sole discretion. Nothing in this Agreementthe APA shall alter the employees’ at-will
employment relationship with the Merchant.

9.2. Termination of EmployeesConsistent with the Merchant’s past practices,

policies and procedures related to the employméntsoemployees, the Agent may in its
discretion stop using any Retained Employee, stilbpethe conditions provided for herein. In
the event that the Agent desires to cease usingRatgined Employee, the Agent shall notify
Merchant at least seven days prior thereto sothlleaiMerchant may coordinate the termination
of such employee; providethat in the event that the Agent determines to ceaseguan
employee “for a failure to satisfactorily perfornisimer duties” (examples of which are, in
summary, dishonesty, fraud, or breach of employges), the seven day notice period shall not

apply, provided further, thatthe Agent shall immediately notify the Merchanttbé basis for

such “cause” so that the Merchant can arrangeefanihation of such employee. From and after
the date of this Agreement and until the Sale Teatmn Date, the Merchant shall not transfer
or dismiss employees of the Stores except “forlar@ato satisfactorily perform his/her duties”
without Agent’s prior consent. Notwithstanding tfleeegoing, the Agent (i) shall not have the
right to terminate the actual employment of any lxyge, but rather may only cease using such
employee in the Sale and paying any Expenses edhect to such employee after notice to the
Merchant, and (ii) will indemnify and hold the Meant harmless with respect to any claims by
Retained Employees arising from the Agent’s treatnoé such Retained Employees.

9.3. Payroll Matters During the Sale Term, the Merchant shall prodbss

base payroll for all Retained Employees as welh@g former employees and temporary labor

retained by Agent.
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9.4. Employee Retention/Performance Bonusé&he Agent and the Merchant

shall determine, as an Expense of the Sale, retépgerformance bonuses_(“Performance
Bonuse¥) (which bonuses shall be inclusive of payrolleaxout as to which no benefits shall be
payable), of up to ten percent (10%) of base pgyimlbe paid to certain Retained Employees
who do not voluntarily leave employment and are teominated “for failure to satisfactorily
perform their duties.” The amount of such PerfaroeBonuses shall be in an amount to be
determined by the Agent and Merchant pursuant tmeentive plan mutually agreeable to the
Merchant and the Agent. Performance Bonuses beaflayable by Merchant within 30 days
after the Sale Termination Date and shall be psereshrough Merchant’s payroll system. The
Agent shall provide the Merchant with a copy of fkgent's Performance Bonus plan for both
the Merchant's employees and the Agent’'s supersisor later than the Sale Commencement
Date, in order to permit Merchant to coordinatehsptan with its existing severance and/or
retention plans for its employees.

Section 10. Conditions Precedent to Closing

10.1. Conditions PrecedentThe willingness of the Agent and the Merchant to

enter into the transactions contemplated under Agseement and the APA are directly
conditioned upon the satisfaction of the conditices forth in the APA and the following
conditions at the time or during the time perioadicated, unless specifically waived in writing
by the applicable party:

(@ All representations and warranties of the Mercreardt the Agent
hereunder and in the APA shall be true and coireatl material respects as of the date hereof

and as of the Sale Commencement Date.
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(b) The Bankruptcy Court shall have entered the SatkeQrn or
before June 2, 2008.

(© The Agent and the Merchant shall have received filmerother (in
form and substance reasonably satisfactory to thenfAand the Merchant) such documents or
instruments as each party may reasonably requdstlyceffect the transfer of the Designation
Rights and to otherwise consummate the transactiontemplated by this Agreement and the
APA.

Section 11. Representations, Warranties, and Covenants

11.1. Merchant’'s Representations, Warranties, and Cousnahhe Merchant

hereby represents, warrants, and covenants in fafvAgent (in addition to those contained in
the APA) as follows:

€)) The Merchant is, and during the Sale Term will oo to be,
duly authorized and qualified to do business irhgadsdiction where the nature of its business
or properties requires such qualification, inclgdiall jurisdictions in which the Stores are
located, except, in each case, to the extent lieatailure to be in good standing or so qualified
could not reasonably be expected to have a matahadrse effect on the ability of the Merchant
to execute and deliver this Agreement and the ARA perform fully its obligations and/or
conduct of the Sale.

(b) Except as may be required in connection with tkadace of any
Sale Order: (i) the Merchant has the right, poveerd authority to execute and deliver this
Agreement and each other document and agreemetdgngplated hereby, including, without
limitation, the APA (collectively, together with ihAgreement, the “Sale Documents”) and to

perform fully its obligations thereunder; (ii) thderchant has taken all necessary actions
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required to authorize the execution, delivery, aediormance of the Sale Documents, and no
further consent or approval is required for the ¢hant to enter into and deliver the Sale
Documents, to perform its obligations thereundad o consummate the Sale, except for any
such consent the failure of which to be obtainedldmot reasonably be expected to have a
material adverse effect on the ability of the Manthto execute and deliver this Agreement and
perform fully its obligations hereunder and/or cocadof the Sale; and (iii) each of the Sale
Documents has been duly executed and deliveredeolierchant and constitutes the legal, valid
and binding obligation of Merchant enforceabledoadance with its terms.
(© The Merchant owns and will own at all times duritigg Sale

Term, good and marketable title to all of the Mamtise and FF&E (such FF&E being

identified in _Exhibit 12.1(c)()free and clear of all liens, claims, and encumbes of any

nature, other than the liens listed Bxhibit 12.1 and any applicable statutory liens. The
Merchant shall not create, incur, assume, or suffezxist any security interest, lien, or other
charge or encumbrance upon or with respect to dnthe Merchandise, the FF&E or the
Proceeds other than as provided for herein (inolydnose listed ifExhibit 12.1). The Sale
Order shall provide that (following payment of tinéial Guarantee Payment and delivery of the
Guarantee L/C and the Expense L/C) all such lietgims, and encumbrances shall be
transferred to and attach only to the Guaranteeduat) Expenses, and any other amounts due
to the Merchant hereunder.

(d) () The Merchant has maintained its pricing filesthe ordinary
course of business, and prices charged to the@ifdsligoods, including the “register price,” are
the same in all material respects as set fortluah Pricing files for the periods indicated therein

(including Merchant’s catalogue and website, butlekng any “circular” or specially
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advertised Merchandise); (ii) there are no matehanges to the pricing files and records posted
to the on-line dataroom, and no material changepritmes other than those reflected in the

pricing files and records have been made; andd(iiguch pricing files and records are true and
accurate in all material respects as to the sepimge to the public for such goods (inclusive of

prices in the Merchant’s catalogue and website elxatuding specially advertised Merchandise

and without consideration of any point of sale ndafkns) as of the dates and for the periods
indicated therein.

(e)  All normal course permanent markdowns (price changa the
Merchandise located at the Stores and Transferretindise have been taken and have been
programmed into Merchant's registers and poinadésequipment.

() The Merchant has not in contemplation of the Sadeked up or
raised the price of any items of Merchandise, araeed or altered any tickets or any indicia of
clearance merchandise, in each case in contemplaftithhe Sale. The “register” price represents
the selling price of each item of Merchandise #d in the pricing files posted to the on-line
dataroom, taking into account all “point of saleamkdowns and promotions and the status of
any applicable item of Merchandise as “refurbishefls of the Sale Commencement Date, the
sale prices of Merchandise located in the Storesnsistent in all material respects as the selling
prices for such Merchandise in the Merchant’s ongaitore locations.

(@) Since May 1, 2008, the Merchant has not and slealparchase or
transfer to or from the Stores any Merchandiseawrdg outside the ordinary course, except as
contemplated by this Agreement and as otherwiséosit herein and except to the extent that

such matters have been impacted by the commenceire Bankruptcy Case.

NY2:11874738\02\146K202!.DOC\73656.0003 39



(h)  To the best of the Merchant’'s knowledge, all Merahse is in
compliance with all applicable federal, state, azal product safety laws, rules, and standards.
The Merchant shall provide the Agent with its histgolicies and practices, if any, regarding
product recalls prior to the Sale Commencement Ratk shall notify Agent of any product
recalls it becomes aware of after the Sale ComnmeeceDate.

0] Throughout the Sale Term, and after giving effexttiie Sale
Order, the Agent shall have the right, subjech®applicable agreements to which the Merchant
is a party (except as provided in the Sale Orderthe unencumbered use and occupancy of, and
peaceful and quiet possession of, each of the §ttne assets currently located at the Stores,
and the utilities and other services provided at $tores. The Merchant shall throughout the
Sale Term maintain in good working order, conditiamd repair, all cash registers, heating
systems, air conditioning systems, elevators, etmal, and all other mechanical devices
necessary for the conduct of the Sale at the Stdfgsept any amounts owing as a result of the
commencement of the Bankruptcy Case, and absenha ftide dispute, throughout the Sale
Term, as long as the Agent reimburses the MerchkanExpenses as provided herein, the
Merchant shall remain current on all expenses ayalges necessary for the conduct of the Sale
(other than those relating to any period priothi® tommencement of the Bankruptcy Case).

0) Except any amounts owing as a result of the comeraeat of the
Bankruptcy Case, the Merchant has paid, and asderthe Agent reimburses the Merchant for
Expenses as provided herein, the Merchant willinaetto pay throughout the Sale Term, all
self-insured or the Merchant-funded employee bemebgrams for current Store employees,

including health and medical benefits and insuraara all proper claims made or to be made in
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accordance with such programs (other than thosatingl to any period prior to the
commencement of the Bankruptcy Case).

11.2. Agent's Representations, Warranties, and CovenantBach entity

comprising the Agent hereby severally represengsramts, and covenants in favor of Merchant
as follows:

(@) The Agent shall conduct the Sale in accordance watplicable
non-bankruptcy laws and Merchant's Leases and sbalthange the Merchant’s procedures and
practices currently employed, except as otherwiseiged in the Sale Order.

(b)  Agent has the right, power, and authority to execand deliver
each of the Agency Documents to which it is a panyg to perform fully its obligations
thereunder. Agent has taken all necessary actemsred to authorize the execution, delivery,
and performance of the Agency Documents, and ritbduconsent or approval is required on the
part of Agent for Agent to enter into and delivéwe tAgency Documents, to perform its
obligations thereunder, and to consummate the Saseh of the Agency Documents has been
duly executed and delivered by the Agent and, domss the legal, valid, and binding obligation
of Agent enforceable in accordance with its teriN®. court order or decree of any federal, state,
or local governmental authority or regulatory baslyn effect that would prevent or impair or is
required for Agent’'s consummation of the transaxtioontemplated by this Agreement, and no
consent of any third party which has not been aethis required therefor other than as provided
herein. No contract or other agreement to whickrgs a party or by which Agent is otherwise
bound will prevent or impair the consummation ot tlransactions contemplated by this

Agreement.
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(© The Agent shall provide qualified and experiencetbres
supervisors to conduct the Sale.

(d) Prior to the execution of this Agreement and theAARhe
Merchant has provided the Agent reasonable acaessl tpricing and cost files, computer
hardware, software and data files, inter-Storesfiamlogs, markdown schedules, invoices, style
runs and all other documents relative to the pmacig, and quantities of inventory located at the
Stores which have been posted by the Merchanteootiiline data room made available to
prospective bidders for the right to conduct theeSa

(e) On the date immediately preceding the InventoryeD#dte Agent
has had and will have had the opportunity to insgiex Stores and the Merchandise.

11.3. Additional Covenants

€)) Confidentiality

0] Except as modified by the APA, All information
concerning the Agent received by the Merchant (othan that information that is a matter of
public knowledge or that has been published folipulistribution or filed as public information
with any governmental authority) shall be used Ihg Merchant only to evaluate and obtain
approval of this transaction and shall not at amgf except in filings with the Bankruptcy Court
in connection with this Agreement and the transasticontemplated hereby, be used for the
advantage of or disclosed by the Merchant to amy ferson without the prior written consent
of the Agent unless otherwise required by law (imich event, the Merchant shall notify the
Agent prior to any such disclosure). The Merchardy disclose such information on a

confidential basis to employees, officers, ageatslitors, consultants, counsel to the Merchant,
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directors of the Merchant and the Committee angrddessionals and any secured lender to the
Merchant and their professionals.

(i) All information concerning the Merchant and thegssets
received by the Agent (other than that informatilbat is a matter of public knowledge or that
has been published for public distribution or filesl public information with any governmental
authority) shall be used by the Agent only to eatduand obtain approval of this transaction and
shall not at any time be used for the advantager alisclosed by the Agent to any third person
without the prior written consent of the Merchamiass otherwise required by law (in which
event, the Agent shall notify the Merchant prioatoy such disclosure). The Agent may disclose
such information on a confidential basis to empésyeofficers, agents, auditors, consultants,
counsel and directors of the Agent.

(i)  The covenants set forth in this Section 12.3(al)l shavive
the Closing or termination of this Agreement anel APA.

(b) Transaction ExpensesExcept as expressly provided for herein,

each party shall pay its own fees, costs and exsansurred with respect to this Agreement and
the APA, whether or not the transactions conteredlaéereby are consummated.

(© Further AssurancesThe Agent and the Merchant shall, from time

to time after the Closing, without further consitgsn, execute and deliver such instruments and
take such further actions as may be reasonablyssageor desirable to carry out the provisions
hereof and the transactions contemplated hereby.

Section 12. Insurance

12.1. Merchant’s Liability Insurance The Merchant shall continue until the

Sale Termination Date, in such amounts as it ctigrdras in effect, all of its liability insurance
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policies including, but not limited to, productsability, commercial general liability, auto
liability, and umbrella liability insurance, coveg injuries to persons and property in, or in
connection with the Merchant’s operation of ther&oand shall cause the Agent to be named as
an additional insured (as its interest may appedh) respect to all such policies concerning the
Merchant’'s operation of the Stores. The Merchdmdllsdeliver to the Agent certificates
evidencing such insurance setting forth the dumaticereof and naming the Agent as an
additional insured, in form reasonably satisfacttaryAgent. All such policies shall require at
least 30 days’ prior notice to the Agent of caratedh, non-renewal, or material change during
the Sale Term.

12.2. Merchant’s Casualty InsuranceThe Merchant will provide throughout

the Sale Term, at the Agent’s cost as an Expensauhéer (limited to the amount set forth in
Section 4.1(q) above), fire, flood, theft, and exked coverage casualty insurance covering the
Merchandise in a total amount at any time equalatdess than the aggregate Retail Price of the
Merchandise at such time, subject to any self-ensce amounts and the amount of any
deductible or self-insured retention, which shall gmid by the Merchant to the Agent in the
event of any casualty loss affecting the Merchandisrom and after the date of this Agreement
and the APA until the Sale Termination Date, alitspolicies will also name the Agent as loss
payee (as its interest may appear). In the evieatl@ss to the Merchandise on or after the date
of this Agreement, the proceeds of such insurattcdw@able to the Merchandise plus any self-
insurance amounts and the amount of any deduatibkelf-insured retention actually paid by
the Merchant to the Agent (which amounts shall motan Expense), shall constitute Proceeds
hereunder. If requested by the Agent, the Merclsatl deliver to the Agent certificates

evidencing such insurance setting forth the dumatinereof and naming the Agent as loss payee
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(as its interest may appear), in form and substeegsonably satisfactory to the Agent. All such
policies shall require at least 30 days’ prior oetio the Agent of cancellation, non-renewal, or
material change during the Sale Term. The Merckhall not make any change in the amount
of any deductibles or self-insurance amounts pieothe Sale Termination Date without the
Agent’s prior written consent.

12.3. Agent's Insurance The Agent shall maintain at the Agent's cost and

expense throughout the Sale Term in such amountscasrently has in effect, comprehensive
public liability and automobile liability insurangmlicies with insurance coverage in an amount
reasonably satisfactory to the Merchant coveringri@s to persons and property in or in
connection with the Agent’s agency at the Stored, shall cause the Merchant to be named as
an additional insured with respect to such policigsxhibit 12.3 lists the Agent’'s existing
policies and the coverage amounts for the policlesequested by the Merchant, the Agent shall
deliver to the certificates evidencing such insaeapolicies setting forth the duration thereof
and naming the Merchant as additional insuredoimfand substance reasonably satisfactory to
the Merchant. In the event of a claim under arcshguolicies, the Agent shall be responsible for
the payment of all deductibles, retentions, or-sefired amounts thereunder, unless it is
determined that liability arose by reason of themwgful acts or omissions or gross negligence of
the Merchant or the Merchant’s independent cordrachr agents, other than the Agent or the
Agent’'s employees, agents or independent contsactall such policies shall require at least 30
days’ prior notice to the Agent of cancellationnrenewal, or material change during the Sale
Term.

12.4. Worker’'s Compensation Insuranc&he Merchant shall at all times during

the Sale Term maintain in full force and effect keyts compensation insurance (including
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employer liability insurance) covering all RetainEthployees in compliance with all statutory
requirements.

Section 13. Indemnification

13.1. Merchant Indemnification The Merchant shall indemnify and hold the
Agent and its officers, directors, employees, agjeand independent contractors harmless from
and against all claims, demands, penalties, lodsdslity, or damage, including, without
limitation, reasonable attorneys’ fees and expendegctly or indirectly asserted against,
resulting from, or related to the Merchant’'s matehbreach of or failure to comply with any of
its agreements, covenants, representations, oamtaggs contained in any Sale Document. The
Merchant shall indemnify the Agent from and agaiatclaims, demands, penalties, losses,
liability, or damage, including, without limitatiprreasonable attorneys’ fees and expenses,
directly or indirectly asserted against, resultiram or related to: (i) any structural failures of
the buildings; (i) any harassment or any otherawflll, tortious, or otherwise actionable
treatment of any customers, employees or agenteeofAgent by the Merchant or any of its
representatives; (iii) the gross negligence (inicigdomissions) or willful misconduct of the
Merchant or any officer, directors, employees, &gen representative of the Merchant; and (iv)
any claims arising from breach of warranty, prodiuability or product recall relating to any
item of Merchandise sold through the Sale.

13.2. Agent Indemnification The Agent shall indemnify and hold the Merchant

and its officers, directors, employees, agents, rapdesentatives harmless from and against all
claims, demands, penalties, losses, liability, andge, including, without limitation, reasonable
attorneys’ fees and expenses, directly or indiyeatiserted against, resulting from, or related to:

(i) Agent’'s material breach of or failure to comphith any of its agreements, covenants,
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representations, or warranties contained in ang Bacument; (i) any harassment or any other
unlawful, tortious, or otherwise actionable treattnef any customers, employees, or agents of
the Merchant by Agent or any of its representatiy@$ any claims by any party engaged by
Agent as an employee or independent contractoingrsut of such employment; and (iv) the
gross negligence (including omissions) or willfuissonduct of Agent or officer, directors,
employees agents, or representative.

Section 14. Defaults [Omitted]

Section 15. Miscellaneous

15.1. Notices All notices and communications provided for anst to this
Agreement shall be in accordance with the APA

15.2. Governing Law This Agreement shall be governed and construmed i

accordance with the laws governing the APA.
15.3. Amendments This Agreement may not be modified except irbatdance
with the APA.

15.4. Successors and AssignsSection 13.8 of the APA shall apply to this

Agreementprovided, however, that Agent may not assign its rights or obligasioelating to the
Sale without the prior written consent of Merchant.

15.5. Sale of FF&E. The Agent shall have the right to sell and digpofall of
the FF&E located in the Stores and the corporadeldpearters located in San Francisco, CA, and
in all distribution centers, and all revenues amatpeds from such sales, if any, shall be for the
account of the Agent. The Agent shall bear allemges of the sale of the FF&E and shall not
constitute Expenses hereunder. At the conclusidheoSale, the Agent may leave in place at

the Stores (and in the headquarters and in anydiBbn center) any unsold items of FF&E .
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15.6. Lien. Without limiting the Agent’s offset rights und&ection 3.3(Q)
above, upon payment of the Initial Guaranty Paynterthe Merchant and the issuance of the
Guaranty L/C and the Expense L/C and in considerabf the Agent's payment of the
Guaranteed Amount, and Expenses, and the providisarvices hereunder to the Merchant, the
Merchant hereby grants to the Agent pursuant tokBgricy Code 8§ 364(d) a valid security
interest in and lien upon the Merchandise, FF&E thedProceeds to secure all obligations of the
Merchant to the Agent hereunder. Until the paymeeritll of all amounts due to the Merchant
hereunder, including, but not limited to, the Guiea@d Amount and reimbursement of Expenses
(to the extent owed after consideration of Agewffset rights under section 3.3(g) hereof, if
any), the security interest granted to Agent hedeushall remain junior to the security interest
of the Lender, only to the extent of such unpaidam (to the extent owed after consideration of
Agent’s offset rights under section 3.3(g) herabfany). Upon entry of the Sale Order and
payment of the Initial Guaranteed Payment and #seiance of the Guaranty L/C and the
Expense L/C, the security interest granted to Agdeateunder shall be deemed properly
perfected without the need for further filings @cdmentation or Bankruptcy Court order.

15.7. Section HeadingsThe headings of sections of this Agreement aserted

for convenience only and shall not be consideredhfe purpose of determining the meaning or

legal effect of any provisions hereof.
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IN WITNESS WHEREOF, the Agent and the Merchant hereby execute this
Agreement by their duly authorized representataga sealed instrument as of the day and year
first written above.
SHARPER IMAGE CORPORATION
By: _ /s/ Rebecca L. Roedell
Name: Rebecca L. Roedell

Title: Executive Vice President &
Chief Financial Officer

HILCO MERCHANT RESOURCES, LLC,

By: /sl Eric W. Kaup
Name: Eric W. Kaup
Title: Executive Vice President, General
Counsel, Member

HILCO CONSUMER CAPITAL, LLC,

By: /sl Eric W. Kaup
Name: Eric W. Kaup
Title: Executive Vice President, General
Counsel, Managing Member

GORDON BROTHERSRETAIL
PARTNERS, LLC,
on behalf of Purchaser

By: /sl Rafael Klotz
Name: Rafael Klotz
Title: Managing Director

GB BRANDS, LLC,
on behalf of Purchaser

By: /s/ Rafael Klotz
Name: Rafael Klotz
Title: Managing Director
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