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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE .DISTRICT OF DELAWARE

In reo Chapter J1

SHARPER IMAGE CORPORATION.
Debtor

Case No. 08-10322(KG)

FINAL ORDER PURSUANT TO 11 U.S.C. SECTIONS 105, 361, 362, 363 AND 364 AND
RULES 2002, 4001 AND 9014 OF THE FEDERAL RULES OF BANKRUPTCY

PROCEDURE (1) AUTHORIZING INCURRENCE BY THE DEBTOR OF POST
PETmON SECURED INDEBTEDNESS WITH PRIORITY OVER ALL SECURED

INDEBTEDNESS AND WITH ADMINISTRATIVE SUPERPRIORITY, (2) GRANTING
LIENS, (3) AUTHORIZING USE OF CASH COLLATERAl, BY THE DEBTOR
PURSUANT TO 11 U.S.C. SECTION 363 AND PROVIDING FOR ADEQUATE

PROTECTION, AND (4) MODIFYING THE AUTOMATIC STAY

THIS MAT'J lOR having come before this Court npon motion (the "DIP Motion") by

Sharper Jmage Corporation (the "Debtor"), as a debtor and debtor.in-possession in the above

captioned chapter 1J case (the "Case") seekin~, among other things, entry of an interim order

(the "Interim Order") and a final order (this "fina' Order") authorizing the Debtor to:

(i) Obtain credit and incur 4eb!, pursuant to Sections 363, 364(c) and 364(d)

i

of the Bankruptcy Code, up to the aggregate qOlmnitted amount of $60,000,000 (on terms and

conditions 1110re fully described herein) secured by first priority, valid, priming, perfected and

enforceable liens (as defined in section 101(37) of title II of the United States Code, ll'l amended

(the "Bankru[Jtcy Code") On property of the Debtor's estate pursuant to sections 364(c)(2),

364(c)(3) and 364(d) of the Bankruptcy Code, and with priority, as to administrative expenses, as

provided in section 364(e)(l) of the Bankruptcy Code, subject to the tenns and conditions

contained herein;
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(ii) (a) Establish on a final basis that financing arrangement (the "DIP

Facility") pursuant to (I) that certain Debtor-In-Possession Credit Agreement (the "DIP Credit

Agreement")', substantially in the form filed of record in the Case and introduced into evidence

at the Interim Hearing (defined below) on the DIP Motion, by and among Sharper Image

Corporation., as bOTTowcr (the "Borrower"), Wells Fargo Retail Finance LLC, as agL-nt (the

"DIP Agent"), and the Lendcrs party thereto (thc "DIP Lenders," collectively with the DIP

Agcnt, the "DIP Secured Parties"), and (II) all other agreements, documents, and instruments

executed and/or delivered with, to, or in favor of the DIP Secured Parties, including, without

limitation, securities ab'fcctnents, notes, mortgages, and UnHonn Commercial Code ("UCC")

financing statements and all other related agteelTIents~ documents, and instruments executed

andlor delivered in connection therewith or related thereto (collectively, as may be amended,

modified or supplemented and in cITect from time to time, the "DIP Financing Agreements");

and (b) incur the "Obligations" under and as defined in the DIP Credit Agreement (collectively,

the "DIP Obligations");

(iii) Authorize the use of the proceeds ofth. DIP Facility (net of any amounts

used to pay fees under the DIP Financing Ab'Tooments) in each case in a manner consistent with

the terms and conditions of the DIP Financing Agreements, and in accordance with thc Budget

(as defined hclow) solely for (a) working capital and gencral corporate purp"ses, (b) payment of

costs ofadministration ofthe Case, to the extent set forth in the Budget, (c) all pre-petition letters

ofcredit issued under the Pre-Petition Financing Agreement, which shall be deemed issued under

the DIP Credit Agreement, and (d) Adequate Pwtection Payments on account of the Pre-Petitilln

Debt (as defined helow).

1 Capi'U~li:l".ed terms used in this FiTlI:lJ Order but not" defined hc:~in ~hall have the meanings ~~j.,'ribed to such terms in
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i

(iv) Grant, pursuant to se~ ions 364(c)(2), 364(e)(3) and 364(d) of the
i

Bankruptcy Code, tI,e DIP Agent (for the bt efit of the DIP Lenders) first priority printing,
i

valid, perfected and enforceable liens, subject' nly to the Carve-Out (as defmed below) and the

Prior Permitted Liens (a' defined below), upon all of the Debtor's real and personal property as

provided in and as contemplated by the Interim Order, this Final Order, th~ DIP Facility and the

DIP Credit Agreement;

(v) Grant, pursuant to seelion 364(c)(I) of the Bankruptcy Code, the DIP

Agent (for the benefit ofthe DIP Lenders) superpriority administrative claim stalUs in respect of

all DIP Obiigations, subject to the Carve Out as provided herein;

(vi) Authorize the use of "cash collateral" as such tenn is defined in section

363 of the Bankruptcy Code (the "Cash Collateral") in which the Pre-Petition Secured Parties

(as defined below) have an interest;

(vii) Grant the Pre-Petition Agents (for the benefit of the Pre-Petition Secured

Parties) (as defined below) Pre-Petition Replacement Liens and Pre-Petition Superpriority

Claims (each as defmed below) to the extent of any dhninution in the value of the Pre-Petition

Agents' interest in the Pre-Petition Collateral and make Adequate Protection Payments (as

defined below) as adequate protection for the granting ofthe DIP Liens (as defmed below) to the

DIP Agent, the usc ofCash Collateral, and for the imposition ofthe automatic stay;

(viii) Vacate and modiry the automatic stay imposed by section 362 of the

Bankruptcy Code to the extent necessary to implement and effectuate the terms and provisions of

the DIP Financing Agreements and this Final Order; and

the DIP Credit Agreement.
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,
(x) Waive the ten (10) day Istay provision' of Federal Rule of Bankruptcy

I

Procedure 6004(h).

On Fehruary 20, 2008, this Court enter<ld an lnterim Order (i) authorizing the Debtor to

use eash collateral pursuant to 11 V.S.c. §363, (ll) authorizing the Debtor to obtain post-petition

financing pursuant to sections 105, 361, 362, 364(c)(1), (2) and (3) and 364 (d)(1) of the

Bankruptcy Code, and Rules 2002, 4001, and 9014 of the Federal Rules of Bankruptcy

Procedure, (iii) 6,,-anting adequate pn'lcction to Pre-Petition Secured Parties, (iv) modifying the

automatic stay, and (v) setting Final Hearing.

The Bankruptcy Court having considerod the DIP Motion, the Declaration of Rebecca L.

Roedell in support of the Debtor's first day motions ,and orders, the exhibits attached thereto, the

DIP Facility and the DIP Credit A6'1'Cement, and the evidence submitted at the hearing on the

DJP Motion on February 19, 2008 (the "Interim Hearing") and the evidence submitted at the

final hearing On March 7, 2008 (the "Final Hearing"); and in accordance with Rule, 2002,

4001(b), (c), and (d), and 9014 of the Pederal Ruies of Bankruptcy Procedure (the "Bankruptcy

Rules") and the local rule, of the Bankruptcy Court, due and proper notice of the DIP Motion

and thc Pinal Hearing having been given; and it appearing that approval ofthe relief requested in

the DIP Motion is necessary to avoid immediate and irreparabie hann to the Debtor and

othcrwise is fair and reasonable and in the best interests of the Debtor, its creditors, its estate and

its equity hoiders, and is essential tor tbe continued operation of the Debtor's business; and it

forther appearing that the Debtor is unable to ,eCure unsecured credit for money borrowed

allowable as an administrative expense under Bankruptcy Code section 503(h)(1); and there is

adequate protection of the interests of holders of liens on the property of the estates on which

liens are to be 6'Tanted; and all objec-tinns, if any, to the entry of this Final Order having been
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withdrawn, resolved or ovcrruled by this CouT and aflcr due deliberation and consideration, and

f(}T good and sufficient cau,C appearing thereft

i

BASED UPON TIlE RECORD ES BLlSHED AT THE INTERIM HEARING
AND THE .FINAL HEARING, THE CO T HEREBY MAKES TIlE FOLLOWING
FINDINGS OF FACT AND CONCLUSIONS OF LAW,

A. Petition Date. On February 19, 2008 (the "Petition Date"), the Debtor filed a

voluntary petition Wlder chapter 11 of !he Bankruptcy Code with !he United States Bankruptcy

Court for the District of Delaware. Thc Debtor has continued in !hc management and operation

of Its business and propcrty as Debtor-In-Possession pursuant to sections 1107 and 1108 of the

Bankruptcy Code. No trustee or examiner has been appointed in the Case.

B. Jurisdiction and Venue. This Court has jurisdiction over these proceedings,

pursuant to 28 U.S.C. §§ 157(b) and 1334, and over the persons and property affected hereby.

Consideration of the DIP Motion constitutes a core proceeding under 28 U.S.c. § 157(b)(2).

Venue for the Case and proceedings on !he DIP Motion is proper in this district pursuant to 28

U.S.c. §§ 1408 and 1409.

C. Committee Formation. On Pebruary 27, 2008, the Office of the United States

Trustee for the District of Delaware appointed an official committee of unsecured creditors (the

"Creditors' Committee'}

D. Notice. The Final Hearing is being held pursuant to the authorization of

Bankruptcy Rule 4001 and Local Rule 4001-2. Notice of the Final Hearing and the relief

requested in thc DIP Motion has been providcd by the Debtor, whether by telecopy, email,

overnight courier or hand dclivcry on February 20, 2008, to certain parties in interest, inclUding:

(i) the Office of the United States Trustee, (ii) the Internal Rcvcnue Service, (iii) the Securities

and Exchange Commission, (iv) the Debtor's twenty (20) largest unsecured creditors, (v) counsel

to thc Creditors' Committee, (vi) counsel to the Pre"Petition Agcnt (as defined below), (vii) thc
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I,
i

, I

Pre-Petition Agent (as defined below), (vii) cr.'Insel to the proposed DIP Agent, (viii) any party

which a request for nOlices with this Court prir to the date ofthe notice of Final Hearing having

been delivered, (ix) all secUTed creditors ofrec rd, (x) all of the Debtor's current landlords; and

(xi) the Office of the United States Attorney General for the District of Delaware. Under the

circumstances, such notice of the Final Hearing and the reliefrequested in the DIP Motion is due

and sufficient notice and complies with sections 102(1), 364(c) and 364(d) ofthc Bankruptcy

Code, Bankruptcy Rules 2002, 400 I (e), 400 I (d) and the local rules of the Bankruptcy Court.

E. Debtor's Ackuowledgerne~tsh~d Agreerneul<. Without prejudice to the righls

of parties m interest as set forth in paragraph 7 below, the Debtor admits, stipulates,

acknowledges and agrees that (collectiveiy, paragraphs E (i) through E (vii) hereof shall be

referred to herein as the "Debtor's Stipulatio~s"):

(i) Pre-Petltio~ Fi~aucing Al:reeme~t. Prior to the commencement of the
Ca,e, Wells Fargo Retan Finance LLC ("WFRF") made certain revolving
advances (the "Pre-Petition Revolving Loans") and a term loan (the "Term
Loan") to the Borrower, (collectively the Pre-Petition Revolving Loans and the
Term Loan, the "Pre-Petition Facility") pursuant to (A) the Second Amended
and Restated Loan and Security Agreement, dated as of August 20, 2007, by and
among the Borrower, WFRF, as agent (the "Pre-Petition Agent"), and the
Lenders party thereto (the "Pre-Petition Lenders", collectively with the Pre
Petition Agent, the "Pre-Petition Secured Parties"), and (B) all other
agreements, documents, and instruments executed and/or delivered with~ to~ or in
favor of Pre-Petition Secured Parties.. including l without limitation, notes;
mortgages, and lJCC financing statements and all other related agreelTICTlts,
documents, and instrulTIcnt.'\ executed and/or delivered in connection therewith or
related thereto (collectively, as may be amended, modified or supplemented and
in effect from time to time, the ~iPre-Petition Financing AgreemenC);

(ii) Pre-Petition Debt Ampunt. As of thc Petition Date, the Debtor was
indebted under the Pre-Petition Financing Agreement (i) pursuant to the Pre
Petition Revolving Loans in the approximate principal amount of$25,598,702.00,
plus letters of credit in the approximate stated amount of $7,909,531.53; (il)
pursuant to the Term Loan in the appn>xhnate principal amount of $10,000,000;
plus interest accrued and accruing, costs, expC'nses~ fees (including attorneys' fees
and legal expenses) other charges and other obligations, including, without
limitation, on account of cash management, credit car~ depository, investment l
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1

hedging and other banking orl nancial services (collectivcly the "Pre-Petition
Debt"). i

I

(iii) Pre-Petition Collateral To secure the Pre-Petitiou Debt, the Debtor
granted security interest' and Ii s (the "Pre~Petitinn Liens") to the Pre~Petition

SecUTed Parties upou all of the ebtor's assets and personal property (other than
Excluded Collateral, as defined in the Pre-Petition Financing Agreement and fee
owned real property), inclnding, without limitation, Accounts; Books; Deposit
Accounts, Equipment; General Intangibles; Goods, Inventory; Investment
Property; Negotiable Collateral; Commercial Tort Claims, Lea..ehold Interests
and Real Property, and the proceeds and products, whether tangible or intangible,
of any of the foregoing, including proceeds of insurance covering any or all of the
Collateral and money, deposit accounts, or other tangible or intangible property
resulting from the sale, exchange, collection, or other disposition of any of the
foregoing, or any portion thereof or interest therein, and the proceeds thereof
(each as defined in the Pre-Petition Financing Agreement) (collectively, the "Pre
Petition Cnllateral"),' with priority over all other liens except any liens
otherwise permitted by the Pre·Petition Financing A1;reement (to the extent any
such permit1ed liens are valid, properly perfected, unavoidable, and Senior,
including, without limitation, any valid, properly perfected, unavoidable, and
senior liens claimed by the local Texas taxing authorities who have filed
objections to this Motion, they are referred to herein as the "Permitted Prior
Liens"). To avoid any doubt, the tenn "Pennitted Prior Liens" does not include,
and specifically excludes, the liens securing the Pre-Petition Debt, which pre
petition liens and claims are to be subordinated to, and junior to, the liens and
claims of the DIP Secured Parties.

(iv) Pre-Petition Liens. (a) As of the Petition Date, the Dehtor believes that
(i) the Pre"Petition Liens are valid, binding, enforceable, and perfected first
priority liens, other ti,an with respect to Excluded Collateral and any fee owned
real property, subject only to any Penuitted Prior Liens and are not subject to
avoidance, recharacterization or subordination pursuant to the Bankruptcy Code
or applicable non·barikTllptcy law, (ii) the Pre~Petition Debt constitutes legal,
valid and binding obligations of the Debtor, enforceable in accordance with the
tem1> of the Pre-Petition Financing Ab'Teement (other tilan in respect of the stay of
enforcement arising from section 362 of the Bankruptcy Code), no offsets,
defenses or counterclaims to any of the Pre-Petition Debt exists, and no portion of
the Pre-Petition Debt is subject to avoidance, TCeharacterization or subordination
pursuant to the Bankruptcy Code or applicable non-bankTllptcy law, and (iii) the
Pre-Petition Debt·constitutes allowed secured claims, and (b) on the date that the
Interim Order was entered, the Debtor has waived, discharged and relea'ed the

The acknowlt:dgment and agreement by Debtor of the Pre~Petttiol1 Debt and the rell:l.t~ Hens, rights
priorities and protections granted to or in favor of the Prc~Pctition l...enders, as set forth herein and in 1.h~

Pre-Petition Financing Agreement. shall congtitute a proofof claim on behalf of the Pre-Petition Lenders in
this Case,
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Pre-Petition Secmed Parties, tPgether with their affiliates, agents, attorneys,
officers, director' and emploYfes, of any right the Debtor may have (x) to
challenge or object to any of tI~pre-PetitiOnDebt, (y) to challenge or object to
tbe secmity for the Prc-Petitio Debt, and (z) to bring or pUTSue any and all
claims, objections, challenges, c ses of action and/or chases in action arising out
of, based upon or related to the .re-Petition Financing Agreement or otherwise.

The Debtor does not possess and will not assert any claim, counterelaim, setoff or
defense of any kind, nature or description which would in any way affect the
validity, enforceability and non.avoidability of any of the Pre-Petition Financing
Agreement or the Pre-Petition secured Parties' liens, andlor secmity interests in
thc Pre-Petition Collateral, or. any claim of the Pre·Petition Secured Parties
pursuant to the Pre-Petition Fin'jUcing Agreement.

I
(v) Ca.h Collaterlll. TI,e Pte-Petition Secured Parties have II security interest
in Cllsh Collateral, including all anlOunts on deposit in the Debtor's banking,
checking, or other deposit accounts and all proceeds of Pre·Petition Collateral to
secure the Pre-Petition Debt, to the same extent and order ofpriority as that which
was held by each such party pre'petition.

(vi) Priming of DIP Facility. In entering into the DIP Financing Agreements,
and as considcration therefor, t* Debtor hereby agrees that until such time as all
DIP Obligations are illdefeasflY paid in full in casb and the DIP Credit
Agreement is tcnninated in ac ordance with the terms tllereof, the Debtor shall
not in any way prime or see to prime the security interests and DIP Liens
provided to ti,e DIP Lenders ~nder this Final Order by offering a subsequent
lender or a party-in-interest a ~uperior or pari passu lien or claim pursuant to
Section 364(d) of the Bankruptdy Code or otherwise.

F. Findings Regllrding tbe Posl-iPetitlon Financing.

(i) Need for Post·Petition Finllncinll. An ilnmediate need exists for the

Debtor to obtain funds from tbe DIP Facility in order to continue operations and to administer

and preserve the value of its estate. The ability of the Debtor to fmancc its operations, to

preserve and maintain the value of the Debtor's assets and m""imizc a return for all creditors

requires the availability or working capital from the DIP Facility, the absence of which would

immediately and irreparably barm Ihe Debtor, its eslate, its creditors and equity holders and ti,e

possibility for a successful reorganization or sale of the Debtor~s assets as a going concern or

otherwise.
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(ii) No Credit Available More Favorable Terms. The Debtor has been

unable to obtain unsecured credit allowable I nder Bankruptcy Code section 503(b)(I) as an
I

administrative expense. The Debtor is also un Ie to obtain secured credit, allowable only under

Bankruptcy Code sections 364{c)(2), 364(c)(3), and 364(d) on more favorable terms and

conditions than those provided in the DIP Credit Agreement and this Final Order. The Debtor is

unable to obtain credit for borrowed money without granting to the DIP Lenders the DIP

Protections (as defmed below).

(iii) Prior Liens. Nothing berein shall constitute a finding or ruling by this

Court that any Pennitted Prior Liens are valid, senior, perfected and unavoidable. Moreover,

nothing shall prejudice the right., of any party in interest including, but not limited to, thc Debtor,

the DIP Lenders and any committee appointed pursuant to section 1102 of the Bankruptcy Code

to challenge the validity, priority, perfection a.nd extent of any such Perroitted Prior Lien and or

security interest.

G. Section 506«) Waiver. Subject to tbe provisions of Paragraph 10, at no time

during the Case or any successor caseS shall costs or expenses ofadministration which have beon

or may be incurred at any time bc charged again,tthe DIP Secured Parties or the Pre-Petition

Secured Parties, their claims, the DIP Collateral and the Pre-Petition Collateral, pursuant to

sections 105, 506(c) or 522 of the Bankruptcy Code, or otherwise, without the prior written

consent oUbe DIP Secured Parties and the Pre·Petition Secured Parties, and no such conscnt

shall be implied from any other action, inaction, or acquiescence by the DIP Secured Parties or

the Pre-Petition Secured Parties.

II. Use of Proceeds of tbe DIP t'acility. Proceeds of the DIP Faciiity (net of any

amounts uscd to pay fees, costs and expenses under the DIP Financing Agreements) shall be
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used, in each case in a manner consistent with the terms and conditions of the DIP Credit

Agreement, and in accordance with the Budget (as defined below), solely for (a) working capital

and general corporate purposes, (b) payment oflcosts of administration ofthe Case, to the e,-ient

set forth in lbe Budget, (c) all pre-petition letters of credit issued under the Pre-Petition

Financing Agreement, which are deemed issued lUJder lbe DIP Credit Agreement pursuant to lbe

lllterim Order, and (d) Adequate Protection Payments on account of the Pre-Petition Debt.

I. Application of Proceeds of C"llateral to Pre-Petition Debt. All proceeds of

the sale or olber disposition of the Collateral {as defined below) shall bc applied: (a) first:, to

pennanently reduce the obligations pursuant to the Pre-Petition Revolving Luans and Term

Loan, (b) second, to reduce lbe DIP Obligations in accordance with the DIP Credit Agreement.

Payment of the Pre-Petition Debt in accordance with this Final Order is necessary as the Pre

Petition Secured Parties will not otherwise con,ent to the priming of the Pre-Petition Liens. Such

payment will not prejndice the Debtor or its estate, because payment of such amounts is subject

to lbe rights of parties-in-interest under paragraph 7 below.

J. Adequate Protection for Pre Petition Secured Parties. As a result ohhe grant

of the DIP Liens and lbe use of Ca,h Collateral authorized herein, the Pre-Petitioll Secured

Parties are entitled to receive adequate protection pursuant to sections 361, 362, 363 and 364 of

the Bankruptcy Code f<Jr any decrease ill the value of their respective interest in the Pre-Petition

Collateral (including Cash C<Jllateral) resulting fi-om lbe aut<Jmatie stay or tile Debtor's use, sale

<Jr lease of the Pre-Petition Collateral (including Cash Collateral) during the Case. As adequate

pnllection, lbe Pre-Petition Agents (for the benefit of the Pre·Petition Secured Parties) will

receive: (I) the Pre-Petition Replacement Liens, (2) lbe Pre-Petition Superpriority Claim, and (3)

ti,e Adequate Protecti"n Payments.

10



K. Section 552. In light of their agreement to subordinate their liens and

superpriority claims (i) to the Carve Out in the case of the DIP Secured Parties, and (ii) the Carve

Out and the DIP Liens in the case of the pre"fetition Secured Parties, the DIP Secured Parties

I
and the Pre-Petition Secured Parties arc each dntitled to all of the rights and benefits of section

I

552(b) of the Bankruptcy Code and the "equi ies of the case" exception shall not apply to the

DIP Secured Parties and the Pre-Petition Seeu d Parties,

L. Extension of Financing. 'I DIP Lenders have indicated a willingness to

provide financing 10 the Debtor in accordance hvith the DIP Credit Agreement and subject to (i)

the entry of the Interim Order and this Final Order, and (ii) finding, by the Bankruptcy Court that

such financing is essential to the Debtor', estale, that the DIP Lenders arc good Wth financiers,

and that the DIP Lenders' claims, SUpell>riority claims, security interests and liens and other

protections b'f'"nled pursuant to the Interim Order, thi, Final Order and the DIP Facility will not

be affected by any subsequent reversal, modification, vacatur or amendment of the Interim Order

or this Final Order or any other order, as provided in section 364(e) ofthe Bankruptcy Code.

M. Business Judgmenl aud GoQd Faith Pursuant to Section 364{e). The tenus

and conditions of the DIP Facility and the DIP Credit Agreement, and the fees paid and to be

paid thereunder are fair, reasonable, and the best available under the circumstances, reflect the

Debtor's exercise of prudent business judgment consistent with its fiduciary duties, and are

supported by reasonably equivalent value and consideration; (ii) the DIP Facility was negotiated

in good faith and at al1m' length between the Debtor, the DIP Lenders and the Pre-Petition

Secured Parties, and (iii) use of the proceeds to be extended under the DIP Facility will be '0

extended in good faith, and for valid business purposes and uses, the consequence of which i5
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that the DIP Lenders are entitled to the Pf tection and benefits of section 364(e) of the

Bankruptcy Code.

N. Relief Essential" Best Inter t. The relief requested in the DIP Motion is

necessary, essential, and appropriate for the continued operation ofthe Debtor's business and the

management and preservation of the Debtor's assets and personal property. It is in the best

interest of Debtor's estates to be allowed to establish the DIP Facility eontemplated by the DIP

Credit Agreement.

O. Entry of nna] Order. For the reasons stated above, the Debtor has requested

immediate entry of this Final Order pursuant to Bankruptcy Rule 4001(c)(2).

NOW, THEREFORE, on the DIP Motion ofthe Debtor and the record before this Court

with respect to the DIP Motion, and with the consent of the Debtor, the Pre-Petition Secured

Parties, and the DIP Secured Parties to the fon11 and entry of this Final Order, and good and

sufficient cause appearing therefor,

IT IS ORDERED that:

1. Motion Granted. The DIP Motion is granted in accordance with the terms and

conditions set forth in tlus Fin"l Order and the PIP Credit Agreement.

2. OJ P t'lnancing Agreements.

(a) Modifications to DIP Credit Agreement. The Debtor, the Creditors'

Committee and the DIP Secured Parties agree that the DIP Credit Agreement is hereby amended

"s follows:

(i) The definition of "Applicable Prepayment Premium" is hereby deleted in

its entirety and the following substituted in its stead:

"Applicable Prepayment Premiy.m,j means $525,000, provided that
ifall Obligations and all Pre-Petition Obligations are indefeasibly paid in full and
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all Commitments tenllinated 11> virtue of a refinancing (and not a liquidation of
Collateral or sale under Sectip 363 of the Bankruptcy Code) on or before the
date that is (a) forty-five (4:) days after the Petition Date, the Applicable
Prepa)lllent Premium shalt bl! '0, (b) sixty (60) days after the Petition Date, the
Applicable Prepayment Premi m shalt be $250,000, and (c) seventy-five (75)
days after the Petition Date, the Applicable Ptepayment Premium shalt be
$425,000.

(ii) The definition of "Borrower Collateral" is hereby amended by deleting

clause (k) thereofand substituting the following in its stead:

(k) Alt proceeds realized by the Borrower from the sale,
transfer or other disposition of the Borrower's Leasehold Interests,

(iii) TIle definition of "Termination Date" is hereby amended by deleting

clause (i) thereof and substituting the foltowing in it, stead:

0) August 20, 2008, provided that if the Borrower has filed a Plan of
Reorganization or a motion to sell substantially all of its assets under section 363
of the Bankruptcy Code, in each case containing terms acceptable to the DIP
Secured Parties, the date August 20, 2008 shall be extended, at the option of the
Borrower, until November 20,2008 in order to permit confirmation of the Plan of
Reorganization or consummation of the s.ale of such assets,

(iv) The provisions of Section 2.4(a) arc hereby deleted in their entirety and
the following substituted in their stead:

(a) Voluntary Reduction of Commitment. Borrower may from time
to time, on at least one Business Day's written notice or telephonic notice
(followed itmnediately by written confirmation thereof) to Agent (which ~hall

promptly advise each Lender thereof) not later than 11 :00 a.m. Massachusetts
time on such day, reduce the unused Commitments in whole or in part, provided
that the Borrower shall be required to pay the Applicable Prepayment Premium, if
any only if the Commitments are terminated in whole.

(v) The foltowing sentence is hereby added at ti,e end of Section 6.16(b):

The Agent shall furnish copies of any appraisals and valuations obtained
by the Agent to eounsel for ti,e Creditors' Committee (and the Borrower hereby
consents tllereto), as long as lhe Agent shall not thereby breach any
confidentiality obligations to the Persons undertaking such appraisals and
valuations in furnishing such copies.

(vi) The following subparagraph is hereby added at the end of Section 6.16:
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(c) The Borrower or the Creditors' Committee may cause additional
appraisals of the assets include in the Borrowing Ba,e to be undertaken at the
Borrower's sale cxpense. AI such appraisals shall be conducted by such
Persons selected by the Borro r (the "Borrower's Appraiser"), io consultation
with the Creditors' Committee d shall be subjcct to the prior written approval of
the Agent. In the event that the esults of such appraisal differ from the results of
the appraisal conducted by or on behalf of the Agent, the parties shall use
reasonable effort.- to resolve such differences, but nothing eontaioed herein shail
obligate the Agent to utilize the results of the appraisal of the Borrower's
Appraiser in calculating the Borrowing Base.

(vii) 11,e provisions of Section 6.18 are hereby deleted in their entirety and the
foil owing substituted in their stead:

The Harrower shall strictly perform io accordance with the Budget subject
to the following: (a) (i) the Borrowers' actual sales and cash receipts shall not be
less than 87.5% of the projected amounts set forth in the Budget on a cumulative
basi,; and (Ii) the Borrowers' aetual total expenses and cash expenditures shall not
be greater then 112.5% of the pr<ljected amounts set forth in the Budget on a
cumulative basis, all of the foregoing measured on a weekly basis; and (b) the
Harrowers' actual inventory levels shall not be less than 87.5% and not greater
than 112.5% of the projected amounts set forth in the Budget on a cwnulative
basis, as measured on a monthly basis at the end of each fiscal month of the
Borrower; lllilyjded that for the first 21 days after the Petition Date only, the
reference to 87.5% shall rather be 85%. The foregoing shall be tested each week
or month, as applicable, pursuant to the Variance Report delivered by the
Borrower to the Agent on Wednesday of each week for the immediately
preceding week with respect to clause (a) above, and on the fifth day of each
fiscal month of the Borrower for the immediately preceding fiscal month with
respect to clause (b) above.

(viii) The provisions of Section 6.19(a) are hereby deleted in their entirety and
thc foilowiog substituted in their stead:

(a) As soon as practicable after the Petition Date but in any event on
or before March 5, 2008, the Borrower shall have filed a motion seeking
authority to establish bidding procedures, in connection with the liquidati<ln of
inventory in store closing sales of not less than 90 stores (the "Initial Closing")
and shall diligently proceed thereafter to obtain an order approving such a sale to
a professional liquidator on an equity bid (cash guarantee) basis within 14 days
after the entry of the Bankruptcy C<lurt order establishing the bidding procedures
(subject to the Court's calendar, and as long as the Debtor is diligently pursuing
the same, completion of the auction and completion of the sale approval
hearing), all ofthe foregoing to be on tenns rea,onably acceptable to the Agent.
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(b) A roval of Ent I DIP Finan.ln A reements. The Debtor i.

expressly and inunediately authorized, empo,f; red and directed to exccute and deliver thc DIP

Financing Agreements and 10 incur and to per rm the DIP Obligations in accordance with, and

subject to, the terms of this Final Order and the DIP Financing Agreements, and to execute and

dcliver all instruments and documents which 1may be required or necessary for the performance

by thc Debtor under the DI P Facility and the creation and perfection of the DIP Liens de.cribed

in and provided for hy this Final Order and the DIP Financing Agreements. The Debtor is

hereby authorized and directed to do and perfonn all acts, pay the principal, interest, fee.,

expenses and other amounts described in the DIP Credit Agreement and all other documents

compri.ing the DIP Facility as such become duc, including, without limitation, closing fees,

administrative fees, commionent fcC"s~ letter of credit fees. and reasonable attomeys\ financial

advisor.' and accountants' fees and disbursement. as provided for in the DIP Credit Agreelnent

and this Final OrdL"', which amount••hall not otherwise be .ubject to approval of this Court;

subject to, and in accordancc with the provision. of Paragraph 19(b) of this Final Order. Upon

execution and dclivery, the DIP Financing Agreement, shall represent valid and bindhlg

obligations ofthe Debtor cnforceable against thc Debtor in accordance with its tenns.

(c) Autborization to Borrow. In order to enable it to continue to operate its

bu,iness, subject to the term, and conditions of this Final Order, the DIP Credit Agreement,

docunlenlS comprising the DIP Facility, and the Budget (as defmed below), the Debtor is hereby

authorized under the DIP Facility to bon-ow up to a total committed amount of $60,000,000

(including the issuance of letters of credit) comprised of a senior revolving credit facility with a

sublimit for Iclters of credit up to $10,000,000, in accordance with the tenns and conditions of

the DIP Credit Agreement.
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(d) Application of DIP Prnceeds. The proceeds of the DIT' Facility (net of

any amounts used to pay fees, costs and exptnses under the DIP Credit Agreement) shall be
I

used, in each case in a maImer consistent with the terms and conditions of the DIT' Credit

Agreement, and in accordance with the Budget (as defined below) solely for (a) working capital

and general corporate purposes, (b) payment of co,ts of administration of the Case, to the extent

set forth in the l3udget, (c) all pre-petition letters of credit issucd under the Pre-Petition

Financing Agreements, which are deemed issued under the DIP Credit Agreement, and (d)

Adequate Protection Payments on account of the Pre-Petition Debt as provided in the DIP Credit

Agreement and this Final Order.

(e) Conditions PrecedeDI. The DIT' Lenders shall havc no obligation to

make any loan or advance under the DIP Credit Agreement unless the conditions precedent to

make such loan under the DIP Credit Agreement aIld this Final Order havc been satisfied in full

or waived by the DIP Lenders in their ,ole discrction.

(I) Post-PetitioD LieDs. Effective inullediately upon the execution of this

Final Order, the DIT' Lenders are hereby gJ"dOtcd pursuant to sections 361, 362, 364(c)(2),

364(c)(3), and 364(d) of the Bankruptcy Code, priming first priority, continuing, valid, binding,

enforceable, non-avoidable and automatically perfected postpetition security interests and liens

(collecti ve!y, the "DIP Liens"), senior and superior in priority to all nther sccUTed and unsecured

creditors of the Debtor's estates except as otherwise provided in the Interim Order and this Final

Order, upon and to all presently owned and hercaftcr acquired assets and real aIld personal

property of the Debtor, including, without limitation, the following:

(a) Accounts;

(b) Equipment;

(c) General hltangibles, including, without limitation, Payment Intangibles
and Intellectual Property, tax refunds and other claims of the Dcbtor against any

16



Govermnental Authority, and aJllchoses in action, goodwill, customer lists,
formulae, pennits research and literary rights, and franchises;

(d) Inventory;

(e) Negotiable Collateral;

(f) Commercial Tort Claims

(g) Deposit Accounts;

(h) Fixtures;

(i) Real Property;

(j) Proceeds from the sale, t ansfer or other dispositions ofLeasehold
Interests;

(k) Goods;

(1) Supporting Obligations; ,

(m) Securities Accounts, SeClUrity Entitlements, Securities, Financial Assets
and all other Investment Property, including, without limitation, all ownership or
membership interests in any subsidiaries or affiliates (whether or not controlled
by the Debtor);

(n) any money, policies and,certilicates of insurance, deposits, cash or other

assets;

(0) all of Debtor's Books rejating to any ofthe foregoing «a) through (n»
and/or to the operation of any Ji,btor's business, and all rights of access to such
Debtor', Books, and all property in which such Debtor's Books are stored,
recorded and maintained;

(p) all insurance proceeds, refunds, and premium rebates, including, without
limitation, proceeds of lire and credit insurance, whether any of such proceeds,
refunds, and premium rebates arise out ofany of the foregoing «a) tlrrough (0» or
otherwise;

(q) all liens, guaranties, rights, remedies, and privileges pertaining to any of
the foregoing «a) tlrrough (p», including tlle right of stoppage in transit; and

(r) any of the foregoing, and all products, Proceeds (cash and non-cash),
substitutions, Accessions and/or replacements ofor to any of the foregoing;

provided, ho",.cver, that the Collateral shall not include (i) any leases of real property otller than

the proceeds theren-om as set forth in clause (j) above, or (il) any avoidance action undcr Chapter

5 of the Bankruptcy C<>de or the proce<>ds thereof, other than proceeds of any avoidanoe action

brought pursuant to section 549 of the Bankruptcy Code to reCover any pest petition transfer of
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"Collateral") .

collateral (collcctively, the "DIP Collateral" 'td, together with the Pre-Petition Coilateral, the

I

(g) DIP Lien Priority. The DIP Liens to be created and granted to the DIP

Lenders, as provided herein, (a) are created pursuant to sections 364(c)(2), 364(c)(3) and 364(d)

of the Bankruptcy Code, (b) are first, valid, prior, perfected, unavoidable, and superior to any

security, mortgage, "r collateral interest or lien or claim to any of the DIP Coilateral, and are

subject only to: (x) the Carve Out, and (y) the I'cnnitted Prior Liens. TIle DIP Liens shail secure

ail DIP Obligations. TIle DIP Liens shall not be made subject to or pari passu with any lien or

security interest by any court order heretofore or hereafter entered in the Case except for the

Prior Pennitted Liens; and shall be valid and enforceable against any trustee appointed in the

Case, upon the conversion "f the Case to a ""se under Chaptcr 7 of the Bankruptcy Code or in

any other proceedings related to any of the foregoing (any "Successor Cases"), and/or upon the

dismissal of the Case. The DIP Licns shailnot be subject to sections 506(c), 510, 549, 550 or

551 ofthe Bankruptcy Code.

(h) Enforceable Obligations. The DIP Financing Agreements shall

•onstirnte and evidence the valid and binding oblig-..tions of the Debtor, which obli!;ations shall

be enforceable aga1nst the Debtor, its estate and any successors thereto and its creditors, in

accordance with their terms.

(i) Protection of DIP Leo.ders and Other Rights. The DIP Lenders shall

have no obligation to make any extension ofcredit pursuant to the DIP Facility or the DIP Credit

Agreement unless ail of the conditions precedent to the making of such extension of credit under

the DIP Facility or the DIP Credit Agreement are satistied or waived by the DIP Agent in it_ .ole

discretion. From and after the Petition Date, the Debtor shall use the proceed, of the extensions
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of credit under the DIP Facility only for the purposes specifically set forth in the DIP Credit

Agreement and !his Final Order and in strict compliance with the Budget, snbject to the

variances pennitted in Section 6.18 of the Dt Credit Agreement, as modified by this Final

Order.

G) Superpriority Administrative Claim Statns. Subject to the Carve Out

all DIP Obligations shan be an allowed superpriority administrative expense claim (the "DIP

Superpriority Claim" and, together with the DIP Liens, the "DIP Protections") with priority

(except as otherwise provided h1 paragraph 7 below) in any Case under sections 364{c)(I),

503(b) and 507(b) of the Bankruptcy Code and otherwise over all administrative expense claims

and unsecured claims against the Debtor and its estate, now existing or hereafter arisjng~ of any

kind or nature whatsoever under ,eetions 503(b) and 507(b) whether or not such expense, or

claims may become secured by a judgment lien or other non-consensual lien, levy or attaclnnent.

Other than the Carve Out, no cosls or expenses of administration, including, without limitation,

professional fees allowed and payable under Bankruptcy Code sections 328, 330, and 331, or

otherwise, that have been or ma.y be incurred in these proceedings, or in any Successor Cases,

and no priority claims are, or will be, senior to, prior te>, or (subject te> the Pre-Petition

Superpriority Claim as set forth herein) e>n a parity with the DIP Protections e>T the DIP

Obligations, or with any other claims <>fthe DIP Lenders arising hereunder.

3. Authorization to Use Cash Collateral and Proceeds of DIP Financing

Agreements. PUTSClaDt to the terms and conditions of this Final Order, the DIP Facility and the

DIP Credit Agreement, and in accordance with the budget (a' the ,arne may be me>dified from

time to time consistent with the terms of the DIP Credit Agreement, the "Budget"), filed on

record in the Case and introduced inte> evidence at the Interim Hearing and the Final Hearing, the
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Debtor is authorized to use Cash Collateral ~ the advances under the DIP Credit Ab'Teement

(during the period eOlmnencing immediately a er the entry oftbe Interim Order and terminating

upon the date set torth in Paragraph 13 ofthis Final Order). The Budget may be updated (with

the consent and'or at the request ofthe DIP Ag nt) from time to time, prQvided that such updated

Budget shall be in form and substance aceeptatle to the Dll' Agent, in its reasonable discretion,

and the Debtor shall be required always to e~mply with the Budget (subject to the variances

permitted in Section 6.18 oftbe DIP Credit Agreement, as modified by this Final Order) and the

DiP Credit Agreement pursuant to tbe terms tf the DIP Facility. Nothing in this Final Order

shall authorize the disposition of any assets of1!:le Debtor or its estate outside the ordinary course

of business or other proceeds resulting therefrom, except as permitted in the DIP Facility and the

DIP Credit Agreement and in accordance with the Budget.

4. Adequate Protcction for Pre-Petirlon Secured Partie•. As adequate protection

for the interest of the Pre-Petition Secured Parties in the Collateral (including Cash Collateral) on

account of the granting ofthe DIP Liens, the Debtor's use of Cash Collateral and other decline in

value arising out of the aut~)lTIatic stay or the Debtor's use, sale~ depreciation, or disposition of

the Pre-Petition Collateral including Cash Collateral, the Pre-Petition Secured Parties shall

receive adequate protection as follows:

(a) Pre-Petition Replac.ement Liens. Solely 1-<) the extent of the diminution

of the value of the interest of the Pre-Petition Secured Parties in the Pre-Petition Collateral, the

Pre-Pclition Secured Parties shall have, subject to the tenns and condilions set fOrtil below,

pursuant to sections 361, 363(e) and 364(d) of the Bankruptcy Code additional and replacement

security interests and lien, in lhe Collateral (the "Pre-Petition Replacement Liens") which shall

be junior only to the DIP Lien., Permitted Prior Liens and the Carvc-Out as provided herein.
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(b) Pre-Petition Superpriofity Claim. Solely to the extent of the diminution
,

of the value ofthe interest of the Pre-Petition feeured Parties in the Pre-Petition Collateral, the

Pre-Petition Secured Parties shall have an all~Wed superpriority administrative expense claim

(the "Pre-Petition Superpriority Claim") which shall have priority (except with respect to the

DIP Liens, the DIP Superpriority Claim, arid the Carve Out) in any Case under sections

364(c)(1), 503(b) and 507(b) of the Bankru tey Code and otherwise over all administrative

expense claims and unsecured claims againstt e Debtor and its estate, now existing or hereafter

arising, of any kind or nature whatsoever.

(e) Adequate Protection Rayment. The Pre-Petition Securcd Parties shall

receive adequate protection in the fonn ofrepayment of the principal amount oftbe Pre-Petition

Debt in accordance with this Final Order, including Paragraph 14 hereof, and (il) payments in the

amount of interest (at the non-default rate), fees, eosts, expenses, and other amounts (other than

principal) with re,peet to the Pre-Petition Debt in accordance with the Pre-Petition Financing

Agreements and this Final Order (collectively, the "Adequate Protection Payment").

(d) Pre-Petition Indemnity Accouot. Subject to the prior funding of the

Carve Out in accordance with paragraph 8 of this Final Order, upon payment in full of the DIP

Obligations and tennination of the DIP Credit Facility, the Debtor shall establish an account in

the control of the Pre-Petiti,)O Agent (the "Pre-Petition Indemnity Account"), into whieh the

sum of $150,000 of proceeds of any sale, lease or other disposition of any of the Collateral shall

be deposited a", security for any reimbursement, indemnification or similar continuing

obligations of the Debtor in favor of the Pre-Petition Secured Parties under the Pre-Petition

Financing Agreements (the "Pre-Petition Indemnity Obligations"); provided however, that the

Pre-Petition Indenmity Account shall tenninate and all remaining anlounts held therein shall be
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released to the Debtor, if all Pre-Petition Debt has been irrevocably paid in full in cash and the

earliest to occur of: (a) the Challenge Period T¢rrnination Datc if, as of sueh date, no party has

filed or asserted an adversary proceeding, cause of action, objection, claim, defense, or other

challengc as contemplated in paragraph 7 hereof, (b) a further order of this Court, (c) the date the

Bankruptcy Court enters a final order closing the Case, The Pre-Petition Indemnity Obligations

shall he secured by a first priority lien on the Pre-Petition Indemnity Account.

(e) Adegnate Protection Upon Sale of Collateral. Upon the sale of any

Collateral pursuant to section 363 of the Bankruptcy Code, any such Collateral shall be sold free

and clear of the Pre-Petition Liens and the Pre-Petition Replacement Liens, provided however,

that such Liens shall attach to the proceeds of any such sale in the order and priority as set forth

in this Final Order and the DIP Credit Ab'TCement.

5. Section 507(b) Reservation. Nothing herein ,hall impair or modifY ti,e Pre-

Petition Sceured Parties' rights under section 507(b) of ti,e Bankruptcy Code in the event that the

adequate protection provided to the Pre-Petition Secured Parties hereunder is insufficient to

compensate for the dillunution in value of the interest of the Pre-Petition Seeured Parties in the

Pre-Petition Collateral during the Case or any Successor Case, provided, however, that any

section 507(b) cla!I" granted in the Case shall be junior in right of payment to all DIP

Obligations and subject to the Carve Out.

6. Post-Petition Lien Perfection. This Final Order shall be sufficient and

conclusive evidence oftlle validilY, perfection, and priority ofthe DIP Liens and the Pre-Petition

Replacement Liens without the necessity of filing or recording any financing statemc'Dt, deed of

trust, mortgage, or other instrument or document which may otherwise be required under the law

(If any jurisdiction or the taking of any other action (including, for the avoidance of doubt,
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entering into any deposit account control ab'TCelrent) to validate or perfect the DlP Liens and the

I

Pre-Petition Replacement Liens or to entitle th<l: DlP Lenders and the Pre-Petition Replacement

Liens to the priorities granted herein. Notwithsfding the foregoing, the DIP Agent and the Pre

Petition Agent may, each in their sole discretion, file such financing statements, mortgages,

notices of liens and other similar documents, anr is hereby granted relief from the automatic stay

of section 362 of the Bankruptcy Code in or1er to do so, and all such financing statements,

mortgages, notices and other documents shall he deemed to have been filed or recorded at the

time and on the date of the commencement ofthe Case. The Debtor shall execute and deliver to

the DIP Agent and Pre-Petition Agent all such financing statements, mortgages, notices and

other documents as the DIP Agent and the Pre-Petition Agent may reasonably request to

evidence, continn, validate or perfect, or to insnre the contemplated priority of, the DIP Liens

and the Pre-Petition Replacement Liens granted pursuant hereto. The DlP Agent, in its

discretion, may file a photocopy of this Final Order as a financing statement with any recording

officer designated to file financing 'tatements or with any registry of deeds or similar office in

any jurisdiction in which the Debtor has real or personal property, and in such event, the subject

filing or recording officer shali be authorized to file or record such copy ofthis Final Order. TI,e

DIP Agent shall, in addition to the rights granted to it under the DlP Financing Agreements, be

deemed to be the successor in interest to the Pre-Petition Secured Parties with respect to all third

party notifications in connection with the Pre-Petition Financing Agreements, all Pre-Petition

Collateral access agreements and .]1 other agreements with third parties (including any

agreement with a customs broker or freight forwarder) relating to, or waiving claims against, any

Pre-Petition Collateral, inclnding without limitation, each collateral access agreement duly

executed and delivered by any landlord of the Debtor and including, for the avoidance of doubt,

23



all deposit account control "!,'Tcements and credit card agreements, provided, that the Pre-Petition

Agent shall continue to have all rights pursuant to each of the foregoing.

7. Reservation of Cortnin Thir Par Ri his nnd Bar of Challen e. and

Claim.. Nothing in this Final Order or the IP Credit Agreement shall prejudice whatever

rights the Crcditors' Committee(,) or any oth' party in interest with requisite standing (other

than the Debtor) may have (a) to object to or hallenge the findings herein, including, but not

limited to, those in relation to (i) the validity extent, perfection or priority of the mortgage,

security interests and liens of the Pre-Petiti n Secured Parties in and to the Pre-Petition

Collateral, or (ii) the validity, allowabjlity, prio ity, status or amount of the Pre-Petition Debt, or

(h) to bring suit again.t the Pre-Petition Secure Parties in cOlll1ection with or related to the Pre

Petition Financing Agreement, or the actions 0 inactions of Pre-Petition Seenred Parties arising

out of or related to the Pre-Petition Financing Agreement; provided, however, that, unless the

Creditors' Committcc(s) or any other party i interest with requisite standing commences a

contested mailer or adversary proceeding raising such objection or challenge, including without

lintitation any claim against the Pre-Petitiqn Secured Parties in the nature of a setoff,

counterclaim or defense to the Pre-Petition Debt (including but not Iintited to, those under

sections 506, 544, 547, 548, 549, 550 and/or 552 of the Bankruptcy Code or by way of suit

against the Pre-Petition Secured Parties) (any of the foregoing, a "Ch.llen!:e"), within 90 days

aller the date ofthis Final Order, provided that the Pre-Petition Secured Parties promptly provide

counsel to the Creditors.' Committee such information and documents in their possession

responsive to the reque'ts of counsel to the Cr¢ditor's COll1lnittee relative to the validity, extent,

priority, perfection, ailowability or amount orihe Pre-Petition Secured PaTties' liens and claims

(collectively, (a) and (b) shall be referred to a-~ the "Challenge Period," and the date that is the
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next calendar day after the termination of the, hallenge Period, in the event that no Challenge is
i

raised during the Challenge Period shall be rb erred to as the "Challcnge Period Tcrmination
,

Date"), upon the Challenge Period Tenninatio Date, any and all such challenges and objections

by any party (including, without limitation, the Creditors' Committee(s), any Chapter 11 or

Chapter 7 trustee appointed herein or in any Successor Case, and any other party in interest) shall

be deemed to be forever waived and barred, and the Pre-Petition Debt shall be deemed to be

allowed h1 full and shall be deemed to be allowed as a fully secured claim within the meaning of

section 506 of the Bankruptcy Code for all purposes in connection with the Case and tbe

Debtor's Stipulations shall be binding on all creditors, interest holders and parties in interest.

The Challenge Period may be extended upon the written agreement between counsel to the Pre-

Petition Secured Parties and counsel to the Creditors' Connnittee or, without limiting the Pre-

Petition Secured Parties' right ttl object thereto, by further order of this Court. The Creditors'

Commitlce is hereby granted (i) authority pursuant to Rule 2004 of the Federal Rules of

Bankruptcy Procedure to investigate the liens and claims of the Pre-Petition Secured Parties,

including authority to compel production of documents and issue subpoenas for oral examination

(nothing contained herein being deemed a waiver of any objections that the Pre-Petition Secured

Parties may have with respect thereto), and (ii) automatic standing to pursue any Cha]]enge it

determines appropriate against the Pre-Petition Sccured Parties without the need to file a motion

with the Court seeking authority to bring such action on behalf ofthe Debtor's estate. To the

extent any such Challenge is made, the Pre-Petition Secured Parties shall be entitled to include

'uch costs and expenses, including but not limited to reasonable attomeys' fees, incurred in

defending the Challenge as part of the Pre-Petition Debt to the extent allowable under section

506(b) of the Bankruptcy Code unless, and to the extent, a final order is entered sustaining sucb
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ChaHonge. Nothing contained herein shall lit it the remedies that the Court may order if any

such Challenge is sustained by the Court.

8. Carve Out. Subject to the term and conditions contained in this paragraph 8, the

DIP Liens, DIP Superpriority Claims, Pre-Petition Replacement Liens and Pre-Petition

Superpriority Claim are subordinate only to the following (the "Carv. Ouf'): (a) allowed

administrative expenses pursuant to 28 V.S.c. Section 1930(a)(6); (h) allowed actual and

necessary expenses incurred by members of the Creditors' Committee, alld (c) allowed

reasonable fees and expenses of attorneys and financial advisors employed by the Debtor and the

Creditors' Committee pursuant to sections 327 and 1103 of the Bankruptcy Code (the "Ca••

Profess;onals") up to an aggregate amount under clauses (b) al,d (c) not 10 exceed $1,000,000,

(inclusive of any fees and expenses of Case Professionals which have actually incurred but are

unpaid as of lhe occurrence of an Event of Default) provided that such fees and expenses are

ultimately approved by the Bankruptcy Court, or such lesser amount as so approved. The

Carve-Qut 'hall exclude ally fees and expenses (x) incurred in cOlmection with the assertion or

joinder in any claim, counterclaim, action, proceeding, application, motion, objection, defenses

or other contested matter, the purpose of which is to seek any order, jud&'lllent, determination or

similar relief (A) invalidating, serting aside, avoiding, or subordinating, in whole Or in part, (i)

the DIP Obligations, (ii) the Pre-Petition Debt, (iii) the Pre-Petition Lien in the Pre-Petition

Collateral, or (iv) the DIP Agent's or DIP Lenders' Liens in the Collateral, or (B) preventing,

hindering or delaying, whether directly or indirectly, the DIP Agent's, DIP Lenders' or Prc

Petition Secured Parties' assertions OT enfhrocment of their Liens, security interest or realization

upon any Collateral l provided, however, that such exclusion does not encompass any

investigative work conducted by the Case Professionals prior to hringing any action relating to
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the foregoing, (y) in using cash collateral 0 the DI P Agent or the DIP Lenders, selling or

otherwise disposing of any other Collater"l, 0 incurring any indebtedness not permitted under

the DIP Credit Agreement, without the DIP Agent's express wrillen consent or (z) arising after

the conversion of the Chapler 11 case to a case under chapter 7 of the Bankrnptcy Code. Except

as othcrwise provided in this paTagraph, nothing contained in thi' Final Order shall be deemed a

consent by the Pre·Petition Secured Parties, or DIP Secured Parties to any charge, lien,

assessment or claim against the Collateral under section 506(c) of the Bankruptcy Code or

otherwise. Nothing heTein shaH be construed to obligate the Pre-Petition Secured Parties, or DIP

Secured Parties, in any way, to pay the professional fees or U.S. Trustee Fees, or to assure that

the Debtor has sufficient funds on hand to pay any professional fees or U.S. Trustee Fees. So

long as no Event of Default shall have occurred and is continuing, subject to Paragraph 9 hereof,

the Debtor shall be permilted to pay compensation and reimbursement of expenses allowed and

payable under sections 330 and 331 of the Bankruptcy Code, as the same may be due and

payable and the same shall not reduce the Carve-Om.

9. Payment of Compensation. Nothing herein shall be constroed as consent to the

allowance of any professional fee' or expenses of any ofthe Debtor, any official committee or of

any person or shall affect the right of the DIP Lenders, the Pre·Petition Agents to "bject to the

allowance and payment of such rees and cxpenses or to permit the Debtor to pay any such

amounts not set forth in the Budget.

10. Section 506(e) Claims. At no time during the Case or any SuccessoT Cases shall

CosL' or expenses of administration which have been or may be incurred at any time be chargcd

(a) against the DIP SecUTed Parties, their clanns, or the Dff Collateral, pursuant to sections 105,

506(e) or 522 of the Bankruptcy Code, or otherwise, without the prior written consent of the DIP
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Lenders, and no such consent shall be implied from any other action, inaction, or acquiescencc

by the DIP Lenders, or (b) ifthc claims of the Pre-Petition Secured Parties are a fully ,ecured

claim within the meaning of section 506 of the Bankruptcy Code, against the Pre-Petition

Secured Parties, their claims or the Pre-Petition Collateral pursuant to sections 105, 506(c) or

522 of the Bankruptcy Code, or othcrwise, without the prior writteu conscnt of the Pre-Petition

Secured Parties, and no such consent shall be implied from any other action, inaction, or

acquiescence by the Pre-Petition Secured Parties. Nothing contained in this Final Order shall be

deemed a consent by the Pre-Pctition Secured Parties or the Dll' Secured Parties to any charge,

lien, assessment or claim against the Collateral under section 506(c) of the Bankruptcy Code or

otherwise.

II. Collateral Rights. Unless the Dll' Agent has provided it. prior written consent

or all DIP Obligations and Pre-Petition Debt have been paid in full in ca<h (or will be paid in fLlII

in cash upon entry of an order approving indebtedness described in subparab'Taph (a) below), all

commitments to lend have terminated, all Letters of Credit (as defined in the DI P Credit

Agreement) have been secured as required by the DIP Credit Agreement, ail indemnity

obligations under the DIP Credit Agreement have been cash secured and the Pre-Petition

Indemnity Account has been established, there shall not be entered in these proceedings, or in

any Successor Case, any order which authori~es any of the following:

(a) the obtaining of credit or the incurring of indebtcdness that is secured hy a

security, mortgage, or collateral interest or other lien On all or any portion of the Collateral

and/or entitled to priority administrative status which is equal or scnior to those granted to the

OIP Lenders, or the Pre-Petition Secured Parties; or
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(b) relief from stay by any p rson other than ofthe DIP Lenders on all or any

portion ofthe Collateral; or

(c) the Debtor's return of goods constitnting Collateral pnrsuant to section

546(h) ofrhe Bankruptcy Code, except as pennitted in the DIP Credit Agreement.

12. Proceeds of Subsequent Financing. Without limiting the provisions and

protections of paragraph 11 above, if at any time prior to the repayment in full of all DIP

Obligations and the termination of the DIP Lenders' obligations to make loans and advances

undcr the DIP Facility, including subsequent to the eonfmnation of any Chapter 11 plan or plans

(the "Plan") with respect to the Debtor, and the repayment in full of the Pre-Petition Debt, the

Debtor's estate, any trustee, any examiner with enlarged powers or any responsible officer

subseqllently appointed, shall obtain credit or incur debt pursuant to Bankruptcy Code ,eetions

364(b), 364(c) or 364(d) in violation ofthe blP Credit Agreement, then all of the. ca.h proceeds

derived from .uch credit or debt shall inunediately be twned over to the blP Agent in reduction

of the DIP Obligation. and the Pre-PetitiDn Debt.

13. Commitment Termination Dgte. All (i) DIP Obligation. of ti,e Debtor to the

DIP Lenders ,hall be itlunediately due and payable, and (ii) anthority to use the proceeds of the

DIP Financing Agreement, and to use cash collateral shall cease, both on the date that is the

earliest to occur of: (I) August 20, 2008, nnless extended as provided in Para!,'Taph 2(a) of this

Final Order, (ii) the date on which the maturity of the Obligations is accelerated and the

Commitments are irrevocably terminated in accordance with the DIP Credit Agreement, or (iii)

the Consummation Date (the "Commitment Termination nate~l). Nothing contained herein

shall limit the right of the Debtor on or after the COlmnitment Tennination Date to seek
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authorization from the Court to use Cash Collateral or the right of the DIP Lenders and Pre-

Petition secured Parties to object thereto. I
,

14. Payment from Proceeds of Collateral. SUbject to the rights, if any, of the

holders ofPennittcd Prior Liens, ali products and proceeds ofthe Coliateral (including, for the

avoidance of doubt, proceeds from rec,eivables and sales in the ordinal)' course of business,

insurance proceeds, and proceeds of all dispositions of Coliateral, whether Or not in the ordinary

course) regardless ofwhether such Coliateral came into existence prior to the Petition Date, shall

be remitted (i) directly to the Pre-Petition Agent and applied by the Pre-Petition Agent first to tile

Pre-Petition Revolving Loans and then to the Term Loan until paid in fuli; and (ii) thereafter, to

the DIP Agent for application to the DIP Obligations outstanding pursuant to the DIP Credit

Agreement.

15. Di.po.ition of Collateral. The Debtor shali not (aj seil, transfer, lease, encumber

or otherwise dispose ohny portion ofthe Collateral, without the prior written consent ofthe DIP

Lenders (and no such consent shall be implied, from any other action, inaction or acquiescence

by the DIP Lenders or an order of this Court), except for sales of the Debtor's inventory in the

ordinary course ofbusiness or except as otherwise provided for in the DIP Credit Agreement and

this Final Order and as approved by the Bankruptcy Court, or (b) assume, reject or assib'll any

Leasehold Interest (as defined in tile DIP Credit Ab'l'eelllent) without the prior consultation with

the DIP Agent, except as otherwise provided for in the DIP Credit Ab'l'ecmcnt.

16, F.vents of Default. The occurrence of any oftlte foliowing events shall constitute

an Event of Default under this Final Order:

(aj Failure by tbe Debtor to comply with any term oftltis Final Order.

(b) The occurrence ofthe Commitment 'rennination Date.
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Unless and until the Pre-Petition Debt and DIP,Obligations are irrevoeably repaid in full, all

eonunitments to lend have irrevooably tenninajed, all Letters ofCrodil (as defined in the DIP

Financing Agreements) have been eash seoured as required by the DIP Credit Agreement, and all

DIP Obligations whieh survive tennination obligations have been eash seoured to the reasonable

satisfaction ohhe Pre-Petition Agents and DIP Agent, and the Pre-Petition Indenmity Account

has been established, the protections affotded to Pte-Petition Secured Parties and the DIP

Secured Parties putsuant to this Final Order and under the DIP Credit Agreement, and any

actions taken pursuant thereto, shall survive the entry of any erder oonfimting a Plan or

convening this Case into one or more Sueeessor Cases, and the DIP Liens, the DIP Super

Priority Claim, and the Pre-Petition Superpriority Claim shall continue in these prooeedings and

in any Sueoossor Case, and suoh Liens, DIP Super-Priority Claim, and the Pre-Petition

Superpriority Claim shall maintain their priority as provided by this Final Order.

17. Ri$:hts and Remedies Uoon Eyent of Default.

(a) Any automatio stay otherwise applicable to the Pte-Petition Seoured

Parties and DIP Secured Parties is hereby moditled so that after the oocurrenoe of any Event of

Default and at any time thereafter upen seven (7) business days prior notice of sueh occurrence,

in eaoh case given to each of the Debtor, counsel for the Creditors' Committee and the U.S.

Trustee, the Pte-Petition Seoured Parties and DIP Secured Parties, shall be entitled to exercise

their rights and remedies in accordance with the Pre·Petition Financing Agreement, the DIP

Financiog Ab'1'eements and applicable state law, subject to the provisions of Paragraph 17(c)

hereof. Immediately following the giving of notioe by the DIP Agent of the occurrenee of an

Event of Default: (i) the Debtor shall continu~ to deliver and cause the delivery ofthe proceeds

of Collateral to the DIP Agent as provided in the DIP Credit Agreement and tltis Final Order; (ii)
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the DIP Agent shall continue to apply such l'oceeds in accordance with the provisions of this

Final.order and of the DIl' Credit Agreement (iii) the Debtor shall have no right to use any or

such procecds, nor any other Cash Collater other than towards the satisfaction of the Pre-

Petition Debt and DIP Obligations and the Carve-Out; and (iv) any obligation otherwisc imposed

on the DIl' Agent or the DIP Lenders to provide any loan or advance to the Debtor pursnant to

the DI P Facility shall be suspended.

(b) Following the giving of notice by the DIP Agent of the occurrenCe of an

Event of Default, the Debtor and/or tho Creditors' Committee shall be entitled to an emergency

hearing before this Conrt for ti,e purpose ofcontesting whether an Event of Default has occurred.

If neither the Debtor nor the Credito,,' Committee contests the right of the Pre-Petition Secured

Parties and DIP Secured Parties, to exereise their remedies based upon whether an Event of

Defanlt has occurred within such time period, or if the Debtor or the Creditors' COlllmittee

timely contests the occurrence of an Event of Defuult and the Bankruptcy Conrt after notice and

hearing declines to stay the enforcement thereof, the autotl1atic stay, as to the Pro-Petition

Secured Parties and DIP Secured Parties, shall automatically tenninate at the end of such notice

period.

(c) If the Pre-Petition Secured Parties or DIl' Secured Parties exercise any of

their rights and remedies up"n the oecnrrenee of an Event of Default under the Pre-Petition

Financing Agreement or the DIP Financing Agreements, the DIP Agent may retain one or more

agents to sell, lea<c, <It otherwise dispose of the Collateral, provided that, except to the extent

pennltted under applicable state law or with the consent "r the applicable landlord, the conduct

of any "store closing" or similar sale by the DIP Agent or its agents from any leased store and

the rights ofacee.. to such store shall be subject to further approval of the Court. In any exercise
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of their rights and remedies upon an Event of efault under the DIP Financing Agreements, the

DIP Agent and DIP Lenders are authorized 10 proceed under or pursuant to the DIP Credit

Agreement, subject to applicable state law and the provisions of this Section 17(0). Without

limiting the foregoing, subject to the terms oHhe DIP Credit Ab'feement, in the exercise of the

[)JP Agent's rights and remedies upon Event of Default, the DIP Agent may hy written notice to

the Debtor require the Debtor to file a motion seeking to retain one or more agents to sell, lease,

or othorwise dispose of the Collateral on terms acceptahle to the DIP Agent. The Dehtor shall

file such motion within ten (10) days of the DIP Agent's request and shall diligently prosecute

such motion. If the Debtor fails to so tile the motion, the DIP Agent may, file and prosecute

such a motion in the name of the Debtor. The Creditors' Committee shall have the right to be

heard with respect to any snch motion by the Debtor or the DIP Agent.

All proceeds realized from any of the foregoing shall be fumed over to the DIP Agent for

application to the Carve-Out, the DIP Obligations, and Pre-Petition Debt under, and in

accordance with the provisions of, the DIP Financing Agreements, the Pre-Petition Financing

Agreements and this Final Order.

(d) The automatic stay imposed under Bankruptcy Code section 362(a) is

hereby modified pursuant to the terms of the DIP Credit Agreement as necessary to (1) permit

the Debtor to grant the Prc-Petition Replacement Liens and the DIP Liens and to incur all

Iiabilitie, and obligations to the Prc-Petition Secured Parties, the DIP Lender under the DIP

Financing Ab'fCements, the DIP Facility and this Final Order, and (2) authorize the DIP Lender

and the Pre-Petition Secured Parties to retain and apply payments hereunder.

(e) Notlling included herein shall prejudice, impair, or otherwise affect Pre-

Petition Secured Parties' or OfF Secured Parties' rights to seck any other or supplemental relief
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in respect of the Debtor nor the DIP Agent'. or DIP Lenders' rights, as provided in the DIP

Credit Agreement, to suspend or teJ111inate the making of loans under the DIP Credit Agreement

18, Proofs of Claim. The Pre-Petition Secured Parties and the DIP Lenders will not

be required to file proofs of claim in the Case or Successor Case. The Pre-Petition Secured

Parties are hereby authorized and entitled, in their sale discretion, but not required, to file (and

amend andJor supplement, as they see fit) aggregate proofs of claim in the Case or any Successor

Case. Any proof of claim so tiled shall be deemed to be in addition and not in lieu of any other

proof of claim that may be filed by any ofthe Pre-Petition Secured Parties.

19. Other Rights and Obligations.

(a) Good Faith Under Section 364(e) of the Bankruptcy Code. No

Modification or Stay of this Final Order. Based on the findings set forth in this Final Order

and in accordance with section 364(e) of the Bankruptcy Code, which is applicable to the DIP

Facility contemplated by this Final Order, in the event any or all of the provisions' of this Final

Order are hereafter modified, amended or vacated by a subsequent order of this Or any other

Court, the DIP Lenders are entitled to the protections provided in section 364(e) of the

Bankruptcy Code and nO such modification; amendment or vacation shall affect the validity and

enforceability of any advances made hereunder or lien or priority authorized or created hereby.

Notwithstanding any such modification, amendment or vacation, any claim !,'1'anted to the DIP

Lenders hereunder arising prior to the effective date of such modification, amendment or

vacation of any DIP Protections granted to the DIP Lenders shall be governed in all respects by

the original provisions of this Final Order, and the DIP Lenders shall be entitled to all of the

rights, remedies, privilege. and benefits, including the DIP Protections granted herein, with

respect to any such claim. Since the loans made pursuant to the DIP Credit Agreement are made
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in reliance on this Final Order, the obligations owed the DIP Lenders prior to the effective date

of any stay, modification or vacation of this inal Order cannot, as a resnlt of any subsequent

order in the Case, Or in any Successor Case, be subordinated, lose their lien priority or

superpriority administrative expense claim status, or be deprived of the benefit of the status of

the liens and claims granted to the DIP Lenders under this Final Order and/or the DIP Financing

Agreements.

(b) Expenses. As provided in the Pre-Petition Financing Agreement and DIP

Financing Agreements, aU costs and expenses of the DlP Secured Parties and Pre-Petition

Secured Parties in connection with the DIP Financing Agreements and Prc-Petition Financing

Agreement, including, without limitation, reasonable, docwnented legal, accounting, collateral

examination
l

monit.oring and appraisal fees, financial advis.ory fees, fees and expenses of other

consultants, indemnification and reimbursemeillt of fees and expenses. and other out of pocket

expenses will be paid by the Debtor, whether or not the transactions contemplated hereby are

consummated. The DIP Secured Parties and Pre-Petition Secured Parties shall provide to the

U.S. Trustee, the Debtor and counsel to the Creditors' Conunirtee appointed in these chapter II

caseS the invoices relating to such fee, and expenses and, ifno objection as to the reasonableness

of such fees and expenses is served on the DIP Agent within seven (7) days following receipt of

,""" >,ffi=, "" """'" '""" ....fu",",' ro '" ,~" ;~, ... "'-, ,,-f'00" \~
fee, .hall not be subject to allowance by the Court; provided however, if the Debtor or the t.. U.c; .

. ~

Creditors' Committee objects to payment of such fees and expenses, unresolved disputes as to ,(US.: e.
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circumstances shall professionals for the DIP L,enders or Pre-Petition Secured Parties be required
,

to comply with the U.S. Trustee fee gUideiines.1

(c) BiDding Effect. The provisions of this Final Order shall be binding upon

and inure to the benefit of the DIP Lenders and the Pre-Petition Secured Parties, the Debtor and

their respective successors and assigns (including any trustee or other fiduciary hereinafter

appointed as a legal representative of the Debtor or with respect to the property of the estate of

the Debtor) whether in the Case, in any Succe"or Case, or upon dismissal of any <uch chapter

11 or chapter 7 Case.

(d) No Waiver. The failure of the Pre·Petition Secured Parties and the DIP

Lenders to seek relief or otherwise exercise their rights and remedies under the DIP Financing

Agreements, the DIP Facility, the Pre-Petition Financing Agreements or this Final Order, as

applicable, shall not constitute a waiver of any ofthe Pre-Petition Secured Parties' and the DlP

Lenders' rights hereunder, thereunder, or otherwise. Notwithstanding anything herein, the elltry

of tillS Final Order is without prejudice to, and docs not constitute a w'aiver of, expressly or

implicitly, or otllerwise impair the Pre-Petition Secured Parties or the DIP Lenders under the

Bankruptcy Code or under non-bankruptcy law, including without limitation, the rights of the

Pre-Petition Secured Parties and the DIP Lenders to (i) request conversion of the Case to a case

under Chapter 7, dismissal of the Case, or the appointment of a trustee in the Case (but only in

the event an Event of Default has occurred and is continuing), or (Ii) propose, subject to the

provisions of section 1121 of ti,e Bankruptcy Code, a Plan or (iii) any of the rights, claims or

privileges (whether legal, equitable or otherwise) the DIP Lenders or ti,e Pre-Petition Secured

Parties.
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(e) No Third Party Rigbtlo. Except as explicitly provided for herein, this

Final Order does not create any rights for the bencfit of any third party, creditor, equity holder or

any direct, indirect, or incidental beneticiary.

(t) No Marsballng. Neither the DIP Lenders nor the Pre-Petition Secured

Parties shall be subject to the equitable d(lctrine of "marshaling" or any other similar doctrine

with respect to any ofthe Collateral,

(g) Scction 552<b). Thc DIP Lenders and the Pre-Petition Securcd Parties

,shall each be entitled to all of the rights and benefits ofseetion 552(b) of the Bankruptcy Code

and the "'equities of the case" exception under scction 552(b) of the Bankruptcy Code shall not

apply to the DIP Lenders or the Pre-Petition Secured Parties with respect to proceeds, product,

offspring or profits ofany of the Pre-Petition Collateral or the Collateral.

(h) Amendment. The Debtor and the DIP Agent may, upon five (5) days

noticc to counsel to the Creditors' COlllillittee (unlo", such notice is waived in writing by the

Creditors' Committee Or the cow"el to the Creditor's Conunittee) amend or waive any provision

of the DIP Financing Ab'l'eernents, provided that such amendment or waiver, in the judgment of

the Debtor and the DIP Agent, is either nonprcjudicial to the rights of third parties or is not

lnaterial. Except as otherwise provided herein, no waiverl modification, or amendment of any of

the provisions here"f shall be effective unless set forth in writing, signed by on behalf of the

Debtor and the DIP Agent (after having obtained the approval of the DIP Lenders as provided in

the DIP Financing Agreements) and approved by the Bankruptcy Court.

(i) Survival of Fiual Order. The provisions of this Final Order and any

actions taken pursuant heret" ,hall survive entry of any order which may be entered Q)

confinning any Plan in the Case, (ii) converting ti,e Case to a caSe under chapter 7 of ti,e
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Bankruptcy Code, or (iii) dismissing the Cas':, (iv) withdrawing of the reference of the Case

from tlus Court, or (v) providing for abstention rrom handiing or retaining of jurisdiction of the

Case in this Court, and the terms and provisions of this Final Order as well as the DIP

Protections granted pursuant to thi, Final Order and the DIP Financing Agreements, shall

continue in full force and effect notwithstanding the entry of such order, and such DIP

Protections shall maintain their priority as provided by this Final Order until all the obligations

oftlle Debtor to the DIP Lenders pursuant to the DIP Financing Agreemcnts, and all obligations

ofthe Debtor to the Pre-Petition Secured Parties under the Pre-Petition Financing Ab'l'eemcnt are

indefeasibly paid in full and discharged (such payment being without prejudice to any terms or

provisions contained in the PlP Facility which survive such discharge by tlleir terms). The DIP

Obligations shall not be discharged by the entry ofan order confuming a Plan, the Debtor having

waived such discharge pllTsuant to section 1141(d)(4) of the Bankruptcy Code. The Debtor shall

not propo,c or support any Plan that is not conditioned upon the p.yment in fujI in cash of all of

the DIP Oblig.tions and the Pre~Petition Debt, on or prior to the earlier to occur of (i) the

effective date ofsuch Plan and (ii) the Commitlnent Termination Date.

0) I nconsistency. In the event of any inconsistency between the terms and

conditions of the DIP Financing Ab'TccmCnlS and of this Final Order, and notwithstanding any

provision of the DIP Financing to the contrary, the provisions of this Final Order shall govcm

and control.

(k) Enforc.eabilitv. TIlis Final Order shall constitute findings of fact and

conclusions of Jaw pllTsuan( to the Bankruptcy Rule 7052 and shall take effect and bc fully

enforceable nun pro tunc (0 the Petition Date immediately upon execution hereof.
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(I) Obieetlons Overruled. IAll objections to the DIP Motion to the extent not
,

witlldrawn or resolved, are hereby overruled.

(m) Nil Waivers or Modification of Final Order. The Debtor irrevocably

waive any right to seek any modification or extension of this Final Order without the prior

written consent of the DIP Agent and tile Pre-Petition Agent and no such consent shall be

implied by any other action, inaction or acquiescence of the DIP Agent and the Pre-Petition

Agent.

(n) Waiver of the Ten (10) Day Stay Under Bankruptcy Rule 6004{hl.

TIle ten (l0) day stay provisions of Bankruptcy Rule 6004(h) are waived and shall not apply to

this Final Order.

21. Retention of Jurisdietiou_ The Bankruptcy Court has and will retain jurisdiction

to enforce this Final Order according to its te~.. A
so ORDERED by the Bankmptcy Court tins~y of

H>61998.~
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