Docket #0030 Date Filed: 1/20/2010

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

SPECIALTY PACKAGING HOLDINGS, Case No. 10-10142 (KG)
INC., et al.,!

Debtors. (Joint Administration Requested)

R N . " " ~ i g

MOTION OF DEBTORS FOR ORDER: (A) AUTHORIZING THE SALE OF
SUBSTANTIALLY ALL ASSETS OF CERTAIN DEBTORS PURSUANT TO 11 U.S.C. § 363,
(B) ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND
UNEXPIRED LEASES PURSUANT TO 11 U.S.C. § 365, (C) ESTABLISHING AUCTION
PROCEDURES FOR SALE AND ASSIGNMENT/ASSUMPTION, (D) APPROVING BID
PROTECTIONS; (E) SETTING DATE OF AUCTION AND DATE OF SALE HEARING;
AND (F) APPROVING FORM-OQE-NOTICE AND RELATED RELIEF

("SALE MOTION")

Specialty Packaging Holdings, Inc. (“SPH™), together with its direct and indirect debtor
subsidiaries, The Specialty Packaging Group, Inc. (“SPG”), Cosmetics Specialties, Inc. (“CSI”),
Cosmolab, Inc. (“Cosmolab”), Cosmetics Specialties East, LLC (“CSE”), and Cosmolab New
York, Inc. (“CNY”) (collectively, the “Debtors™), as debtors and debtors-in-possession in the
above-captioned chapter 11 cases, by their undersigned attorneys, respectfully request that this
Court enter an order, pursuant to 11 U.S.C. §§ 105(a), 363(b), (f) and (m), 364(c)(1), 365, 1107
and 1108, and Rules 2002, 6004, 6006, 9007 and 9014 of the Federal Rules of Bankruptcy

Procedure (the “Bankruptey Rules”): (i) authorizing the sale of substantially all of the assets of

Sas L .
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' “The Debtors in these Chapter 11 cases are (with the last four digits of their federal tax identification numbers in
parentheses): Specialty Packaging Holdings, Inc. (7942), The Specialty Packaging Group, Inc. (6668), Cosmetics
Specialties, Inc. (0826), Cosmolab, Inc. (1367), Cosmetics Specialties East, LLC (0313), and Cosmolab New York,
Inc. (2222). The primary mailing address for the Debtors is: 1100 Garrett Parkway, Lewisburg, TN 37091,
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CSI, Cosmolab, and CNY (collectively, the “Selling Debtors”), free and clear of liens, claims,

interests and encumbrances, and authorizing the assumption and assignment of certain of the
Selling Debtors’ executory contracts and unexpired leases (the “Sale”), (ii) establishing auction

procedures (the “Bidding Procedures”) for thé.Sale, (ii1) establishing certain bid protections in

connection therewith; (iv) approving the form of notice and related relief (the “Sale Motion™);
(v) scheduling an auction (the “Auction”) in connection with the Sale; (vi) scheduling the Sale

Hearing (the “Sale Hearing” or the “Sale Approval Hearing”); and (vi) granting other related

relief. In support of their Motion, the Debtors respectfully state:

L INTRODUCTION

1. On the date hereof (the “Petition Date™), each of the Debtors filed voluntary
petitions for relief under chapter 11 of title 11 of the United States Code (the “Bankruptey
Code”). The Debtors are continuing to operate their businesses and manage their properties as
debtors and debtors-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptey
Code. S IR
2. The Debtors, collectively, are an industry-leading global developer and
manufacturer of color cosmetics. The Debtors’ primary manufacturing facility is located in
Lewisburg, Tennessee. For a more detailed description of the Debtors’ business operations and

the events leading up to the chapter 11 filing, see the Declaration of Michael J. Musso in Support

of the Chapter 11 Petitions and First Day Motions and Applications (the “Musso Declaration™).

IL JURISDICTION

3 This Court has jurisdiction over this Motion pursuant to 28 U.S.C. § 1334, This
proceeding is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (N). Venue is proper
in this District and in this Court pursuant to 28 U.S.C. §§ 1408 and 1409,

R
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4. The statutory predicates for the relief sought herein are sections §§ 105(a), 363(b),
() and (m), 365, 503, 507(b), 364(c)(1) and (d), 1107 and 1108 of the Bankruptcy Code and
Bankruptcy Rules 2002, 6004, 6006, 9007 and 9014.

HI. RELIEF REQUESTED

5. On or about January 15, 2010, the Selling Debtors and All4 Cosmetics, Inc. (the

“Buyer”) entered into an asset purchase agreement (the “Purchase Agreement”),” whereby the

Buyer proposes to purchase the assets of the Selling Debtors that are used by the Selling Debtors
in connection with the manufacturing and selling of cosmetic products (the “Purchased
Assets™),? free and clear of all of liens, claims interests and encumbrances, and to potentially
assume certain of executory contracts and unexpired leases of the Selling Debtors (the “Assamed
Contracts”). A copy of the Purchase Agreement is attached hereto as Exhibit A' The
consideration for the purchase of the Purchased Assets and assumption of the Assumed Contracts
is (i) Thirteen Million Dollars ($13,00Q,OOO) in cash minus (ii) any Accounts Shortfall® plus (ii})
Buyer’s obligations to pay up to One Million Dollars ($1,000,000) under Article HI of the
Purchase Agreement relating to cerlain payments to suppliers, plus (iv) any Assumed Liabilities.

(collectively, the “Purchase Price”).

? A copy of the Purchase Agreement is aftached to the Sale Motion as Exhibit A and incorporated herein.
Capitalized terms not otherwise defined heréin shall havé'the redpective meaning ascribed to them in the Purchase
Agreement,

3 The description of Purchased Assets is qualified in its entirety by the Purchase Agreement. To the extent that any
statements in this Motion differ from the Purchase Agreement, the Purchase Agreement shall control.

The exhibits to the Purchase Agreement are not attached to this Motion because the exhibits to the Purchase

Agreement are voluminous. Copies of the exhibits may be obtained from counsel to the Debtors upon written
request.

5 «Accounts Shortfall” is defined in the Purchase Agreement as the amount, if any, by which the sum of all Eligible
Accounts as of the Closing Date is less than Three Miliion Dollars (83,000,000).

23
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6. By this Motion, the Debtors seek relief in two forms. First, Debtors seek entry,

on an expedited basis, of an order (the “Bidding Procedures Order”), substantially the form of

Exhibit B attached hereto and made &‘part:ehg?gbf‘: (a) _a'p_proving the Bidding Procedures for the
Sale; (b) approving certain bid protections in cloﬁgection therewith; (c) scheduling a date for the
Auction; (d) scheduling the Sale Hearing; and, (e) approving the form and manner of notice of
the Sale. The proposed form of Notice of the Sale is attached hereto as Exhibit C (the “Notice

of Bidding Procedures™). Consistent with the Purchase Agreement, Debtors ask that the Court

set a hearing within 15 days of the filing hereof related to the relief requested in the Bidding
Procedures Order. Second, Debtors seek approval of the Sale, and the assignment and
assumption of certain executory contracts and unexpired leases, to Buyer or the Successful

Bidder determined at the Auction (the “Sale Approval Order”), substantially in the form of

Exhibit D attached hereto. As required by the Purchase Agreement, Debtors request that the
Court enter the Sale Approval Order by the patliet of 50 days after the entry of the Bidding
Procedures Order or April 15, 2009, so that Debtors can then move forward with consummation
of the Sale to the Buyer or the Successful Bidder.

IV. SUMMARY OF THE BIDDING PROCEDURES

7. The following is a brief summary of certain provisions of the Bid Procedures and
matters to be disclosed in accordance with Local Rule 6004-1(c), and is qualified entirely by

reference to the Purchase Agreement and the Bid Procedures Order:

Provisions Governing Qualification of Any competing bid for the Purchased Assets
Bidders and Qualified Bidders must:
(A)  bein writing;

(B)  be received by Debtors no later
., than 5:00 p.m, (Eastern Time) on the day that
wisithree (3) business days prior to the Auction;

(C)  be accompanied by a clean duly

A
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executed asset purchase agreement (the
“Modified Purchase Agreement™) and a
marked Modified Purchase Agreement
reflecting the variations from the Purchase
Agreement,

(ID)  be accompanied by a cash
deposit equal to at least the greater of One
Million Dollars ($1,000,000.00) or 7.5% of the
amount of the competing bid;

(E)  identify the assets that the

| bidder offers to purchase and the liabilities the
-l bidder proposes to assume;

(F) not contain any due diligence or
financing contingencies;

(G)  demonstrate that the bidder is
able to consummate the transaction (financially
and otherwise) on the terms of the Modified
Purchase Agreement;

(H)  include evidence of
authorization and approval from the bidder’s

board of directors (or comparable governing
body);

(0 identify each executory contract
or unexpired lease upon which closing is
conditioned, and

)] be for substantially all the
Purchased Assets and contain a proposed cash
purchase price at least in the amount of (i) the

..} Purchase Price offered by the Buyer plus (if)
T cash'in ‘the amount of the $400,000 Break-Up

Fee plus (iil) an additional cash overbid of at
least $200,000,

Prior to obtaining financial information
from Debtors, any proposed purchaser must
execute a confidentiality agreement.

Any non-qualifying bid may be
modified to become a Qualifying Bid prior to
the Auction in the event Debtors, in
consultation with Bank of America and the
Committee, determine to extend the deadline
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for submission for bids; provided, however,

| that no extension shall be made to such
“I'deadline beyond the deadline set forth in the

Purchase Agreement without the written
consent of Buyer or further order of the Counrt.

Deposits, Binding Nature of Bid, and Back-
Up Bidders

Bids shall be binding on all Qualified
Bidders until the earlier of (i) 24 hours after the
Closing of the Sale transaction or (ii) 30 days
after the Auction. The bids of all parties other
than the Successful Bidder shall serve as back-
up bids. If the Successful Bidder fails to
consummate an approved Sale pursuant to the
Sale Approval Order and within the time
period specified therein, the Back-Up Bidder
with the highest and best back-up bid will be
deemed to be the new Successful Bidder, and
the Debtors will be authorized, but not
required, to consummate the sale with the

Back-Up Bidder without further order of the

o Courc ‘provided, however, that in the event that

the Back- Up Bidder is the Buyer, then the
Debtors will be obligated to consummate the
sale as set forth in the Purchase Agreement.
Should such Back-Up Bidder fail to close, the
Debtors will be authorized, but not required, to
consummate the sale to the next Back-Up
Bidder, and so on; provided, however, that in
the event that the Back-Up Bidder is the Buyer,
then the Debtors will be obligated to
consummate the Sale as set forth in the
Purchase Agreement.

If the sale proposed by the Successful
Bidder or the Back-Up Bidder (as applicable)
does not close due to the breach by the
Successful Bidder or any Back-Up Bidder (as
applicable) of its Purchase Agreement, then the
Earnest Money Deposit shall be paid to the

| Debtors (subject to the security interest therein
~Fofthe DIP and Pre-Petition Secured Parties).

No such Earnest Money Deposit paid to
Debtors shall be credited against the
obligations of any Back-Up Bidder.

All Earnest Money Deposits shall be
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returned to each bidder not selected by the
Debtors as the Successful Bidder by the earlier
of (i) two (2) business days after the Closing of
the Sale transaction or (ii) thirty-two (32) days
after the Auction, unless such bidder is
obligated to close as a Back-Up Bidder. If the
Successful Bidder’s or any Back-Up Bidder’s
(as applicable) proposed sale does not close for
any reason other than a breach by the
Successful Bidder or such Back-Up Bidder (as
applicable), then the Earnest Money Deposit

:.|| shall be: released to the Successful Bidder or

the Back-Up Bidder (as applicable) within five
(5) business days after termination of such
party’s Purchase Agreement, if earlier than the
period set-out in the first sentence of this
subsection.

Bid Protections — “No Shop”

There is no provision preventing the Debtors
from soliciting competing offers. The Debtors
were subject to a no shop provision for
approximately 2 weeks in December 2009 only
pursuant to a letter of intent that is now
superseded.

Bid Protection - Break-Up Fee

Buyer is entitled to a break-up fee of $400,000,
which is just over 3% of the purchase price.
Buyer is not requesting a separate expense
reimbursement, so the break-up fee size is
_justified and fully reasonable.

Bid Protection — Bidding Increments, and
Treatment of Break-Up Fee at Auction

Each overbid must be in steps of at least two-
huindred-thousand dollars ($200,000). Buyer
will get credit for the Break-Up Fee in any
topping bids that it makes, and submitting a bid
at the auction will not waive Buyer’s right to
the Break-Up Fee.

Modifications

After consulting with Bank of America and the
Committee, the Debtors may: (a) determine, in
their business judgment, which bid or bids, if
any, constitute the highest and best offer for
the Purchased Assets; and (b) reject, at any
time before entry of the Sale Order by this
Court approving any bid as the Successful Bid,
any bid that, in the Debtors’ sole discretion, is
(i) inadequate or insufficient, (ii) not in
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| conformity with the requirements of the
‘Bankruptcy Code, the Bidding Procedures or
the terms and conditions of the Sale set forth in
the Purchase Agreement; or (iii) contrary to the
best interests of the Debtors and their estates
and creditors. The Debtors may extend or alter
any requirement or deadline contained herein
that the Debtors determine, in their business
judgment, will better promote the goals of the
Bidding Process; provided, however, that no
extension or alteration shall be made to any
such requirement or deadline that conflicts
with the provisions set forth in the Purchase
Agreement without the written consent of the
Buyer or further order of the Court,

Compliance with Other Delaware The Bid Procedures and Order provide: (i) for
Requirements notice of the date, time, and place of the
Auction and the method for adjourning, (ii)
that each bidder must state that it has not
"| engaged in collusion, (iif) the auction will be
conducted openly and all creditors are
permitted to attend, and (iv) the bidding will be
transcribed or videotaped.

The Debtors have determined that the proposed structure for the Bidding Procedures is the one
most likely to maximize the realizable value of the Purchased Assets together with the Assumed
Contracts the benefit of the Debtors’ estates, creditors and other interested parties, consistent
with the need to expedite the process. The Debtors assert that the relief requested related to the
Bidding Procedures Order is appropriate and proper, and have set out appropriate legal
authorities supporting the bid procedures below, following the summary of the Sale.

V. SUMMARY OF THE PURCHASE AGREEMENT AND THE SALE

8. The following is a brief summar?géoﬁ'é'é%téiﬁ' provi‘sions of the Purchase Agreement
and matters to be disclosed in accordance with Local Rule 6004-1, and is qualified entirely by

reference to the Purchase Agreement and the Sale Order:

-8
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Purchased Assets

“Purchased Assets” means all assets of
Selling Debtors owned on the Closing Date
other than the Excluded Assets. Purchased
Assets include, without limitation, Debtors: (a)
the facilities; (b) the Assumed Contracts; (c)
equipment; (d) intangible assets; (e) inventory;
(f) miscellaneous assets; (g) all accounts
receivable (subject to a downward price

| adjustment at the time of Closing if the

accounts are less than $3 million, and subject
to an upward adjustment if ultimate collections
are over the Accounts Threshold (as defined in
the Purchase Agreement)® so that all
collections above that threshold are remitted to
Sellers); (h) all goodwiil associated with the
Selling Debtors, the Business and the
Purchased Assets; and (i) all other property,
other than the Excluded Assets, of every kind,
character or description owned by the Selling
Debtors and used in connection with the
Business, whether or not reflected on the
Selling Debtors” financial statements, wherever
located and whether or not similar to the items
specifically set forth above. See Section 1.67
of the Purchase Agreement.

Excluded Assets, retained by Debtors, include

(2l ca,sh and cash equivalents, (b) all assets
| related to employee benefit plans, (c) all

minute books, corporate records, and certain
books and records, (d) all insurance policies,
(e) all tax refunds and rebates, (f) all deposits
or prepaid expenses related to Excluded Assets
or Excluded Liabilities, (g) all claims against
third-parties not directly related to a Purchased
Asset, (1) all avoidance actions, (m) inventory
and receivables related to a certain consumer
product line previously produced by Debtors,

Assumed Liabilities

Buyer shall assume, pay, perform and
discharge all of the Selling Debtors’
undischarged obligations incurred or arising
under the Assumed Contracts listed in

¢ pursuant to Section 1.67 of the Purchase Agreement, the Accounts Threshold is $3 million,
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Schedule 3.1 to the Purchase Agreement, with
respect to the period commencing on the day
following the Closing Date, except for $25,000
of cure costs. See Section 3.1 of the Purchase
Agreement.

Contracts and Leases

Those executory contracts or unexpired leases
(if any) identified by the Buyer on Schedule
3.1 of the Purchase Agreement. The Debtors
and the Buyer, or such other Successful
Bidder, reserve the right to add or delete
contracts or leases from the list of Assumed
Contracts.

Purchase Price

The consideration for the purchase of the
Purchased Assets and assumption of the
Assumed Contracts is (i) Thirteen Million
Dollars ($13,000,000) in cash minus (ii) any

-4 Accounts Shortfall7 plus (iii) pay up to One
Million Dollars ($1,000,000) under Article 111

of the Purchase Agreement relating to certain
payments to suppliers, plus (iv) any Assumed
Liabilities. See Section 2.2 of the Purchase
Agreement.

Conditions to Closing

Closing is subject to various conditions to be
set forth in the Purchase Agreement, including,
without limitation, the following:

(i) accuracy of Buyer's and the Selling
Debtors’ representations and warranties and
performance of all covenants and
obligations in the Purchase Agreement;

(i)  Buyer either (a) shall have obtained
documentation or other  evidence
satisfactory to Buyer in its reasonable

cdiscretion that Buyer has received

confirmation from all applicable
Governmental Bodies that upon the Closing
all Governmental Authorizations required to
operate the Business as currently operated
will be transferred to, or issued or reissued

" «Accounts Shortfal” is defined in the Purchase Agreement as the amount, if any, by which the sum of all Eligible
Accounts as of the Closing Date is less than Three Million Doilars ($3,000,000).

DEL1 737301
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in the name of, Buyer, or (b) shall be able to
operate the Business in all material respects
pursuant to the Limited Power of Attorney
and the Interim Management Agreement;

(iii)  there must not have been commenced

and be continuing against Buyer or any

. Selling Debtor, or against any Person

affiliated with Buyer or any Selling Debtor,
any Proceeding (other than the Bankruptcy
Case and any objections or proceedings
pending therein which have been overruled
or denied) (a) involving any challenge to, or
seeking damages or other relief in
connection with, any of the Contemplated
Transactions, or (b) that may have the effect
of preventing, delaying, making illegal, or
otherwise interfering with any of the
Contemplated Transactions;

(iv)  neither the consummation nor the

performance of any of the Contemplated
Transactions will, directly or indirectly
(with or without notice or lapse of time),
materially contravene, or conflict with, or

| .esult in a violation of, or cause Buyer or

any Person affiliated with Buyer to suffer
any material adverse consequence under,
any applicable Legal Requirement or Order;

(v)any and all defaults arising prior to the

Closing with respect to any Assumed
Contract shall have been cured or waived
without any material modifications to the
subject Assumed Contract unless expressly
authorized by Buyer to the full extent
required by Section 365(b)}(1)(A) and other
applicable provisions of the Bankruptcy
Code and any order of the Bankruptcy
Court, provided, however, that this
condition shall be deemed satisfied in full if
Seller has satisfied or provided for the
satisfaction at Closing of its obligation to
pay cure costs as required by Section 3.1 of
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the Purchase Agreement; and,

(vi)  entry of the Sale Order not subject to
any stay, and finding that the Buyer has
acted in good faith pursuant to Section
363(m).

See Sections 8.1 through 8.9 and 9.1 through
9.5 of the Purchase Agreement,

Sale to Insiders

The Buyer is an entity that is unrelated to that

1 of Debtors.

Agreements With Management

1t is the Buyer’s current intention to retain
(hire) the current employees of the Selling
Debtors, Some of the existing management
team may remain, but no formal agreements
have been reached with management and
Buyer is not assuming employment
agreements. ’

Releases

No releases have been entered into in
connection with the Sale of the Purchased
Assets. The parties have no prior relationship,
s0 there is no basis for releases of prior acts; a
closing will act as a waiver and release of any
breaches of the purchase agreement. See
Section 11.3.

Private Sale/No Competitive Bidding

| There is no provision preventing the Debtors
- from soliciting competing offers. The Debtors

were subject to a no shop provision for
approximately 2 weeks in December 2009 only
pursuant to a letter of intent that is now
superseded.

Closing and Other Deadlines

Entry of the Bidding Procedures Order: No
later than 30 days after the filing of this
Motion. See Section 11.1(¢) of the Purchase
Agreement.

Entry of Sale Order: The earlier of: (i) fifty

DEL1 73730-1
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(50) days after the eniry of the Bid Procedures
Order or (ii) April 15, 2010. See Section
7.10(c) of the Purchase Agreement.

Closing Date: May 15, 2010 or earlier. See
Section 7.10(f) of the Purchase Agreement.

Good Faith Deposit

Buyer is required to deposit One Million
Deollars ($1,000,000) into an escrow account as
the deposit.

Interim Arrangements with Proposed Buyer

In the event that Buyer has not obtained all
Governmental Authorizations required to
operate the Business by the Closing Date,
Buyer and Sellers agree to enter into a Limited
Power of Attorney and Interim Management
Agreement so that Buyer can operate under
Debtors’ governmental approvals, if any, See
Section 7.11 of the Purchase Agreement.

As part of the purchase price, the Buyer has
also agreed to reimburse Debtors for payments

made to essential suppliers, up to One Million
'| Dollars ($1,000,000), subject to certain

approval and verification conditions.

Use of Proceeds

Bank of America (BOA) is believed to have a
lien on all or substantially all of the assets of
Debtors to secure its Prior Bank Obligations
(as defined in the Interim Financing Order)
and, further, is providing the DIP Facility. The
proceeds will go to BOA to repay the DIP
Facility Obligations, and/or the Prior Bank
Obligations.

Tax Exemption

No tax exemptions under section 1146(a) of
the Bankruptcy Code are contemplated in
connection with the Purchase Agreement.

Record Retention

Debtors will retain certain corporate records.
Most business records will be transferred,
however, and Buyer is obligated to give access

.to those records to Debtors, their
' Representatives, any Official Committee of

Unsecured Creditors, any trustee or

13-
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Representative acting on behalf of the Debtors’
estates or any trusts created therefrom and
representatives of federal and state Taxing
authorities. See Section 7.7(b) of the Purchase
Agreement.

Sale of Avoidance Actions

Avoidance Actions are specifically excluded
from the sale, and are listed as an Excluded
Asset. See Schedule 1.41 to the Purchase
Agreement.

Requested Findings as to Successor Liability

Title tb 'ihe Purchased Assets shall vest in

Buyer free and clear of all Claims and
Encumbrances of any type or nature including
any Claims against Debtors and all
Encumbrances on the Purchased Assets for,
and Buyer shall not be liable for, any and all
liabilities or Claims related to Debtors’ pre-
closing operations of any type or nature
whatsoever, except for the Assumed
Liabilities, to the maximum extent permitted
by applicable law. Buyer shall not be liable for
any claims or debts of Debtors, except the
Assumed Liabilities. Buyer is not intended to be
and shall not be deemed to be a successor to any
Debtor. See Section 7.10(b) of the Purchase
Agreement.

Sale Free and Clear of Unexpired Leases

Debtors do not believe the sale will be free and

| clear of any unexpired leases.

Credit Bid

BOA has consented to the sale, and it is not
believed that BOA will credit bid at the sale.
Nevertheless, BOA retains the right to credit
bid at the sale.

Relief from Bankruptcy Rule 6004(h)

The Purchase Agreement contemplates that the
sale be effectuated immediately, so that relief
from the fourteen-day stay imposed by Rule
6004(h) is requested and necessary.

-14-
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The Debtors assert that the relief requested related to the sale is appropriate and proper, and have
set out appropriate legal authorities supporting, tﬂe sale -Eefow. |
Vi. THE BID PROCEDURES ORDER:
NECESSITY OF AND AUTHORITY TO APPROVE THE BID PROCEDURES AND

FORM OF NOTICE: THE BID PROCEDURES ARE IN THE BEST INTERESTS OF
THE DEBTORS

9. A debtor in possession may sell property of the estate outside of the ordinary
course of business, subject to the approval of the court after notice and a hearing, 11 U.S.C.
§363(b)(1).8 In accordance with Rule 6004(f)(1) of the Federal Rules of Bankruptcy Procedure,
sales of property outside of the ordinary course of business may occur by private sale or by
public auction,

10.  Based upon the totality of the facts and circumstances, the Debtors reasonably
believe that the Sale of the Purchased Assets pt‘z‘rsﬁant t.ofthe Bidding Procedures will enable the
Debtors to obtain the highest and best offer for the Purchased Assets and maximize the value for
the Debtors’ estates. Based upon the totality of the facts and circumstances, the Debtors
reasonably believe the Bidding Procedures provide the best opportunity for the Debtors to sell
the Purchased Assets. Accordingly, it is in the best interests of the Debtors’ estates to implement
the Bidding Procedures.

11, Prior to the commencement of these chapter 11 proceedings, the Debtors
identified certain potential buyers and bepgan discussions and negotiations with certain of these

potential buyers.

¥ Section 363(b)(1) of the Bankruptcy Code provides that the “[debtor in possession] after notice and a hearing may
use, sell or lease, other than in the ordinary course of business, property of the estate.” 11 U.8.C. § 363{(b)(1).

-15-
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12, Substantial information concerning the Purchased Assets has been or will be
provided to each interested party, along with an opportunity to conduct additional reasonable due
diligence. The Debtors believe that the solicitation of bids through the Bidding Procedures will
maximize the chances of receiving bids for the Purchased Assets in the short term and that the
Auction will enhance the opportunity to generate competitive bidding.

13, The Debtors further seek approéal of the Sale Notice, substantially in the form
attached hereto and incorporated herein as Exhibit B. The Debtors propose to serve the Sale
Notice, within three (3) business days of entry of the Bidding Procedures Order, upon (i) the
Office of the United States Trustee for the District of Delaware; (ii) counsel for Bank of
America; (iil) counsel for the Committee; (iv) counsel for the Buyer; (v) all parties who have
filed a notice of appearance or otherwise requested notice in these chapter 11 proceedings in
accordance with local rules and procedures or orders of this Court; (vi) all persons or entities with
a lien on, or security interest in, any of the Purchased Assets known to the Debtors; (vii) the
counterparty to each executory contract and unexpired lease of the Selling Debtors; (viii) all taxing
authorities having jurisdiction over any of the f?urchased Assets, including the Internal Revenue
Service; (ix) all potential buyers known by thef)ebtore :(}i) At‘{or.neys General in the States where
the Purchased Assets are located; (xi) federal and applicable state environmental protection
agencies; (xil) the Office of the United States Attorney; (xiii) any department, agency or
instrumentality of the United States to which the Selling Debtors are indebted; and, (xiv) those
entities listed on the Debtors’ Creditor Matrix and the list of the Debtors’ equity interest holders
of record submitted to this Court. The Sale Notice, Bidding Procedures Motion, Sale Motion and

Purchase Agreement will also be available on www.kcclle.net/sph.

-16-
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14.  Accordingly, for all the reasons set forth herein, the Debtors submit that this
Court should approve the Bidding Procedures and the form and manner of notice of the Sale
Notice.

A. APPROVAL OF CERTAIN BID PROTECTIONS

15. The Purchase Agreement and requested Bid Procedures provide for a Break-Up
Fee of Four-Hundred Thousand Dollars ($400,000) in favor of Buyer. The Break-Up Fee is
inclusive of any of Buyer’s expenses. The Purchase Agreement and Bid Procedures also provide
that bidding will be in increments of Two-Hundred Thousand Dollars ($200,000) (the “Bid
Increment”), and that the minimum overbid is the Purchase Price, plus the Break-Up Fee, plus
the Bid Increment. No person, other than the Buyer, shall be entitled to any expense
reimbursement, break up fees, “toppihé;” termination or similar fee or payment.

16.  Bidding protections are mechanisms employed by corporations to encourage
potential buyers to make bids to purchase the corporation or the corporation’s assets. The
protections corporations typically offer include a combination of various incentives such as break

up fees and overbid protections. In re Inteprated Resources, Inc., 135 B.R. 746, 750 (Bankr.

S.D.NY. 1992), aff’d 147 B.R. 650 (S.D.N.Y. 1992), appeal dismissed, 3 F.3d 49 (2nd Cir,
1993).
17.  OQutside of the bankruptcy context, target corporations often employ bid

protections to attract bidders. See Integrated Resources, 135 B.R. at 750; In re Hupp Indus., Inc.,

140 B.R. 191, 195 (Bankr. N.D. Ohio 1992). Similarly, numerous bankruptcy courts have

approved motions by debtors requesting bid p%fééﬁons. See Integrated Resources, 135 B.R. at

751 (citing several instances of bankruptcy court approval of bid protections). A selling

-17-

DELE 73730-1



corporation’s rationale for granting bid protections is to encourage an initial bid, often referred to
as a “stalking horse” offer,

18. If a debtor accepts a higher bid from a party other than the “stalking-horse”
bidder, a break-up fee customarily is pald to the ‘stalking-horse” bidder to compensate the
“stalking-horse” bidder for costs, including lost opportunity costs, incurred as a result of its role

as a “stalking-horse” bidder. In re EWI, Inc., 208 B.R. 885, 888 (Bankr. N.D. Ohio 1997)

(noting that break-up fees customarily are paid to an unsuccessful “stalking-horse” bidder); In re

Hupp Indus., Inc., 140 B.R. at 195 (noting that an unsuccessful “stalking-horse™ should be

entitled to a reasonable break-up fee).

19. A proposed bidding incentive to be paid to a “stalking horse”, such as the Break-

Up Fee, should be approved when it is in the best interests of the estate. S.N.A. Nut Co., 186

B.R, at 104; see aiso In re America West Airlines, Inc., 166 B.R. 908 (Bankr. D. Ariz. 1994}, In

re Hupp Indus., Inc., 140 B.R. 195. 1yp10a11y, this requires that the bidding incentive provide

some benefit to the debtor’s estate. Calmne Lorp v O Brlen ]:nvtl Energy, Inc, {In re O’Brien

Envtl. Energy, Inc.), 181 F.3d 527, 533 (3d Cir. 1999) (holding even though bidding incentives

are measured against a business judgment standard in non-bankruptcy transactions the
administrative expense provisions of Bankruptcy Code section 503(b) govern in the bankruptcy
context) (hereinafter, “Q’Brien”).

20. The Debtors submit that the proposed Bid Protections are reasonable and
customary for sales of this size and properly calculated to maximize the value of the Purchased
Assets. The Third Circuit Court of Appeals in O’Brien has identified at least two instances in
which bidding incentives may benefit the estate. First, a break-up fee or expense reimbursement
may be necessary to preserve the value of f[hel‘g:sta’te if assurance of the fee “promote[s] more

.
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competitive bidding, such as by inducing a bid that otherwise would not have been made and

without which bidding would have been limited.” Id. Second, if the availability of break-up fees

and expense reimbursement were to induce a bidder to research the value of the debtor and

cénvert that value to a dollar figure on which other bidders can rely, the bidder may have

provided a benefit to the estate by increasing the likelihood that the price at which the debtor is

sold will reflect its true worth. Id.

21

In O’Brien, the Third Circuit reviewed the nine factors set forth by the lower

court as relevant in deciding whether to award a break-up fee. Such factors are as follows:

a.

b.

the presence of self-dealing or ‘f%:éiﬁipu}ation in negotiating the break-up fee;
whether the fee harms, rather than encourages, bidding;

the reasonableness of the break-up fee relative to the purchase price;

whether the unsuccessful bidder placed the estate property in a “sales
configuration mode” to attract other bidders to the auction;

the ability of the request for a break-up fee to attract or retain a potentially
successful bid, establish a bid standard or minimum for other bidders, or attract
additional bidders;

the correlation of the fee to a maximization of value of the debtor’s estate;

the support of the principal secured creditors and creditors (h) committees of the

U ey - P
L

break-up fee;
the benefits of the safeguards to the debtor’s estate; and
the substantial adverse impact of the break-up fee on unsecured creditors, where

such creditors are in opposition to the break-up fee.

(O’Brien, 181 F.3d at 536.
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22.  The Bid Protections satisfy the factors articulated O’Brien and will enhance the
bidding process. Specifically, the Bid Protections allows the Debtors to set a floor for the
Purchased Assets and, thus, insist that competing bids be materially higher or otherwise better
than the Buyer’'s bid, a clear benefit to the -D;@Stoys’_;estate& Potential bidders are benefited by
the negotiations and due diligence already undertaken by the Buyer and will thus be more likely
to bring their own competing bids and increase competition, and potentially, value to the estate,
at the Auction.

23, Further, it is appropriate and reasonable to compensate the Buyer for undertaking
the efforts and expenditures to establish a “floor” bid for the Purchased Assets, as well as
establishing the terms for the sale and assignment of such assets in the event a sale is made to
another purchaser. Moreover, the Debtors do not believe the Buyer would agree to act as a
stalking horse bidder without the Bid Protections. In fact, greater Bid Protections were sought
by Buyer in negotiations; those agreed upon represent a compromise negotiated at arms-length.

24, The Debtors believe that the Bid Protections will not stifle bidding. To the
contrary, the Debtors believe that in the event of an Auction, the Bid Protections will encourage
bidding by serving “any of three possible useful functions: (1) to attract or retain a potentially
successful bid; (2) to establish a bid standard or minimum for other bidders to follow; or (3) to

attract additional bidders.” In re Integrated Res,, Inc., 147 B.R, 650, 662 (S.D.N.Y. 1992}, In

other words, if the Purchased Assets are sold to a competing bidder, it will — in all likelihood —
be because of Buyer’s crucial role as an initial bidder generating interest in the Purchased Assets.
25. In addition, the Debtors, in their business judgment, believe that a Break-Up Fee
in the amount of $400,000 as contemplated by the Purchase Agreement is fair and reasonable
because of risk, effort and expenses undertaken and incurred by the Buyer in entering into the
: N SRR
ol
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Purchase Agreement. “A break-up fee should constitute a fair and reasonable percentage of the
proposed purchase price, and should be reasonably related to the risk, effort, and expenses of the
prospective purchaser. When reasonable in relation to the bidder’s efforts and to the magnitude
of the transaction, break-up fees are generally permissible.” [d. The Break-Up Fee of
approximately 3% of the Purchase Price, is within the range of fees typically paid in other

significant sales transactions that have been consummated in the past. See, e.g., In re Maxide

Acquisition, Inc., Case No. 05-10429 (MFW) (Bankr. D. Del. Mar. 15, 2005) (approving break-

. L
up fee of 3%, or $2.5 million, in connectiort. with. a $75 million sale); In re Ameriserve Food

Distrib., Inc., Case No. 00-00358 (PJW) (Bankr. D. Del. June 15, 2000) (approving break-up fee

of 3.6%, or $4 million, in connection with $110 million sale).

26.  For these reasons, and given the benefits to the Debtors’ estates conferred by the
Buyer, the Debtors submit that extending the Bid Protections to the Buyer as proposed in the
Purchase Agreement is an exercise of sound business judgment. Accordingly, the Debtors
respectfully request that this Court approve the Bid Protections, subject to the terms and
conditions described herein.

B. ASSUMPTION AND ASSIGNMENT; CURE AMOUNTS

27.  Pursuant to the Sale Motion, the Debtors seek to assume and assign, pursuant to
section 365 of the Bankruptcy Code, those Assuried Contracts identified by the Buyer in the
Purchase Agreement or identified by such other Successful Bidder as may be selected in
accordance with the Bidding Procedures in the Modified Purchase Agreement, as applicable.
Within ten (10) business days after entry of the Bidding Procedures Order, the Debtors shall

serve a notice (the “Assignment Schedule Notice”) on all counterparties to all executory

contracts and leases to which the Selling Debtors are a party, which shall include (i) a schedule

21-

DEL1 73730-1



(the “Assignment Schedule”) identifying all _ej)_:g:ecutory contracts and leases to which the Selling

3

Debtors are a party and specifying the cure amounts (the “Cure Amounts™) necessary to assume

and assign such executory contracts and leases, and (if) a written notification that such executory
contracts and leases may be assumed and assigned by the Debtors and that failure to file a timely
objection to such Assignment Schedule Notice shall constitute deemed consent to such
assumption and assignment of such party’s executory contract or lease, as may be selected and
identified by the Buyer or other Successful Bidder. The Debtors and the Buyer, or such other
Successful Bidder, reserve the right to add or delete contracts or leases from the Assignment
Schedule. The assumption and assignment of any Assumed Contract shall not be binding on the
Debtors or the Buyer or other Successful Bidder until the Debtors file a notice of occurrence of
the Closing, which shall be filed within two basmess days after completion of the Closing and
shall be served on all counter-parties to the Assumed Contracts.

28. Except as may otherwise be agreed to by the parties to an Assumed Contract, at
the Closing of the Sale, the Selling Debtors and/or the Buyer or other Successful Bidder shall
cure those defaults under the Assumed Contracts that need to be cured in accordance with
section 365(b) of the Bankrupicy Code, by payment of the Cure Amounts. The Bid Procedures
set out proposed objection deadlines to assumption/assignment and cure, as well as providing
that such objections will be heard at the Sale Hearing or such other time as may be determined.

C. REQUEST TO SCHEDULE AUCTION

29.  The Debtors propose that the At}f:tion be scheduled at 10:00 a.m. (Eastern Time),
on the date that is one (1) business day prllc;r to 't.he, Sale Hearing, at the offices of Klehr,
Harrison, Harvey, Branzburg LLP, 919 N, Ma?ket St., Ste. 1000, Wilmington, Delaware 19801,
(which time, date and location may be modified in accordance with the Bidding Procedures).

g
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‘The Debtors believe this is sufficient time for the potential purchasers to conclude due diligence,

4

comply with other requirements of the Biddiﬁg Procedures and determine whether to participate
in the Auction.

D. REQUEST TO SCHEDULE SALE HEARING AND OBJECTION DEADLINE

30.  The Debtors request that this Court schedule the hearing on the Sale Motion (the
“Sale Hearing™) for a date which is approximately 40 days following entry of the Bid Procedures
Order, in order to prevent any failure of a condition under the Purchase Agreement,

31. The Debtors request that objections, if any, to the relief requested in the Sale
Motion must: (a) be in writing and filed with the Court; (b) comply with the Federal Rules of
Bankruptey Procedure and the Local Bankruptey Rules; (¢) set forth the names of the objecting
party and the nature and the amount of any;.;;.'ggéim or interest alieged by such objecting party

against the Debtors® estates or property; and (d) be served upon (such as to be received by) the

following parties on or before 12:00 p.m. (Eastern Time) five (5) business days prior to the
Sale Hearing: (i) Cosmolab, Inc., Attn: Michael J. Musso, 1100 Garrett Parkway, Lewisburg,
Tennessee 37091; (ii) counsel for the Debtors, Frost Brown Todd LLC, Attn: Robert A. Guy, Jr,,
Esq., 424 Church Street, Suite 1600, Nashville, Tennessee 37219-2308; (iii) local counsel for the
Debtors, Domenic E. Pacitti, Klehr Harrison Harvey Branzburg LLP, 919 N, Market St,, Ste.
1000, Wilmington, Delaware 19801, (iv} counsel for Bank of America, Mayer Brown LLP ,
Attn: Thomas S. Kiriakos, Esq., 71 South Wacker Drive, Chicago, Illinois 60606-4637; (v) local
counsel for Bank of America, Edwards Angell Palmer & Dodge LLP, Atin: Stuart M. Brown,
919 North Market Street, 15th Floor,Wiirn"ilhgiggh,i}i)elaware 19801; (vi) counsel for the Buyer,
Timothy T. Brock, Esq., Satterlee Stephens Burke & Burke, LLP, 230 Park Avenue, Suite 1130,
New York, NY 10169; (v) counsel for the Committee; and, (vii) the Office of the United States

223
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Trustee for District of Delaware, Attn: Thomas Patrick Tinker, 844 King Street, Room 2313,
Wilmington, DE 19801.
VIL . THE SALE:

NECESSITY OF AND AUTHORITY TO APPROVE SALE OF THE PURCHASED
ASSETS; THE SALE IS IN THE BEST INTERESTS OF THE DEBTORS

32.  Entry of the Sale Order approving the final Sale of the Purchased Assets at the
conclusion of the Sale Hearing is authorized and appropriate under the Bankruptcy Code.
Section 363(b) of the Bankruptcy Code provides that “the trustee, after notice and a hearing, may
use, sell, or lease other than in the ordinary course of business, property of the estate.” Section
1107(a) of the Bankruptcy Code grants a debtor-in-possession the powers of a trustee in respect
to various matters including sales under section 363(b) of the Bankruptcy Code.

33, Although section 363 of the Bankruptcy Code does not specify a standard for
determining when it is appropriate for a court ;gu;.f,c}pthorizze. the use, sale or lease of property of the
estate, courts in this district and elsewhér_eha\;g%ounath:;t a debtor’s sale or use of assets outside
the ordinary course of business should bé approved if the debtor can demonstrate a sound
business justification for the proposed transaction. See, e.g., In re Eagle Picher Holdings, Inc.,
2005 Bankr. LEXIS 2894, at 3 (Bankr. S.D. Ohio 2005); In re Martin, 91 F.3d 389, 395 (3rd Cir.
1996); In re Abbotts Dairies of Penn., Inc., 788 F.2d 143 (3rd Cir. 1986); In re Lionel Corp., 722
F.2d 1063, 1071 (2nd Cir. 1983).

34, The key consideration is the Court’s finding that a good business reason exists for
the sale. Stephens Industries, Inc. v. McClung, 789 F.2d 386 (6th Cir. 1986); see also, Myers v.
Martin (In re Martin), 91 F.3d 389, 395 (3d Cir. 1996); Dai-Ichi Kangyo Bank, Lid. v.
Montgomery Ward Holding Corp., (In re Montéomery Ward Holding Corp.), 242 B.R. 147, 153

(Bankr. D. Del. 1999),
24-
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Whether the proffered business justification is sufficient depends
on the case. As the Second Circuit held in Lionel, the bankruptcy
judge should consider all salient factors pertaining to the
proceeding and, accordingly, act fo further the diverse interests of
the debtor, creditors and equity holders, alike. He might, for
example, look to such relevant factors as the proportionate value of
the assets of the estate as a whole, the amount of elapsed time since
the filing, the likelihood that a plan of reorganization will be
proposed and confirmed in the near future, the effect of the
proposed disposition on future plans of reorganization, the
proceeds to be obtained from the disposition vis-a-vis any
appraisals of the property, which of the alternatives of use, sale or
lease the proposal envisions and, most importantly perhaps,
whether the asset is increasing!or decreasing in value. This list is
not intended to be exclusive, but merely to provide guidance to the
bankruptcy judge.

In re Walter, 83 B.R. 14, 19-20 (9th Cir. Bankr. 1988), citing In re Lionel Corporation, 722 F.2d

1063, 1070-71 (2nd Cir. 1983),

35.  Once the Debtors articulate a valid business justification, “Jtjhe business
judgment rule ‘is a presumption that in making the business decision the directors of a
corporation acted on an informed basis, in good faith and in the honest belief that the action

was in the best interests of the company.”” In re S.N.A. Nut Co., 186 B.R. 98 (Bonier. N.I>. Il

1995); see also In re Integrated Res., Inc., 147 B.R. 650, 656 (Bonier. S.D.N.Y. 1992); In re

Johns-Manville Corp., 60 B.R. 612, 62535,;1‘&‘{;-(13&;_11}{5. SDNY 1986) (“a presumption of

reasonableness attaches to a Debtor's managérlrillent deéisions”).

36. In light of circumstances that precipitated the commencement of these chapter 11
proceedings and in view of the constraints of the Post-Petition Lending Facility, the Debtors, in
their business judgment, believe that a prompt sale of the Purchased Assets, pursuant to section

363(b) of the Bankruptcy Code, will maximize the value of the Purchased Assets for the benefit

5.
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of the Debtors’ creditors and bankruptcy estates. Several sound business reasons support the

Debtors’ position.

i
)

37.  Based on the results of their‘axul;lysfsl of the Debtors’ ongoing and future business
prospects, the Debtors’ management and team of financial advisors have concluded that a Sale of all
of the substantially all of the Selling Debtors’ assets as a going concern in accordance with the
procedures set forth in the Bidding Procedures may be the best method to maximize recoveries and
ensure that the value of the Debtors’ assets is maintained for the benefit of creditors and their
estates. Maximization of asset value is a sound business purpose, warranting authorization of the
Sale.

38.  The Debtors have proposed a fair and open process for achieving the objective of
obtaining the highest or best offer for the Purchased Assets. The Bidding Procedures provide
potential bidders an opportunity to perform-die diligence and determine a reasonable price at
which they would be interested in acquiring the :I"’illfchased Assets. Competing bidders will have
the opportunity to bid at the Auction (if they become Qualified Bidders, as defined in the
Bidding Procedures Motion), thus ensuring that the sale of the Purchased Assets will be effected
through an arm’s-length transaction. Accordingly, the proposed auction procedure will allow the
highest and best bidder to purchase the Purchased Assets, thereby maximizing the return to the
Debtors’ estates.

39.  The Debtors believe that the Bidding Procedures for the Auction are commercially
r_easonab!e and are in the best interest of the Debtors, their estates and creditors and will
maximize the value obtained from the sale of the Purchased Assets. The Sale of the Purchased
Assets will be subject to competing b;ds enha&?ng the Debtors’ ability to receive the highest or
otherwise best value for the Purchased Assets. An auction is sufficient to establish that one has

26~
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paid “value” for assets of a bankruptcy estate, where the auction sale has itself been conducted in

good faith. In_re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 143 (3rd Cir. 1986).

Consequently, the fairness and reasonableness of the consideration to be received by the Debtors
will ultimately be demonstrated by a “market check” through the auction process, which is the
best means for establishing whether a fair and reasonable price is being paid.

40.  In addition, all creditors and parties-in-interest will receive adequate notice of the
kR
el

Bidding Procedures and Sale Hearing as set forth in the Bidding Procedures Motion. Such notice
is reasonably calculated to provide timely and adequate notice to the Debtors’ major creditor
constituencies, those parties most interested in these Chapter 11 cases, those parties potentially
interested in bidding on the Purchased Assets and others whose interests are potentially
implicated by a proposed Sale. Accordingly, consummating the Sale as soon as possible is in the
best interests of the Debtors and their creditors.

41.  Finally, the timing of the Sale is critical. The Buyer’s Purchase Agreement
provides that the Sale must be approved, and an order entered, by (i) fifty (50) days after entry of
the Bid Procedures Order, or (ii) April 15, 2010, whichever is earlier. Further, the Closing of the
Sale is to oceur, at the very latest, by May 1,%010 In order to avoid the loss of the Buyer’s offer
and to maximize the benefit to the Debtors’ érédi’éors' and bankruptcy estates, it is important that
the Debtors proceed with tfle sale process as quickly as possible.

42.  The Debtors are also operating under limited funding, and have insufficient cash
flow to continue to the Debtors’ operations without the Post-Petition Lending Facility, which is
premised on a successful culmination of the sale process per this general time frame, Without
financing to continue operations, the only alternative to a going concern sale is to liquidate the
Debtors’ assets. The Debtors believe that the proposed Sale will provide a greater return to the

27
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Debtors’ estates and their creditors than thé I:quldahon of the Debtors assets. For each of the
foregoing reasons, the Debtors, in their business judgment, believe that a prompt sale of the
Purchased Assets, pursuant o section 363(b) of the Bankruptcy Code, is in the best interest of
the Debtors, their estates, creditors and other parties in interest.

A. REQUESTED PROTECTION PURSUANT TO SECTION 363(m) OF THE
BANKRUPTCY CODE AS A GOOD FAITH PURCHASER

43, The Debtors seek the protections afforded under section 363(m) of the
Bankruptcy Code, which provide in pertinent part:
(m) The reversal or modification on appeal of an authorization under
section (b) or (b) of this section of a sale or lease of property does not
affect the validity of a sale or lease under such authorization to an
entity that purchased or leased such property in good faith, whether or

not such entity knew of the pendency of the appeal, unless such
authorization and such sale or lease were stayed pending appeal.

11 US.C. 363(m).

44,  The Debtors submit that the Sale of the Purchased Assets to such Successful
Bidder as may be selected in accordance with the Bidding Procedures, warrants a finding that the
Purchased Assets were acquired in good faith within the meaning of section 363(m) of the
Bankruptcy Code. The Debtors’ have and will continue to aggressively market the Sale of the
Purchased Assets. Any parties who have expressed any meaningful interest in the acquiring the
business and assets of the Selling Debtors will be given notice of the Sale and have an
opportunity to bid at the Auction, No sub}ectmty in evaluating bids will be at issue. The
highest bidder will purchase the Purchased’ Assets “No “speolal treatment” will be afforded any
purchaser, The Third Circuit has recognized that the type of misconduct that would destroy a
purchaser’s good faith status involves “‘fraud, collusion between the purchaser and other bidders

or the trustee, or an attempt to take grossly unfair advantage of other bidders.”” In re Abbotts
98-
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Dairies of Pa., Inc., 788 F.2d 143, 147 (3rd Cir. 1986) (r emanding case involving insider

transaction back to the bankruptcy court for further consideration of good faith where there was
evidence that the sale had been orchestrated between insiders and some of the sale conditions

were not disclosed to the debtor’s creditors) (quoting In re Rock Indus. Mach. Corp., 572 F.2d

1195, 1198 (7th Cir. 1978)). | |

45, Accordingly, the Sale Order W1ll include'a provision that the Successful Bidder
for the Purchased Assets, is a “good faith” purchaser within the meaning of section 363(m) of the
Bankruptcy Code. The Debtors believe that providing any Successful Bidder with such
protection will ensure that the maximum price will be received by the Debtors for the Purchased

Assets and closing of the Sale will occur prompitly.

B. THE SALE FREE AND CLEAR OF ALL LIENS IS APPROPRIATE

46.  The Debtors also request that the Sale Order provide that the sale of the Purchased
Assets is free and clear of any interest held by any third party in aﬁy of the assets to be sold.
Specifically, it is contemplated that upon the Closing, the Buyer or to such other Successful
Bidder as may be selected in accordance with the Bidding Procedures will take title to and
possession of the Purchased Assets,'?ex'cép"é“;':;s’ﬁé)‘t‘.her\n}fise provided herein, in the Purchase
Agreement and the Sale Order, free and clear of all liens, claims, interests and encumbrances,
provided however, that the Buyer or to such other Successful Bidder shall not be relieved of the
Assumed Liabilities or any liability with respect to obligations accruing under the Assumed
Contracts from and after the Closing.

47. Section 363(f) of the Bankruptcy Code authorizes the sale of property under
section 363(b) of the Bankruptcy Code to be free and clear of interests in such property held by
an entity if’

29.
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(a) Applicable non-bankruptcy law permits a sale of such property free and
clear of such interests;

(b) Such entity consents;

(c) Such interest is a lien and the price at which such property is to be sold is
greater than the aggregate value of all liens on such property;

(d) Such interest is in bona fide dispute; or

(e) Such entity could be compelled, in a legal or equitable proceeding, to accept
a money satigfaction of such interest.

11. U.S.C. § 363().

48.  Bank of America holds a first priority lien upon substantially all of the Debtors’
assets not otherwise subject to a validly perfé;ted,_unavoidable lien of a third party other than
Bank of America and first priority senior priming perfected liens on all property of the Debtors
on which Bank of America presently holds a first lien, including the Purchased Assets. The liens
of Bank of America and any other third parties will attach to the sales proceeds with the same
validity and priority as exist under state law pursuant to section 363{e) of the Bankruptcy Code
and the net sale proceeds with will paid to Bank of America upon the consummation of the sale
in satisfaction first of the DIP Facility Obligations and then, of the Prior Bank Obligations.

49, The Sale of the Purchased Assects pursuant to the Bid Procedures will satisfy
section 363(f) of the Bankruptcy Code because any entities holding liens, claims, interests or
encumbrances against the Purchased Assets yyiH have received notice of the Sale. Upon
information and belief, the Debtors beiiev‘e thiét’sUBank of Klneriéa will consent to the sale of the
Purchased Assets. All parties in interest, including Bank of America, will be given sufficient
opportunity to object to the relief requested herein and any such entity that does not object to the

Sale of the Purchased Assets should be deemed to have consented. See Futuresource LLC v.

Reuters Ltd., 312 F.3d 281, 285-86 (7th Cir. 2002) (“It is true that the Bankruptcy Code limits
230-
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the conditions under which an interest can be extinguished by a bankruptcy sale, but one of those
conditions is the consent of the interest holder, and lack of objection (provided of course there is
notice) counts as consent. It could not be otherwise; transaction costs would be prohibitive if
everyone who might have an interest in the ‘bénkmpt’s assets had to execute a formal consent

before they could be sold.”) (internal citations omitted); Hargrave v. Township of Pemberton (In

re Tabone, Inc,), 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (failure to object to sale free and clear

of lens, claims and encumbrances satisfies section 363(f)(2)); Citicorp Homeowners Serv., Inc,

v, Elliot (In re Elliot), 94 B.R. 343, 345 (ED. Pa. 1988) (same); see also In re Enron Corp., 2003

WL 21755006, at *2 (Bankr. S.D.N.Y. 2003) (order deeming all parties who did not object to
proposed sale to have consented under section 363(f)(2)). As such, to the extent that no parties
holding liens, claims, interests or encumbrances object to the relief requested in the Sale Order,
the Sale of the Purchased Assets free and clear of all liens, claims, interests and encumbrances
except any liabilities expressly assumed by the Buyer or other Successful Bidder satisfies section
363(f)(2) of the Bankruptey Code. SR

50.  Moreover, a sale of the Purchased Assets free and clear may proceed pursuant to
section 363(f) of the Bankruptcy Code because creditors with an interest in the sale assets can be

compelled to accept money satisfaction of their claims pursuant to section 363(f)(5) of the

Bankruptcy Code. See Scherer v. Fed. Nat’]l Mortgage Assoc. (In re Terrace Chalet Apartments,

Ltd.), 159 B.R. 821, 829 (N.D. Iil. 1993) (holding that pursuant to section 363(f)}(5) of the
Bankruptcy Code courts may authorize sales free and clear of a secured creditor’s lien if such
creditor’s interest could be crammed down pursuant to section 1129(b)2) of the Bankruptcy

Code); In re Healthco Int’l, Inc., 174 B.R. 174, 176 (Bankr. D. Mass. 1994) (same); In_re

WPRV-TV, Inc, 143 B.R. 315, 321 (D. PR, 1991), vacated on other grounds, 165 B.R. 1

et
[}

DEL1 73730-1



(1995), rev’d on other grounds, 983 F.2s 336 (1st Cir. 1993) (same). These courts have also held

that, for purposes of section 363(£)(5), a “cram down” proceeding under section 1129(b) of the
Bankruptcy Code is a “typical legal proceeding which compels a creditor to receive less than full
money satisfaction” because a secured creditor may be compelled to accept payments equal only
to the value of the collateral rather than the creditor’s entire claim. Healthco, 174 B.R. at 176;
WPRV-TV, 143 B.R. at 315. Therefore, the Court may authorize the Sale pursuant to section
363(H)(S) of the Bankruptcy Code.

51. The Debtors also believe that o‘gher provisions of section 363(f) of the Bankruptcy
Code may be applicable to and would permit?;l%; sale of the Purchased Assets, Thus, the sale of
the Purchased Assets is appropriately free and clear of all liens, claims, interests or
encumbrances pursuant to section 363(f) of the Bankruptcy Code.

C. ASSUMPTION AND ASSIGNMENT, CURE AMOUNTS AND ADEQUATE
ASSURANCE

52, Section 365(a) of the Bankruptcy Code provides as follows:
Except as provided in section 765 and 766 of this ftitle and in
subsections (b), {¢) and (d) of this section, the trustee, subject to

the court’s approval, may assume or reject any executory contract
or unexpired lease of the debtor.

11 U.S.C. § 365(a).

53.  Section 365 of the Bankruptcy ééde authorizes the assumption or rejection of any
execulory contract or unexpired lease of ‘a debtor except for open contracts of commodity
brokers that are covered by Bankruptcy Code sections 765 and 766.

54.  The Bankruptcy Code provides little guidance as to the standards to be applied by
the Court in approving an assumption or rejection. Drawing on pre-Code law, the predominant
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test is described as the “business judgment” rule or business judgment test. Inre Kong, 162 B.R.

86, 94 (Bankr. ED.N.Y. 1993); In re Minges, 602 F.2d 38 (2nd Cir. 1979); In re Child World,

142 B.R. 87, 89 (Bankr. SD.N.Y. 1992), In re Stable Mews Assocs., 41 B.R. 594 (Bankr.

S.D.N.Y. 1984). The business judgment test is the same test applied to judicial review of

corporate decisions outside bankruptcy. Johnson v. Fairco Corp., 61 B.R. 317 (N.D. Ill. 1986).
This test analyzes the impact that continued performance under the executory contract or

unexpired lease will have on the estate. Assumption or rejection of the contract or lease will be

approved upon a mere showing that the action will benefit the estate. In re Chestnut Ridge Plaza

Assocs., L.P., 156 B.R. 477 (Bankr. W.D, Pa. 1993) (test is best interest of the estate); Bezanson

v. Metropolitan Ins. & Annuity Co., 952 F.2d 1 (1st Cir. 1991).

55.  In addition to the business judgment test, section 365(b)(1) of the Bankruptcy
Code further provides that the debtor may not assume an executory contract or unexpired Jease
party to the lease or contract for any actual pecuniary loss resulting from defaults; and (c)
provides adequate assurance of future performance. See 11 U.S.C § 365(b)(1).

56. In the present case, the Debtors seek not only to assume the Assumed Contracts,
but also to assign the identified Assumed Contracts to the Buyer or such other Successful Bidder
as may be selected in accordance with the Bidding Procedures. Section 365(f) of the Bankruptcy
Code addresses assumption and assignment of executory contracts and unexpired leases and
provides, in pertinent part:

(1) Except as provided in subsection (¢} of this section,
notwithstanding a provision in an executory contract or unexpired
lease of the debtor, or in applicable law, that prohibits, restricts, or

conditions the assignment of SU(%h contract or lease, the trustee may
assign such contract or lease under paragraph (2) of this subsection
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(2) The ftrustee may assign an executory contract or
unexpired lease of the debtor only if—

(A) the trustee assumes such contract or lease in
accordance with the provisions of this section; and

(B) adequate assurance of future performance by
the assignee of such contract or lease is provided, whether or not

there has been a default in such contract or lease,

11 U.S.C. § 365(H)(1)-(2). i IR

57.  Section 365(f) of the Bankruptcy Code provides that the assignment of a properly
assumed contract or lease is to be permitted by the Court only if the debtor has assumed the
contract or lease in compliance with all of the terms of section 365 of the Bankruptcy Code and
if the debtor provides the other party to the contract of lease with adequate assurance of future
performance by the assignee of the contract or lease. 11 U.S.C. § 365(f)(2). The words
“adequate assurance of future performance” must be given a “practical a pragmatic construction”

in “light of the proposed assumption.” In re Fleming Cos., 499 F.3d 300 (3d Cir. 2007) (quoting

Cinicola v. Scharffenberger, 248 F.3d 110, 120, n.10 (3d Cir. 2001). See also Carlisle Homes,

Inc. v. Arrari (In re Carlisle Homes, In¢.), IOBBR 524, 538 (Bankr. D.N.J. 1989) (same); In re

Nalco Indus., Inc., 54 B.R. 436, 440 (Bankr. S.D.N.Y. 1985) (adequate assurance of future

performance does not mean absolute assurance that debtor will thrive and pay rent); In re Bon

Ton Rest. & Pastry Shop, Inc., 53 B.R. 789, 803 (Bankr. N.D. Ill. 1985) (“Although no single

solution will satisfy every case, the required assurance will fall considerably short of an absolute
guarantee of performance.”).

58. As part of this Motion, the Debtors seek authority to assurme and assign the
identified Assumed Contracts to the Buyer or such other Successful Bidder as may be selected in
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accordance with the Bidding Procedures. W1th respect to any other contracts and leases of the
Debtors, the Debtors will file a motion to -assume” ér reject such contacts and leases at the
appropriate point in these Chapter 11 cases. The assumption and assignment of the Assumed
Contracts shall not be binding on the Debtors or the Buyer or other Successful Bidder until the
Debtors file a notice of occurrence of the Closing, which shall be filed within two business days
after completion of the Closing and shall be served on all counter-parties to the Assumed
Contracts.

59. Any assumption and assignment of the Assumed Contracts will be subject to any
applicable provisions of the Bankruptcy Code. The proposed terms and conditions set forth
herein and in the Bidding Procedures Motion are designed to ensure that the assignees, if any, are
financially able and prepared to undertake all bt the obligations of the Assumed Contracts. In
addition, the availability of the Sale Hearing gives the Court and other parties in interest an
appropriate opportunity to evaluate any assignment issues.

60, The Debtors assert that under the circumstances, the Assumed Contracts can be
properly assumed in compliance with section 365 of the Bankruptcy Code. First, the assumption
of the Assumed Contracts by the Debtors complies with the requirements of section 365 because
assumption clearly satisfies the “business judgment test”. The Debtors’ satisfaction of the
business judgment test is demonstrated by the benefit to the Debtors’ estates which will accrue as

a result of the Debtors’ ability to close the Sale on the terms to be set forth in the Purchase

Agreement and from the savings realized as a result of: (a) the Buyer’s assumption of the
(S

RE
1F o,

. R : P, ) .
Debtors’ obligations under the Assumed Contr ets; and (b) the avoidance of a potential rejection

damages claims and possible administrative expense claims.
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61. Second, defaults under the Assumed Contracts will be cured by payment of the
Cure Amounts at the time of assumption.

62.  Third, it is contemplated that the Buyer or such other Successful Bidder as may be
selected in accordance with the Bidding Procedures will be capable of satisfying the adequate
assurance conditions of sections 365(b)(i)(c) and 365(f) of the Bankruptcy Code with respect to
the Assumed Contracts. Adequate assurance of future performance is to be determined on a case
by case basis to insure that the other partylto";fiﬁe contact, or lease gets the benefit of the bargain

for which he has contracted. Chera v. 991 Blvd. Realty Corp. (In re National Shoes, Inc.}, 20

B.R. 55,59 (Bankr. S.D.N.Y. 1982); See In re Bygaph, 56 B.R. 596, 605 (Bankr. S.D.N.Y. 1986)
(*Congress intended that the words ‘adequate assurance’ be given a practical, pragmatic
construction, and is to be determined under the facts of each particular case”). A landlord or a

party to a contract, however, is not entitled to greater rights than are given by the lease or

coniract. In re Lafayette Radio Electronics Corp., 9 B.R. 993 (Bankr. ED.N.Y. 1981). “The

Debtors submit, and will demonstrate at the Sale Hearing, that there are adequate business
justifications for the assumption and assignment of the Assumed Contracts and that all
requirements to assumption and assignment, including adequate assurance of future performance

by any Successful Bidder(s), have beenmet. -

D. RELATED RELIEF: REQUEST TO CHANGE NAME OF DEBTORS
COSMOLAB, INC. AND COSMOLAB NEW YORK, INC.

63. Debtors Cosmolab, Inc. and Cosmolab New York, Inc. are corporations organized
under the laws of the state of Delaware. Pursuant to the Purchase Agreement, the Selling
Debtors must, within three (3) business days after the termination of the Interim Management
Agreement or earlier following Closing upon Buyer’s request, file an amendment to their
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organizational or constituting documents chaﬁgihg its name to a name that shall not include the
word “Cosmolab” or any confusingly similar word. See Section 7.6 of the Purchase Agreement.

64.  Accordingly, in compliance with the terms of the Purchase Agreement and in
furtherance of the Sale, the Debtors hereby requests authority to change the names of
“Cosmolab, Inc.” and “Cosmolab New York, Inc.” respectively and to execute and file any
documents and take any actions as may be necessary and appropriate to implement the change of
the Debtors’ names. Proposed new names for these entities will be provided at the Sale Hearing.

65, Section 105(a) of the Bankruptcy Code states, in pertinent part, that this Court
“may issue any order, process, or judgment that is necessary or appropriate to carry out the
provisions of this title.”

06. The Debtors submit thét the probosed name change will have no substantive
effect on the Debtors’ estates in these chapter 11 cases and the Debtors do not believe that any
parties in interest will be prejudiced, confused or mislead by the proposed name change since
these cases are filed under the lead caption of Specialty Packaging Holdings, Inc., and as all
future pleadings and notices from the Debtors will refer to the Debtors’ former name (e.g.,

“ ” f/k/a “Cosmolab, Inc.” and f/k/a Cosmolab New York, Inc.”).

Accordingly, the Debtors request entry of an order, pursuant to this Court’s equitable authority
under section 105(a) of the Bankruptcy Code, authorizing “Cosmolab, Inc.” and “Cosmolab New
York, Inc.” to change their names as indicated.

E. REQUEST TO WAIVE THE.F OURTEEN DAY STAY PERIODS REQUIRED BY

RULES 6004(H) AND 6006(D) OF THE FEDERAL RULES OF BANKRUPTCY
PROCEDURE ' |

67. Pursuant to Bankrupicy Rule 6004(h), unless the court orders otherwise, all orders

authorizing the sale of property pursuant to section 363 of the Bankruptcy Code are
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automatically stayed for 14 days after entry of the order, see FED. R, BANKR. P. 6004(h).
Similarly, Bankruptcy Rule 6006(d) stays all orders authorizing a debtor to assign an executory
contract or unexpired lease pursuant to section 365(f) of the Bankruptcy Code for fourteen days,
unless the court orders otherwise.

68.  To preserve the value of the Purgbasc#d Assets and limit the costs of administering
and preserving such assets, and, indeed for‘t'}fé.péﬁiif-:s‘ to comply with the express terms of the
Purchase Agreement, it is critical that the Debtors close the Sale as soon as possible after all
closing conditions have been met or waived. Accordingly, the Debtors hereby request that the
Court waive the 14-day stay periods under Bankruptcy Rules 6004(h) and 6006(d). The Debtors
submit that the relief requested is necessary and appropriate, is in the best interests of the
Debtors and their estates, and should be granted in all respects.

VIII. NOTICE OF MOTION; OPPORTUNITY TO OBJECT

69.  No trustee or examiner has been appointed in these cases. Notice of this Motion has
been given to (i) the Office of the United States Trustee for the District of Delaware; (ii) the
Debtors’ 40 largest unsecured creditors on a con‘”sioildated basis; (iif) counsel for Bank of America,
and, (iv) all parties asserting a security intére'éf iﬁ the assets of the Debtors to the extent reasonably
known 1o the Debtors. Because of the exigencies of the circumstances and the irreparable harm to
the Debtors that will ensue if the relief requested herein is not granted, the Debtors submit that no
other notice need be given.

70.  Objections, if any, to the proposed relief requested related to approval of the Bid
Procedures and entry of the Bid Procedures Order must: (a) be in writing and filed with this
Court; (b) comply with the Federal Rules of Bankruptcy Procedure and the Local Bankruptcy

Rules; (c) set forth the names of the objecting party and the nature and the amount of any claim
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or interest alleged by such objecting party against the Debtors’ estates or property; and (d) be
served upon (such as to be received by) the following parties within ten (10) days of service of
this Motion: (i) Cosmolab, Inc., Attn: Michael J. Musso, 1100 Garrett Parkway, Lewisburg, Tennessee
37091; (ii) counsel for the Debtors, Frost Brown Todd LLC, Attn: Robert A. Guy, Jr., Esq., 424
Church Street, Suite 1600, Nashville, Tennessee 37219-2308; (iii) local counsel for the Debtors,
Domenic E, Pacitti, Klehr Harrison Harvey Branzburg LLP, 919 N. Market St., Ste. 1000,
Wilmington, Delaware 19801, (iv) counsel for Bank of America, Mayer Brown LLP , Attn:
Thomas S. Kiriakos, Esq., 71 South Wack;:r Drive, Chicago, Illinois 60606-4637; (v) local
counsel for Bank of America, Edwards Anlgg‘lil;;Palmer & Dodge LLP, Attn: Stuart M. Brown,
919 North Market Street, 15th Floor, Wilmington, Delaware 19801; (vi) counsel for the Buyer,
Timothy T. Brock, Esq., Satterlee Stephens Burke & Burke, LLP, 230 Park Avenue, Suite 1130,
New York, NY 10169; (v) counsel for the Committee; and, (vii) the Office of the United States
Trustee for District of Delaware, Attn: Thomas Patrick Tinker, 844 King Street, Room 2313,
Wilmington, DE 19801.

71.  Objections, if any, to the proposed relief related to entry of the Sale Approval
Order, assignment or assumption of amy executory contracts or unexpired leases, or cure
amounts, shall be handled as set out in the Bid Procedures Order and the Sale Notice.

IX. NOPRIOR RELIEF REQUESTED

72.  No previous request for the rehef S(;ught };erein has been made by the Debtors to

this or any other Court.
X. CONCLUSION

73. The Debtors submit that the approval of the Bidding Procedures, as proposed

herein, will allow the Debtors to sell the Purchased Assets and assume and assign the Assumed
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Contracts for the maximum benefit of the Debtors” estates and creditors. The Debtors believe
that the procedures for authorizing the Sale of the Purchased Assets and the assumption and
assignment of the Assumed Contracts described herein are in the best interests of their creditors
and other interested parties and will facilitate‘ahd expedite the sale process for the benefit of all
creditors in these cases. N |

WHEREFORE, the Debtors respectfully request that this Court immediately enter an
order (i) approving the Bidding Procedures set forth herein; (ii) approving the Bid Protections;
(iii) scheduling the Auction as requested; (iv) scheduling the Sale Hearing; (v) approving the
form and matter of notice of the Sale. Further, Debtors respectfully request that, at the conclusion
of Sale Hearing, this Court enter the Sale Approval Order in substantially the form attached hereto
as Exhibit D, granting the Debtors authority to sell the Purchased Assets to the Buyer or such other
Successful Bidder as may be selected in accordance with the Bidding Procedures. Debtors
request such other and further relief as this Court deems just and appropriate under the

.s;_«,!i;

circumstances.
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EXECUTION VERSION

AGREEMENT FOR THE SALE AND PURCHASE OF ASSETS
Among

ALL4 COSMETICS, INC.
AS BUYER

and
COSMOLAB, INC,,
COSMETICS SPECIALTIES, INC.
and

COSMOLAB NEW YORK, INC,
AS SELLERS

Dated January 15, 2010
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THIS ASSET PURCHASE AGREEMENT (together with all Schedules, Exhibits,
amendments and supplements thereto, the “Agreement”) is made as of Janvary 15, 2010 by and
between All4 Cosmetics, Inc,, a Tennessee corporation (“Buyer™), Cosmolab, Inc., a Delaware
corporation (“Cosmolab™), Cosmetics Specialties, Inc., a California corporation (“CSI”) and
Cosmolab New York, Inc., a Delaware corporation ("CNY™).

RECITALS:

WHEREAS, Sellers own certain assets used by Sellers in the business of manufacturing and
selling cosmetic products (the “Business™); and

WHEREAS, the Sellers desire to seli to Buyer, and Buyer desires to purchase from
Sellers the assets of Sellers that are used by Sellers in connection with the Business, and Sellets
are willing 1o sell the same to Buyer, upon the terms and conditions hereinafter set forth in this
Agreement; o '

NOW, THEREFORE, in consideration of the premises and of the respective
representations and warranties hereinafter set forth, the covenants and agreements herein
conlained, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, Buyer and Sellers hereby agree as follows:

ARTICLE I
DEFINITIONS

For purposes of this Agreement, the following terms have the meanings specified or
referred to in this Article I

1.1 “Accounts” -- shall mean the Sellers’ trade accounts receivable from the Business as
of the Closing Date.

1.2 “Accounts Shortfall” -- means the amount, if any, by which the sumof all Eligible
Accounts as of the Closing Date is less than Three Million Dollars ($3,000,000).

1.3 “Accounts Threshold” - means the lesser of (x) the sum of all Eligible Accounts as of
the Closing Date and (y) Three Million Dollars{$3,000,000).

1.4 “Affiliate” — of any Person means any Person that controls, is controlied by, or is
under common control with such Person. As used herein, “control” means the possession, directly or
indirectly, of the power to direct or cause the direction of the management and policies of such
entity, whether through ownesship of voting securities or other interests, by contract or otherwise.

1.5  “Agreement” — as defined in the introductory paragraph above,

1.6 “Ancillary Agreements” -- shall mean all the agreements and other documents
required to be executed and delivered by the Sellers under this Agreement.
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1.7 “Assignment and Assumption Agreement” — as defined in Section 4.3(b) below.

1.8 “Assumed Contracts” -- shall mean those Contracts and Leases listed on Schedule 3.1
as the same may be amended from time fo tlme»before the: Saie Approval Date with the consent of
Buyer that are assigned to and assumed by Buyei at the Ciosmg under Section 3,1,

1.9 “Assumed Liagbilities” — as defined in Section 3.1 below.

1.10  “Bankruptey Case” - as defined in Section 7.10(a) below,

1,11 “Bankrupicy Code” — as defined in Section 7.10(a) below.

1.12  “Bankruptey Court” — as defined in Section 7.10(a) below.

1.13  “Bid Deadling” — as defined in Section 7.10{d) below,
1.14  “Bidding Order” — as defined in Section 7.10(d) below.
1,15  “Break-Up Fee” — as defined in Section 7.10(d) below.
1.16  “Business” - as defined in the first recital.

1.17  “Business Day” -- any day (other than a Saturday, Sunday or public holiday in the
Borough of Manhaitan, City of New York) on which banking institutions in New York City are not
required or permitted by law to close.. o 1{

1.18  “Buyer” - as defined in the mtloductfny par agmph above.
1.19  “CNY” -- as defined in the introductory paragraph above,

120 “Claim” --any claim (including any “claim” as defined by section 101(5) of the
Bankyuptcy Code), interest (as set forth in section 363 of the Bankruptcy Code), demand, action,
arbitration, audit, hearing, investigation, litigation, or suit (whether civil, criminal, administrative,
investigative, or informal), or other proceeding.

1,21 “Closing” — as defined in Section 4.1 below,
1.22  “Closing Date” — as defined in Section 4.1 below.

123 “Consent”—any consent, approval, authorization (including any Governmental
Authorization) from, or notification to, any Persott,

1.24 “Contemplated Transactions” -- all of the transactions contemplated by this
Agreement and the Ancillary Agreements, including, without limitation, the performance by the
parties hereto of their respective covenants, agreements and obligations hereunder and thereunder,

1,25 “Contracts” -- all agreements, coﬁﬁacts, undertakings, and obligations of Sellers
(written or oral) relating to the Business. o
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1.26 “Cosmolab” -~ as defined in the introductory paragraph above.
1.27  “CSI” -- as defined in the introductory paragraph above,

1.28  “Cure Cost” means the amouni necessary to cure any default under any Contract
pursuant to Section 365 of the Bankruptcy Code and to allow such Contract to be assumed by the
applicable Seller and assigned to Buyer in accordance with the provisions of Sections 365 and 1123
of the Bankruptey Cede.

1.29  “Deposit” —shall equal and not exceed the sum of One Million Dollars ($1,000,000).

1.30  “Eligible Accounts” — shall meé;ﬁ",i_éil! Accounts other than any Account:

{a)  which (i) is unpaid more than 90 days after the date of the original invoice
therefor or more than 60 days after the original due date, or (ii) has been written off the books of a
Seller or otherwise designated as uncollectible;

(b)  which (i) does not arise from the sale of goods or performance of services in
the Ordinary Course of Business, (ii) is not evidenced by an invoice or other documentation which
has been sent to the Account debtor, (iii) represents a progress billing, (iv) is contingent upon a
Seller’s completion of any further performance, or (v) represents a sale on a bill-and-hold,
guaranteed sale, sale-and-retwn, sale on approval, consignment, cash-on-delivery or any other
repurchase or return basis;

(¢)  for which the goods giving 1ise to such Account have not been shipped to the
Account debtor or for which the services giving rise to such Account have not been performed or if
such Account was invoiced more than once;

(d)  with respect to which any check or other instrument of payment has been
returned uncollected for any reason;

(¢)  which is owed by an Account debtor which has become insolvent or ceased

opetation of its business; or EF I g

3 which is subject to any counterclaim, deduction, defense, setoff or dispute but
only to the extent of any such counterclaim, deduction, defense, setoff or dispute.

1.31  “Hmployee Benefit Plan” -~ shall mean any “employee benefit plan” as such term is
defined in Section 3(3) of ERISA and any other employee benefit plan, program or arrangement of
any kind.

1.32  “Encumbrance”--any charge, Claim, community property interest, condition,
equitable interest, lien, option, pledge, security interest, right of first refusal, or restriction of any
kind, including any restriction on use, voting, transfer, receipt of income, or exercise of any other
attribute of ownership,
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1.33  “BEnvironment” -- soil, land surfaée or subsurface strata, surface waters (including
navigable waters, ocean waters, streams, ponds,- drainage basins, and wetlands), groundwater,
drinking water supply, stream sediments, ambient air (inclading indoor an) plant and animal life,
and any other environmental medium or natural resource.

1.34  “Bnvironmental Laws” - means all Legal Requirements, common law, guidelines,
Governmental Authorizations, agreements, licenses, by-laws and restrictions by any Governmental
Body relating to pollution or protection of human health or the Environment, including all
Occupational Health and Safety Laws and Releases or threatened Releases of Hazardous Materials or
otherwise refating to the manufacture, processing, distribution, use, treatment, storage, transport or
handling of Hazardous Materials or the clean-up thereof,

135  “Egquipment” - shall mean all of Sellers’ equipment, machinery, furniture, fixtures,
motor vehicles or rolling stock and other tangible personal property (other than Inventory) owned by
the Sellexs, and all spate parts for the above described machinery and equipment, including, for this
purpose, spare parts for leased machinery and equipment, including all such items listed on Schedule
1.35.

136 “ERISA” -- the Employee Retirement Income Security Act of 1974, as amended, or
any successor law, and regulations and rules 1ssued pmsuan{ to that Act or any successor law.

1,37 “BRISA Affiliate” -- any cot por*l’t 'on or othér irade or business treated as a single
employer with a Seller under Section 414 of the IRC or Section 4001(a)(14) or 4001(b) of ERISA,

1.38 “Escrow Agent” - Wells Fargo Bank, National Association, a national banking
association, or its suceessors under the Escrow Agreement or such other escrow agent as may be
mutually agreed by Buyer and Sellers.

1.39  “Escrow Agreement” -the Escrow Agreement between Buyer, Sellers and the Escrow
Agent of even date herewith,

1.40  “Escrow Fund” - as defined in the Escrow Agreement,

1.41  “Bxcluded Assets” -- shall mean all properties and assets owned by Sellers identified
on Schedule 1.41.

1.42  “Bxcluded Liabilities” — as defined in Section 3.2 below,

1.43  “Pacilities” -- any real propetty, or other interests owned by any Seller and any
buildings, plants, and structures owned by any Seller as described in Schedule 1.43.

1.44 “Filing Date” - as defined in Section 7.10(b) below.
1.45  “Final Order” — as defined in Section 7.10(f) below,

1.46 “Foreign Plans” — as defined in Section 5.1.6(a) below,
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147 “GAAP™- generally accepted United States accounting principles consistently
applied,

1.48 “Governmental Authorization” - any approval, consent, license, permit, waiver, or
other authorization issued, granted, given, ot otherwise made available by or under the authority of
any Governmental Body or pursuant to any Legal Requirement,

149 “Governmental Body” -- any nation, state, county, cily, town, village, district, or other
jurisdiction of any nature; federal, state, local, municipal, foreign, or other government;
governmental or quasi-governmental authority of any nature (including any governmental ageney,
branch, department, official, or entity and any court or other tribunal); multi-national organization or
body; or body exercising, or entitled to exercise, any administrative, executive, judicial, legislative,
police, regulatory, or taxing authority or power of any nature.

1,50 “Hazardous Maletials”-- means (i) all substances defined as Hazardous Substances,
Qils, Pollutants or Contaminants in the National .01l and Hazardous Substances Pollution
Contingency Plan, 40 C.F.R. 300.5, or defined as such by, or regulated as such under, any
Environmental Law or (i) wastes, pollutants, contaminants and substances listed, classified or
regulated as such and that form the basis for a Claim under any Environmental Law,

1.5t “Intangible Assets” - shall mean (a) all Governmental Authorizations utilized by
Sellers in connection with the Business, (b) all Intellectual Property of Sellers, and (c) all other
intangible assets of Sellers used in the Business that are not included in the Excluded Assets.

1.52  “Intellectual Property” -- means all domestic and foreign intellectual property and
proprietary rights, including all (i) inventions (whether or not patentable and whether or not reduced
to practice), and all improvements thereto, (if} all patents, patent applications, and patent disclosures,
together with all provisionals, reissues, continuations, continuations-in-part, divisions, revisions,
extensions, and reexaminations thereof (“Patents”); (iif) trademarks, service marks, trade names,
domain names, trade dress, logos, corporate names, brand names, together with all translations,
adaptations, derivations, and combinations thereof and including all goodwill associated therewith,
and all applications, registrations, and renewals in connection therewith (“Trademarks™; (iv) works
of authorship (whether or not published), and all copyrights, designs and mask works, and all
registrations, applications and renewals in connection therewith (“Copyrights™); (v) Software; (vi)
domain names and URL sites and website content (“Net Names”™); (vii) trade secrets and rights in
confidential and proprietary business. infozjg@‘%j;it)p (including ideas, know-how, formulas,
compositions, processes and techniques, research and development information, technical data,
designs, drawings, specifications, research records, records of inventions, test information, financial,
marketing and business data, pricing and cost information, business and marketing plans and
proposals and customer and supplier lists and information, including all databases and related
information and profiles) (“Trade Secrets™); (viii) all good will and Claims arising out of or related
to infringement or misappropriation of any of the foregoing; and (ix) other proprietary or intellectual
property rights now known or hereafter recognized in any jurisdiction.

1.53  “Interim Management Agreement” - as defined in Section 7.11 below.
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1.54 “Inventory”-- shall mean all of Sellers’ finished goods products, raw materials, work-
in-process, pallets and supplies on hand, in tram‘s;‘?tl ot ori order as of the Closing Date,

1.55 “IRC” -- the Internal Revenue Code of 1986, as amended to the date hereof and
regulations issued by the IRS pursuant to the IRC.

1.56  “IRS”-- the United States Internal Revenue Service or any successor agency, and, to
the extent relevant, the United States Department of the Treasury.

1.57 “Knowledge” ~means (with respect to any Person other than an individual) the actual
awareness of a particular fact or circumstance by any individual who is serving as a director or
officer. An individual shall be deemed to have “Knowledge” of a particular fact or circumstance if
such individual is actually aware of such fact or circumstance or has possession of documents
(including emails) describing such fact or circumstance (regardless of whether such individual has
read such documents) or such fact or circumstance has been verbally communicated to such
individual.

1.58  “Leased Real Property” means all leasehold or subleasehold estates and other rights to
use ot oceupy any land, buildings, structures, improvements, fixtures or other interest in real property
held by Sellers,

1.59 “Leases” means all leases, subl,c;gfges, licenses, concessions and other agreements
(written or oral), including all amendments, extéiisions; renéwals, guaranties and other agreements
with respect thereto, pursuant to which any Seller holds any Leased Real Property, including the right
to all seourity deposits and other amounts and instruments deposited by or on behalf of Sellers,

1.60 “Legal Requirement” -~ any federal, state, provincial, territorial, local, municipal,
foreign, international, multinational, or other administrative Order, constitution, law, ordinance,
principle of common law, regulation, rule, statute, or treaty.

1.61 “Limited Power of Attorney” — as defined in Section 7.11 below.,

162  “Material Adverse Effect” -- shall mean (a) a material adverse effect on (i) the ability
of the Sellers to consummate the Contemplated Transactions or to perform their obligations under
this Agreement or any Ancillary Agreement, (ii) the Purchased Assets in the hands of Buyer, or (i)
the operation of the Business by Buyer as operated by Sellers priov to the Closing, or (b) the
imposition of a material lability or obligation on Buyer as a result of its purchase of the Purchased
Assets.

1.63  “Minimum Upset Bid” — as defined in Section 7.10(d) below.

1.64 “Miscellaneous Assets” -- shall mean all of Sellers’ Technology, promotion and
advertising materials and literature, business reted@s and beoks of account relating to the Business,
personnel records, records relating to the reséarch and development of products sold or being
developed for sale.. Fe
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1,65  “Pre-petition” -~ shall mean the period before the day of filing a voluntary petition for
relief under the Bankruptey Code

1.66  “Post-petition” -- shall mean the period on and after the day of filing a voluntary
petition for relief under the Bankruptcy Code.

1.67 “Occupational Safely and Health Laws” -- any Legal Requirement designed to
provide safe and healthful working conditions and to reduce eccupational safety and health hazards,
and any program, whether governmental or private (including those promulgated or sponsored by
industry associations and insurance companies), designed to provide safe and healthful working
conditions.

1.68  “Qrder” -~ any assessment, decree, citation, award, decision, injunction, judgment,
order, ruling, subpoena, or verdict entered, issued, made, or rendered by any Governmental Body or
by any arbitrator.

1.69  “Ordinary Course of Busmess w‘;_;lrl action taken by any Seller will be deemed fo
have been taken in the “Ordinary Course of Business” only if (a) such action is consistent with the
past practices of such Seller and is taken in the ordinary course of its normal day-to-day operations;
and (b) such action is similar in nature and magnitude to actions customarily taken, without any
authorization by the board of directors or stockholders, in the ordinary course of the normal day-to-
day operations of other Persons that are in the same line of business as such Seller; provided,
however, that no action shall be considered outside the Ordinary Course of Business if such action is
(i) required by the Bankruptcy Code, (ii) ordered by the Bankruptcy Court or {jii) customary ina case
under Chapter 11 of the Bankruptcy Code.

1.70  “Person” -- any individual, corporation (including any non-profit corporation), general
or limited partnership, limited liability company, joint venture, estate, trust, association,
organization, labor union, or other entity or Governmental Body.

1.71  “Proceeding” - Any action, arbitration, audit, hearing, investigation, litigation or suit
(whether civil, criminal, administrative, judicial or investigative, whether formal or informal,
whether public or private) commenced, brought, conducted or heard by or before, or otherwise
involving, any Governimental Body.

1.72  “Purchase Price” -~ as defined in Sgction 2.2 below,

1,73 “Purchased Assets” -~ shall meél, _ asitts of Sellers owned on the Closing Date
other than the Excluded Assets, including, without limitation:

(g)  the Facilities;
(h)  the Assumed Contracts;
(f)  the Equipment,

6] the Intangible Assets;
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(k) the Inventory;
H the Miscellancous Asseté;
(m)  all Accounts (subject to Section 7.12 below);

(m)  all goodwill associated with Sellers, the Business and the Purchased Assets;
and

(0)  all other property, other than the Excluded Assets, of every kind, character or
description owned by Sellers and used in connection with the Business, whether or not reflected on
the Sellers’ financial statements, wherever located and whether or not similar to the items
specifically set forth above,

174 “Recall” - - as defined in Section 5.1.10 below.

1.75  “Qualifying Bid” — a bid that meets the requirements of Section 7.10(d) below

176  “Release” -- means any release, spill, emission, discharge, leaking, pumping,
injection, deposit, disposal, dispersal, leaching or migration into the Environment or into or out of
any property, including the movement of Hazardous Materials through or in the Environment.

1.77 “Representative” -~ with respé'(;f"i@.—*‘& “particular Person, any director, officer,
employee, agent, consultant, advisor, or other representative of such Person, including legal counsel,
accountants, and financial advisors,

1.78  “Sale” — as defined in Section 7.10(b} below.

179  “Sale Approval Deadline” ~ as defined in Section 7.10(c) below.

1.80 “Sale Approval Order” - as defined in Section 7.10(b) below.

1.81  “Sale Motion™ — as defined in Section 7.10(b) below.

182  “Secured Lenders” - means Bank of America, N.A ., as agent, and any lender party to
the Second Amended and Restated Credit Agreement dated as of December 1, 2008 (as amended,
supplemented or otherwise modified from time to time) with The Specialty Packaging Group, Inc,, in
respect of which the Sellers are guarantors, all holders of hedging obligations or cash management
obligations secured by the collateral securing such credit agreement, and/or any lender providing a
debtor-in-possession lending facility pursuant to the 11 U.S.C, Section 364.

1.83  “Seller” — means each of Cosmolab, CSI or CNY individually and “Sellers” means
Cosmolab, CSI and CNY collectively.

1.84  “Seller Cure Cost Limit” - defined in Section 3. 1(d) below.

1.85 “Softwate” -- means (i) software, firmware, middleware, and computer programs,
including software implementations of algorithms, models and methodologies, whether in source
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code, object code, executable or binary code, (ii) databases and compilations, including data and
collections of data, whether machine readable or otherwise, and (1ii) documentation, such as user
manuals and training materials relating to any of the foregoing,

1.86 “Successor Taxes” — as defined in Section 7.1(1) below.

1.87 “Tax” or “Taxes” -- means all (i) United States federal, state or local or non-United
States taxes, assessments, charges, duties, levies orother similar governmental charges of any nature,
including all income, gross receipts, employment, franchise, profits, capital gains, capital stock,
Transfer Tax, sales, use, occupation, property, excise, severance, windfall profits, stamp, stamp duty
reserve, license, payroll, withholding, ad valorem, value added, alternative minimum, environmental,
customs, social security (or similar), unemployment, sick pay, disability, registration and other taxes,
assessments, charges, dufies, fees, levies or other similar governmental charges of any kind
whatsoever, whether disputed or not, together with all estimated taxes, deficiency assessments,
additions to tax, penalties and interest; (i) any liability for the payment of any amount of a type
deseribed in clause (i) arising as a result of being or having been a member of any consolidated,
combined, unitary or other group or being or having been included ot required to be included in any
Tax Return related thereto; and (iii) any liability for the payment of any amount of a type described
in clause (i) or clause (ii) as a result of any obligation to indemnify or otherwise assume or succeed
to the liability of any other Person,

1.88  “Tax Return” -- means any return, declaration, report, estimate, statement, form,
information return or other document filed with or supplied to or required to be provided to a
Governmental Body with respect to Taxes, including any schedule or attachment thereto and any
amendment thereof,

1.89  “Technology” -- means tangible embodiments of Intellectual Property, whether in
electronic, magnetic, optical, written or other ,mq.qia,_ including Software, technical documentation,
specifications, designs, bills of material, build instructions, test reports, schematics, databases, lab
notebooks, processes, prototypes, samples,  studies, or other know-how and other works of
authorship.

1.90  “Termination Date” — as defined in Section 7.10(f) below.

191  “Transfer Tax” -- means all transfer, real properfy transfer, stock transfer,
documentary, sales, use, stamp, registration and other similar Taxes (including penalties and
interest),

1.92  “Treasury Regulations” -- means the income fax regulations, including temporary
regulations, promulgated under the IRC, as such regulations may be amended from time to time
(including corresponding provisions of succeeding regulations),

ARTICLE i
PURCHASE AND SALE OF PURCHASED ASSETS

2.1 Purchase of Assets. Subject to the terms and conditions herein set forth, on the
Closing Date, Buyer wil! purchase and acquire, and Sellers will sell, assign, convey and transfer
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to Buyer, the Purchased Assets. To the extent that any Assumed Contract hereunder is not
assignable without the Consent of another Person that has not been obtained, this Agreement
shall not constitute an assignment or an attempté:r] assignment ther eof to Buyer or an assumption
of Sellers’ obligations thereunder by Buyer if suich assignment or attempted assignment and
assumption would constitute a breach thereof, If any such Consent cannot be obtained, Sellers
will cooperate with Buyer in any commeicially reasonable effort designed to secure for Buyer the
benefits heretofore available to Seflers under the relevant Assumed Contract.

2.2 Consideration. The consideration for the purchase of the Purchased Assets and the
Business as provided herein and Sellers’ other obligations under this Agreement is Thirteen
Million Dollars ($13,000,000) in cash minus any Accounts Shortfall plus Buyer's obligations
under Article I below plus Buyer’s obligation under 4.2(c) below (collectively, the “Purchase
Price”).

2.3 Expenses and Taxes of Transfer, All Taxes and recording fees arising out of or
retating to the Purchased Assets shall be borne and paid for by the party who pursuant to
applicable Legal Requirements bears (or who is deemed to bear) the cost, fee or Tax, Nothing
contained in this Agreement shall be construed to obligate or require the Buyer to pay, or be
liable for, any business, occupation, real or personal property, use, withholding, income or
similar Taxes or any Tax of any kind related to any period prior to the Closing Date.

2.4  Deposit, .
Al l{ %i .

Within one (1) Business Day of the date hez eof, Buyel has dep031ted the Deposit with the Escrow
Agent pursuant to the Escrow Agreement.

2.5 Allocation of Purchase Price,

Sellers and Buyer shall use reasonable efforts to muiually agree on an allocation of the Purchase
Price and the Assumed Liabilities among the Purchased Assets according to the relative fair market
values of such assets on the Closing Date in compliance with the requirements of Section 1060 of
the Code. If Sellers and Buyer are unable to agree on such fair market values within twenty (20)
days afier the Closing Date, Sellers and Buyer shall select a mutually acceptable qualified
independent appraisal firm to defermine such fair market values. The conclusions of such
appraisal firm shall be conclusive and binding. The fees and expenses of such appraisal firm shall
be shared equally by Sellers and Buyer. If Seflers and Buyer are unable to select any such appraisal
firm within such twenty (20) day period, either Sellers or Buyer may apply to the Bankruptey
Court for the appointment of such firm and the decision of such Court shall be final and binding on
the parties. Any adjustments to the Purchase Price and the Assumed Liabilities shall be reflected in
a manner consistent with Section 1060 of the Code. Sellers and Buyer agree that they shall (a)
cooperate in good faith in preparing Internal Revenue Service Form 8594; (b) furnish a copy of
such Form 8594 to the other in draft form within a reasonable period of time prior to its filing due
date, (c) file all Tax Returns in a manner conslstent with such allecation and (d) not take any
position inconsistent with such allocation on aﬁy of their Tax Returns, in any refund claim, in any
litigation or otherwise,
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ARTICLE 111
ASSUMED LIABILITIES

3.1 Assumed Contracts.

(a) Subject to the terms and conditions of this Agreement, and except as set forth
in Section 3.1(d), Sellers shall assign or cause to be assigned, and Buyer shall assume, pay, perform
and discharge all of Sellers’ undischarged obligations incurred or arising under the Assumed
Contracts listed in Schedule 3.1, with réspect 'fdjft'hefgjéz‘.iod ‘commencing on the day following the
Closing Date (such undischarged obligations hereinafter referred to as the “Assumed Liabilities™).

(b}  Schedule 3.1 may, at Buyer’s sole discretion, be amended to delete any item
set forth therein by written notice to Sellers at any time up to two (2) days before issuance of the Sale
Approval Order.

(¢)  Schedule 3.1 may, at Buyer's sole discretion, be amended to add items thereto
by written notice to Sellers at any time up to two (2) days before issuance of the Sale Approval
Order.

(d) At Closing, Sellers will pay (i) all Cure Costs for Assumed Coniracts set forth
on the initial Schedule 3.1 prepared on the date hereof, and (if) Cure Costs of up to an aggregate fotal
of $25,000 (the “Seller Cure Cost Limit”) for any Assumed Confracts added to Schedule 3.1 at
Buyer’s direction or with Buyer’s consent after the date hereof and Buyer will pay any such Cure
Costs in excess of the Seller Cure Cost Limit,

(¢)  Buyer shall not be liable for (i) any Claims arising from Sellers’ assignment
and Buyer's assumption of the Assumed Contracts; and/or (i1) rights or remedies claimed by third
parties under any of the Assumed Contracts which broaden or vary the rights and remedies such third
parties would have had against Sellers if the sal “ihd purchase of the Purchased Assefs were not 10
ocour, LR

3.2  Excluded Liabilities. Except for the Assumed Confracts, Buyer shall not assume
and under no circumstances shall Buyer be obligated to pay or assume, and none of the assets of
Buyer or any Affiliate shall be or become lable for or subject to, any liability, cost, damage,
expense, indebtedness, commitment, or obligation of Sellers or any of their Affiliates, whether
known or unknown, fixed or contingent, recorded or unrecorded, currently existing or hereafter
arising or otherwise (collectively, the “Excluded Liabilities”).

ARTICLE IV
THE CLOSING

41  Time and Place. The consummation of the transactions contemplated by this
Agreement (the “Closing”) shall take place afier all conditions in ARTICLE VI below have
been satisfied or waived on the date provided in Section 7.10(f) below at the offices of
Cosmolab’s local counsel in Wilmington, Delaware or at such other time and place as may be
mutually agreed upon in writing between Buyer and Cosmolab. The date on which the Closing

CiNLibrary 2049600v.10




EXECUTION VERSION

oceurs is referred to herein as the “Closing Date”. The transactions contemplated by this

Agreement shall be effective as of at 12:01 a.m. local time on the Closing Date.

4.2 Deliveries at Closing by Buyer. At the Closing, unless otherwise waived in
writing by Seller, Buyer shall deliver to Sellers;thg following:

(@  The cash portion of the Purchase Price, less the Escrow Fund, by wite transfer
of immediately available funds to Cosmolab (or to or on behalf of the Secured Lenders as set forth in
the Sale Approval Order);

(b)  Release of the Escrow Fund to Sellers;

(¢)  Reimbursement for Post-petition payments of Pre-petition debts owed by a
Seller to essential suppliers (which essential suppliers will be pre-approved by Buyer) in a total
aggregate amount not to exceed One Million Dollars ($1,000,000), with such reimbursement to be
made by wire transfer of immediately available funds to Cosmolab (or to or on behalf of the Secured
Lenders as set forth in the Sale Approval Order) upon written request therefor delivered at least three
(3) Business Days prior to Closing, which request shall be accompanied with a description in
reasonable detail including suppliers’ names, total paid amount and date of all such payments, and all
relevant back-up documentation, including a written statement of the respective supplier confirming
that no Pre-petition debts will be claimed against the Buyer (it being understood and agreed that a
lack of documentation for a specific supplier will only relieve Buyer of its reimbursement obligation
with respect to that supplier);

(@)  The Assignment and Q§I§igmption_Agreement (as defined below), fully
executed by Buyer; R '

(e)  Copies of resolutions duly adopted by the Board of Directors of Buyer,
authorizing and approving its performance of the transactions contemplated hereby and the execution
and delivery of this Agreement and the documents described herein, certified as true and of full force
as of the Closing, by an appropriate officer of Buyer;

6] A certificate of the President or a Vice President of Buyer certifying the
satisfaction of the conditions in Sections 9.1 and 9.2 below;

(g) A certificate of incumbency for the officers of Buyer executing this
Agreement or making certifications for the Closing;

(R) A certificate of existence and good standing of Buyer from the state of
Tennessee, dated the most recent practical date prior to the Closing; and

(i) Such other instruments and documents as Sellers reasonably deem necessary
to effect the Contemplated Transactions,

4.3  Deliveries at Closing by Sellers, Af the Closing and unless otherwise waived in
writing by Buyer, Sellers shall deliver to Buye;jlt!}%g following:
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(@) A General Assignment, Conveyance and Bill of Sale, in the form attached as
Exhibit A (the “General Assignment, Conveyanee and Bill of Sale™), fully executed by each Seller;

(b)  AnAssignmentand Assumption Agreement, in the form attached as Exhibit B
(the “Assignment and Assumption Agreement”), fully executed by each Seller;

(¢}  AnAssignment of Trademarks and Trademark Rights in the form attached as
Exhibit C (the “Assignment of Trademarks and Trademark Rights”) fully executed by each Seller;

(d)  An Assignment of Patents and Patent Rights in the form attached as Exhibit D
(the “Assignment of Patents, Design Patents, Patent and Design Rights™) fully executed by each
Seller;

(¢)  An Assignment of General Intangibles in the form attached as Exhibit E (the
“General Assignment of Intangibles™) fully executed by each Seller;

& An Assignment of Internet Domain Names in the form attached as Exhibit F
(the “Assignment of Internet Domain Names”) fully executed by each Seller;

(g) A Copyright Assigmhen:tffﬁ the form attached as Exhibit G (the “Copyright
Assignment”) '

(h)  Aletter agreement in the form attached as Exhibit H (the “Letter Agreement”)
executed by each of Specialty Packaging Corporation, a Cayman Islands company, Cosmolab Europe
AG, a Swiss company, Cosmolab Asia, Ltd., a Cayman Islands company, Cosmolab (Far East)
Limited, a Flong Kong company and Cosmolab (Suzhou) Cosmetics Co. Ltd., a Suzhou PRC WOFE,

() If required pursuant to Section 7.11 below, the Limited Power of Attorney
fully executed by each Seller;

) If required pursuant to Section 7.11 below, the Interim Management
Agreement fully executed by each Seller;

(k)  Copies of resolutions duly adopted by the Board of Directors of each Seller,
authorizing and approving its performance of the Contemplated Transactions and the execution,
delivery and performance of this Agreement, the Ancillary Agreements and the documents described
herein, certified as true and of full force as of the Closing, by the appropriate officers of such Seller;

M Certificates of the President or a Vice President of each Seller, certifying the
satisfaction of the conditions in Sections 8.1 and 8.2 below;

‘ SUNE 1 DA
(m) A certificate of the President or a Vice President of Cosmolab, certifying (i)
the aggregate amount of Eligible Accounts as of a date within two (2) Business Days prior to the
Closing Date and (ii) the pro rations required to be paid by Sellers at Closing pursuant to Section 7.9
below, i.e., the estimated prorated Sellers’ share of any Successor Taxes that are due and payable on
or after the Closing Date and all Post-petition costs, including for salaries, electricity, employee
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benefits and/or rents relating to Assumed Contracts, with respect to periods encompassing before the
Closing Date;

()  Certificates of incumbency for the officers of each Seller executing this
Agreement or making certifications for the Closu)g,

(0)  Certificates of existence and good standing of each Seller from the state in
which it is incorporated, dated the most recent practical date prior to the Closing;

(p)  Allcertificates of title and other documents evidencing an ownership interest
conveyed as part of the Purchased Assets;

(@ A copy of the Sale Approval Order;

() Proof that all cure amounts owing under the Assumed Contracts up to the
Seller Cure Cost Limit have been paid, or instructions providing for the wiring of funds at Closing fo
make payment of such cure amounts up to the Seller Cure Cost Limit; and

(s) Such other instruments and documents as Buyer reasonably deems necessary
1o effect the Contemplated Transactions.

ARTICLE VY
REPRESENTATIONS AND WARRANTIES OF THE SELLERS

5.1  Representations And Warranties As To The Sellers, The Sellers hereby jointly
and severally represent and warrant to Buyer as; f@]lows

5.1.1 Organization And Good Standing. Each Seller is a corporation duly
organized, validly existing, and in good standing under the laws of its jurisdiction of
incorporation, with full corporate power and authority to conduct its business as it is now being
conducted., Each Seller is duly qualified to do business as a foreign corporation and is in good
standing under the laws of each state or other jurisdiction where the failure so to qualify would
have a material adverse effect on the financial condition, business, assets or results of operations
of such Seller. Each Seller has made available to Buyer copies of its charter and bylaws, as
currently in effect,

5.1.2 Authority; No Conflict,

(@)  This Agreement has been duly executed and delivered by the Sellers.

(b)  Neither the execution and delivery of this Agreement nor the consummation or
performance of any of the Contemplated Transactions will, directly or indirectly (with or without
notice or lapse of time or both):

i contravene, conflict with, or result in a violation of (A) any
provision of the charter and bylaws of any. of the Sellers, or (B) any resolution
adopted by the board of directois OF the stockholders of any of the Sellers; or
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(i)  contravene, conflict with, or result in a violation of, any Legal
Requirement or any Order to which any Seller, or any of the Purchased Assets, is
subject;

(c)  Except as set forth in Schedule 5.1.2(¢) and subject to Bankruptey Court
approval, no Seller is or will be required to give any notice to or obtain any Consent from any Person
in connection with the execution and delivery of this Agreement or the consummation or
performance of any of the Contemplated Transactions in all material respects which has not been
previously given or obtained.

5.13 Powers, The execution, delivery, and performance of this Agreement by
Sellers and all Ancillary Agreements to which Sellers are party, and the consummation of the
Contemplated Transactions by Sellers have been duly authorized by all appropriate corporate action.

5.14 Binding Agreement. This Agreement and all Ancillary Agreements are
and will constitute the valid ard legally binding obligations of Sellers, and are and will be
enforceable against Sellers, in accordance with their respective terms, subject to bankruptcy,
insolvency, moratorium or other laws affecting creditors’ rights and general equitable principles.

5.1.5 Taxes. Except as s'é't"%grth*in‘Scheduie 5.1.5:

(a)  Bachofthe Sellers has timely filed all Tax Returns that it was required to file
either separately or as a member of a group of corporations pursuant {0 applicable Legal
Requirements, All such Tax Returns wete correct and complete in ali respects and were prepared in
substantial compliance with all applicable Legal Requirements, All Taxes owed by each Seller
(whether or not shown or required to be shown on any Tax Return) have been paid, None of the
Sellers currently is the beneficiary of any extension of time within which to file any Tax Return, No
Claim has ever been made by an authority in a jurisdiction where any Seller does not file Tax
Returns that any Seller is or may be subject to taxation by that jurisdiction. There are no existing, or
to Sellers’ Knowledge threatened, Encumbrances on any of the Purchased Assets that arose in
connection with any failure (or alleged failure) to pay any Tax.

(b)  Each Seller has withheld and paid all Taxes required to have been withheld
and paid in connection with any amounts paid or owing to any employee, independent contractor,
creditor, stockholder, or other third party, and all Forms W-2 and 1099 (or similar forms under any
foreign Legal Requirements) required with respect thereto have been properly completed and timely
filed.

(¢)  Nodirector or officer (or employee responsible for Tax matters) of any Seller
expects any authority to assess any additional Tq)g’é;s for any period for which Tax Returns have been
filed, There is no dispute or claim concerning any Tax liability of any Seller either (A) claimed or
raised by any authority in writing or (B) as to which any Seller has Knrowledge based upon personal
contact with any agent of such authority. Schedule 5.1.5(c) lists all federal, state, local, and foreign
income Tax Returns filed with respect to each Seller for taxable periods ended on or after December
31, 2006, indicates those Tax Returns that have been audited, and indicates those Tax Returns that
currently are the subject of audit. Sellers have delivered or made available to Buyer correct and
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i

complete copies of all income Tax Returns, examination reports, and statements of deficiencies
assessed against ot agreed to by Sellers since December 31, 20006,

(d)  No Seller has waived any statute of limitations in respect of Taxes or agreed to
any extension of time with respect to a Tax assessment or deficiency.

(¢)  Theunpaid Taxes of each Seller (i) did not, as of the most recent fiscal month
end, exceed the reserve for Tax Liability (rather than any reserve for deferred Taxes established to
reflect timing differences between book and Tax income) set forth on the face of the Sellers balance
sheet (rather than in any notes thereto), and (if) do not exceed that reserve as adjusted for the passage
of time through the Closing Date in accordance with the past custom and practice of each Seller in
filing its Tax Returns,

()  None of the Assumed Liabilities is an obligation to make a payment that is not
deductible under IRC § 280G or similar provision of foreign Legal Requirement. Each Seller has
disclosed on its federal income Tax Returns all positions taken therein that could give rise to a
substantial understatement of federal income Tax within the meaning of IRC § 6662, No Sellerisa
party to any Tax allocation or sharing agreement. No Seller (i) has been a member of an affiliated
group filing a consolidated federal income Tax Rzt (other than‘a group the common parent of
which was Specialty Packaging Holdings, Inc. and (if) has any liability for the Taxes of any Person
under Treasury Regulations § 1,1502-6 (or any similar provision of state, local, or foreign law), as a
transferee or successor, by contract, or otherwise.

(g)  No Seller has disttibuted stock of another Person, or has had its stock
distributed by another Person, in a transaction that was purported or intended to be governed in
whole or in part by IRC § 355 or IRC § 361,

5.1.6 Employee Benefits.

(a)  Schedule 5.1.6 sets forth a correct and complete list of all Employee Benefit
Plans that are maintained by each Seller and identifies all Employee Benefit Plans that are
maintained in a jurisdiction outside the United States (the “Foreign Plans”), Neither the Sellers nor
any BRISA Affiliate has maintained or coniributed to any plans subject to Title IV of ERISA,
including any “multiemployer plan” as defined in Section 3(37) of ERISA.

(b)  Correct and complete copies of the following documents with respect to each
of the Employee Benefit Plans have been made available to Buyer by the Sellers, to the extent
applicable: (i) any plan documents and related trust documents, insurance contracts or other funding
arrangements, and all amendments thereto; (ii) the Forms 5500 (or similar annual repott) and all
schedules thereto for the three most recent year$; m)the imost recent actuarial report, if any; (iv) the
most recent IRS determination letter (or similar determination letter or ruling issued by any
Governmental Body with respect to any Foreign Plan); (v) the most recent summary plan
descriptions; and (vi) written descriptions of all non-written agreements relating to the Employee
Benefit Plans.
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(¢)  TheEmployee Benefit Plans have been maintained, funded and administered
in accordance with their terms and comply in all matesial respeets with all applicable provisions of
ERISA, the IRC and all other Legal Requirements.

(&)  Each Employee Benefit Plan that is intended to meet the requirements for tax-
favored treatment under Subchapter B of Chapter 1 of Subtitle A of the IRC meets such
requirements, Each Foreign Plan that is intended to have tax-favored status under any applicable
foreign Law meets the requirerents of such foreign Law. No event has occurred with respect to the
operation of the Employee Benefit Plans that would cause the imposition of any material liability,
penalty or tax under ERISA, the IRC or any other applicable law, excluding any benefits properly
payable under or any income or employment taxes properly withheld or properly accrued or paid
with respect to any Employee Benefit Plan,

(¢)  Each Employee Benefit Plan that is intended to be a qualified plan under
Section 401(a) of the IRC meets the requireméﬁﬁﬁi for.such gualification and the related trusts are
exempt under Section 501(a) of the IRC. Each Foreign Plan has obtained from the Governinental
Body having jurisdiction over such plan any required determinations that such plans are in
compliance with the Legal Requirements of such Governmental Body.

H All contributions (including all employer contributions and employee
contributions) required to have been made under any of the Employee Benefit Plans (including
workers compensation) or by Legal Requirement have been timely made.

(g)  WNone of the Sellers , any ERISA Affiliate nor any organization to which any
of the Sellers or any ERISA Affiliate is a successor or parent corporation within the meaning of
Section 4069(b) of ERISA has engaged in any transaction within the meaning of Section 4069 or
4212{(c) of ERISA.

()  There are no pending investigations, actions, Claims or lawsuits that have
been asserted in writing or instituted against the Employee Benefit Plans, the assets of any of the
trusts under the Employee Benefit Plans or the sponsor or administrator of any of the Employee
Benefit Plans, or against any fiduciary of the Employee Benefit Plans with respect lo the operation of
any of the Employee Benefit Plans (other than benefit claims).

) There have been no “prohibited transactions” (within the meaning of section
406 of ERISA and section 4975 of the IRC)'“Wfth respect to any Bmployee Benefit Plan, No
fiduciary has any lability for material breach of fidticiary duty or any other material failure to act or
comply in connection with the administration or investment of the assets of any such Employee
Benefit Plan, No action, suit, proceeding, hearing or investigation with respect to the administration
or the investment of the assets of any such Employee Benefit Plan (other than routine claims for
benefits) is pending or, to the Knowledge of the Sellers, threatened,

)] None of the Employee Benefit Plans provides for post-employment life
insurance or health benefits coverage, except as may be required under Part 6 of Subtitle B of Title I
of BRISA (or any similar requirement of any other Legal Requirements) at the expense of the
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participant or the participant’s beneficiary, or coverage through the last day of the month following
the date of termination of employment,

(k)  Neither the execution and delivery of this Agreement nor the consummation of
the transactions contemplated hereby will (i) result in any payment becoming due to any employee
under any Employee Benefit Plan; (i) increase any benefits otherwise payable under any Employee
Benefit Plan; or (iii) result in the acceleration of the time of payment or vesting of any such benefits
under any Employee Benefit Plan. ‘i‘, L

6y Each Employee Benefit Plan which is a “group health plan” as defined in
Section 5000(b)(1) of the IRC has been operated in compliance with the requirements of Section
4980B of the IRC and Sections 601 through 608 of ERISA (“COBRA”), and each Employce Benefit
Plan, to the extent applicable, is in compliance with the privacy, security and other provisions of the
Health Insurance Portability and Accountability Act of 1996,

(m)  Each Employee Benefit Plan which is a nonqualified deferred compensation
plan, within the meaning of Sectior 409A of the IRC has been operated in good faith compliance
with the requirements of Section 409A (or an available exemption therefrom) and has been amended
to comply with Section 409A such that amounts of compensation deferred or payable thereunder will
not be includible in gross income under Section 409A prior to the distribution of benefits in
accordance with the terms of the plan and will not be subject to the interest and additional tax under
Section 409A(a)(1)(B) of the IRC,

5.1.7 Compliance With Legal Requirements. Subject to the Bankruptey Code:

(a) each Seller is, and at all times since December 31, 2008 has been, in
compliance with each Legal Requirement that is or was applicable to it or to the conduct or operation
of its business or the ownership or use of any of‘ii_l;s assets;

B
(b)  no event has oceurred or Circumstance exists that (with or without notice or
lapse of time or both) (A) constitutes ot resulted in a violation by any Seller of, ora failure on the
part of any Seller to comply with, any Legal Requirement or Governmental Authorization, or (B) will
give rise to any obligation on the part of any Seller to undertake, or to bear all or any pottion of the
cost of, any remedial action of any nature; and

(¢)  noneofthe Sellers has received any notice or other communication from any
Governmental Body or any other Person regarding (A) any violation of, or failure to comply with,
any Legal Requirement, or (B) any obligation on the part of the Sellers to undertake, or to bear all or
any portion of the cost of, any remedial action of any nature.

5.1.8 No Collective Bargaining Agreements, etc,

(a) No Seller is, and no Seller has been since December 31, 2008, a party to any
collective bargaining agreement; and

(b) (i) since December 31, 2008, there has not been, there is not presently pending
or existing, and to Sellers’ Knowledge, there is not threatened, any strike, slowdown, sick out,
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picketing, wotk stoppage or employee grievance process involving any Seller; (ii) to Sellers’
Knowledge, no event has occured or circumstance exists that could provide the basis for any
material work stoppage, slowdown or other labor dispute; (iii) there is not pending or, fo Sellers’
Knowledge, any organizational activity or other labor dispute against or affecting any Seller or the
Facilities; (iv) no application or petition for an election of or for certification of a collective
bargaining agent is pending; (v) no material grievance or arbitration Proceeding exists that might
have a Material Adverse Effect; (v) there is no lockout of any employees by any Seller, and no such
action is contemplated by any Seller; and (vi there has been no material charge of discrimination
filed against or, to Sellers’ Knowledge, threatened against any Seller with the Equal Employment
Opportunity Commission, the Department of Labor or similar Governmental Body.

5.1.9 Environmental Matters. To the Knowledge of Sellers, and except as
described on Schedule 5.1.9: _ &,

(a) Each of the Sellers is in éé(}hﬁpfi"a'ziée with all applicable Environmental Laws
in all material respects; '

(b)  Each of the Sellers is in material compliance with all Governmental
Authorizations that are required pursuant to Environmental Laws for the ownership and use of the
Purchased Assets and the operation of the Business as currently being conducted;

(¢)  There has been no Release of any Hazardous Materials into the Environment
by any Seller or any Person for whom any Seller may be legally responsible since December 31,
2008 which would reasonably be expected to result in liability to the Seller under any applicable
Environmental Law;

(d)  None of the Sellers is in default under, or in violation of, any binding Order
pursuant to any applicable Environmental Law; and

(¢)  The Sellers have not entered into any consent decree or other written
agreement with any Governmental Body in settlement of any alleged violation of or liability under
any applicable Environmental Law, under which decree or agreement the Sellers have any unfulfilied
material obligations.

The representations and warranties in this Section:S, 1.9 are the sole and exclusive representations
and warranties of the Sellers concerning environmental matters, including, without limitation,
any matters arising under any Environmental Laws,

5.1.10 Product Warranty; Products Liability.

{(a) Each product designed, developed, manufactured, distributed, shipped,
delivered, sold, serviced or supported by or on behalf of the Sellets (i) has been designed, developed,
manufactured, distributed, shipped, delivered, sold, serviced or supported, as applicable, in material
conformity with all applicable contractual commitments (including all applicable wananties and
representations), and (ii) is free from material defects in design, material and workmanship.
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()  There are not presently pending, or to Sellers” Knowledge threatened, any
Proceedings or Claims relating fo any alleged hazard or alleged defect in design or manufacture
relating to any product designed or manufactured by any Seller included in the Purchased Assets,
excluding warranty claims made in the Ordinary Course of Business. Schedule 5.1.10 sets fortha
true and complete list of all product recalls or written post-sales warnings involving any product
designed or manufactured by any Seller since Degember 31, 2008 included in the Purchased Assets,
excluding wartanty claims in the Ordinary Course of Business {each, a “Recall”) and any pending
investigations being conducted by any Seller or, to the Sellers’ Knowledge, by any other Person or
Governmental Body concerning a Recall relating to any product designed or manufactured by any
Seller included in the Purchased Assets, To Sellers’ Knowledge, no Seller has any liability (and to
Sellers’ Knowledge thers is no basis for any present or future action against it giving rise to any
liability) arising out of any injury fo individuals or property as a resuit of the ownership, possession
or use of any service or product delivered by any Seller included in the Purchased Assets,

5.1.11 Title to and Sufficiency of Assets and Bquipment, ete. Except as set forth
in Schedule 5.1.11 and except with respect to the Excluded Assets, (i) the Sellers have good and
marketable title to the Purchased Assets which constitute all of the assets necessary to operate the
Business in all material respects in the manner presently operated by Sellers, (ii) the Assumed
Contracts ate in full force and effect and, subject to the effects of the Bankruptey Case, to Sellers’
Knowledge none of the other parties thereto are in breach or have threatened termination of any
thereof, and (iif) all of the Equipment included in the Purchased Assets is in good repair and
condition consistent with the requirements and normal conduct of the Business, ordinary wear and
tear excepted.

51,12 Cettain Claims. There is no pending, or to Seliers’ Knowledge threatened,
Claim or Proceeding against Buyer by a Governmental Authority or other Person that challenges, or
may have the effect of preventing, delaying, mal]gbij.’ig.i.!-lggg], or otherwise interfering with, any of the
Contemplated Transactions. L

ARTICLE VI
REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Sellers as follows:

6.1.1 Organization And Good Standing, Buyer is a cotporation duly organized,
validly existing, and in good standing under the laws of the State of Tennessee.

6.1.2 Authority: No Conflict; Competing Business.

(a)  This Agreement has been duly executed and delivered by Buyer. This
Agreement and all Ancillary Agreements are and will constitute a legal, valid, and binding obligation
of Buyer, and are and will be enforceable against Buyer in accordance with their terms, subject to
bankruptey, insolvency, moratorium or other laws affecting creditors’ rights and general equitable
principles, Buyer has the absolute and unrestricted right, power, and authority to execute and deliver
this Agreement and all Ancillary Agreements and to perform ifs obligations hereunder and
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thereunder and the entry into this Agreement and each Ancillary Agreement has been duly authorized
by all necessary action on the part of Buyer.

(b)  Neither the execution and delivery of this Agreement by Buyer nor the
consummation or performance of any of the Contemplated Transactions by Buyer will give any
Person the right to prevent, delay, or otherwise interfere with any of the Contemplated Transactions
pursuant to:

() any provision of Buyer’s organizational documents;

(i)  any resolution adopted by the board of directors ot the stockholders
of Buyer; o
(iii) any Legal Requi'ﬁéi’r‘lcntbr Order to which Buyer may be subject; or
(iv)  any contract to which Buyer is a party or by which Buyer may be
bound.

(c) Bxcept as set forth in Schedule 6.1.2, Buyer is not and will not be required to
obtain any Consent from any Person in conection with the execution and delivery of this Agreement
or the consummation or performance of any of the Contemplated Transactions.

6.1.3 Certain Claims. There is no pending, or to Buyer’s Knowledge threatened,
Claim or Proceeding against Buyer by a Governmental Authority or other Person that challenges,
or may have the effect of preventing, delaying, making illegal, or otherwise interfering with, any
of the Contemplated Transactions.

ARTICLE VII
ADDITIONAL COVENANTS AND AGREEMENTS

7.1  Conduct of the Business., During the period from the date hereof through the
Closing Date, except as otherwise consented to by Buyer, except if prohibited by the Bankrupicy
Code or an Order of the Bankruptcy Court and except as otherwise contemplated herein, Sellers
will: Cham

(a) conduct the Business in the Ordinary Course of Business;

(b) without making any commitment on Buyer’s behalf, use commercially
reasonable efforts to preserve the Business and Purchased Assets substantially intact and maintain
existing relations and goodwill with all customers, suppliers and distributors, provided that Sellers
shall not be required to make any payments of Pre-petition amounts due which Seller is not permitted
to pay under the Bankruptey Code, except as required or permitted by an Order of the Bankruptcy
Court or a confirmed plan of reorganization, or make material changes to their rights or obligations,
in order to maintain such relations and goodwill;

{c) pay all required Post-petition payments through the Closing Date and pay all
Cure Costs up to the Seller Cure Cost Limit pursuant to Section 3.1(d) above;
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(d)  maintain for the benefit of Sellers the insurance policies in effect on the date
hereof until the Closing Date;

(e) not sell or dispose of any material Purchased Assets other than sales of
Inventory in the Ordinary Course of Business;

(f) maintain the Purchased Assefs in a state of good repair and condition
consistent with the requirements and normal conduct of the Business, ordinary wear and tear
excepted;

() comply with ali Legal Réﬁi:;i_re,nlénm and contractual obligations applicable to
the operation of the Business and the ownership and use of the Purchased Assets;

(h)  cooperate with Buyer and assist Buyer in identifying the Governmental
Authorizations required by Buyer to operate the Business from and after the Closing Date and, if
required, either transferring existing Governmental Authorizations of the Sellers to Buyer, where
permissible, or aiding Buyer in obtaining new Governmental Authorizations for Buyer;

6] account for, make appropriate filing of Tax Returns with respect to, and pay
when due all Taxes, assessments and other governmental charges that are due and payable before the
Closing Date and that (i) could impose a lien on the Purchased Assets or (ii) result in successor
liability on the Buyer, including real property Taxes or the Tennessee Franchise and Excise Tax, or
(iif) are not dischargeable in bankruptey (collectively, “Successor Taxes™);

{0 pay all Post-petition trade accounts payable as required by the Bankruptey
Code; and

(k)  payall fees which are due as of the date hereof or become due prior to Closing
and which are necessary to maintain or renew, and take all necessary actions to maintain or renew,
each item of Intellectual Property.

7.2 Investigation by Buyer. Dufahg the period froim the date hereof through the
Closing Date, Buyer and its Representatives shall, upon reasonable notice, (i) have full and
complete access during normal business hours to all Facilities, other properties, assets, books,
financial and operating data, records, Governmental Authorizations, Contracts and documents
related to the Business, the Assumed Coniracts, the Assumed Liabilities or included in the
Purchased Assets, (b) be furnished with copies of all such Contracts, Governmental
Authorizations, books, files and records and other existing documents and data as Buyer may
reasonably request, and (c) be furnished with such additional financial, operating and other
relevant data and information as Buyer may reasonably request, Sellers shall otherwise cooperate
and assist, to the extent reasonably requested by Buyer, with Buyer’s investigation of the
Business, Facilities, other properties, Purchased Assets, Assumed Contracts, Assumed
Liabilities, assets and financial condition related o each Seller, In addition, Buyer shall have the
right to have the Facilities, Equipment and Inventory inspected by Buyer and its Representatives,
at Buyer's sole cost and expense, for purposes of determining the physical condition and legal
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characteristics of the Facilities, Equipment and Inventory. For avoidance of doubt, any such
inspection shail not involve any invasive, destructive or subsurface testing.

73  Consents, Assoonas practicable after the date hereof, Sellers and Buyer shall use
commercially reasonable efforts to obtain all Consents, in form and substance reasonably
acceptable to Buyer, as are or may be necessary to permit the assignment of the Contracts and the
wransfer of the Purchased Assets to the Buyer and the consummation of the Contemplated
Transactions and to enable Buyer to conduct the Business from and after the Closing as currently
conducted by Sellers, provided that Sellers shalt not be required to make any material payments
or material changes to their rights or obligations in order to obtain any such Consents.

74  Fulfillment of Conditions, Bach of Sellers and Buyer shall take all commercially
reasonable actions within its control to fulfill as soon as practicable the conditions set forth in
Articles VIIT and IX hereof, respectively.

75  Announcements. Sellers and Buyer agree that no announcement or press release
shall be made by either Seliers or Buyer relating to the transactions contemplated hereby unless
approved in writing in advance by the other party hereto, excepl that any patty hereto may, upon
not less than three (3) Business Days prior written notice to the other party herelo, make such
announcement, press release or other report as may be required by any applicable Legal
Regquirement.

7.6  Change of Cosmolab, Inc. Name. Each Seller covenants and agrees that, within
three (3) Business Days after the terminatidn.zéﬁ}thg Jnterim Management Agreement or earlier
following Closing upon Buyer’s request, such Seller will file with appropriate Governmental Bodies
an amendment to its organizational or constituting docwments changing ifs name to a name that shall
ot include the word “Cosmolab” or any confusingly similar word, Certified copies of all such filed
amendments shall be promptly furnished to Buyer.

77  Further Assurances; Access fo Records.

(a)  Sellers hereby agree that they will at any time and from time to time following
the Closing Date, upon the reasonable request of Buyer, execute, acknowledge and deliver, or will
cause to be executed, acknowledged and delivered, all such further acknowledgments, deeds,
assigninents, transfers, conveyances and assurances as may be reasonable and necessary for the better
assigning, conveying and transferring to Buyer and to its successors and assigns, or for aiding and
assisting in collecting and reducing to possession, any and all of the Purchased Assets to be conveyed
to Buyer as provided herein. Sellers shall also furnish Buyer with such information and documents
in its possession ot under its control, or which Sellers can execute or cause to be executed, as will
enable Buyer to prosecute any and all petitions, applications, claims, and demands relating to or
constituting a part of the Business or the Purchased Assels,

{v)  Buyer hercby agrees that from and after the Closing, Sellers, their
Representatives, any Official Committee of Unsteured Creditors, any trustee or Representative

acting on behalf of the Debtors' estates Qi;_atly"_ti'ﬁﬁiis‘ ciedted therefrom (upon agreeing to be bound
by the provisions of Section 12.14 below) and représentatives of federal and state Taxing authorities
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shall have access during normal business hours and upon reasonable advance notice to all books,
records and documents delivered to Buyer by Sellers at Closing or which otherwise concern
transactions related to the Business prior to the Closing for purposes of inspection and copying
thereof.

78  Additional Financial Information, Within two (2) Business Days afier they are
created (but in any event no later than thirty (30) days following the end of each calendar month
prior to Closing), Sellers shall deliver to Buyer true and complete copies of their consolidated
unaudited balance sheets and the related unaug}_%tgd statements of income (collectively, the “Interim
Statements™) for each month then ended, toge Wer with a year-to-date compilation and the notes, if
any, related thereto, which presentation shail be true, correct and complete in all material respects,
shall have been prepared from and in accordance with the books and records of Sellers, and shall
fairly present the financial position and results of operations of Sellers as of the date and for the

period indicated, all in accordence with GAAP.
7.9  Prorations.

(a) Real and personal property and use Taxes attributable to the Purchased Assets
shall be allocated between Sellers and Buyers on the basis of the number of days in the applicable
Tax period of Sellets elapsed to the Closing Date (which portion shall be allocated to Sellers) as
compared with the number of days in such tax period elapsing on and after the Closing Date (which
portion shall be allocated to Buyer). At Closing, Sellers shall pay their estimated provated share of
any Successor Taxes that are due and payable on or after the Closing Date.

()  All Post-petition costs, including for salaries, electricity, employee benefits
and/or rents relating to Assumed Contracts with respect to periods encompassing before and after the
Closing Date shall be prorated between the parties in relation and on the basis of the number of
Business Days for each party in the applicable period, Any such prorations shall be estimated as of
the Closing Date and any net amount due to or due from Sellers or Buyer, as applicable, shall be
added to or subtracted from the cash pértion'.p\if;%ﬁi’ig;‘l{qgghasg Price,

7,10  Bankruptcy Filing; Bankrhp%b& Court Approval; Breal-Up Fee and Bidding
Procedures,

(@)  Onorbefore January 22,2010, Sellers shall commence a bankruptey case (the
“Bankruptey Case™) by filing a voluntary petition for relief under chapter 11 of title 11 of the United
States Code, 11 U.8.C. §§ 101 et seq. (the “Bankruptey Code™), in the Bankruptey Court for the
District of Delaware or for the Middle District of Tennessee (as applicable, the “Bankyuptcy Cout™),

(b)  Within one (1) day of the date of commencement of the Bankruptey Case (the
“Filing Date”) Sellers shall file a motion or application {the “Sale Motion”) with the Bankruptey
Court pursuant to inter alia, Bankruptey Code sections 105(a), 363 and 365 and Bankruptey Rules
2002, 6004 and 6006, in form and substance satisfactory to Buyer and Sellers in their reasonable
discretion, seeking entry of an order, in form and substance satisfactory to Buyer in its reasonable
discretion, incorporating the following provisions (the “Sale Approval Order™):
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(i) pursuant to Bankruptey Code sections 105(a) and 363(b), (f) and
(m), (A) approving the terms and conditions of this Agreement, and (B)
authorizing and empowering the Sellers to enter into this Agreement and to sell to
Buyer (or any other successful bidder) afl of the Purchased Assets, free and clear
of any and all Claims and Encumbrances, with all such Claims and Encumbrances
which are to attach to the net proceeds of the sale of the Purchased Assets in the
order of their priority and having the same validity, force and effect (if any) which
they now have against the Purchased Assets (the “Sale™);

(i)  finding that (A) duc and proper notice has been afforded in
accordance with the Bankruptey Code, the Bankruptey Rules, the local rules of the
Bankruptey Court and the Orders of the Bankruptey Cowrt and all aspects of the
Contemplated Transactions have been adequately disclosed; (B) the Purchase
Price under this Agreement constitutes reasonably equivalent value and fair
consideration under the Bankruptey Code for the Purchased Assets; (C) Buyerisa
good faith purchaser as that term is used in Section 363(in) of the Bankruptcy
Code; (D) the Sale has not been entered into fraudulently and Buyer has not
engaged in collusive bidding or otherwise violated the provisions of Section
363(n) of the Bankruptcy Code; (E) title to the Purchased Assets shall vest in
Buyer free and clear of all Claims and Encumbrances of any type or nature
including any Claims against Sellers and all Encumbrances on the Purchased
Assets for, and Buyer shall not be liable for, any and all liabilities or Claims
related to Sellers® pre-closing opergtions of any type or nature whatsoever, except
for the Assumed Liabilities, to' theimaximum extent permitted by applicable law;
(F) Buyer shall not be liable for any claims or debts of Sellers, except the
Assumed Liabilities; (G) the Bankruptey Court will retain jurisdiction over
enforcement of the Sale Approval Order and to determine any disputes arising out
of the Sale Approval Order; and (H) Buyer is not intended fo be and shall not be
deemed to be a successor to any Seller; and

(iii)  granting other and related relief reasonably consistent with the Sale
Motion,

(c)  Sellers shall request that the Bankruptcy Court enter the Sale Approval Order
as soon as practicable but in no event after the earlier of (i) fifly (50) days after the date of entry of
the Bidding Order (as defined below) or (i) April 15, 2010 (the “Sale Approval Deagling”), it being
expressly agreed that this Agreement will not be binding upon the Buyer if the Sale Approval Order
is not entered prior to the Sale Approval Deadliine;

(d)  In connection with the filing of the Sale Motion and any hearing thereon,
Sellers shall request the Bankruptey Court hold an expedited hearing within 15 days, and enter, as
soon as practicable but in no event later than 30 days after the filing of the Sale Motion, an order (the
“Bidding Order’), in form and substance acceptable to Buyer in its reasonable discretion, (x) setting
forth a date on which any claims in respect of Sell&}s’ leases and executory coniracts will be heard
and adjudicated and thereafter be barred of asseition itd (y) Approving a break-up fee (the “Break-
Up Fee”) of $400,000 that shall become due and payable by wire transfer of immediately available
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funds to an account designated by Buyer, without further order of the Bankrupicy Court, in the event
that all or any significant part of the Purchased Assets are sold to a party or parties other than the
Buyer as well as setting forth the following bidding procedures:

3} All bids for the Purchased Assets must offer an aggregate price for
the Purchased Assets of not less than the sum of (a) the value of the consideration
to be provided by the Buyer under this Agreement, plus (b) the Break-Up Fee,
plus (c) $200,000.00 (the “Minimum Upset Bid”).

(i)  The Bidding Order shall provide that, on the Auction Date,
competing bids must be for subsitially al] of the Purchased Assets, and not for
any individual parts. Competing'bids-bythird parties must be submitted prior to
the Auction by not later than two (2) Business Days (and potentially earlier in
Seller's discretion, the “Bid Deadline™), must be accompanied by a cash deposit in
an amount of at least the greater of (x) $1,000,000 or (y) 7.5% of the competing
bid and an asset purchase agreement with substantially the same terms and
conditions as this Agreement and showing any proposed changes from this
Agreement, and the bidder must provide sufficient information to Sellers to satisfy
Sellers of the potential bidder’s ability to consummate a purchase of the
Purchased Assets upon becoming the successful bidder (as defined below),

(i)  All competing bidders for the Purchased Assets shall complete
their due diligence on the Purchased Assets by no later than the Bid Deadline.
After the Bid Deadline, any and all due diligence with respect to the Purchased
Assets shall be deemed waived by all bidders, and all bids shall be non-contingent
and unconditional.

(iv)  If the Sellers receive bids from one or more qualified bidders for
all of the Purchased Assets, the Sellers will conduct the Auction for the Purchased
Assets on the Auction Date.

(¢)  Pursuant o the terms sé‘f‘éﬂﬁih{Sectiéﬁ 11.2(c) below, Sellers shall pay Buyer
the Break-Up Fee if all or any significant part of the Purchased Assets are sold hereunder to any
Person other than the Buyer or an Affiliate of Buyer, and Buyer is not in material breach of this
Agreement.

() Provided that the Sale Approval Order contains a finding of fact by the
Bankruptcy Court that Buyer is a “good faith purchaser” as that term is used in Section 363(m) of the
Bankruptey Code, and the Sale Approval Order is not stayed, then at the discretion of Buyer, the
closing of a Sale to Buyer will occur at any time up to twenty (20) calendar days after entry of the
Sale Approval Order in favor of Buyer but in no event later than May 135, 2010 (as used herein, the
“Termination Date”). In the event that the Sale Approval Order does not contain a finding of fact by
the Bankruptey Court that Buyer is a “good faith purchaser” as that term is used in Section 363(m) of
the Bankruptey Code, or in the event of a stay which prevents the Closing, then the Buyer’s
obligation to consummate the Closing shall terminate as of the Termination Date and Buyer shall be
entitled to the return of the Deposit, unless Buyer opts to extend the Termination Date during the stay
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(a “Stay Extension™), 1f the Buyer chooses a Stay Extension, then Buyer shall close within five (5)
business days of any cessation of the stay. Buyer shall have the right to terminate any Stay Extension
and get the return of the Deposit at any time upon five (5) business days notice, except afler entry of
an Order terminating the stay, in which event Buyer shall be obligated to consummate the Closing
(unless the Sale Approval Order has been overturned).

(2)  Sellers shall send notices, in form and substance reasonably satisfactory to
Buyer, regarding the proposed Sale and the actual Sale of the Purchased Assets to such parties as
Buyer may designate, in addition o all Persons who are enfitled to receive notice of the Bankruptcy
Case by virtue of the Bankruptey Code, the local rules of the Bankruptey Court, any order of the
Bankruptcy Court or any other applicable Legal Requirement, or which Sellers reasonably believe
have or may asserta Claim or Encumbrance against or related to the Purchased Assets(collectively,
the “Notice Parties”), in cach case, within the time periods required by, and otherwise in accordance
with the provisions of applicable Legal Requirements. Sellers shall take such further action in its
Bankruptey Case, as Buyer may reasonably request, in order to (1) reduce the risk of any successor
liability to Buyer relating to Sellers’ or their Affiliates® conduct or action or inaction (including
providing notice of the sale of Sellers’ assets to any known potential claimants, with Buyer to pay the
costs of any additional noticing or publication notice), and (i) otherwise effect the sale of the
Purchased Assets to Buyer. Sellers shall provide notice of (x) the Sale Motion (including the form of
the proposed Sale Approval Order to be included therein) and the Bidding Order to all of the Notice
Parties, and (y) entry of the Sale Approval Order to all Notice Parties. Sellers shall use their best
efforts to obtain the Consent of any and all parties to Contracts to the assignment of such Contracts
to Buyer, to the extent such Consent is required under the Bankruptcy Code (including Section
365(c) thereof), Sellers shall not include in any plan of reorganization (or in any order confirming
any such plan) which it seeks to confirm in the Bankryptey Case any provision or term which would
limit, prejudice or modify any rights of Buyer hereunder or any obligations of Sellers hereunder,

(hy  Buyeracknowledges that this Agreement and the sale of the Purchased Assets
under this Agreement is subject the terms and conditions of the Bidding Order and approval by the
Bankruptey Coutt,

(i) Sellers and Buyer reserve the right to seek a bond from any third-party
attempting to stay the sale for an objection or appeal, with such bond to be in the full amount of'the
sales price and any and all other damages, costs, fees, and amounts otherwise allowable for such
bond.

() Sellers shall provide Buyer or its counsel (with CM/ECF court electronic
notices 1o be sufficient) with all pleadings and notices in the Bankruptey Case.

7.11  Limited Power of Attorney and Inferim Management Agreement, In the event
that Buyer has not obtained all Governmental Authorizations required to operate the Business by
the Closing Date, Buyer and Sellers agree to enter into a Limited Power of Attorney (the
“Limited Power of Atlorney”) and Interim Management Agreement (the “Interim Management
Agreement”) in a form to be reasonably agreed and in accordance with all Legal Requirements
for the purpose of allowing Buyer to operate the Business for its benefit under the Governmental
Authorizations of Sellers and to receive all the %@é}noﬁ?ﬁ‘c benefits associated therewith, Sellers
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agree that following Closing, during any fime that the Limited Power of Attorney and Interim
Management Agreement are in effect, Sellers will not convert the Bankruptey Case to Chapter 7
without the consent of Buyer, and further agree that the Limited Power of Attorney and Interim
Management Agreement shall remain in place and shall not be subject to rejection in the event of
any Chapter 7 conversion until Buyer has obtained all such Governmental Authorizations,

112  Collection of Accounts,

(a)  Following the Closing, Buyer shali use commercially reasonable efforts in the
ordinary course of its business to collect all Accounts, Upon request and provision of completed
forms by Buyer, Sellers will execute and delivey to Buyer notices to Account debtors in form
reasonably acceptable to Sellers informing’ such*Abcouni: debtors of the sale of the Accounts to Buyer
and directing them to remit payment as directed by Buyer.

(b  Buyer shall remit all collections of Accounts in excess of the Accounts
Threshold to Cosmolab. Any such amounis will be transferred at least once per month within five
(5) days after the end of the preceding month. For purposes of this Section 7.12, all amounts
received by Buyer from an Account debtor shall be applied to the oldest Accounts of such account
debtor first (regardless of whether such Account debtor has accounts receivable owing to Buyer for
post-Closing transactions) unless such Account debtor specifically directs a different application in
writing due to a good faith dispute over the validity or amount of an Account.

{¢)  Buyer shall not grant or agree to any reduction, discount, concession,
forgiveness or other modification of an Account without Cosmolab’s express witten consent.

(d)  Six months after the Closing Date, Buyer and Cosmolab will review any
uncollected Accounts. At the request of Cosmolab, Buyer shall turn over any uncollected Accounts
to a collection agency designated by Cosmolab.

(e)  If any Seller receives proceeds from an Account prior to Buyer having
collected the Accounts Threshold, such Sellel‘shall 1emtt such pr oceeds to Buyer within one (1)
Business Day, i

7.13  Certain Actions. Sellers shall use commercially reasonable efforts to complete the
actions described on Schedule 7.13 to Buyet’s reasonable satisfaction.

ARTICLE VI
CONDITIONS PRECEDENT TO BUYER’S OBLIGATION TO CLOSE

Buyer’s obligation to purchase the Purchased Assets and to take the other actions required
to be taken by Buyer at the Closing is subject to the satisfaction, at or prior to the Closing, of
each of the following conditions (any of which may be waived by Buyer, in whole or in part);

8.1  Accuracy of Representations. All of Sellers’ representations and warranties in
this Agreement (considered collectively), and each of these representations and warranties
(considered individually), must have been accurate as of the date of this Agreement, and must be
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accurate as of the Closing Date as if made on the Closing Date, except for such inaccuracies as
would not be reasonably likely to cause a Material Adverse Effect,

8.2  Sellers’ Performance. All of the covenants and obligations that Sellers are
required to perform or to comply with pursuant to this Agreement at or prior to the Closing
(considered coilectively), and each of these covenants and obligations (considered individually),
must have been duly performed and complied with in all material respects.

83  Consents; Authorizations. Each of the Consents identified in Schedule 8.3, must
have been obtained and must be in full force and effect, Buyer either (i) shall have obtained
documentation or other evidence satisfactory to Buyer in its reasonable discretion that Buyer has
received confirmation from all applicable Governmental Bodies that upon the Closing all
Governmental Authorizations required to operate the Business as currently operated will be
transferred to, or issued or reissued in the name of, Buyer, or (i) shall be able to operate the
Business in all material respects and in compliance with all Legal Requirements (including all
Environmental Laws) pursuant to the Limited Power of Attorney and the Interim Management
Agreement. [

8.4  No Claims, There must not have been commenced and be continuing against Buyer
or any Seller, or against any Affiliate of Buyer or any Seller, any Claim or Proceeding (other than
the Bankruptey Case and any objections or proceedings pending therein which have been
overruled ot denied) (a) involving any challenge to, or secking damages or other relief in
connection with, any of the Contemplated Transactions, or (b) that may have the effect of
preventing, delaying, making illegal, or otherwise interfering with any of the Contemplated
Transactions.

85  No Prohibition. Neither the consummation nor the performance of any of the
Contemplated Transactions will, directly or indirectly (with or without notice or lapse of time),
materially contravene, or conflict with, or result in a violation of, or cause Buyer or any Affiliate
of Buyer to suffer any material adverse consequence under, any applicable Legal Requirement or
Order.

8.6  Bankruptey Case, Sellers shall have successfully commenced the Bankruptcy
Case and the Sale Approval Order directing the sale of the Purchased Assets to Buyer in
accordance with the provisions of this Agreement shall have been duly entered and shall not be
subject to any stay. At Buyer's option, such order shall also be a Final Order, but Buyer shall be
entitled to close in the event of entry of the Sale Approval Order which is unstayed unless in its
sole discretion it determines to require fulfillment of these other conditions as well.

8.7  Contracts. Any and all defaults arising prior to the Closing with respect to any
Assumed Contract shall have been cured or waived without any material modifications to the
subject Assumed Contract unless expressly authorized by Buyer in its absolute discretion to the
full extent required by Section 365(0)(1)(A) and other applicable provisions of the Bankruptcy
Code and any order of the Bankruptey Court, provided, however, that this condition shall be
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deemed satisfied in full if Sellers have satisfied or provided for the satisfaction at Closing of their
obligation in Section 3.1{d) above.

8.8  Seller Deliverables. Buyer shall have received copies of all of the documents
required to be delivered to Buyer pursuant to Section 4.3 of this Agreement which shall have
been duly completed, dated and executed as contemplated by Section 4.3,

8.9  Certain Actions, Sellers shall have completed the actions described on Schedule
7.13 to Buyer’s reasonable satisfaction.

ARTICLE IX
CONDITIONS PRECEDENT TO'SELLERS’ OBLIGATION TO CLOSE

Sellers’ obligation to sell the Purchased Assets, and to take the other actions required to
be taken by them at the Closing is subject to the satisfaction, at or prior to the Closing, of each of
the following conditions (any of which may be waived by Sellers, in whole or in part):

9,1  Accuracy of Representations, All of Buyer’s representations and warranties in
this Agreement {considered collectively), and each of these representations and warranties
(considered individually), must have been accurate in all material respects as of the date of this
Agreement and must be accurate in all material respects as of the Closing Date as if made on the
Closing Date.

9.2 Buyer’s Performance,

(a) All of the covenants and obligations that Buyer is required to perform ot to
comply with pursvant to this Agreement at or prior to the Closing (considered collectively), and each
of these covenants and obligations (considered individually), must have been performed and
complied with in all material respects.

(b)  Buyer must have delivered gach of the documents required to be delivered by
Buyer pursuant to Section 4.2 and must have médétbe g%sh payments required to be made by Buyer
pursuant to Section 4.2. R

9.3 Consents. Each of the Consents identified in Schedule 9.3 must have been
obtained and must be in full force and effect,

9.4  NoInjunction. Since the date of this Agreement, there shall not have been adopted
or issued, and there shall not otherwise be in effect, any injunction, Order or other Legal
Requirement that prohibits the sale of the Purchased Assets by Sellers to Buyer, or the
consummation of any of the other Contemplated Transactions hereunder.
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9,5  Sale Approval Order. The Sale Approval Order directing the sale of the
Purchased Assets to Buyer in accordance with the provisions of this Agreement shall have been
duly entered and shall not be subject to any stay.

ARTICLE X
SURVIVAL OF REPRESENTATIONS AND COVENANTS

10.1  Nonsurvival of Reptr esentations and. Warranties. All representations and
warranties in this Agleement and any other certificate or document delivered pursuant to this
Agreement will not survive the Closing and will terminate as of the Closing Date.

10.2  Survival of Covenants Requiring Post-Closing Activify, The respective
covenants of the parties hereto will survive the Closing in accordance with their respective terms,
but only with respect to the obligation to performn specific actions post-Closing (such as, without
limitation, further assurances, management agreements and the like).

ARTICLE XI
TERMINATION

11,1 Termination, Notwithstanding anything herein to the contrary, this Agreement
may be terminated and the transactions contemplated by this Agreement may be abandoned at
any time prior to the Closing:

(a) by the mutual written consent of Sellers and Buyer;

(6) (i) by Buyer, if through no fault of Buyer, (x) there has been a breach of any
representation, warranty, covenant or agreement ;nade by Sellers in this Agreement, or (y) any such
representation and warranty shall have becomc i {'lue After the date of this Agreement, in either case
such that the conditions set forth in Section 8.1 or ‘Séction 8.2 would not be satisfied and such breach
or condition is not curable or, if curable, is not cured to Buyer’s reasonable satisfaction prior to the
carlier of (A) thirty (30) days after written notice thereof is given by Buyer to Cosmolab or (B) two
Business Days prior to the Termination Date ot (ii) by Cosmolab, if through no fault of Cosmolab,
{x) there has been a breach of any representation, warranty, covenant or agreement made by Buyer in
this Agreement, or (y) any such representation and warranty shall have become untrue afier the date
of this Agreement, in either case such that the conditions set forth in Section 9.1 or Section 9.2
would not be satisfied and such breach or condition is not curable or, if curable, is not cured prior fo
the earlier of (A) thirty (30) days after written notice thereof is given by Cosmolab to Buyer or (B)
two Business Days prior to the Termination Date;

{©) by Buyer or Cosmolab, if (i) the transactions contemplated by this Agreement
have not been consummated by the Termination Date, (ii) the Bidding Order has not been entered
within thirty (30) days of the filing of the Sale Motion, (iii) the Sale Approval Order has not been
entered by the Sale Approval Deadline, or (iv) any Order permanently enjoining or otherwise
prohibiting consummation of the transactions contemplated by this Agreement shall become final
and non-appealable; provided, thai, in each of the foregoing cases, the right to terminate this
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Agreement pursuant to this clause (c) of Section 11.1 shall not be available to any party that is
responsible for a breach of its obligations under this Agreement in any manner that has proximately
contributed to the occurrence of the failure of a condition to the consummation of the transactions
contemplated by this Agreement on or prior to the Termination Date; or

(d) by Cosmolab if the Bankruptey Court enters an order approvinga Qualifying
Bid other than a bid submitted by Buyer as the winning bid at auction.

The party desiring to terminate this Agreement pursuant to clause (b), (¢) or {d) of this Section 11,1
shall give written notice of such termination to the other party, which in the case of a termination by
Sellers under clause (d) must be accompanied by written instructions signed by Sellers to the Escrow
Agent to distribute the Bscrow Fund to Buyer.

112  Effect of Termination and Abandonment. In the event of termination of this
Agreement and the abandonment of the transactions contemplated hereby pursuant to Section
11.1, this Agreement shall become void and of ng effect with no liability to any Person on the
part of any party (or of any of its affiliates); ptovided, that: -

(a)  if Buyer terminates this Agreement pursuant to Section | 11(b)(i)(x) above,
then Sellers shall be obligated, jointly and severally, to pay not later than three Business Days after
the termination date to Buyer the Break-Up Fee without any further action ofthe Bankruptey Court;

(b)  if Buyer ferminates this Agreement pursuant to Section 11.1{b)(i)y) above
and if within three (3) months of such termination, Sellers sell all or any significant part of the
Purchased Assets to a Person that is not an Affiliate of Buyer, then Sellers shall be obligated, jointly
and severally, to pay to Buyer the Breakup Fee not later than three Business Days after the
completion of such sale without any further action of the Bankruptey Court;

{c) if Cosmolab terminates this Agreement pursuant to Section 11,1(d) above and
within three (3) months of such termination, Sellers shall sell all or any significant part of the
purchased Assets to a Person that is not an Affiliate of Buyer, then Sellers shall be obligated, jointly
and severally, to pay to Buyer the Breakup Fee not later than three Business Days after the
completion of such sale without any further action of the Bankruptey Court;

(&) if (i) Buyer and Cosmolab terminate this Agreement pursuant to Section
11.1(a) above, (i) Buyer terminates this Agreement pursuant to Section 11, 1{b){1) above, (iii) Buyer
or Cosmolab terminate this Agreement purguaﬁg to Section 11.1(c) above, or (iv) Cosmolab
terminates this Agreement pursuant to Section 1§ f,)f(d) above, then Buyer shall be entitled to receive
the Fscrow Fund and Sellers will execute immediately and deliver without undue delay written
instructions to the Escrow Agent to distribute the Escrow Fund to Buyer without any further action
of the Bankruptcy Court;

(e) if Cosmolab terminates this Agreement pursuant to Section 11.1(b)(1)(x),
then Sellers shall be entitled to receive the Escrow Fund and Buyer will execute immediately and
deliver without undue delay written instructions to the Escrow Agent to distribute the Escrow Fund
to Sellers without any further action of the Bankruptcy Court;
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§9) ARTICLE XII, this Section 11,2 and Section 11,3 below shall swvive the
termination of this Agreement; and

(g)  Sellers shall provide the information required by Section 7.10(j) above.

11.3  Damages.

(a)  The parties agree that the amount of Sellers’ and Buyer’s damages for a breach
by the other would be difficult and inordinately expensive to calculate and that liguidated damages
are therefore appropriate for this scenario, In the event of an uncured material breach of this
Agreement by Buyer, and Sellers determine not to Close the Sale under this Agreement, then absent
fraud Sellers’ sole remedy shall be to retain the Escrow Fund as full and liquidated damages. In the
event of an uncured material breach of this Agreement by Setlers, and Buyer determines not to Close
the Sale under this Agreement, then in all cases, absent fraud Sellers’ maximum obligation shall be
the Break-Up Fee as liquidated damages and the return of the Escrow Fund. In the event of a
Closing, Buyer and Sellers shall be deemed to waive any claims for prior breaches of any kind,

(b)  Inno event shall any director, officer, employee or Representative of a party or
any Affiliate of any party have any liability for any acts or omissions in connection with or arising

out of or under this Agreement or any Ancillary Agreement, or the performance or negotiation
thereof, o

ARTICLE XII
GENERAL PROVISIONS

12,1 Expenses. Except as otherwise provided in this Agreement, each of the parties
hereto will bear the expenses incurred by them in connection with the preparation, execution, and
performance of this Agreement and the Contemplated Transactions, including all fees and
expenses of Representatives,

122 Netices. All notices, consents and other communications hereunder shall be in
writing and shall be deemed to have been duly given (2) when delivered by hand or by Federal
Express or a similar internationally recognized overnight courier, in either case if delivered by
5:00 pm local time on a Business Day, otherwise the next Business Day; (b) five days after being
deposited in any United States Post Office enclosed in a postage prepaid, registered or certified
envelope addressed; or (¢) when successfully {ransmitted by facsimile or by e-mail (with a
confirming copy of such communication to be sent as provided in clauses (a) or (b) above), if
delivered by 05:00 pm local time on a Business Day, otherwise the next Business Day, in each
case, to the party for whom intended, at the address, e-mail address or facsimile number for such
party set forth below (or at such other address mail address or facsimile number for a party as
shall be specified by like notice, provided, however; that any notice of change of address, e-mail
address or facsimile number shall be effective only upon deemed receipt):
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If to the Sellers:

Cosmolab, Inc,

1100 Garrett Road

Lewisburg, TN 37091

United States of America

Attn: Michael J. Musso

Facsimile No.!

Email: MMusso@MotrisAnderson.com

with a required copy to!

Frost Brown Todd LLC

424 Church Street, Suite 1600
Nashville, TN 37219-2308
United States of America
Attention: Robert A, Guy, Esq.
Facsimile No.: (615) 251-5551
fimail: BGuy@fbtlaw.com

If {o Buyer: All4 Cosmetics, Inc,
o/o Schwan-STABILO Cosmetics GmbH & Co. KG
Schwanweg 1 - 90562 Hevoldsberg - Germany
Attention Ulrich Griebel
Facsimile No-0Q4p-911- 567.2011 .
Email, Ulrich, Griebel@schwancosmetics.com

with a required copy to: Satterlee Stephens Burke & Burke LLP
240 Park Avenue, Suite 1130
New York, NY 10169
Attention: Timothy B. Brock, Esq.
Facsimile No.: (212) 818-9606
Email; throck(@ssbb.com

12.3 TFurther Assurances, Bach of the parties agrees that it shall, and shall cause its
Affiliates to (a) furnish upon request (o each other party such further information, (b) execute,
acknowledge, seal, file, record and deliver to cach other party such other acknowledgements,
deeds, assignments, transfers, conveyances or other documents, and (c) do such other acts and
things, all as the other party may reasonably request for the purpose of better assigning,
conveying and transferring any of the Purchased Assets to Buyer and otherwise carrying out the
intent of this Agreement, the Ancillary Agreements and the documents referred to herein and
therein.

T
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124  Waiver. The rights and remedies of the parties to this Agreement are cumulative
and not alternative. Neither the failutre nor any delay by any party in exercising any right, power,
or privilege under this Agreement or the documents referred to in this Agreement will operate as
a waiver of such right, power, or privilege, and no single or partial exercise of any such right,
power, or privilege will preclude any other or further exercise of such right, power, or privilege
or the exercise of any other right, power, or privilege. To the maximum extent permitted by
applicable law, (&) no claim or right arising out of this Agreement or the documents referred to in
this Agreement can be waived except by an express waiver in a written instrument delivered
pursuant to Section 12.2 above executed by the party fo be charged with such waiver; (b) no
waiver that may be given by a party will be applicable except in the specific instance for which it
is given; and (c) no notice to or demand on one patty will be deemed to be a waiver of any
obligation of such party or of the right of the party giving such notice or demand to take further
action without notice or demand as provided in this Agreement, any Ancillary Agreements or the
documents referred to herein or therein.

12,5 Entive Agreement And Modification, This Agreement together with the Ancillary
Agreements and the documents referred to herein and therein supersedes all prior agreements
among the parties with respect to the subject matter thereof and constitutes (along with the
Ancillary Agreements and the documents refeiréd to herein and therein) a complete and
exclusive statement of the terms of the agreement between the parties with respect to the subject
matter thereof, This Agreement may not be amiended except by a wriiten instrument executed by
the party to be charged with the amendment delivered to the other parties hereto.

12.6  Schedules. In the event of any inconsistency between the statements in the body of
this Agreement and those in the Schedules (other than an exception expressly set forth as such in
the Schedules with respeet to a specifically identified representation or warranty), the statements
in the body of this Agreement will control.

12,7  Assignments, Successors, And Third-party Rights. None of the parties may
assign any of their rights under this Agreement without the prior consent of the other patties,
except that (a) Buyer may assign all of iis rights under this Agreement fo an Affiliate of Buyer,
provided that (i) Buyer also assigns its vights under the Escrow Agreement fo such Affiliate, (ii)
such Affiliate assumes all of Buyer’s obligations under this Agreement and the Escrow
Agreement, and (1il) any such assignment shall not release Buyer from any of its obligations
hereunder or under the Escrow Agreement, and (b) Sellers may assign their rights but not their
obligations hereunder to the Secured Lenders. This Agreement will apply to, be binding in all
respects upon the parties hereto and their assigns and inure to the benefit of the successors and
permitted assigns of the parties hereto. Nothing expressed or referred to in this Agreement will
be construed to give any Person other than the:pafties o this Agreement or their successors and
permitted assignees any legal or equitable righty remedy, or claim under or with respect fo this
Agreement or any provision of this Agreement. This Agreement and ali of its provisions and
conditions are for the sole and exclusive benefit of the parties to this Agreement and their
successors and permitted assigns.
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12.8  Severability. If any provision of this Agreement is held invalid or unenforceable
by any court of competent jurisdiction, the other provisions of this Agreement will remain in full
force and effect. Any provision of this Agreement held invalid or unenforceable only in part or
degree will remain in full force and effect to the extent not held invalid or unenforceable.

12,9  Section Headings; Construction, The headings of Sections in this Agreement are
provided for convenience only and will not affect ifs construction or interpretation. All
references to “Section” or “Sections” refer to the corresponding Section or Sections of this
Agreement, All words used in this Agreement will be construed to be of such gender or number
as the circumstances require. Unless otherwise expressly provided, the word “including” shall
mean “including, without limitation” and does not limit the preceding words or terms. The words
“hereof,” “hereunder” and “herein” shall refer to the entire Agreement. Unless otherwise
specified herein, all accounting terms used herein shall be interpreted and all accounting
determinations hereunder shall be made in accordance with GAAP.

12,10 Governing Law, THIS AGREEMENT WILL BE GOVERNED BY THELAWS
OF THE STATE OF DELAWARE WITHOUT REGARD TO CONFLICTS OF LAWS
PRINCIPLES.

12,11 Jurisdiction; Court’ Pi'oeébd“'ﬁ':i'gs.;‘ Waiver of Jury Trial. ANY CLAIM
AGAINST EITHER PARTY TO THIS AGREEMENT ARISING OUT OF OR RELATING TO
THIS AGREEMENT SHALL BE BROUGHT IN THE BANKRUPTCY COURT AND EACH
PARTY HEREBY SUBMITS TO THE JURISDICTION OF SUCH COURT FOR THE
PURPOSE OF ANY SUCH CLAIM. A FINAL JUDGMENT IN ANY SUCH CLAIM SHALL
BE CONCLUSIVE AND MAY BE ENFORCED N OTHER JURISDICTIONS BY SUIT ON
THE JUDGMENT OR IN ANY OTHER MANNER PROVIDED BY LAW, TO THE EXTENT
THAT SERVICE OF PROCESS BY MAIL IS PERMITTED BY APPLICABLE LAW, EACH
PARTY IRREVOCABLY CONSENTS TO THE SERVICE OF PROCESS IN ANY SUCH
CLAIM IN SUCH COURTS BY THE MAILING OF SUCH PROCESS BY REGISTERED OR
CERTIFIED MAIL, POSTAGE PREPAID, AT ITS ADDRESS FOR NOTICES PROVIDED
FOR HEREIN. EACH PARTY IRREVOCABLY AGREES NOT TO ASSERT (A) ANY
OBJECTION WHICH IT MAY EVER HAVE TO THE LAYING OF VENUE OF ANY SUCH
CLAIM IN THE BANKRUPTCY COURT AND (B) ANY CLAIM THAT ANY SUCH CLAIM
BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT
FORUM. EACH PARTY WAIVES ANY RIGHT TO A TRIAL BY JURY, TO THE EXTENT
LAWFUL, AND AGREES THAT ANY OF THEM MAY FILE A COPY OF THIS
PARAGRAPH WITH ANY COURT AS WRITTEN EVIDENCE OF THE KNOWING,
VOLUNTARY AND BARGAINED-FOR AGREEMENT AMONG THE PARTIES
IRREVOCABLY TO WAIVE ITS RIGHT TO TRIAL BY JURY IN ANY CLAIM
WHATSOEVER BETWEEN THEM RELATING TO THIS AGREEMENT OR THE
TRANSACTIONS CONTEMPLATED HEREBY <™. -

12,12 No Presumption Against Drafting party, Each party acknowledges that each
party has been represented by counsel in connection with this Agreement and the transactions
contemplated herein, Accordingly, any rule of law or any legal decision that would require
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interpretation of any claimed ambiguities in this Agreement against the drafting party has no
application and is expressly waived.

12.13 Cnunterpazts. This Agreement may be executed and delivered in counterparts
with facsimile or .pdf copies of signatures (pquded originally executed copies are couriered fo
the parties as soon as practicable thereafier), each of which will be deemed to be an original copy
of this Agreement and all of which, when taken together, will be deemed to constitute one and
the same agreement,

12.14 Confidentiality, Subject to any disclosures required or reasonable in connection
with the Bankruptey Case, it is understood by the parties hereto that the information, documents,
and instruments delivered to Buyer by Sellers and its Representatives and the information,
documents, and instruments delivered to Sellers by Buyer and its Representatives are of a
confidential and proprietary nature. Each of the parties hereto agrees that prior to the Closing it
will, and post-Closing Sellers and their Affiliates will, maintain the confidentiality of all such
confidential information, documents, or instruments in their possession or control regarding the
Business, the Purchased Assets and the Assunied Liabilities or delivered to it by each of the
other parties hereto or their agents in connection with the negotiation of this Agreement or in
compliance with the terms, conditions, and covenants hereof and will only disclose such
information, documents, and instruments to its duly authorized Representatives and applicable
Governmental Bodies in connection with any required notification or application for consent
therefrom, Each of the parties hereto further agrees that if the Contemplated Transactions are not
consummated, it will return (or certify the destruction of ) all such documents and instruments
and all copies thereof in its possession to the other parties to this Agreement. Each of the parties
hereto recoghizes that any breach of this Sectionil2.14 would result in irreparable harm to the
other party to this Agreement and its Affiliates and; {hat therefore either Sellers or Buyer shall be
entitled to an injunction to prohibit any such breach or anticipated breach, without the necessity
of posting a bond, cash, or otherwise, in addition to all of its other legal and equitable remedies,
Nothing in this Section 12.14, however, shall prohibit the use of such confidential information,
documents, or information for such filings with any Governmental Body as in the opinion of
Setlers’ counsel or Buyer’s counsel are required to be disclosed pursvant to applicable Legal
Requirements.

[The next page is the signature page.]

e R £
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[Signature page to Asset Purchase Agreement dated as of January 15, 2010 by and between the

undersigned]

IN WITNESS WHEREOQF, the parties have executed and delivered this Agreement as

of the date first written above.

CliNLibrary 2048000v.10

BUYER:
ALL4 COSMETICS, INC.

By:
Title:

cogt iR

R
THE SELLERS:
COSMOLAB, INC,

By:
Title:

COSMETICS SPECIALTIES, INC.

By:
Title:

COSMOLADB NEW YORK, INC.

By:
Title:
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

Case No. 10-10142 (KG)

SPECIALTY PACKAGING HOLDINGS, (Joint Administration Requested)

INC., et al.,!

Debtors.

R N N . ™ W

ORDER: (A) APPROVING AUCTION PROCEDURES TO SELL
SUBSTANTIALLY ALL ASSETS OF CERTAIN DEBTORS AND TO ASSUME AND
ASSIGN CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES; (B)
APPROVING BID PROTECTIONS; (C) SETTING DATE OF AUCTION; (D) SETTING
SALE HEARING; AND (E) APPROVING FORM OF NOTICE

THIS MATTER is before the Court on the motion (the “Motion”)* of Specialty
Packaging Holdings, Inc. (“SPH”), toge’éhe;‘ ?\:z‘fii"ih its direct and indirect debtor subsidiaries, The
Specialty Packaging Group, Inc. (“SPG”), Cosmetics Specialties, Inc. (*C81”), Cosmolab, Inc.
(“Cosmolab™), Cosmetics Specialties East, LLC (“CSE”), and Cosmolab New York, Inc.
(“CNY?) as debtors and debtors-in-possession in the above-captioned chapter 11 cases; for entry

of an order, pursuant to 11 U.S.C. §§ 105(a), 363(b), (f) and (m), 365, 503, 507(b), 364(c)(1) and

(d), 1107 and 1108 (the “Bankruptcy Ceode™), and Rules 2002, 6004, 6006, 9007 and 9014 of

the Federal Rules of Bankruptcy Procedure (the “Bankruptey Rules”): (i) authorizing the sale

of substantially all of the assets of CSI, Cosmolab, and CNY (collectively, the “Selling

The Debtors in these Chapter 11 cases are (with the Jast four digits of their federal tax identification numbers in
parentheses):  Specialty Packaging Holdings, Tnicii(7942), The Specialty Packaging Group, Inc. (6668),
Cosmetics Specialties, Inc, (0826), Cosmolab, Inc. (1367}, Cosmetics Specialties East, LLC (0313), and
Cosmolab New York, Inc. (2222). The primary mailing address for the Debtors is: 1100 Garrett Parkway,
Lewisburg, TN 37091,

Unless otherwise stated, all capitalized terms not defined herein shall have the same meaning as set forth in the
Motion.

DEL1 73730-1



Debtors™), free and clear of liens, claims, interests and encumbrances, and authorizing the
assumption and assignment of certain of the Selling Debtors’ executory contracts and unexpired
leases (the “Sale”), (ii) establishing auction procedures (the “Bidding Procedures”) for the

A
Sale, (iti) establishing certain bid profection¥ (the “Bid Protections”™) in connection therewith,

(iv) approving the form of notice and related relief (the “Sale Motion™); (v) scheduling an
auction (the “Auction”) in connection with the Sale; (vi) scheduling the Sale Hearing (as defined
below); and (vi) granting other related relief. After due deliberation having determined that the
relief requested in the Motion related to the approval of Bidding Procedures, the Bid Protections,
notices, and setting deadlines and other dates, among other things, is in the best interests of the
Debtors, their estates, creditors and equity security holders,

THE COURT HEREBY FINDS THAT:

A. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. § 1334, This
proceeding is a core proceeding pursuant 10 28 U S.C. § 157(b)2)A) and (N). Venue is proper
in this District and in this Court pursudnt to 28 U S C §§ 1408 and 1409.

B. Notice of the Motion, having been given to (i} the Office of the United States
Trustee for the District of Delaware; (ii) the Debtors’ 40 largest unsecured creditors on a
consolidated basis; (iii) counsel for Bank of America; and, (iv) all parties asserting a security
interest in the assets of the Debtors to the extent reasonably known to the Debtors, is sufficient in
light of the circumstances and the nature of the relief requested.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:

1. The Debtors Motion is granted with respect to the establishment of proposed
Bidding Procedures, and the Notice of Bidding Procedures (the “Sale Notice™) attached to the

Sale Motion as Exhibit C is hereby approved. . ‘
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2. The Auction: Subject to the terms of the Sale Notice and this Order, Debtors
shall conduct an auction (the “Auction”) at the offices of Klehr, Harrison, Harvey,
Branzburg LLP, 919 N. Market St., Ste. 1000, Wilmington, Delaware 19801, or such other

location as designated by the Debtors, at 10:00 a.m. (Eastern Time) on ,

2010. The Debtors shall conduct the auction, and any activities related to the sale, pursuant fo
the terms and conditions set out in the Sale Notice.

3. The Sale Hearing: The Court hereby sets » 2010 at

__. m. (Eastern Time), as the date for the Sale Approval Hearing. The place of the
hearing shall be the United States BanRruth;' Court for the District of Delaware, 824 North
Market Street, Wilmington, Delaware 19801, The Sale Hearing may be adjourned or
rescheduled without notice other than by an announcement of the adjourned date at the Sale
Hearing.

4. Back-Up Bids: All Qualified Bids submitted by potential purchasers who are not
the Successful Purchaser shall be binding as Back-Up Bids pursuant to the terms of the Sale
Notice, Debtors shall return Earnest Money Deposits to bidders as required by the Sale Notice.

S. Notice of Sale: The Sale Notice shall be served within three (3) business days
of entry of this Order, upon: (i) the Office of the United States Trustee for the District of
Delaware; (i) counsel for Bank of America; (11;,) counsel for the Committee; (iv) counse! for the
Buyer; (v) all parties who have filed a notiéé; of i'appeafance or otherwise requested notice in
these chapter 11 proceedings in accordance with local rules and procedures or orders of this
Court; (vi) all persons or entities with a lien on, or security interest in, any of the Purchased Assets
known to the Debtors; (vii) the counterparty to each executory contract and unexpired lease of the
Selling Debtors; (viii) all taxing authorities having jurisdiction over any of the Purchased Assets,
23
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including the Internal Revenue Service; (ix) all potential buyers known by the Debtors, (x)
Attorneys General in the States where th¢ ?urchased Assets are located; (xi) federal and
applicable state environmental protection ageﬁé;es; (xii) the Office of the United States Attorney;
(xiii) any department, agency or instrumentality of the United States to which the Selling
Debtors are indebted; and, (xiv) those entities listed on the Debtors’ Creditor Matrix and the list
of the Debtors’ equify interest holders of record submitted to this Court. The Sale Notice,
Bidding Procedures Motion, Sale Motion and Purchase Agreement will also be available on

www. kcelle net/sph.

6. Bid Protections: Further, the following Bid Protections are hereby approved:

{(a) Break-Up Fee: The Selling Debtors shall be jointly and severally obligated to pay
the Buyer a break-up fee in the amount of Four-Hundred Thousand Dollars
($400,000) (the “Break-Up Fee”): (1) if Buyer terminates the Purchase
Agreement pursuant to Section 11.1(b)(iX(x); (2) if Buyer terminates the Purchase
Agreement pursuant to Section.d1.1(b)(i)(y) and if within three (3) months of
such termination, Sellers sell all or any-significant part of the Purchased Assets to
a Person that is not an Affiliate of Buyer; (3) if Cosmolab terminates the Purchase
Agreement pursuant to Section 11.1(d) and within three (3) months of such
termination, Sellers shall sell all or any significant part of the Purchased Assets to
a Person that is not an Affiliate of Buyer, Payment of the Break-Up Fee shall not
require any further order of the Court, and the Break-Up Fee will be paid within
three (3) Business Days of the event giving rise to payment, as provided in the
Purchase Agreement.

(b) Overbid Protection: In order to be qualifying topping bids, any competing bids
must include a Minimum Overbid of at least the amount of (i} the Purchase Price
offered by the Buyer plus (i1) cash in the amount of the Break-Up Fee plus (iii) an
additional cash overbid of at least $200,000. At this Auction, the overbid
increment will then be $200,000.

7. Assumed Contracts and Leases: Within ten (10) business days after entry of

this Order, the Debtors shall serve a notice (the “Assignment Schedule Notice”) on all

counterparties to all executory contracts and"gn}l(;;asqs‘ to which the Selling Debtors are a party,

which shall include (i) a schedule (the | “Assigﬁment Schedule™) identifying all executory

4
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contracts and leases to which the Selling Debtors are a party and specifying the cure amounts

(the “Cure Amounts”) necessary to assume and assign such executory contracts and leases, and
(ii) a written notification that such executory contracts and leases may be assumed and assigned
by the Debtors and that failure to file a timely objection to such Assignment Schedule Notice
shall constitute deemed consent to such assumption and assignment of such party’s executory
contract or lease, as may be selected and identified by the Buyer or other Successful Bidder. The
Debtors and the Buyer, or such other Successful Bidder, have reserved the right to add or delete
contracts or leases from the Assignment Sd}{eﬁ{iie up to the Closing Date. The assumption and
assignment of any Assumed Contract shall not bé binding on the Debtors or the Buyer or other
Successful Bidder until the Debtors file a Notice of Closing, which shall be filed within two
business days after completion of the Closing and shall be served on all counter-parties to the
Assumed Contracts.

8. Objection Deadlines for Assamption/Assignment: Objections, if any, to the
proposed assumption and assignment of the Assumed Contracts, including, but not limited to,
objections relating to adequate assurances of future performance or the Cure Amounts, must (a)

be in writing and filed with this Court and served upon the following on or before

, 2010: (i) Cosmolab, Inc Attn Michael J. Musso, 1100 Garrett Parkway,
Lewisburg, Tennessee 37091, (ii) counsel for the Debtors Fro%t Brown Todd LLC, Attn: Robert
A. Guy, Jr., Esq., 424 Church Street, Suite 1600, Nashville, Tennessee 37219-2308; (ii1) local
counsel for the Debtors, Domenic E. Pacitti, Klehr Harrison Harvey Branzburg LLP, 919 N,
Market St., Ste. 1000, Wilmington, Delaware 19801, (iv) counsel for Bank of America, Mayer
Brown LLP , Attn: Thomas S. Kiriakos, Esq., 71 South Wacker Drive, Chicago, lllinois 60606-
4637; (v) local counsel for Bank of America, Edwards Angell Palmer & Dodge LLP, Attn: Stuart

-5-
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M. Brown, 919 North Market Street, 15th Flopr, Wilmington, Delaware 19801; (vi) counsel for
the Buyer, Timothy T. Brock, Esq., Satterlee ‘Stephens Burke & Burke, LLP, 230 Park Avenue,

Suite 1130, New York, NY 10169; (v) counsel for the Committee; and, (vii) the Office of the
United States Trustee for District of Delaware, Atin: Thomas Patrick Tinker, 844 King Street,
Room 2313, Wilmington, DE 19801; and (b) comply with the Federal Rules of Bankruptcy
Procedure and the Local Bankruptcy Rules of this Court. Any counterparty to a contract or lease
that is added to the Assignment Schedule shall have five (5) business from the date of service of
the notice of any supplemental Assignment Schedule Notice to object to the proposed
assumption and assignment such contract or lease. Further:

(a) Any party failing to timely file an objection to the Cure Amounts set forth on the
Assignment Schedules or to the proposed assumption and assignment of the
Assumed Contracts, shall be forever barred from objecting to the Cure Amounts
and from asserting any additional cure or other amounts against the Debtors, their
estates, and the Buyer or other Successful Bidder with respect to its executory
contract(s) or unexpired lease(s) and will be deemed to consent to the proposed
assumption and assignment of its executory contract(s) or unexpired lease(s).

(b) Where a party to an Assumed Contract files a timely objection asserting a higher
cure amount than the Cure Amount and the parties are unable to consensually
resolve the dispute prior to the Sale Hearing, the amount to be paid under section
365 of the Bankruptcy Code with respect to such objection will be determined at
the Sale Hearing or such other date and time as may be fixed by this Court,
including such later date as may be set for Assumed Contracts which are added to
the Assignment Schedule after the Sale Hearing but before the Closing. All other
objections to the proposed assumption and assignment of the Assumed Contracts
will be heard at the Sale Hearing, unless otherwise ordered by the Court.

9. Objection Deadlines for the Sale/Sale Motion: Objections, if any, to the relief
requested in the Sale Motion must: (a) be in wrxtmg and filed with the Court; (b} comply with
the Federal Rules of Bankruptcy Procedure and the Local Bankruptcy Rules; (¢) set forth the
names of the objecting party and the nature and the amount of any claim or interest alleged by
such objecting party against the Debtors’ estates or property; and (d) be served upon (such as to

-6~
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be received by) the following parties on or before 12:00 p.m. (Eastern Time)

y 2010: (i) Cosmolab, Inc., Attn: Michael J. Musso, 1100 Garrett Parkway, Lewisburg,

Tennessee 37091, (ii) counsel for the Debtors, Frost Brown Todd LLC, Atin: Robert A. Guy, Jr.,
Esq., 424 Church Street, Suite 1600, Nashville, Tennessee 37219-2308,; (iii) local counsel for the
Debtors, Domenic E. Pacitti, Klehr Harrison Harvey Branzburg LLP, 919 N. Market St., Ste.
1000, Wilmington, Delaware 19801, (iv) counsei for Bank of America, Mayer Brown LLP ,

Attn: Thomas S. Kiriakos, Esq., 71 South Wacker Drwe Chzcago [linois 60606-4637; (v} local
counsel for Bank of America, Edwards Angell Palmer & Dodge LLP, Attn: Stuart M. Brown,
919 North Market Street, 15th Floor, Wilmington, Delaware 19801; (vi) counsel for the Buyer,
Timothy T. Brock, Esq., Satterlee Stephens Burke & Burke, LLP, 230 Park Avenue, Suite 1130,
New York, NY 10169; (v) counsel for the Committee; and, (vii) the Office of the United States
Trustee for District of Delaware, Attn: Thomas Patrick Tinker, 844 King Street, Room 2313,

Wilmington, DE 19801,

10. Jurisdiction of Court: The Court hereby retains jurisdiction for all matters

related to the Sale.

I
R T
P

Dated:
Wilmington, Delaware

UNITED STATES BANKRUPTCY JUDGE
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: )] Chapter 11
)
) Case No. 10-10142 (KG)
SPI;.'JCIALTY PACKAGING HOLDINGS, INC.,ef ) (Joint Administration Requested)
al, )

)

)

)

Debtors.

NOTICE OF: (A) PUBLIC AUCTION TO SOLICIT BIDS FOR THE SALE OF SUBSTANTIALLY ALL ASSETS
OF CERTAIN DEBTORS AND TO ASSUME AND ASSIGN CERTAIN EXECUTORY CONTRACTS AND
UNEXPIRED LEASES, FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS; (B)
PROCEDURES FOR SUBMISSION OF QUALIFYING BIDS; AND (C) SALE HEARING

PLEASE TAKE NOTICE that, upon the Motion of Debtors for Order: (A) Authorizing the Sale of Substantially All
Assets of Certain Debtors Pursuant to 11 U.S.C. § 363, (B) Assumption and Assignment of Certain Executory Contracts and
Unexpired Leases Pursuant to 11 U.S.C. § 365, (C) Establishing Auction Procedures For Sale and Assignment/Assumption,
(D) Approving Bid Protections; (E) Setting Date of Auction and Date of Sale Hearing; and (F) Approving Form of Notice and
Related Relief (the "'Sale Motion")* filed by Specialty Packaging Holdings, Inc. (“SPH™), together with its direct and indirect
debtor subsidiaries, The Specialty Packaging Group, Inc. (“SPG”), Cosmetics Speciaities, Inc. (“CS8I"), Cosmotlab, Inc.
(*“Cosmolab™), Cosmetics Specialties East, LLC (“CSE"™), and Cosmolab New York, Inc. (“CNY") (collectively, the
“Debtors™), as debtors and debtors-in-possession in the above-captioned chapter 11 cases, a hearing (the “Sale Hearing” or
the “Sale Approval Hearing”) to approve the sale described below (the "Sale™} has been scheduled before the Honorable
, United States Bankruptcy Judge, on ,2010at ;. m, (Eastern Time),
at the United States Bankruptcy Court for the District of Delaware, 824 North Market Street, Wilmington, Delaware 19801,
The Sale Hearing may be adjourned or rescheduled without notice other than by an announcement of the adjourned date at the
Sale Hearing.

PLEASE TAKE NOTICE that, if no Auction (as such term is defined below) has taken place due to the absence of
any other Qualified Bids (as such term is defined below), theAertors at the Sale Hearing will seek approval of the Sale to the
Buyer (as such term is defined below).on the terms and conditions described below.

PLEASE TAKE FURTHER NOTICE that, at.the Sale Hearing, and if one or more Qualified Bids (as such term is
defined below) have been received by the deadline set forth below, the Debtors will be requesting the Bankruptcy Court's
approval of the resuits of the auction (the *Auction”) that the Debtors will conduct at the offices of Kighr, Harrison, Harvey,
Branzburg LLP, 919 N. Market St., Ste. 1000, Wilmington, Delaware 19801, or such other location as designated by the
Debtors, at 10:00 a.m. (Eastern Time) on » 2010 pursuant to the following terms and conditions:

1. Asset Purchase Agreement. CSl, Cosmolab and CNY (collectively, the “Selling DPe¢btors™) entered into an asset
purchase agreement (the “Purchase Agreement”) with All4 Cosmetics, Inc. (the “Buyer™). Pursuant to the terms of the
Purchase Agreement, the Buyer proposes to purchase the Purchased Assets from the Selling Debtors, free and clear of ali liens,
claims and encumbrances. The Purchased Assets, as defined in the Purchase Agreement, include the executory contracts and

' The Debtors in these Chapter 11 cases are (with the last four digits of their federal 1ax identifiation numbers in parentheses): Specialty Packaging Holdhgs,
Inc. {7942}, The Specialty Packaging Group, Inc. {6668), Cosmetics Specialties, Inc. (0826), Cosmotab, nc. (1367), Cosmetics Specialties East, LLC {0313),
and Cosmolab New York, Inc. {2222}, The primary mailing address for the Debtors is: 1100 Garrett Parkway, Lewisburg, TN 37091,

Unless otherwise defined herein, capitalized terms used in this Notice shali have the meaning ascribed fo them in the Bidding Procedures Order and/or the
Purchase Agreement.
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unexpired leases, which the Selling Debtors seek to assume and assign to the Buyer (the “Assumed Contracts”). The
Purchase Agreement is subject to higher or otherwise better offers and approval of the Bankruptey Court.

2. Purchase Price. The Purchase Price is () Thirteen Million Dollars ($13,000,000) in cash minus (ii) any Accounts
Shortfail plus (iii} Buyer's obligations to pay up to One Million Doilars ($1,000,000) under Article IIT of the Purchase
Agreement relating to certain payments to suppliers, plus (iv) any Assumed Liabilities.

3. DISCLAIMER. Other potential bids are subject to the requirements, limitations and procedures (the “Bidding
Procedures™) set forth in the Bidding Procedures Order, a copy of which is available on www.kecHe.net/sph or may be
obtained upon written request to Debtors’ counsel. To the extent there are any inconsistencies between the Bidding
Procedures Order and the summary description contained in this Notice, the Bidding Procedures Order shall control,

4, Confidentiality Agreement/Due Diligence. Upon execution of a confidentiality agreement in form and substance
reasonably satisfactory to the Debtors, any party that wishes to conduct due diligence on the Purchased Assets may be granted
access to all material information that has been or will be provided to the Buyer or other bidders. Additionally, to the extent
practicable, the Debtors will provide such parties with access to their management and to all other information reasonably
requested.

5. Qualified Bidders/Bid Deadline/Bid Requirements. Any competing bid for the Purchased Assets must:

.
-

(A)  bein writing; ,‘ ‘

(B)  nolater than 5:00 p.m. (Eastern Time) on the day that is three (3) business days prior to the Auction (such
date or the date of the last extension as provided below, the “Bid Deadline™), deliver written copies of its bid so that they are
received by the deadline, to: (a) Cosmolab, Inc., Attn: Michael J. Musse, 1100 Garrett Parkway, Lewisburg, Tennessee 37091,
(404) 547-6023, facsimile (678) 538-6501, mmusso@maorrisanderson.com; and (b) Frost Brown Todd LLC, Attn: Robert A.
Guy, Jr.,, Esq., 424 Church Street, Suite 1600, Nashville, Tennessee 37219-2308; (615) 251-5557, facsimile (613) 251-5551,
bguy@fbtlaw.com. The Debtors then will promptly distribute a copy of each bid received to the respective counsel for Bank of
America and the any Official Committee of Unsecured Creditors that may be appointed in these cases (the “Cominittee”). By
notice to all Qualified Bidders, the Debtors may extend the Bid Deadline once or successively, but they are not required to do
so; provided. however, that the Debtors not extend such deadline beyond any deadline set forth in the Purchase Agreement
without Buyer’s written consent or further order of the Court;

(C) be accompanied by a clean duly executed asset purchase agreement (the “Modified Purchase Agreement™)
and a marked Modified Purchase Agreement reflecting the variations from the Purchase Agreement;

(D) be accompanied by a cash deposit {i.e., bank or cestified check payable to Cosmolab, Inc.) equal to at least
the greater of One Million Dollars ($1,000,000.00) or 7.5% of the amount of the competing bid (the “Earnest Money
Dreposit™), with such funds to be paid into an escrow agreement substantially similar to that executed by Buyer or to be paid
into Debtor’s counsel’s escrow account;

(E) identify the assets that the bidder offers to purchase and the liabilities the bidder proposes to assume at the
purchase price and upon the terms and conditions set forth in the Modified Purchase Agreement;

(F) not contain any due diligence or financing contingencies;

(G) demonstrate that the bidder is able to consummate the transaction (financially and otherwise) on the terms of
the Modified Purchase Agreement;

(1) include evidence of authorization and approval from the biddet’s board of directors (or comparable
governing body) with respect to the submission, execution and delivery of the Modified Purchase Agreement;

(D identify with particularity each and every executory contract or unexpired lease, the assumption and
assignment of which is a condition to closing; and,

Q) be for substantially all the Purchased Assets and contain a proposed cash purchase price at least in the
amount of (i} the Purchase Price offered by the Buyer plus (ii) cash in the amount of the Break-Up Fee (hereafter defined) plus
(iti) an additional cash overbid of at least $200,000 {the *Minimum Overbid™).

A competing bid meeting the outlined requirements shall constitute a “Qualified Bid.” Any person submitting a
Qualified Bid shall be a “Qualified Bidder.” The Debtors, in consultation with Bank of America and the Commistee, shall
have discretion to make any determination regarding whether a bid is a Qualified, and any non-qualifying bid may be modified
to become a Qualifying Bid prior to the Auction in the event Debtors, in consultation with Bank of America and the
Committee, determine to extend the deadline for submission for bids,

6. Auction Participation/Bidding at the Auction,

R
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{A) The Auction shall be conducted openly and ali creditors of the Debtors’ estates shall be permitted to attend.
(B) Only the Buyer and the other Qualified Bidders shall be permitted to participate at the Auction.

) All bidders shall appear at the Auction in persen or through a duly authorized representative who shail appear
in person.

(D) Each Qualified Bidder shall be required to confirm that it has not engaged in any collusion with respect to the
bidding or the Sale.

e
{(E) The bidding at the Auction will be transcribed ot videotaped.

) The opening bid at the Auction shall not be tess than the Qualified Bid designated by the Debtors as the then
highest or best bid (the “Qpening Bid™),

(G) After the Opening Bid, all subsequent bids at the Auction shall be in additional increments of at least
$200,000. The Buyer shall be entitled to include as part of any subsequent bid a credit for the amount of the Break-Up Fee.
For purposes of determining the net benefit to the estate of any bid made by the Buyer, the value attributable to any such bid
shall be at least equal to the sum of (1) the dollar amount of the cash consideration contained in such bid, (2) the doliar value of
any additional consideration contained in such bid, including any assumed liabilities, and (3} the dollar value of the Break-Up
Fee.

() The Buyer shall not be deemed to have waived its entitlement to receive the Break-Up Fee under the terms of
the Purchase Agreement as a result of submitting a higher or otherwise better bid than its initial bid at the Auction.

b The Buyer and the other Qualified Bidders shall have the right to submit additional bids and make additional
modifications to the Purchase Agreement or Modified Purchase Agreement, as applicable, at the Auction,

H Bidding at the Auction shall continue until such time as the Debtors, in consultation with Bank of America
and the Committee, determine in their business judgment the highest and best offer (the “Successful Bid” and the party that
submitted such bid, the “Successful Bidder”). The Debtors shall seek approval from this Court of the Successful Bid at the
Sale Hearing, subject to objections, if any, that may be raised in a timely manner by a party-in-interest. The Debtors’
presentation to this Court for approval of any selected bid as the Successful Bid does not constitute the Debtors’ acceptance of
the bid. The Debtors will be deemed to have accepted a Qualified Bid only when such Qualified Bid has been approved by this
Court, R

7. Back-Up Bidder. The final bid made by any Quatified Bidder (who is not the Successful Bidder) shall be binding on
such Qualified Bidder until the earlier of (i) 24 hours after the Closing of the Sale transaction or {ii) 30 days after the Auction.
Each such bid shall serve as a back-up bid (a “Back-Up Bid™) and such Qualified Bidders as back-up bidders (each a “Back-
Up Bidder; collectively, the “Back-Up Bidders™), in order of highest value to lowest value, as determined by the Debtors in
the exercise of their business judgment, In consultation with Bank of America and the Committee. If, following entry of the
Sale Order, the Successful Bidder fails to consummate an approved Sale, the Back-Up Bidder with the highest and best back-
up bid will be deemed to be the new Successful Bidder, and the Debtors will be authorized, but not required, to consummate
the sale with the Back-Up Bidder without further order of the Court; provided. however, that in the event that the Back-Up
Bidder is the Buyer, then the Debtors will be obligated to consummate the sale as set forth in the Purchase Agreement, Shouid
the Back-Up Bidder fail to close, the Debtors will be authorized, but not required, to consummate the sale to the next Back-Up
Bidder without further order of the Court, and so on until the sale has closed or all Back-Up Bidders have failed to close;
provided, however, that in the event that the Back-Up Bidder is the Buyer, then the Debtors will be obligated to consummate
the sale as set forth in the Purchase Agreement,

8. Earnest Money Deposit.

(A) All Earmest Money Deposits shall be placed into an interest-bearing escrow account pursuant to
docurnentation in form and substance reasonably acceptable to the Debtors in accordance with the terms of the escrow
agreement to be provided with the Purchase Agreement, or will be placed in Debtors’ counsel’s escrow account, at the
particular bidders’ option.

(B) If the sale proposed by the Successful Bidder or any Back-Up Bidder (as applicable) closes, the Earnest
Money Deposit of the Successful Bidder or the Back-Up Blddel (as apphcable) shall be applied to the cash component of such
bidder’s purchase price. P
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() If the sale proposed by the Successful Bidder or the Back-Up Bidder (as applicable) does not close due to the
breach by the Successful Bidder or any Back-Up Bidder (as applicable) of its Purchase Agreement, then the Earnest Money
Deposit shall be paid to the Debtors. No such Earnest Money Deposit paid to Debtors shalt be credited against the obligations
of any Back-Up Bidder.

(D) Al Earnest Money Deposits shall be returned to each bidder not selected by the Debtors as the Successful
Bidder by the earlier of (i) two (2) business days after the Closing of the Sale transaction or (if) thirty-two (32) days after the
Auction, unless such bidder is obligated to Close as a Back-Up Bidder. If the Successful Bidder’s or any Back-Up Bidder’s (as
applicable) proposed sale does not close for any reason other than a breach by the Successful Bidder or such Back-Up Bidder
(as applicable), then the Earnest Money Deposit shall be released to the Successful Bidder or the Back-Up Bidder (as
applicable) within five (5) business days after termination of such party’s Purchase Agreement, if earlier than the period set-out
in the first sentence of this subsection,

9, Modifications. After consuitation with Bank of America and the Commiitee, the Debtors may: (a} determine, in their
business judgment, which bid or bids, if any, constitute the highest and best offer for the Purchased Assets; and (b) reject, at
any time before entry of the Sale Order by this Court approving any bid as the Successful Bid, any bid that, in the Debtors” sole
discretion, is (i) inadequate or insufficient; (ii) not in conformity with the requirements of the Bankruptcy Code, the Bidding
Procedures or the terms and conditions of the Sale set forth in the Purchase Agreement; or (iii) contrary to the best interests of
the Debtors and their estates and creditors, The Debtors may. exteﬂd or alter any requirement or deadline contained herein that
the Debtors determine, in their business judgment, will bette: promote the goals of the Bidding Process; provided, however,
that no extension or alteration shall be made to any such requirement or deadiine that conflicts with the provisions set forth in
the Purchase Agreement without the written consent of Buyer or further order of the Court,

10. “As Is, Where Is” Sale Free and Clear of Liens and Claims. The Sale shall be on an “as is, where is” basis and
without representations or warranties of any kind, nature or description by the Debtors, their agents or their estates, except to
the extent expressly set forth in the Purchase Agreement or any Modified Purchase Agreement, as the case may be. Buyer
shall not be liable for any liabilities or Claims related to Debtors’ pre-closing operations of any type or nature whatsoever,
except for the Assumed Liabilities, to the maximum extent permitted by applicable law. Buyer is not intended to be and shali
not be deemed to be a successor to any Debtor. Except as otherwise provided in the Purchase Agreement or any Modified
Purchase Agreement, as the case may be, and to the maximum extent permitted by applicable law, all of the Debtors’ right, title
and interest in the Purchased Assets together with the Assumed Liabilities shall be sold free and clear of (a) all mortgages,
deeds of trust, security interests, security agreements, conditional sale or other title retention agreements, pledges, liens,
hypothecations, charges, obligations, judgments, orders or decrees of any court or government entity, rights of setoff of any
nature and kind whatsoever, recoupment, demands, encumbrances, easements, rights, encroachments, equities, imperfections of
title, leases, licenses, shares, covenants, purchase or sale options, conditions, restrictions or charges of any kind or nature, if
any, including, but not limited to, any restriction on the use, voting, transfer, receipt of income or other exercise of any
attributes of ownership including all “interests” in the Purchased Assets held by third parties within the meaning of section
363(f) of the Bankruptcy Code (the foregoing collectively referred to herein as “Liens”) and (b)(i) all debts arising in any way
in connection with any acts or omissions of any of the Debtors, (i) any and all claims (as that term is defined in section 101(5)
of the Bankruptcy Code) against the Debtors or the Purchased Assets arising on or prior to the date of the Closing of the Sale
under the Purchase Agreement or Modified Purchase Agreement, as the case may be, and (iii) any and ail obligations,
demands, liabilities, guaranties, options, rights, contractual commitments, restrictions, interests and matters of or against the
Debtors or the Purchased Assets of any kind and nature (meludmg without limitation, any options or rights to purchase such
assets, any mechanics’ and tax liens or claims, tort claims, employee wages or benefits, including but not limited to COBRA
and health care rights, including the Debtors’ claim experience, any fines, penalties or assessments imposed by any
governmental entity, whether monetary or otherwise, any successor liability, products liability, environmental liability, tax or
other liabilities against the Debtors, the Purchased Assets, or any other property of the Debtors), whether arising prior to or
subsequent to the commencement of these cases, whether choate or inchoate, filed or unfiled, scheduled or unscheduled,
noticed or unnoticed, recorded or unrecorded, confingent or non-contingent, matured or unmatured, liquidated or unliquidated,
whether known or unknown and whether imposed by agreement, understanding, law, equity or otherwise, including, but not
limited to, those of the kind specified in sections 502(g), 502(h) and 502(i) of the Bankruptcy Code (the foregoing collectively
referred to herein as “Claims”), except with respect to clauses (a) and (b) for the Assumed Liabitities and as expressly
provided otherwise in the Purchase Agreement or Modified Purchase Agreement, as the case may be. Such Liens and Claims,
if any, shall attach to the net proceeds of the Sale. The net proceeds from the Sale are expected to be paid to Bank of America
for application against pre~ and post-petition financing extended by Bank of America to the Debtors.

4
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11. Jurisdiction of Court. Prospective purchasers are deemed to (i) have submitted to the exclusive jurisdiction of the
Bankruptey Court with respect to all matters related to the Auction and the Sale and the terms and conditions of the transfer of
the Purchased Assets and the Assumed Contracts, (ii) have consented to the sale at the time of the Approval Hearing, and (iii)
to have waived any right to a jury trial in connection with any dlsputes relating to the Auction and the sale of the Assets,

12, Assumption and Assignment of Executery Contracts and Unexpired Leases; Cure Amounts: Objections.

(A) On or before , 28148, the Debtors shall serve a notice (the “Assignment Schedule Notice™)
on all counterparties to all executory contracts and leases to which the Selling Debtors are a party, which shall include (i) a
schedule (the “Assionment Schedule”) identifying all executory contracts and leases to which the Seliing Debtors are a party
and specifying the cure amounts (the “Cure Amounts™) necessary to assume and assign such executory contracts and leases,
and (1i) a written notification that such executory contracts and leases may be assumed and assigned by the Debtors and that
failure to file a timely objection o such Assignment Schedule Notice shall constitute deemed consent to such assumption and
assignment of such party’s executory contract or lease, as may be selected and identified by the Buyer or other Successful
Bidder. The Debtors and the Buyer, or such other Successful Bidder, reserve the right to add or delete contracts or leases from
the Assignment Schedule up to the Closing Date. The assumption and assignment of any Assumed Contract shall not be
binding on the Debtors or the Buyer or other Successful Bidder, and shall be subject to modification by the Debtors and the
Buyer or other Successful Bidder until the Closing and the filing by Debtors of a Notice of Closing with the Court, with such
Notice of Closing to be filed within two business days after completion of the Closing,

(B} Except as may otherwise be agreed to by the parties to an Assumed Contract, at or within 10 days affer the
Closing of the Sale, the Selling Debtors and/or the Buyer or other Successful Bidder shall cure those defaults under the
Assumed Contracts that need fo be cured in accordance with section 363(b) of the Bankruptcy Code, by payment of the Cure
Amounts,

() PLEASE TAKE FURTHER NOTICE THAT OBJECTIONS, if any, to the propoesed assumption and
assignment of the Assumed Contracts, including, but not limited to, objections relating to adequate assurances of future
performance or the Cure Amounts, must (a) be in writing and filed with this Court and served upon the following on or before

, 2010 (i) Cosmolab, Inc., Attn: Michael J, Musso, 1100 Garrett Parkway, Lewisburg, Tennessee 37091, (ii)
counsel for the Debtors Frost Brown Todd LLC, Attn: Robcrt A, Guy, Jr.,, Esq., 424 Church Street, Suite 1600, Nashville,
Tennessee 37219-2308; (iii) local counsel for the Debtors, Domeénic E. Pacitti, Klehr Harrison Harvey Branzburg LLP, 919 N,
Market St., Ste. 1000, Wilmington, Delaware 19801, (iv) counsel for Bank of America, Mayer Brown LLP , Attn: Thomas §.
Kiriakos, Esq., 71 South Wacker Drive, Chicago, Illinois 60606-4637; (v) focal counsel for Bank of America, Edwards Angell
Palmer & Dodge LLP, Attn: Stuart M. Brown, 919 North Market Street, 15th Floor, Wilmington, Delaware 19801; (vi) counsel
for the Buyer, Timothy T. Brock, Esq., Satterlee Stephens Burke & Burke, LLP, 230 Park Avenue, Suite 1130, New York, NY
10169; (v) counsel for the Committee; and, (vii) the Office of the United States Trustee for District of Delaware, Atth: Thomas
Patrick Tinker, 844 King Street, Room 2313, Wilmington, DE 19801; and (b} comply with the Federal Rules of Bankruptcy
Procedure and the Local Bankruptcy Rules of this Court. Any counterparty to a contract or lease that is added to the
Assignment Schedule shall have five (5) business from the date of service of the notice of any supplemental Assignment
Schedule Notice to object to the proposed assumption and assignment such contract or lease. Any party failing to timely fie
an objection to the Cure Amounts set forth on the Assignment Schedules or to the proposed assumption and assignment
of the Assumed Contracts, shall be forever barred from objecting to the Cure Amounts and from asserting any
additional cure or other amounts against the Debtors, their cstates, and the Buyer or other Successful Bidder with
respect to its executory contract(s) or unexpired lease(s) and will be deemed to consent to the proposed assumption and
assignment of its executory contract(s) or unexpired lease(s).

(D) Where a party to an Assumed Contract files a timely objection asserting a higher cure amount than the Cure
Amount and the parties are unable to consensually resolve the dispute prior to the Sale Hearing, the amount to be paid under
section 365 of the Bankruptcy Code with respect to such objection will be determined at the Sale Hearing or such other date
and time as may be fixed by this Court, including such later date as may be set for Assumed Contracts which are added to the
Assignment Schedule after the Sale Hearing but before the Closing. All other objections to the proposed assumption and
assignment of the Assumed Contracts will be heard at the Sale Hearmg, uniess otherwise ordered by the Court,

13. PLEASE TAKE FURTHER NOTICE THAT ()'B&ECT!ONS if any, to the relief requested in the Sale Motion
must; (a) be in writing and filed with the Court; (b) comply with the Federal Rules of Bankruptcy Procedure and the Local
RBankruptcy Rules; (¢) set forth the names of the objecting party and the nature and the amount of any claim or interest alleged
by such objecting party against the Debtors’ estates or property; and {d) be served upon (such as to be received by) the
following parties on or before 12:00 p.m. (Eastern Time) » 2010: (i) Cosmelab, Inc., Attn: Michael J.
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Musso, 1100 Garrett Parkway, Lewisburg, Tennessee 37091; (if) counsel for the Debtors, Frost Brown Todd LLC, Attn: Robert
A. Guy, Jr., Esq.,, 424 Church Street, Suite 1600, Nashville, Tennessee 37219-2308; (iii) local counsel for the Debtors,
Domenic E. Pacitti, Klehr Harrison Harvey Branzburg LLP, 919 N, Market St., Ste. 1000, Wilmington, Delaware 19801, (iv)
counsel for Bank of America, Mayer Brown LLP , Atin: Thomas 3. Kiriakos, Esq., 71 South Wacker Drive, Chicago, Iilinois
60606-4637; (v) local counsel for Bank of America, Edwards Angell Palmer & Dodge LLP, Attn: Stuart M. Brown, 919 North
Market Street, 15th Floor, Wilmington, Delaware 19801; (vi} counsel for the Buyer, Timothy T. Brock, Esq., Satterlee
Stephens Burke & Burke, LLP, 230 Park Avenue, Suite 1130, New York, NY 10169; (v) counsel for the Committee; and, (vii)
the Office of the United States Trustee for District of Delaware, Attn: Thomas Patrick Tinker, 844 King Street, Room 2313,
Witmington, DE 19801,

Dated: January 20, 2010 Respectfully submitted,

By: /& Domenic E. Pacitti

Pomenic E. Pacitti (Bar No. 3989)

..& Michael Yurkewicz (Bar No. 4165)

* 9T KLEHR HARRISON HARVEY BRANZBURG LLP

" 919 North Market Street, Suite 1000
Wilmington, Delaware 19801-3062
Telephone: 302.426.1189
Facsimile: 302.426.9193
E-mail: dpacitti@klehr.com
E-mail: myurkewicz@klehr.com

- and -

Robert A, Guy, Jr.*

J. Matthew Kroplin*

FROST BROWN TODD LLC

424 Church Street, Suite 1600
Nashville, Tennessee 37219
Telephone: 615.251.5550
Facsimile: 615.251.5551
E-mail: bguy@fbtlaw.com
E-mail: mkroplin@fbtiaw.com

- and -

- Ronald E. Gold*

# wBeth A. Bychanan*

. " Lindsey F. Baker*
FROST BrROWN TODD LLC
2200 PNC Center
201 East Fifth Street
Cincinnati, Ohio 45202
Telephone: 513.651.6800
Facsimile: 513.651.6981
E-mail: rgold@fbtlaw.com
E-mail: bbuchanan@fbtlaw.com
E-mail: Ibaker@fbtlaw.com
*Pro Hac Vice Motion Pending

PROPOSED CO-COUNSEL FOR DEBTORS
AND DEBTORS-IN-POSSESSION

-6-

DELT 73730-1




EXHIBIT D



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
INC., et al.,!

Debtors.

)

)

)

SPECIALTY PACKAGING HOLDINGS, ) Case No. 10-10142 (KG)

)

)

) (Joint Administration Requested)
)

ORDER: (A) AUTHORIZING THE SALE OF SUBSTANTIALLY ALL ASSETS OF
CERTAIN DEBTORS PURSUANT TO 11 U.S.C. § 363(B), (F) AND (M); (B)
AUTHORIZING THE ASSUMPTION AND ASSIGNMENT OF CERTAIN
EXECUTORY CONTRACTS AND UNEXPIRED LEASES PURSUANT TO 11 U.S.C.
§ 365; AND (C) AUTHORIZING THE CHANGE OF NAMES OF CERTAIN DEBTORS

THIS MATTER is before the Court on the motion (the “Metion”)* of Specialty
éackaging Holdings, Inc. (“SPH”), together with its direct and indirect debtor subsidiaries, The
Specialty Packaging Group, Inc. (“SPG”), Cosmetics Specialties, Inc. (“CSI”), Cosmolab, Inc.
(“Cesmolab”), Cosmetics Specialties East, LLC (“CSE™), and Cosmolab New York, Inc,
(“CNY”) (collectively, the “Debtors”), as debtors and debtors-in-possession in the above-

captioned chapter 11 cases, for entry an order (the “Sale Order”), pursuant to 11 U.S.C. §§

105(a), 362, 363(b), (f) and (m), 364(c)(1), 365.,}‘ 1107 and 1108 (the “Bankruptcy Code™), and
Rules 2002, 6004, 6006, 9007 and 9014 of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules™) granting the Debtors authority to sell substantially all assets (the

The Debtors in these Chapter 11 cases are {with the last four digits of their federal tax identification numbers in
parentheses): Specialty Packaging Holdings, Inc. (7942), The Specialty Packaging Group, Inc. (6668),
Cosmetics Specialties, Inc. (0826), Cosmolab, Inc. (1367), Cosmetics Specialties East, LLC (0313), and
Cosmolab New York, Inc. (2222). The primary mailing address for the Debtors is; 1100 Garrett Parkway,
Lewisburg, TN 37091

Unless otherwise stated, all capitalized terms not defined herein shall have the same meaning as set forth in the
Motion or the Purchase Agreement,



“Purchased Assets”) of CSI, Cosmolab ancﬁ CNY (collectively, the “Selling Debtors™), free and
clear of liens, clatms, interests and encumbran;é;o', a.r;d to a;ssume and assign certain of the Selling
Debtors’ executory contracts and unexpired leases (the “Sale™) and to change the names of
Cosmolab and CNY; the Motion having been served upon (i) the Office of the United States
Trustee for the District of Delaware; (ii) the Debtors’ 40 largest unsecured creditors on a
consolidated basis; (iii) counsel for Bank of America; (iv) all parties asserting a security interest in
the assets of the Debtors to the extent reasonably known to the Debtors; (v) counsel for All4
Cosmetics, Inc. (the “Buyer”); (vi) the counterparty to each executory contract and unexpired lease
of the Selling Debtors; (vii) all taxing authorities having jurisdiction over any of the Purchased
Assets, including the Internal Revenue Service; (viii) all potential buyers known by the Debtors;
and, (ix) the Aftorneys General in the Stateéfj;}\/here the Purchased Assets are located; and it
appearing that proper and adequate notice of the Motion has been given and that no other or
further notice is required; and after due deliberation thereon; and good and sufficient cause

appearing therefor,
IT IS HEREBY FOUND AND DETERMINED THAT:

A The findings and conclusions set forth herein constitute the Court’s findings of
fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this
proceeding pursuant to Bankruptcy Rule 9014,

B. To the extent any of the following findings of fact constitute conclusions of law,
they are adopted as such. To the extent any of the following conclusions of law constitute
findings of fact, they are adopted as such. Miﬁt‘iépital-ized-terms‘used but not defined herein shall
have the meanings ascribed to such terms in the Motion or the asset purchase agreement between

the Selling Debtors and the Buyer entered into on or about January 15, 2010 (the “Purchase

Agreement”),



C. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. § 1334, This
proceeding is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (N). Venue 1s proper
in this District and in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. (iii). This proceeding
is a “core proceeding” within the meaning of 28 U.S.C. §157(b)(2)(A), (N) and (O).

D. Proper, timely, adequate and sufficient notice of, and opportunity to object to, the
Motion and the Sale Hearing has been provided to all parties entitled thereto in accordance with
the various provisions of the Bankruptey Code, the Bankruptcy Rules, the local rules of this
Court, and all requirements of procedural due process and all aspects of the Sale have been
adequately disclosed.

E. The provisions of Section 363(f) of the Bankruptcy Code have been satisfied,
including, without limitation, consent of any lenders pursuant to Section 363(£)(2).

E. The Sale of the Assets to Buyer in accordance with the Purchase Agreement is an
appropriate exercise of the Debtors’ business judgment and is in the best interests of the Debtors
and their estates.

G. The Bidding Procedures approved by the Court, and complied with by the Debtor,
pursuant to The Order: (4} Approving Auction Procedures To Sell Substantially All Assets Of
Certain Debtors And To Assume And Assign Certain Executory Confracts And Unexpired
Leases; (B) Approving Bid Protections; (C)*‘S%gﬁingrl)ate Of Auction, (D) Setting Sale Hearing,
And (E) Approving Form Of Notice, entered on {the “Bidding Procedures

_Q__lﬁ_g_g”), in conjunction with service of the Sale Notice, provided potential interesied purchasers
with sufficient notice of the opportunity to overbid and the procedures for overbidding, on the
Assets. A reasonable opportunity to object or be heard with respect to the Motion and the relief
requested therein, and the right of third parties to submit higher or otherwise better offers for all
or any portion of the Purchased Assets in accordance with the Bidding Procedures approved by
this Court, has been afforded to all interested persons and entities.

H. The successful bidder for the Sale of the Purchased Assets, as selected in

accordance with the Bidding Procedures, is the Buyer pursuant to the Purchase Agreement. The
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g
offer of the Buyer to purchase the Purchased Assets for the Purchase Price, as described in the
terms and conditions of the Purchase Agreement, is fair and reasonable under the circumstances
and constitutes full, fair, and adequate consideration and reasonably equivalent value for the
Assets.

L. Although  competing offers were submitted, the Buyer’s offer was higher and
better than any of such offers.

J. The Purchase Agreement was entered into in good faith, neither frandulently nor
by any means forbidden by law, and was based upon arm’s length bargaining and without
collusion. Neither the Debtors nor the Buyer has engaged in any conduct that would prevent the
application of section 363(m) of the Bankruptcy Code or cause the application of section 363(n)
of the Bankruptcy Code. The Buyer is a gqqé: faith purchaser as that term is used in Section
363(m) of the Bankruptcy Code, is not affiliated with the Debtors and is not an insider of any of
the Debtors.

K. The Debtors have full power and authority to execute the Purchase Agreement
and all other documents contemplated thereby, and no further authority is necessary to complete
the Sale, to consummate the transactions contemplated by the Purchase Agreement, and to

transfer title of the Assets to Buyer.

L. Buyer is not a successor to the Debtors and shall not be treated as any Debtor’s
SUCCESSOT.,
M. There are no common incorporators, officers, directors, or material stockholders

between Debtors and Buyer.

N. In connection with the Aucti_,o;}',@the_‘_ marketing of the Purchased Assets, and the
prosecution of this Motion, the Debtors (and Buyer to the extent applicable) have complied with
the terms of the Sale Notice and the Bidding Procedures Order,

0. The Motion should be approved as it is in the best interests of creditors and is in
the best interests of the Debtors’ estates, and represents the reasonable exercise of sound and

prudent business judgment by the Debtors.



P. The Court further incorporates its findings of fact and conclusions of law from the
Bidding Procedures Order.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
THAT:

1. Subject to the terms of this Order, the Motion is GRANTED.

2. All objections to the Motio_x}‘,?&ﬁth_e relief requested therein that have not been
withdrawn, waived, or settled as announce.dvt;‘) tﬁe Court at the hearing on the Motion or by
stipulation filed with the Court, and all reservations of rights included therein, are, except as
provided in other orders of the Court, are hereby overruled on the merits or the interests of such
objections have been otherwise satisfied or adequately provided for.

3 The Purchase Agreement, in substantially the form attached to the Motion as
Exhibit “A” and the transactions contemplated thereby are approved.

4, The Debtors and the Buyer are authorized and empowered to enter into, and to
perform all of their obligations under, the Purchase Agreement and take any acts, and to execute
and perform such agreements or documents, including any ancillary agreements, and take such
other actions as are necessary, desirable or reasonably required to effectuate the terms of the
Purchase Agreement. ety |

5. The Purchased Assets are sof!;i\!;;(;g Bﬁyer “as is-where is” and without warranty of
any kind, other than the representations and Warranties set forth in the Purchase Agreement.

6. Pursuant to Section 363(f) of the Bankruptcy Code, title to the Assets shall be
transferred to Buyer free and clear of any and all liens, claims, interests, encumbrances, and
successor liabilities to the maximum extent permitted by law (coliectively, as defined in the
Purchase Agreement and including any successor liabilities, “Claims and Encumbrances™), with
all such liens, claims, interests, and encumbrances to attach to the proceeds that the Selling

Debtors receive under the Purchase Agreement (the “Sale Proceeds”) in the order of their

priority, and with the same validity, force and effect that they now have as against the Purchased

Assets, subject to any claims and defenses that the Debtors may possess with respect thereto,



and, specifically, the net Sale Proceeds shall be paid to Bank of America, N.A. (“BANA”) at the
time of the consummation of the Sale for application against any obligations arising under any
debtor-in-possession financing facility and, to the extent applicable, for provisional payment of
pre-petition obligations owing to BANA, but subject in all respects to the scope of any “carve-
out” set forth in any pertinent order approving any such debtor-in-possession financing. To the
maximum extent permitted by law, Buyer shall have no liability or responsibility for any liability
or other obligation of the Debtor arising under or related to the Purchased Assets other than as
expressly set forth in this Order and in the Purchase Agreement.

7. On the Closing Date (as that term is defined in the Purchase Agreement), each of
the Debtors’ creditors is authorized and direéstgd to execute such documents and take all other
actions as may be necessary to release any Encumbrances against the Assets, as such
Encumbrances may have been recorded or may otherwise exist. If any person or entity that has
filed financing statements or other documents or agreements evidencing Encumbrances on the
Purchased Assets shall not have delivered to the Debtors prior to the Closing Date, in proper
form for filing and executed by the appropriate parties, termination statements, instruments of
satisfaction, releases of all liens or other interests which the person or entity has with respect to
the Purchased Assets, the Debtors or the Buyer, as the case may be, is hereby authorized and
directed to execute and file such statements, instruments, releases and other documents on behalf
of the person or entity immediately prior to the Closing,

8. This Order shall be binding upon and govern the acts of all persons and entities,
including without limitation, all creditors and';g}falgeholders, any parties in interest, the Debtors
and Buyer, and their respective successors and assigns, any chapter 11 frustee hereinafter
appointed for the Debtor’s estate or any trustee appointed in a chapter 7 case if this case is
converted from chapter 11, filing agents, recording agencies, secretaries of state and all other
persons and entities who may be required by operation of law to accept, file, register or
otherwise record or release any documents or instruments. Each and every federal, state, and

local governmental agency or department is hereby directed to accept any and all documents and



instruments necessary and appropriate to consummate the transactions contemplated by the
Purchase Agreement,

9. Subject to the satisfaction of all conditions and the completion of all deliveries
required under the Purchase Agreement, effe%tiize‘?s;of the Closing Date, the Sale shall constitute
a legal, valid and effective transfer of the Purchased Assets notwithstanding any requirement for
approval or consent by any person and shall vest the Buyer with all right, title and interest of the
Debtors in and to the Purchased Assets, free and clear of all Claims and Encumbrances. On the
Closing Date, this Order shall be construed and shall constitute for any and all purposes a full
and complete general assignment, conveyance and transfer of the Purchased Assets and a bill of
sale transferring good and marketable title in the Purchased Assets to Buyer free and clear of all
Claims and Encumbrances.

10. Al persons or entities, presently or on or after the Closing, in possession of some
or all of the Assets are directed to surrender possession of the Purchased Assets to the Buyer on
such Closing or at such time thereafter as the Buyer may request.

11, The Purchase Price of the As.s%}isij}‘{,sha‘fil be satisfied in full pursuant to the terms of
the Purchase Agreement, and shall not be subhject‘ fo setoff or any other reduction on the basis of
any prepetition or postpetition claim that Buyer may assert against the Debtors. There are no
brokers involved in consummating the Sale and no brokers’ commissions are due,

12. Neither Buyer nor its affiliates, successors or assigns shall be deemed, as a result
of any action taken in connection with the Sale or post-Closing operation of the Business and use
of the Purchased Assets to: (i) be a successor to the Debtors; (i) have, de facto or otherwise,
merged with or consolidated into the Debtors; (iii) be a mere continuation or substantial
continuation of the Debtors or any enterprise of the Debtors; (iv) be acquiring or assuming or
liable for any liability, warranty or other obligation of the Debtors.

13, Title to the Purchased Assets shall vest in Buyer free and clear of all Claims and
Encumbrances of any type or nature inc’ludi;}.g;_iagy_ Clairrlls against Debtors and all Encumbrances

on the Purchased Assets for, and Buyer shali.not Be liable for, any and all liabilities or Claims
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related to Debtors’ pre-closing operations of any type or nature whatsoever, except for the
Assumed Liabilities, to the maximum extent permitted by applicable law. Buyer shall not be
liable for any liabilities of the Debtors, other than the Assumed Liabilities. Further, Buyer shall
have no liability for any taxes or similar charges accruing, assessed, or attributable to a period
prior to the Closing Date, all of which shall be the responsibility of the Debtors.

14, Buyer 1s acting in “good faith” and shall be entitled to the protection of section
363(m) of the Bankruptcy Code as to all aspects of the transaction pursuant to the Purchase
Agreement if this Order or any authorization coﬂtamed herein is reversed or modified on appeal.

15.  All persons or entities holding any Claim against any Debtor or any Encumbrance
on the Purchased Assets are enjoined, pursuant to section 105 of the Bankruptcy Code, from
enforcing any such Claim against Buyer (or any of Buyer’s affiliates, successors or assigns) or
any such Encumbrance against the Purchased Assets after the Closing.

16.  The Sale approved by this Order is not subject to avoidance pursuant to section
363(n) of the Bankruptey Code.

17. The terms of the Purchase Agreement and any ancillary agreements may be
waived, modified, amended, or supplemented by the written and signed agreement of the Debtors
and the Buyer without further action of the Court; provided, however, that any such waiver,
modification, amendment, or supplement is not material or is not adverse to the Debtors’ estates.

18.  The Debtors may assun;ie the Assumed Contracts and assign each of them to the
Buyer pursuant to section 365 of the Bankruptcy Code free and clear of all Claims and
Encumbrances. The assumption and assignment of the Assumed Contracts pursuant to the terms
of this Order is integral to the Purchase Agreement and is in the best interests of the Debtors and
the Debtors’ estates, creditors and other parties in interest, and represents the reasonable exercise
of sound and prudent business judgment by the Debtors.

19.  The Cure Amounts, as determined by the Court at the Sale Hearing, or absent an
objection as set out on the most recent Assignment Schedule, are the sole amounts necessary

under sections 365(b}(1XA) and (B) and 365(H)(2XA) of the Bankruptcy Code to cure all




monetary defaults and pay all actual pecuniarxf _losses under the Assumed Contracts (the “Cure
Amounts”). The Buyer has provided adeq{;'t;{é £S§urance of its future performance under the
relevant Assumed Contracts within the meaning of sections 365(b}1)C), 365(b)(3) (to the
extent applicable) and 365()(2)}B) of the Bankrupicy Code. All conditions for the assumption
of the Assumed Contracts under section 365 of the Bankruptcy Code have been or will be
satisfied prior to or at the Closing of the transactions contemplated by the Purchase Agreement.

20.  Afier the payment of the relevant Cure Amounts, neither the Debtors nor the
Buyers shall have any further liabilities to the non-Debtor parties to the Assumed Contracts other
than the Buyer’s obligations under the Assumed Contracts that become due and payable on or
after the Closing and are based on obligations related to the period from the Closing forward.
Upon assignment of the Assumed Contracts, Debtors will have no further or future liability
thereunder.

21.  The Debtors and the Buyer resierve the right to add or delete contracts or leases
from the list of Assumed Contracts up to the Closing Date. The assumption and assignment of
any Assumed Contract shall not be binding on the Debtors or the Buyer until the Debtors file a
Notice of Closing, which shall be filed within two business days after completion of the Closing
and shall be served on all counter-parties to the Assumed Contracts. In the event of any
additions of proposed Assumed Contracts to the Assignment Schedule, any objections to
assumption and assignment or to the proposed cure amount shall be filed within five (5) days of
service of the revised Assignment Schedule and/or Notice of Closing, as provided in the Sale
Notice. Any objections which are unresolved will be heard by the Court at a hearing to be set at
a later date.

22, The Limited Power of Attorney and Interim Management Agreement, if any, shall
remain in place and shall not be subject to ré:j%ct.ion in the event of a conversion to chapter 7
under the Bankruptcy Code of any of the Debtors’ cases until Buyer has obtained all

Governmental Authorizations required to operate the Business.



23.  The failure specifically to include any particular provisions of the Purchase
Agreement or any related agreements in this Order shall not diminish or impair the effectiveness
of such provision, it being the intent of the Court that the Purchase Agreement is approved in its
entirety with such amendments thereto as may be made by the parties in accordance with this
Order prior to the Closing.

24.  This Court retains exclusive jurisdiction to enforce the provisions of this Order
and the Purchase Agreement, all amendments"-lj;lriereto, any waivers and consents thereunder, and
each of the agreements executed in connection therewith in all respects, to resolve any dispute
concerning this Order, the Purchase Agreement, or the rights and duties of the parties hereunder
or thereunder or any issues relating to the Purchase Agreement, any related agreements and this
Order.

25.  The provisions of this Order are nonseverable and mutually dependent. The
protections given to the Buyer in this Order shall be read and interpreted in the broadest way
possible to provide the maximum protections to the Purchaser. Further, any actions taken
pursuant thereto shall survive entry of any order which may be entered confirming any plan of
reorganization for the Debtors, converting the Debtors’ cases from chapter 11 cases to cases
under chapter 7 of the Bankruptcy Code, or dismissing the Debtors’ cases. Nothing in any
chapter 11 plan filed in this case shall modify{i;;é-ziar;y way, without the express written consent of
Buyer, any of the terms of this Order. _

26.  Notwithstanding Bankruptcy Rules 6004(h), 6006(d) and 7062 (to the extent the
foregoing are applicable} or any other applicable rule, this Order is effective and enforceable
immediately upon entry, no stay applies, and the Debtor may complete the Sale forthwith.

27.  To the extent any provisions of this Order conflict with the terms and conditions
set forth in the Motion, this Order shall govern and control.

28. Pursuant to, and to the extent necessary under, Bankruptcy Rules 5003, 6004(h),
6006(d), 7062, 9014, 9021 and 9022, this Court hereby expressly finds and concludes that there

is no just cause for delay in the implementation of this Sale Order. This Sale Order therefore
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shall not be stayed for fourteen days after its entry. Notwithstanding any provision of the
Bankruptcy Code or Bankruptcy Rules to the contrary, this Sale Order shall be effective and
enforceable immediately upon entry, and any stay thereof, including without limitation pursuant

to Rule 6004(h), Rule 6006(d), and Rule 7062, is hereby abrogated.

Dated:
Wilmington, Delaware

UNITED STATES BANKRUPTCY JUDGE

DELY 73731-1
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