
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

SS BODY ARMOR I, INC., et al.'

Debtors.

Chapter 11

Case No. 10-11255 (CSS)

(Jointly Administered)

Related to Docket i~t~:~Ta~. 3261 3347,_33 +1

NOTICE OF FILING OF ~1~'TI~,i~T~~+,C) PLAN SUPPLEMENT WITH RESPECT TO THE

SECOND AMENDED JOINT CHAPTER 11 PLAN OF LIQUIDATION PROPOSED

BY DEBTORS AND OFFICIAL COMMITTEE OF UNSECURED CREDITORS

PLEASE TAKE NOTICE that on ~3et~~~+ ~N_~ven~~~er ~, 2015, the above-captioned

debtors (collectively, the "Debtors") and the Official Committee of Unsecured Creditors

appointed in the above captioned cases (the "Committee") filed the .~1~nc~r~c~er1 Plan Supplement

with Respect to the Second Amended joint Chapter 11 Plan of Liquidation Proposed by the

DebtoNs and Official Committee of Unsecured Creditors (the "Amended. Plan Supplement").

The documents contained in the nmcilcled Plan Supplement are integral to and part of the Second

Amended joini C'hapteN 11 Plan of Lzquidation Proposed by the DebtoNs and Official Committee

of UnsecuNed Creditors [Docket No. 3261 ] (as may he supplemented, amended, or otherwise

modified From time to time, the "Plan")2 and, if the Plan is confirmed, shall be approved. The

hearing to consider confirmation of the Plan currently is scheduled to commence on November

9, 2015, at 4 ~aa

~ The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification numbers are:

SS Body Armor I, Inc. (9361) f/k/a Point Blank Solutions, Inc., SS Body Armor II, Inc. (4044) f/k/a Point Blank

Body Armor, lnc.; SS Body Armor III, Inc.; (9051) f/k/a Protective Apparel Corporation of America; and PBSS

LLC (8203). All correspondence and pleadings for the Debtors must be sent to SS Body Armor I, Inc., et al., c/o

Pachulski Stang Ziehl &Jones LLP, 919 North Market St., 17'x' Floor, Wilmington, DE 19801, Attn: Laura Davis

Jones.
2 Capitalized terms used but not defined herein have the meanings ascribed to them in the Plan.

1)C)~:`,~S 1?li:~_>02~)'? 3 f)OC S__[)1'.:2O20?2 =}...70934/001
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1:Of~ t~.it~. (preti~ailing Eastern Time), and continue on November 10, 2015 at 9:30 a.m., if

needed.

PLEASE TAKE FURTHER NOTICE that in accordance with the terms of the Plan,

the 1~mendecl Plan Supplement means Plan related documents, schedules and exhibits to be filed

wit11 the Court-k~~--*„~~'-~;-~~c~ ~€;-rzt=l~-i1-i-t~- -~=1a~, which may consist of one or multiple things,

including the Recovery Trust Agreement, identification of the Recovery Trustee and the

members of the Recovery Trust Committee and the Post-Confirmation Debtor Oversight

Committee, the by-laws governing the Post-Confirmation Debtor and disclosure of related

pertinent information. Attached hereto are the following:

Exhibit Description

A Recovery Trust Agt•eement

B Third Amended and Restated By-Laws for Post Confirmation Debtor• and
Amended and Restated Certification of Incorporation

C-1 Identification of Recovery Trustee

C-Z Identification of Members of the Recovery Trust Committee

C-3 Identification of Members of the Post-Confirmation Debtor Oversight Committi

C-4 Identification of Post-Confirmation Debtor Representative

PLEASE TAKE FURTHER NOTICE that the Debtors and the Committee reserve the

right, subject to the terms and conditions set forth in the Plan, to alter, amend, modify, or

supplement any document in the Plan Supplement; provided that if any document in the Plan

Supplement is altered, amended, modified, or supplemented in any material respect prior to the

hearing to consider confirmation of the Plan, the Debtors and the Committee will file a blackline

of such document with the Bankruptcy Court.

~~~~~~s ~>~::~o~4,z~~.:~-r~o~ 5 r~~::zozo~_>z.~ ~o93aioo~_ _ ._ _ _
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PLEASE TAKT FURTHER NOTICE that the Plan, the Disclosure Statement, the Plan

Supplement, as well as further information regarding these chapter 11 cases are available for

inspection on the Bankruptcy Court's website at www.deb.uscourts.~ov, or free of charge on the

Debtors' restructuring website at Epiq Bankruptcy Systems, LLC by visiting

http://dm.epigl l.com/PBS, or by requesting copies via email at tabulation@epigsystems.com

and reference "SS Body Armor" in the subject line or by telephone at (646) 282-2400.

Dated: (::}E;;~t~Nov~niber 9, 2015

PACHULSKI STANG ZIEHL &JONES LLP

/s/Laura Davis Jones
Laura Davis Jones (Bar No. 2436)
Alan J. Kornfeld (CA Bar No. 130063)
James E. O'Neill (Bar No. 4042)
919 North Market Street, 17t" Floor
P.O. Box 8705
Wilmington, DE 19899-8705 (Courier 19801)
Telephone: (302) 652-4100
Facsimile: (302) 652-4400
E-mail:lj ones@pszj law.com

akornfeld@pszj law.com
joneill@pszjlaw.com

Counsel to Debtors and Debtors in Possession

ARENT FOX LLP

/s/ RobeNt M. Hirsh
Robert M. Hirsh
George P. Angelich
1675 Broadway
New York, NY 10019
(212) 484-3900
Email: hirsh.robert@arentfox.com
George. Angelich@arentfox.com

and

THE ROSNER LAW GROUP LLC
Scott J. Leonhardt (No. 4885)
824 Market N. Street, Suite 810
Wilmington, Delaware 19801
Telephone: (302) 777-1111
Email: leonhardt@teamrosner. com

Counsel for Creditors' Committee

~~OC:S t){=:-~~~?0~~3 [){.)t S,C){~ 2(12O22..:=170934/001
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re:

SS BODY ARMOR I, INC., et al.l

Debtors.

Chapter 11

Case No. 10-11255 (CSS)

(Jointly Administered)

Related to Docket ~<>Na~. 3261, 3347, 3351.

r~I~~li~~[~~3~~;~) PLAN SUPPLEMENT WITH RESPECT TO THE SECOND AMENDED
~~ JOINT CHAPTER 11 PLAN OF LIQUIDATION PROPOSED BY DEBTORS

AND OFFICIAL COMMITTEE OF UNSECURED CREDITORS

In accordance with the Second Amended Joint Chapter 11 Plan of Ligzridate PNoposed by

the Debtors and the Official Comrreittee of Unsecured CNeditors in the above referenced cases,

the Debtors and the Official Committee of Unsecured Creditors hereby file the ~iiiended Plan

Supplement which includes the following items:

Exhibit Description

A Recovei-~~ Trust Agreement

B Third Amended and Restated By-La«~s for Post Confirmation Debtor and
Amended-and Restated Certificate of Incorpo~•ation

C-1 Identification of Recovery Trustee

C-2 Identification of Members of the Recovery Trust Committee

C-3 Identification of Post-Confirmation Debtor Oversight Committee

C-4 Identification of Post-Confirmation Debtor• Representative

~ The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification numbers are:
SS Body Armor I, Inc. (9361) f/k/a Point Blank Solutions, Inc., SS Body Armor II, Inc. (4044) f/Wa Point Blank
Body Armor, Inc.; SS Body Armor III, Inc.; (9051) f/Wa Protective Apparel Corporation of America; and PBSS
LLC (8203). All correspondence and pleadings for the Debtors must be sent to SS Body Armor I, Inc., et al., c/o
Pachulski Stang Ziehl &Jones LLP, 919 North Market St., l7`~' Floor, Wilmington, DE 19801, Attn: Laura Davis
Jones.

{)OC;`:~ U1:~~2Ed~O''? 3 [;)O(S 1)1:.,;;>.O~0?'L~4,70934/001
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Exhibit A

Recovery Trust Agreement

{>~~~C'~, I~f ?1~O'?~.31,)C)(S I>t?.;2(~21)22,k_70934/OOl
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RECOVERY TRUST AGREEMENT

THIS RECOVERY TRUST AGREEMENT (the "A~reement") is entered into this [ ]
day ~f November, 2015, by and among SS Body Armor I, Inc., et al. ~, as debtors and debtors in
possession (collectively, the "Debtors"); the Official Committee of Unsecured Creditors of the
Debtors (the "Creditors' Committee"); T. Scott Avila, in his capacity as the Post-Confirmation
Debtor Representative (as defined in the Plan); and {_~~-f3riari I~. ~Zvnikcl~ in capacity as the
Recovery Trustee of the Recovery Trust (the "Recovery Trustee") (collectively, the "Parties").

WITNESSETH:

WHEREAS, on April 14, 2010 (the "Petition Date"), the Debtors filed voluntary petitions
for relief under chapter 11 of title 11 of the United States Code (the "Banlcruptc~Code") in the

United States Bankruptcy Court for the District of Delaware (the "Banlcruptc~purt"), Case No.
10-11255 (CSS) (jointly administered);

WHEREAS, the Debtors and the Creditors' Committee filed the Second Amended Joint

Chapter 11 Plan of Liquidation Proposed by the Debtors and the Creditors' Committee (the "Plan

Proponents") [ECF No. 3261 ] (as amended, modified, or supplemented, the "Flan") with the
Bankruptcy Court;

WHEREAS, on [], 2015, the Bankruptcy Court entered an order confirming the Plan

(the "Confirmation Order");

WHEREAS, the Plan provides, among other things, for the establishment of a liquidating

trust (the "Recovery Trust") for the benefit of its Beneficiaries (defined below) and for the

appointment of the Recovery Trustee as the trustee and manager of the Recovery Trust;

WHEREAS, the Recovery Trustee has agreed to act as trustee under this Agreement for

purposes herein provided;

WHEREAS, the Recovery Trust is established for the sole purpose of administering

Recovery Trust Assets (defined below) and implementing the Recovery Trust Functions (defined

below), in accordance with Treasury Regulations Section 301.7701-4(d), with no objective or

authority to continue or engage in the conduct of a trade or business;

WHEREAS, the Recovery Trust is intended to qualify as a liquidating trust within the
meaning of Treasury Regulations Section 301.7701-4(d) that is treated as "grantor trust" for

federal and applicable state income tax purposes;

NOW, THEREFORE, for and in consideration of the promises and mutual covenants

herein contained, pursuant to the Plan, the Parties do hereby covenant and agree as follows:

~ The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:

SS Body Armor I, Inc. (9361); SS Body Armor II, Inc. (4044); SS Body Armor III, Inc. (9051); and PBSS, LLC

(8203). 
-f~~v+c~-fi~—(~c~ftai~i~ ~-'t<-~Yrvi~,{~-~~~~~~-14—}i~=s13~rN-f~c6r~d-~~,-tk~-~~e-scwe~yl=~=ttts~e--c~~-ef-l~ef~i~

(3ski~~e~-~-~~-1-~,—,~ ~~~i~-tk~c; -Ii e-c:e~€-~=1=~rrt~ ° ~-*fi;1~-c-~+} 1--1>u+~~~e-~ i~tr; l~f #~a~t~.<;~

d:.aLX=~~--I_-i~~2s)~?7G.3<};-7-C)OCS L_,1;292709;1_~--70934/001
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ARTICLE I

Definitions; Interpretive Rules.

1.1 Terms Defined in Plan. Any capitalized term used and not defined herein
shall have the meaning assigned to it in the Plan.

1.2 Interpretive Rules. Far purposes of this Agreement, except as otherwise

expressly provided herein ar unless the context otherwise requires: (a) references to "Articles",

"Sections", and other subdivisions, without reference to a particular document, are to be

designated Articles, Sections, and other subdivisions of this Agreement; (b) the use cif the term

"including" means "including but not limited to"; and (c) the words "herein", "hereof',
"hereunder", and other words of similar import refer to this Agreement as a whole and not to any

particular provision (unless otherwise specified). The enumeration and headings contained in

this Agreement are for convenience of reference only and are not intended to have any

substantive significance in interpreting this Agreement. The singular shall include the plural and

the plural the singular, when the context so requires, and the feminine, the masculine, and the

neuter genders shall be mutually inclusive.

ARTICLF, II

Establishment of the Recovery Trust, AppointiYient of tiie Recovery Trustee

2.1 Establishment of the Recovery Trust. Pursuant to the Plan, the Parties

hereby establish the Recovery Trust. [ ] is hereby appointed as the Recovery Trustee and

hereby accepts such appointment. On the Effective Date, the Recovery Trust will become

effective, in order to carry out the Recovery Trust Functions (defined below). On the Effective

Date, pursuant to the Plan and Sections 1123, 1141 and 114((a) of the Bankruptcy Code, the

Debtors and the Estates will transfer, grant, assign, convey, set over, and deliver to the Recovery

Trustee, for the benefit of the Recovery Trust, all of the Debtors' and Estates' right, title and

interest in and to the Recovery Trust Assets, including (i) the Recovery Trust Reserve, (ii) the

Estate Claims, (iii) any Settlement Recoveries, (iv) any SOX Recoveries, (v) the share of the

New Common Stock to be issued pursuant to the Plan, (vi) any remaining Cash in the
Administrative/Priority/Tax Claims Reserve after the exercise of the Post-Confirmation Debtor

Representative's distribution powers set forth in Section 6.3(a) of the Plan, and (vii) any other

assets of the Debtors that have not been liquidated, abandoned or otherwise disposed of as of the

Effective Date, free -and clear of all Liens, Claims, encumbrances or interests of any kind in such

property, except as otherwise provided for in the Plan and the Settlement Agreement. For the

avoidance of doubt, the Recovery Trust Assets shall not include the Administrative/Priority/Tax

Claims Reserve (except as set forth herein above) or the Post-Confirmation Debtor Reserve. On

the Effective bate and automatically and without further action, the Recovery Trustee will have

full power and authority as the trustee of the Recovery Trust in accordance with the Plan and this

Agreement. On and after the Effective Date, the Recovery Trustee, on behalf of the Recovery

Trust, will take any and all actions as he believes may be necessary, desirable or appropriate with

respect to the Recovery Trust, subject to the terms of the Plan and this Agreement. The

Recovery Trust is organized and established as a trust for the benefit of the Beneficiaries

(defined below) and is intended to qualify as a liquidating trust within the meaning of Treasury

T>{~k`-` 1..-r~:~~3~?G}9-~-I)(>C S~i,r~:2~)270~) J 170934/001 2
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Regulation 3 Q 1.7701-4(d). In accordance with Treasury Regulation 301.7701-4(d), the initial

sole beneficiaries of the Recovery Trust will be the holders of Allowed Claims in 'lass 3
(General Unsecured Claims) and Class 4 (Subordinated Unsecured Claims) and Allowed
Interests in Class 6 (Old Common Stock Interests). Upon payment in full of all Allowed Class 3

Claims, the holders of Allowed Claims in Class 4 and Allowed Interests in Class 6 will then

constitute the. sole beneficiaries of the Recovery Trust. Upon payment in full of all Allowed

Class 4 Claims, the holders of Allowed Interests in Class 6 will then constitute the sole

beneficiaries of the Recovery Trust. The Recovery Trust will not be deemed asuccessor-in-

interest of the Estate for any purpose other than as specifically set forth in the Plan and this

Agreement. This Agreement and the Recovery Trust created under the Plan are hereby declared

to be irrevocable and the Debtors shall nat have any right at any time to withdraw any of the

property held hereunder or to revoke, annul, or cancel the Recovery Trust created under the Plan

in whole or in part, or to alter, amend, or modify this Agreement in any respect. Ta the extent

that there are any material. inconsistencies between (a) this Agreement and (b) the Plan or the

Confirmation Order, the Plan and the Confirmation Order shall govern.

2.2 Vesting of Estate Assets Free and Clear of Liens. Upon the Effective

Date, the Recovery Trust will be vested with all right, title, and interest in the Recovery Trust

Assets, and such property will become the property of the Recovery Trust free and clear of all

Claims, Liens, charges, other encumbrances, and Interests, except as set forth in the Plan.

Further, as of the Effective Date, the Recovery Trust will retain the New Common Stock and

retain any rights to which such stock may be entitled under applicable law with respect to such

shares, subject to any applicable conditions or restrictions set forth in the Plan, and the

Certificate of Amendment and Restatement of the Certificate of Incorporation of SS Body Armor

I, Inc., together with the Third Amended and Restated By-Laws of SS Body Armor I, Inc. (as

such documents may be amended or modified)

2.3 Trust Name. The trust created hereby shall be known as the Recovery

Trust of SS Body Armor I, Inc., in which name the Recovery Trustee may, among other things,

carry out the Recovery Trust Functions, conduct the business of the Recovery Trust, retain

counsel and other professionals and pay fees and costs incurred by counsel and other

professionals, make and execute contracts on behalf of the Recovery Trust, sue and be sued on

behalf of the Recovery Trust, and take such other actions as the Recovery Trustee is authorized

to take under the Plan and this Agreement.

ARTICLE III

Recovery Trust, Purpose, Adininistr•ation

3.1 Purpose of the Recover~st. The Recovery Trust shall be established

for the purpose of carrying out the Recovery Trust Functions and liquidating, distributing and

resolving the claims to the Recovery Trust Assets, in accordance with Treasury Regulations

Section 301.7701-4(d), with no objective to continue or engage in the conduct of a trade or

business. Accordingly, the Recovery Trustee shall, in an expeditious but orderly manner, carry

out the Recovery Trust Functions, liquidate and convert to Cash the Recovery Trust Assets,

make timely Distributions and not unduly prolong the duration of the Recovery Trust.

Case 10-11255-CSS    Doc 3520    Filed 11/09/15    Page 8 of 54



3.2 Governance of the Recovery Trust. The Recovery Trust will be

administered and controlled by the non-voting Recovery Trustee and the Recovery Trust

Committee. The Recovery Trust Committee will oversee the functions and activities of the

Recovery Trustee in relation to the Recovery Trust.

3.3 Purpose of this Agreement and Recovery Trust Functions. The parties

hereby enter into this Agreement for the purposes of establishing the Recovery Trust

contemplated by the Plan and authorizing the Recovery Trustee to, among other things,

implement and carry out the recovery trust functions as follows: (i) the filing, prosecution,

settlement and/or other disposition of any and all objections to, or requests for subordination,

compromise or settlement of, proofs of claim or Claims against the Debtors, other than Claims

that are Allowed under the Plan; (ii) the evaluation and, if appropriate, filing, prosecution,

settlement and/or other disposition of any and all Avoidance Actions, Causes of Action, and

other Estate Claims; (iii) the creation of appropriate reserves for Disputed Claims; (i~~) the

incurring of post-confirmation debt to fund replenishment of the Recovery Trust Reserve to the

extent the Recovery Trust Reserve is insufficient; (v) the payment of the reasonable fees and

expenses of the Recovery Trustee and his professionals and agents, without need of further Court

approval or notice; (vi) the maintenance of books and records; (vii) the liquidation or other

disposition of the Recovery Trust Assets; and (viii) the distribution of the proceeds of the

Recovery Trust Assets (after payment of or reserve for all Recovery Trust expenses) to the

Recovery Trust beneficiaries pursuant to this Agreement (collectively "Recovery Trust

Functions"); provided that the Recovery Trust Functions shall not include activities which

constitute Post-Confirmation Debtor Functions or are subject to disposition by the Post-

Confirrnation Debtor as part of its exercise of the Post-Confirmation Debtor Functions. Where

reasonably appropriate, the Recovery Trustee shall have consultation rights with regard to the

Post-Confirmation Debtor Functions, and the Past-Confirmation Debtor Representative shall

have consultation rights with regard to Recovery Trust Functions. An~dis~~ute a~ardin~, what

cozistitutes a Post-Confumati~i~ I)e btot~ ljuriction and what constitutes a Rec;ovcry 'I~rust FLulction

shall b~_resolv_ecl b~~ the E~a.rlkru_~tc~ Court. All Recovery Trust Functions and related activities

of the Recovery Trustee shall be reasonably necessary to, and consistent with, the

accomplishment of these purposes; all of such purposes benefit the Recovery Trust. Except as

set. E~~rth llere:in, t~c~tl~_ir~ = ec~~ztai3ied Ilurein sha11 be deen~ecl to li3nit_the autl~ority of the Recovery

3.4 Administration of the Recovery Trust Assets. From and after the

Effective Date, the Recovery Trustee shall take all steps necessary to liquidate all Recovery

Trust Assets and distribute the proceeds in accordance with the Plan, Confirmation Order, and

this Agreement, including selling, leasing, prosecuting, litigating, settling or otherwise

liquidating and reducing the Recovery Trust Assets to money, or abandoning the Recovery Trust

Assets on such terms and for such consideration as he deems to be reasonable and in the best

interests of the beneficiaries.

3.5 Authority of the Recovery Trustee. The Recovery Trustee will serve as a

fiduciary to the Beneficiaries of the Recovery Trust and will be empowered to: (a) implement the

Recovery Trust Functions; (b) effect all actions, execute and deliver all agreements, instruments

and other documents, make the distributions contemplated, and perform all of the obligations and

agreements of the Recovery Trust and/or of the Recovery Trustee necessary to implement the

!)t~~='~ Li1~~~~~3~E~~)-:-~-_l,)OC'S 7_A )g270y~1_l._70934/001 ~}
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provisions of the Plan, this Agreement, and the Settlement Agreement (to the extent applicable);
(c) other than in relation t~ the Post-Confirmation Debtor Functions, perform the duties, exercise

the powers, and assert the rights of a trustee under sections 704 and 1106 of the Bankruptcy
Code as the Debtors' representative appointed for such purpose pursuant to section 1123(b)(3) of

the Bankruptcy Code, including commencing prosecuting or settling all Estate Claims, and
enforcing contracts, asserting claims, defenses, offsets and privileges; (d) determine, satisfy,

object to, and estimate any and all claims or liabilities created, incurred ~r assumed by the
Recovery Trust; (e) pay all expenses and snake all other payments relating to the Recovery Trust;

(~ other than in relation to the Post-Confirmation Debtor Functions, object to claims, including

Disputed Claims, and prosecute or settle such objections, including objections requesting

disallowance of equity interests, and related litigation with respect to certain insiders and their

related entities: David H. Brooks ("David Brooks"); Terry Brooks, Victoria Brooks, Andrew

Brooks, and Elizabeth Brooks (collectively, "Brooks Family"); and Jeffrey R. Brooks ("Jeffrey

Brooks" and together with David Brooks and Brooks Family, "Brooks Insiders"); (g) establish,

keep, and maintain a reserve for the benefit of Disputed Claims and .Disputed Interests; (h)

engage and reasonably compensate professionals, including attorneys, accountants, experts, gther

professionals and others to assist the Recovery Trustee in carrying out his duties, provided,

however, that counsel that will represent the Recovery Trust in any action to pursue claim

objections (to the extent such are not within the Post-Confirmation Debtor Functions), requests

for disallowance of equity interests, and related litigation with respect to Brooks Insiders shall

be chosen by the Equity Committee designee; (i) consult regularly with and provide information

to the Recovery Trust Committee at such times and with respect to such issues relating to the

conduct of the Recovery Trust as is appropriate; (j) prepare and deliver written statements or

notices, quarterly or otherwise, required by law to be delivered to beneficiaries of the Recovery

Trust and the Recovery Trust Committee; (k) prepare, or have prepared, and file with the

appropriate taxing authority on behalf of the Recovery Trust any and all tax returns, information

returns, and other required documents with respect to the Recovery Trust and pay taxes properly

payable by the Recovery Trust, if any, and cause all taxes payable by the Recovery Trust, if any,

to be paid exclusively out of the Recovery Trust; ~~c~-(1) other than in relation to the Post-

Confirmation Debtor Functions, waive or assert the attorney-client privilege or any other

privilege of and on behalf of the Debtors and Estates and m) nothwithstanc~iil~sub~aragra 7h f

hei•ein~1?aye standin r two r~,vie~~ grid obiect to any post- e~tixianz~re-confirmation professional fee

G~<i1Y115.

3.6 Recovery Trust Committee. The Recovery Trustee shall be supervised by

an oversight committee (the "Recovery Trust Committee"), which shall have the rights set forth

in this Agreement and the Plan.

(a) The Recovery Trust Committee shall be created on the Effective Date and

shall be comprised of three (3) voting members. Two (2} members of the Recovery Trust

Committee will be selected by the Creditors' Committee and one member will be selected by the

Equity Committee. The Equity Committee will designate a list of individuals to replace the

Creditors' Committee selected representatives upon Class 3 Satisfaction and Class 4 Satisfaction.

Upon the occurrence of the Class 3 Satisfaction and Class 4 Satisfaction, the Creditors'

Committee selected representatives will resign and be replaced by the Equity Cpmmittee

designees. In the event of a vacancy of a member selected by the Creditors' Committee, the

other member selected by the Creditors' Committee, in consultation with the Recovery Trustee,

~~{;){:~-I,~<-<)-?~L-1~-.~-I)OCS. I_A;292709.1 1._70934/001 5
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shall have the authority to fill such vacancy. In the event of a vacancy of a member selected by
the Equity Committee, a majority of the former members of the Equity Committee in
consultation with the Recovery Trustee, shall have the authority to fill such vacancy. In the
event any position is vacant for more than thirty (30) days, unless otherwise notified in writing

by a majority of the former members of the Equity Committee that good faith efforts are being

made to fill the vacant position for the equity Committee designee, the Recovery Trustee shall

have the authority, without need of notice to the remaining members of the Recpvery Trust

Committee, to till such vacancy at his sole discretion.

(b) The Recovery Trustee shall consult regularly with the Recovery Trust

Committee when carrying out the purpose and intent of the Recovery Trust. The Recovery Trust

Committee shall be entitled to monitor the status and progress made by the Recovery Trustee.

The Recovery Trust Committee may meet and/or consult periodically with the Recovery Trustee

and keep itself apprised of the affairs of the Recovery Trust.

(c) The Recovery Trust Committee will advise the Recovery Trustee and

make certain determinations regarding the administration and liquidation of the Recovery Trust

Assets in consultation with the Recovery Trustee. Unless otherwise specified herein, approval of

a majority of the members of the Recovery Trust Committee shall be required for the Recovery

Trust Committee to act or provide instructions, directions, consents or approvals to the Recovery

Trustee foz_cct~t~~in_ ~~ctions speciliect hereunder. The members of the Recovery Trust Committee

shall be deemed to be third-party beneficiaries of this Agreement.

3.7 Expenses of the Recovery Trust. The Recovery Trust Assets will be used

to pay all liabilities, costs and expenses of the Recovery Trust, including compensation then due

and payable to the Recovery Trustee, his agents, representatives, professionals and employees

and all costs, expenses, and liabilities incurred by the Recovery Trustee in connection with the

performance of his duties. Each member of the Recovery Trust Committee will be entitled to

rciinl7ur5emeni of re~sc~nable costs a7zd expenses in the e~;ercise of his_or her dl~ties and a Stipend

c~f~ $1 5(}Q_~~et_.in«r1t11 in compensation For 3t:~-services in such capacity-i-~-~~~z-~-t,-,~ra~r,~,~,-c~--tc~-h~
1=~-~=~~i~~~4°-~'f_3~~~~-i~~~4c;~-F}x~~1~~-3~c~r-~=~'~~~~. The reasonable fees and expenses of the

Recovery Trustee and his counsel and agents will be paid out of the Recovery Trust Reserve,

without need of E=;c~~~~t-t~}~}~~~€~`rale }~ca~=i~c~-t1~~-k1~:--~~~~~e~~7=~:-~-~-~-1--~~~---f=~c--~:~}

~~~~~i-~~~~~-c~~-~~--~c>.l~.~i{~~~:~ -~~~--~r~~i~-i-}3a#-~~4-}>~t~=~~+ ~~~-c~€--~~t~-~-#ee~ mac-~c,~}a~~~:~~-:7-~~-~1~--3~.-E;-~;<a~~~=y 

-Y-Ytrst'~-HH3~}1~~`~;clT'n'~-cc"r`~~ri j-i'^ciif}1~-t1'1:~1t;~'(> l~1~~"~z3i"hl~f~-C-E~1'~sti'21:rirsnr,~=c~:~iri'v'~'i't-~~.

s~~i~ai~~~-ka-t1~~€~~~-~-t-t~~c~v-~-"c~~i-~C~ax~ki•u ~t~Coul~t a ,~t~al, Subject tc~ the terms set (c~rth.rn,

section 5.18 11Lrcirl.

3.8 Tax Treatment of Recovery Trust. For United States federal and

applicable state income tax purposes, the transfer of the Recovery Trust Assets to the Recovery

Trust pursuant to and in accordance with the Plan shall be treated as a disposition of such assets

directly to and for the benefit of the Beneficiaries. The Beneficiaries will be treated as the

grantors and owners of the Recovery Trust. All earnings of the Recovery Trust shall be currently

taxable to the Beneficiaries in the year in which such earnings are realized, including earnings

retained in the Recovery Trust Reserve, in accordance with their respective rights to such

earnings. The Recovery Trust is intended to qualify as a liquidating trust that is treated as a

"grantor trust" for federal income tax purposes, and the Recovery Trustee shall use his best
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efforts to operate and maintain the Recovery Trust in compliance with Internal Revenue Service

Revenue Procedure 94-45, 1994-2 C.B. 684, and Treasury Regulation Sections 1.671-4(a) and

3Q 1.7701-4(d) and all subsequent guidelines regarding liquidating trusts issued by the Internal

Revenue Service.

3.9 Incorporation of Plan. The Plan is hereby incorporated into this

Agreement and made a part hereof by this reference.

ARTICi,F, IV

Post-Confirmation Debtor; Corporate Action; Winc~iiig-Up of Affairs

4.1 Post-Confirmation Debtor. Under the Plan, all Debtors other than the Post-

Confirmation Debtor will be deemed dissolved for all purposes as of the Effective Date, without

need of further Court order, notice or action; provided, however, without the need of any further

approval, the Post-Confirmation Debtor Representative, in his discretion, may execute and file

documents and take all other actions as he deems appropriate relating to the dissolution of the

Debtors under applicable state laws, and in such event, all applicable regulatory or governmental

agencies will take all steps necessary to allow and effect the prompt dissolution of the subject

Debtor as provided in the Plan, without the payment of any fee, tax, or charge and without need

for the filing of reports or certificates.

(a) All existing Interests in the Debtors will be deemed extinguished and

cancelled as of the Effective Date, and as of such date, the New Common Stock of the Post-

Confirmation Debtor will be deemed issued and held by the Recovery Trustee, for the benefit of

the Beneficiaries of the Recovery Trust. The Post-Confirmation Debtor Representative will

dissolve the Post-Confirmation Debtor pursuant to applicable non-bankruptcy law, at such time

as he reasonably determines, after consultation with the Recovery Trustee, that the Post-

Confirmation Debtor Functions have been completed or otherwise satisfied.

(b) From and after the Effective Date, (i) all of the Debtors, for all purposes,

will be deemed to have withdrawn their respective business operations from any state in which

they were previously conducting or are registered or licensed to conduct business operations, and

the Debtors will not be required to file any document, pay any sum or take any other action, in

order to effectuate such withdrawal, and (ii) the Debtors other than the Post-Confirmation Debtor

will not be liable in any manner to any taxing authority for franchise, business, license or similar

taxes accruing on or after the Effective Date.

(c) The Post-Confirmation Debtor will continue and remain in existence on

and after the Effective Date solely for implementation of the Post-Confirmation Debtor

Functions.

4.2 Board of Directors; Officers. Under the Plan, on the effective Date and

automatically and without further action, (i) each existing member of the board of directors,

officer and manager (as applicable) of the Debtors will be deemed to have resigned on the

Effective Date without any further corporate action, (ii) the Post-Confirmation Debtor

Representative will be deemed the sole director, officer and representative of the Post-

Confirmation Debtor to exercise the rights, power and authority of the Post-Confirmation Debtor
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under applicable provisions of the Plan and bankruptcy and non-bankruptcy law, and (iii) all

matters provided under the Plan will be deemed to be authorized and approved without further
approval from the Bankruptcy Court.

4.3 Post-Confirmation Debtor Oversight Committee. Under the Plan, the
Post-Confii~rnation Debtor Representative will carry out the Post-Confirmation Debtor Functions,

subject to the Post-Confirmation Debtor Oversight Committee, which shall. be comprised of the
Recovery Trustee, Mr. Rick Rosenbloom, and a representative selected by the Equity Committee

that will oversee the functions and activities of the Post-Con~rination Debtor.

4.4 Post-Confirmation Debtor and Recovery Trustee Cooperation. The Post-

Confirmation Debtor Representative and the Recovery Trustee will cooperate and coordinate
their efforts to implement the Plan, including, among other things, addressing any circumstances

where Post-Confirmation Debtor Functions and Recovery Trust Functions may overlap or omit

actions or functions necessary to implement the Plan or Settlement Agreement.

ARTICLE V

Duties, Rights and Po~~vers of Recovery Trustee

5.1 Status of the Recovery Trustee. The Recovery Trustee shall be the

"representative of the estate" as that phrase is used in section 1123(b)(3)(B) of the Bankruptcy

Code with respect to the rights and powers granted in this Agreement and in the Plan and

Confirmation Order. Except as otherwise set forth in the Plan and Confirmation Order, the

Recovery Trust shall be the successor-in-interest to the Debtors with respect to all Recovery

Trust Assets, including all Estate Claims and Avoidance Actions that were or could have been

commenced by the Debtors or the Estates prior to the Effective Date and shall be deemed

substituted for the same as the party in such action. All actions, claims, rights or interests

constituting Recovery Trust Assets are preserved and retained and may be enforced by the

Recovery Trust as the representative of the Debtors and/or the Estates pursuant to section

1123(b)(3)(B) of the Bankruptcy Code. The Recovery Trust shall be aparty-in-interest as to all

matters over which the Bankruptcy Court has jurisdiction and shall be the only party to have

standing to file, prosecute, settle, or compromise all Recovery Trust Assets, including all Estate

Claims and Avoidance Actions. For avoidance of doubt, such authority and standing ~ shall

iricludc stancli~l~to review and ob~ect to_~_~~ofessi<>nal fee cl~irns ln~t ~tlierwise (ii} shall not

include ~ ~i-t~-ter•-standing to prosecute any causes of action which are included within the

Post-Confirmation Debtor Functions.

5.2 Duties of the Recovery Trustee. The Recovery Trustee shall have the

exclusive right and duty to administer and liquidate the Recovery Trust Assets, ale, prosecute,

litigate, compromise, settle, and abandon Estate Claims and Avoidance Actions assigned and

delivered to the Recovery Trust, pursue and oversee the objections and resolution of Claims and

related processes, and collect all income and make distributions to the Beneficiaries from the

Recovery Trust, as provided under this Agreement, the Plan, and Confirmation Order. For

avoidance of doubt, such authority and standing ~~hal1 include; stanciin~tc~ review and object to

~o~essioilal fee c1ai1~1s but otherwise: ~ii shall not include authority or standing to prosecute any

causes of action or to object to or resolve claims which are included within the Post-
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Confirmation Debtor Functions. N~othiil~ contained herein, or in the Post-Confirmation Debtor

~~t~ern~nce c~c~cutilei~ts including arm bylaws or ~.rticle~s of incorporatio~i shall rem vent the P~st~ 
C,c~nl~rinatic>>~_I)ehlot__frt~n~_~~ss_~s~nin~u~ziy..~3ssets, includin, y c~ ~lai~ns and catitses oi~ae:lion, to the
I:cLove~_'1`ru~t.

5.3 Standard of Care. The Recovery Trustee shall exercise its rights and
powers vested in it by this Agreement and use reasonable business judgment in its exercise of his

duties. Subject to applicable law, the Recovery Trustee shall not be liable to the Recovery Trust
or any Beneficiary far any act he may do or omit to da as a Recovery Trustee while acting in
good faith and in the exercise of his reasonable business judgment. The foregoing limitation on
liability will apply equally to the agents, professionals, accountants, attorneys, and/or employees
of the Recovery Trustee acting on behalf of the Recovery Trustee in the fulfillment of the
Recovery Trustee's duties hereunder.

5.4 Bond. The Recovery Trustee shall not be required to post a bond.

5.5 Recovery Trustee's Rights and Powers. The Recovery Trustee shall act on

behalf of the Recovery Trust and except as otherwise provided for under the Plan, shall be vested
with all rights, powers, privileges, and benefits afforded to the Debtors' Estates and/or a
"trustee" under sections 704 and 1106 of the Bankruptcy Code, including, without limitation,

attorney-client and work product privilege, and he shall be vested with any such rights, powers,

privileges, and benefits of the Debtors and their Estates with respect to the Recovery Trust
Functions. The Recovery Trustee shall have all the powers and authority set forth herein and in

the Plan and Confirmation Order necessary to effect the disposition, orderly liquidation, and/or

distribution of all Recovery Trust Assets and proceeds thereof. As of the Effective Date, the

rights and powers of the Recovery Trustee shall include, subject to the limitations set forth in the

Plan or Confirmation Order, the right and power, without further Bankruptcy Court approval, to:

(a) Liquidate or otherwise reduce to Cash the Recovery Trust Assets in

accordance with the Plan and this Agreement;

(b) Settle, resolve and object to Claims and to file, prosecute, compromise and

settle Estate Claims assigned and delivered to the Recovery Trust, whether or not the Estate

Claims or objections to Claims have been commenced prior to the Effective Date, and shall be

substituted as the real party in interest in any such action or objection by or against the Debtors,

the Creditors' Committee, or the Equity Committee;

(c) Make distributions to the Beneficiaries hereunder;

(d) Seek an estimation of contingent or unliquidated Claims under section

502(c) of the Bankruptcy Code;

(e) Invest the Recovery Trust Assets, which investment powers of the
Recovery Trustee are limited by Section 5.14 herein;

(~ Establish, maintain and administer Recovery Trust Reserve;

(g) Maintain and administer the Cash in the Recovery Trust;
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(h) Pay and satisfy Allowed Claims and trust expenses from the Recovery
Trust and pay all fees due pursuant to Section 1930 of Chapter 123 of Title 2$ of the United
States Code until such time as the Bankruptcy Court enters a final decree closing the Chapter 11
Cases;

(i) Enforce, carry out, and comply with the terms- of the Plan, Confirmation
Order, and this Agreement;

(j) Enforce, carry out and perform the Recovery Trustee's duties and
Recovery Trust Functions under this Agreement and the Plan;

(k) Sell at public or private sale, or exchange, transfer, or convey, on such
terms and conditions, and at such time or times as the Recovery Trustee shall determine, any or
all of the Recovery Trust Assets; and to that end, grant options, make contracts, retain brokers,
and sign, seal, acknowledge, and deliver any and all proper deeds, or other instruments of
conveyance or transfer thereof; and delegate to an attorney-in-fact the power to execute all
documents necessary to accomplish a sale, lease, transfer, or exchange of such property;

(1) Obtain and maintain such space, facilities, equipment, supplies and
personnel as shall be reasonably necessary for the performance of the Recovery Trustee's duties
hereunder and under the Plan and Confirmation Order;

(m) Pay all expenses and obligations of the Recovery Trust, including
professional fees, out of the Recovery Trust Assets;

(n) Subject to the provisions of ¶ 3.5 herein, retain counsel or special counsel,
financial advisor or accountant, and employ other individuals in connection with the
administration or the liquidation, and pay all reasonable and necessary costs of any litigation
directly or indirectly involving the Debtors or the Estates, or the Recovery Trust Assets;

(o) Consult regularly with and provide information to the Recovery Trust
Committee at such times and with respect to such issues relating to the conduct of the Recovery

Trust as is appropriate;

(p) Prepare and deliver written statements or notices, quarterly or otherwise,
required by law or by the terms of this Agreement to be delivered to Beneficiaries and the
Recovery Trust Committee;

(q) Subject to consultation with the Post-Confirmation Debtor Representative,

exeT~cise all powers regarding the Debtors' tax matters, including filing tax returns, to the same

extent as if the Recovery Trustee were the debtor in possession to the extent necessary;

(r) When all Disputed Claims filed against the Debtors have become Allowed
Claims or have. been disallowed by Final Order, and all of the Recovery Trust Assets have been

liquidated and distributed in accordance with the Plan and this Agreement, seek authority, in
consultation with the Post-Confirmation Debtor Representative, from the Bankruptcy Court to
close the Chapter 11 Cases in accordance. with the Bankruptcy Code and the Bankruptcy Rules;

4:)t:t,;_....I_.~~:~<)"?~(1~-~-i)()(_'S...IA_~g27Q9_ll_70934/OOl 10
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(s) If at any time the Recovery Trustee determines, in reliance upon such
professionals as the Recovery Trustee may retain and with the consent of the Recovery Trust
Committee, that the expense of administering the Recovery Trust so as to make a final
distribution to the Beneficiaries is likely to exceed the value of the assets remaining in the
Recovery Trust, the Recovery Trustee shall apply to the Bankruptcy Court for authority to (i)

reserve any amounts necessary to close the Chapter 11 Cases, (ii) donate a balance to a charitable
organization exempt from federal income tax under Section 501(c)(3) of the Internal Revenue

Code that is unrelated to the Recovery Trust, the Recovery Trustee, and (iii) close the Chapter 11

Cases in accordance with the Bankruptcy Code and Bankruptcy Rules;

(t) Hold legal title to any and all rights of the Beneficiaries in or arising from

the Recovery Trust or Recovery Trust Assets;

(u) Execute and file any and all documents, regulatory filings and transfer

applications and take any and all other actions related to, or in connection with, the liquidation of

the Recovery Trust, the exercise of the Recovery Trustee's powers granted herein and the

enforcement of any and all instruments, contracts, agreements, claims, or causes of action
relating to the Recovery Trust or the Recovery Trust Assets;

(v) Open and maintain bank accounts and deposit funds, draw checks and

make disbursements in accordance with this Agreement and the Plan;

(w) File, if necessary, any and all tax and information returns with respect to

the Recovery Trust treating the Recovery Trust as a grantor trust pursuant to Section 1.671-4(a)

of the Treasury Regulations and pay taxes properly payable by the Recovery Trust, if any, and

make distributions to Beneficiaries net of any such taxes;

(x) In the event the Recovery Trustee determines that any of the Beneficiaries

of the Recovery Trust may, will or has become subject to adverse tax consequences, take such

actions that in his reasonable discretion will, or are intended to, alleviate such adverse tax

consequences, such as dividing the Recovery Trust Assets into several trusts or other structures

and/or paying certain Beneficiaries in a manner different than that originally contemplated
hereunder (but not otherwise inconsistent with the provisions of this Agreement or the Plan),

provided, however, the Recovery Trustee shall be under no obligation to take any such actions;

(y) Withhold from the amount allocable, payable or distributable to any Entity

such amount as may be sufficient or required to pay any tax or other charge which the Recovery

Trust has determined, in his reasonable discretion, is required to be withheld therefrom under the

income tax laws of the United States or of any state or political subdivision thereof, and to pay or

deposit such withheld tax with the appropriate governmental authority. In the exercise of his

discretion and judgment, the Recovery Trustee may enter into agreements with taxing or other

governmental authorities for the payment of such amounts as may be withheld in accordance

with the provisions hereof;

(z) Seek any relief from or resolution of any disputes concerning the Plan, the

Recovery Trust, or the Recovery Trust Assets by the Bankruptcy Court or any other court with

proper jurisdiction;
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(aa) Appear and participate in any proceeding before the Bankruptcy Court or
any other court with proper jurisdiction with respect to any matter regarding or relating to this
Agreement, the Plan, Confirmation Order, Recovery Trust, or the Recovery Trust Assets;

R.evie~~ and ol~~ct_t~t_o~Iessioiial fee claims to the eatunt~roc~icled herein;
~~i1d.

cc {hk~Otherwise take such other actions as shall be necessary to implement
the Plan, Confirmation Order, the terrris of this Agreement, witld down the affairs of the
Recovery Trustee and effect the closing of the Chapter 11 Cases or to carry out the Recovery
Trust Functions and related obligations and to exercise its rights in accordance with and subject
to the Plan and Confirmation Order, and shall perform all of the duties, responsibilities and
obligations as set forth in this Agreement.

5.6 Limitation on Recovery Trustee's Authority.

(a) Notwithstanding Section 5.5, the Recovery Trustee shall procure approval
by a tx=~~i~~+c~~z:~~--majc7i~ity vote of the members of the Recovery Trust Committee prior to
(i) taking any action il~cludin~~;ettlin~ of s~llin ~~ with respect to a Recovery Trust Asset 
(~r~-k~~i-i~---t,~=1t~k~~---c»--~;-1-~i-~rexc;lt~c~in~~ asset used for the o~eratio~~ aft the Trust or for
pa~m~cllt <~f_~~n~~ 1~~~,5_and_ex~7e115es of pi_c~Festiic~nal5_c.nlplo~d_b~ the Kec~ve~~v TaWutitee) having a
value of $~~-t~O;~~E~--30Oz000_or more, (ii) commencing any litigation, other than objections to
Disputed Claims or Avoidance Actions, or making any settlement with respect to any Retained
Cause of Action, or such litigation, in connection with which there is a recovery (or potential
recovery) to the Recovery Trust of $-~-8(~ E~(~t~--X00.0()0 or more, car (iii3-:rc~:~-~~-~~--~i-ry~-~~l-x~-t-~t-~
F:lz~i-r~--1E>{~~-~3~c>L~~~~--E~#~-l-(}}(-~ ~~~t~i=~-c»--~) taking any action that would give rise to or
alleviate adverse tax consequences to the Recovery Trust or the Beneficiaries, provided,
however, in the event the Recovery Trust Committee fails to approve any of the above action by
a ~-r~i-~c-majorityvote, the matter may be submitted to the Bankruptcy Court for approval of
such action, l'ut~thermc~re~and_~Zotw~tlzsiand~,~ec;tian 5.5, t]le_IZeco~~ery 'T~•u5tee silall~roctiir_e

ap~o~~al b} a unariitnaus vote cif the nie;mbers of the IZ~cover~'l~rust C;~mmittce pri<>ijta scttlin
ate• Disputed C;lailn f<~r an .mount of X300,0(?0 or more, provided, h<~~ve~~er, in the eve~it the
I~~cov~;r~~.,"IiuSt Coi~~m.~tte~ f:ails_to ~~~x~c>ve such settlE rn~nt~t_~~~o5c,d by unan~mous_votei but
d~c~~s obtarn~~proval ol~ ~~ tnajc>rity_af the TZccover~'rust C"aimnittec iheil the R~cc~veiy I~rustee
~r~a~subinit~the_rnatter to the 13anlcru~tcy E~:ou7t f`or ~~roval of such actic,~r1 and tl~~ non-___ __._
c<~nscl~tin~.~_m_embe~;_of_the__I~ecc~vety._Ttust.Coananrtte,e shall haves starldin~; to be he~7rd in,

c7 x~5itign to such l~ec1 ~e.st..

(b) The Recovery Trustee will consult with the Recovery Trust Committee on

a regular basis, but in no event less than on a quarterly basis, and inform the Recovery Trust
Committee of actions that the Recovery Trustee is pursuing and is planning to pursue in
connection with the discharge of the Recovery Trust Functions and the Recovery Trustee's
duties hereunder. Except as provided herein, the Recovery Trustee will exercise independent
business judgment with respect to the administration of the Recovery Trust.

5.7 Estimation of Claims. The Recovery Trustee may at any time request that
the Bankruptcy Court estimate any Claim pursuant to section 502(c) of the Bankruptcy Code to
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the extent that such Claim has not already been adjudicated by the Bankruptcy Court on the same
grounds. In the event that the Bankruptcy Court estimates any Claim, the amount so estimated
shall constitute either the Allowed amount of such Claim or a maximum limitation on such
Claim, as determined by the Bankruptcy Court. If the estimated amount constitutes a maximum
limitation on the amount of such Claim, the Recovery Trustee may pursue supplementary
proceedings to object to the allowance of such Claim. All of the aforementioned objection,
estimation, and resolution procedures are intended to be cumulative and not exclusive of one
another. Claims may be estimated and subsequently compromised, settled, withdrawn, or

resolved by any mechanism approved by the Bankruptcy Court, provided, however, any Claim

settled for an amount in excess of $-~~8~-~~~~t~t~--~~- jte;-t t{~-- r-~r~~~~Zi~c-~~s~}~~z~'~-~a~--k~ ~ 
-~4;-~-~;~=~==I~-a~i=L-=~r -r~~~e3.00,t)00 s11a11 l7e_ row ~~err~ed by the_~cedures Set forth in Section

5.8 Limitations on the Recovery Trustee's and the Recovery Trust
Committee's I.,iabilities. The Recovery Trustee, the members of the Recovery Trust Committee,

or any of their respective professionals, including accountants, financial advisors, legal advisors,

shall not he responsible and shall not have any liability whatsoever to any person for any loss or

liability the Debtors, the Estates, or the Recovery Trust may sustain or incur, except as otherwise

provided in Section 5.12 of this Agreement.

5.9 Selection of Agents. The Recovery Trustee may select and employ, and

determine compensation for, any professionals, including accountants, financial advisors, legal

advisors, brokers, consultants, custodians, investment advisors, asset services, auditors, and other

agents, as the Recovery Trustee deems necessary (collectively, the "Trustee Professionals") to

assist it in carrying out his duties, with the reasonable fees and expenses of such professionals to

be paid by the Recovery Trust. Subject to the Plan and this Agreement, the Recovery Trustee

may pay the salaries, fees, and expenses of such persons or firms nut of the Recovery Trust

Assets. The Recovery Trustee shall not be liable for any loss to the Debtors, the Estates, or the

Recovery Trust or any person interested therein, including Beneficiaries, by reason of any

mistake or default of any such agent or consultant.

5.10. Signature. As of the Effective Date of the Plan, the Recovery Trustee

shall have the signature power and authority on behalf of the Recovery Trust to (a) open and

close accounts with any banking, financial or investment institution; (b) make deposits and

withdrawals of cash and other property into or from any such account; (c) make or endorse

checks ~~vith respect to any such account; and (d) effectuate purchases and sales of securities and

give security purchase and sale orders to brokers or any other third parties, and the exercise of

such power and authority shall be deemed to be authorized by and to represent the decision of

the Recovery Trustee then entitled to make such decision.

5.11 Maintenance of Re i~ster. The Recovery Trustee shall at all times maintain

or cause to be maintained a register of the names, addresses, and amount of the Beneficiaries.

5.12 Liability of Recovery Trustee.

(a) Liability; Indemnification. The Recovery Trustee, the Trustee
Professionals, the Recovery Trustee's agents and servants, and any of the members of the
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Recovery Trust Committee shall not in any way be liable for any acts or omissions to act except

by reason of their gross negligence, willful misconduct, fraud, or a criminal act in the
performance of their duties under the Plan, Confirmation Order, or this Agreement. The

Recovery Trust shall indemnify the Recovery Trustee, the Trustee Professionals, the Recovery

Trustee's _agents and servants, and any of the members of the Recovery Trust Committee and

hold them harmless from and against any and all liabilities, expenses, claims, damages and losses

incurred by them as a direct result of actions taken. or omissions to act by them in such capacity

or otherwise related to this Agreement or the Recovery Trust. The Recovery Trust shall

indemnify and hold harmless any Entity who was, or is, a party, or is threatened to be made a

party, to any pending or contemplated action, suit or proceeding, whether civil, criminal,

administrative or investigative, by reason of the fact that such Entity is or was the Recovery

Trustee, a Trustee Professional, the Recovery Trustee's agent or servant, or a member of the

Recovery Trust Committee, against all costs, expenses, judgments, fines and amounts paid in

settlement actually and reasonably incurred by such Entity in connection with such action, suit or

proceeding, or the defense or settlement of any claim, issue or matter therein, to the fullest extent

permitted by applicable law, except in the case of the Recovery Trustee, if such costs and

expenses, judgments, fines or amounts paid in settlement are found in a final, non-appealable

judgment by a court of competent jurisdiction to have resulted from the Recovery Trustee's gross

negligence, willful misconduct, or fraud. Costs or expenses incurred by any Entity entitled to the

benefit of the provisions of this Section 5.12 in defending any such action, suit or proceeding

may be paid by the Recovery Trust in advance of the institution or final disposition of such

action, suit or proceeding, if authorized by the Recovery Trustee, subject to providing an
undertaking to repay all such advanced amounts if it is subsequently determined that such Entity

is not entitled to indemnification under this Section 5.12. Any dispute regarding such
indemnification of the Recovery Trustee shall be resolved only by the Bankruptcy Court, which

shall retain jurisdiction over matters relating to the indemnification provided under this Section

5.12. The Recovery Trustee may in its discretion purchase and maintain insurance on behalf of

any Entity who is or was a beneficiary of this provision. Promptly after receipt by an

indemnified party or parties (the "Indemnified Party") of notice of any claim, or notice of

commencement of any action, suit, or proceeding by an Entity other than the Recovery Trustee,

in respect of which the Indemnified Party may seek indemnification from the Recovery Trust

pursuant to this Section 5.12, the Indemnified Party, if not the Kecovery Trust, shall notify the

Recovery Trustee of such claim, action, suit or proceeding and shall thereafter promptly convey

all further communications and information in respect thereof to the Recovery Trustee. If the

Indemnified Party is the Recovery Trustee, the Recovery Trustee shall notify the Bankruptcy

Court of such claim, action, suit, or proceeding and shall thereafter promptly convey all further

communications and information in respect thereof to the Bankruptcy Court. The Recovery

Trustee shall, if it so elects, have sole control at the expense of the Recovery Trust over the

contest, settlement, adjustment, or compromise of any claim, action, suit, or proceeding in

respect of which this Section 5.12 requires that the Recovery Trust indemnify the Indemnified

Party. If the Recovery Trustee is the Indemnified Party, he shall obtain the written approval of

Bankruptcy Court before settling, adjusting, or compromising any claim, action suit, or

proceeding in respect of which this Section 5.12 requires that the Recovery Trust indemnify the

Indemnified Party. The Indemnified Party shall cooperate with. the reasonable requests of the

Recovery Trustee in connection with such contest, settlement, adjustment, or compromises,

provided that (i) the Indemnified Party may, if it so elects, employ counsel at its own expense to
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assist in (but not control) the handling of such claim, action, suit, or proceeding, (ii) the
Recovery Trustee shall obtain the prior written approval of the Indemnified Party before entering
into any settlement, adjustment, or compromise of such claim, action, suit, or proceeding, or
ceasing to defend against such claim, action, suit, ar proceeding, if pursuant thereto or as a result
thereof injunction or other relief would be imposed upon the Indemnified Party, and (iii) the
Indemnified Party shall obtain the prior written approval of the Recovery Trustee, or, if the
Recovery Trustee is the Indemnified Party, the prior written approval of the Bankruptcy Court,
before entering into any settlement, adjustment or compromise of such claim,- action, suit, or
proceeding, or ceasing to defend against such claim, action, suit, or proceeding, and no such
settlement, adjustment, or compromise shall be binding on the Recovery Trust without such

approval.

(b) No Liability for Acts of Predecessor. No successor Recovery Trustee
shall be in any way responsible for the acts or omissions of any Recovery Trustee in office prior

to the date nn which such person becomes a Recovery Trustee, nor shall he be obligated to

inquire into the validity or propriety of any such act or omission, unless such successor Recovery

Trustee expressly assumes such responsibility. Any successor Recovery Trustee shall be entitled

to accept as conclusive any final accounting and statement of the Recovery Trust Assets

furnished to such successor Recovery Trustee by such predecessor Recovery Trustee and shall

further be responsible only for those Recovery Trust Assets included in such statement.

(c) No Implied Obli a~ tions. The Recovery Trustee shall not be liable except

for the performance of such duties and obligations as are specifically set forth herein, in the Plan

and Confirmation Order or specified in written instructions or directions delivered to the

Recovery Trustee by the Recovery Trust Committee, and no other or further covenants or

obligations shall be implied into this Agreement. The Recovery Trustee shall not be responsible

in any manner whatsoever for the correctness of any recitals, statements, representations, or

warranties herein or in any documents or instrument evidencing or otherwise constituting a part

of the Recovery Trust Assets. The Recovery 'Trustee makes no representations as to the value of

the Recovery Trust Assets or any part thereof, nor as to the validity, execution, enforceability,

legality, or sufficiency of this Agreement; and the Recovery Trustee shall incur no liability or

responsibility with respect to any such matters.

(d) Reliance by Recovery Trustee on Documents or Advice of Counsel or

Other Entities. Except as otherwise provided herein, the Recovery Trustee may rely and shall be

protected in acting upon any resolution, certificate, statement, instrument, opinion, report, notice,

request, consent, order, and other paper or document reasonably believed to be genuine and to

have been signed or presented by the proper party or parties, and shall have no liability or

responsibility with respect to the form, execution, or validity thereof. None of the provisions

hereof shall require the Recovery Trustee to expend or risk his own funds or otherwise incur

financial liability or• expense in the performance of any duties hereunder.

(e) No Personal Obligation for Debtors' Liabilities. Beneficiaries, holders of

Claims, holders of Equity, or other persons dealing with the Recovery Trustee in his capacity as

Recovery Trustee within the scope of this Agreement shall look solely to the Recovery Trust

Assets to satisfy any liability incurred by the Recovery Trustee to such person in carrying out the
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terms of this Agreement, and the Recovery Trustee shall have no personal or individual
obligation to satisfy any such liability.

5.13 Establishment of Trust Accounts. The Recovery Trustee may establish or
cause to be established and maintained any accounts needed in connection with the purposes of
the Recovery Trust (the "Trust Account"). Such accounts shall be maintained only at FDIC
insured financial institutions and shall bear a designation clearly indicating that the funds
deposited therein are held for the benefit of the Recovery Trust.

5.14 Investment of Cash. (a) Cash in the Trust Accounts and any other
amounts contemplated by this Agreement shall be maintained in United States dollars or shall be
invested by the Recovery Trustee in (i) direct obligations of, or obligations gua~•anteed by, the
United States of America, (ii) obligations of any agency or corporation that is or may hereafter
be created by or pursuant to an act of Congress of the United States of America as an agency or
instrumentality thereof, or (iii) such other obligations or instruments as may from time to time be
permitted under section 345 of the Bankruptcy Code; provided that the Recovery Trustee may, to
the extent necessary to implement the provisions of the Plan and this Agreement, deposit moneys
in demand deposits, time accounts or checking accounts at any banking institution or trust
company having combined capital stock and surplus in excess of $100,000,000 based upon its
most recently available audited financial statements, regardless of whether such investments and
deposits are insured or as otherwise provided in Section 5.13 above. Such investments shall
mature in such amounts and at such times as the Recovery Trustee, in his discretion, shall deem
appropriate to provide funds when needed to transfer funds in accordance with the Plan and
Confirmation Order, make payments to the Trust Accounts or make Distributions in accordance
with this Agreement and the Plan and Confirmation Order. The Recovery Trust may not retain
cash or cash equivalents in excess of a reasonable atnount to meet claims and contingent
liabilities or to maintain the value of the Recovery Trust Assets in liquidation or maintain or fund
on adequate and sufficient reserve.

5.15 Tax Returns. From and after the Effective Date, to the extent required, the
Recovery Trustee shall be responsible for the preparation and filing of any and all federal and
state tax returns or other filings as required by law to be filed on behalf of the Recovery Trust.
Such returns shall be consistent with the treatment of the Recovery Trust as a liquidating trust
within the meaning of Treasury Regulations Section 301.7701-4(d) that is a grantor trust
pursuant to Section 1.671-4(a) of the Treasury Regulations. Unless otherwise provided under the
Plan, subject to consultation with the Post-Confirmation Debtor Representative, the Recovery
Trustee shall (a) complete and file as soon as possible, to the extent not previously filed, the
Debtors' final federal, state, and local tax returns, (b) request an expedited determination of any

unpaid tax liability of the Debtors under section 505(b) of the Bankruptcy Code for all tax
periods of the Debtors ending after the Petition Date through the liquidation of the Debtors as

determined under applicable tax laws, to the extent not previously requested, and (c) represent

the interest and account of the Debtors before any taxing authority in all matters, including, but

not limited to, any action, suit, proceeding, or audit.

5.16 Compensation for Recovery Trustee. The Recovery Trustee shall be paid
on an hourly basis plus actual out-of-pocket expenses, to be paid monthly from the Recovery

Trust Assets, pursuant to Section 5.18 and related provisions of this Agreement.
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5.17 Reimbursements. The Recovery Trustee, any agents or consultants

employed pursuant to this Agreement, Trustee Professionals and members of the Recovery Trust

Committee shall be reimbursed from the Recovery Trust Assets for all reasonable out-of-pocket

expenses incurred in the performance of their duties hereunder in addition to any compensation

received pursuant to Section 5.18 and related provisions of this Agreement.

5.18 Reimbursement of the Recovery Trustee's and Trustee Professionals' Fees

and Expenses. Pursuant to the terms of the Plan, Confirmation Order, and this Agreement, the

Recovery Trustee may pay from the Recovery Trust Assets alI reasonable fees and expenses

incurred in connection with the duties and actions of the Recovery Trustee, including, but not

limited to, fees and expenses of any Trustee Professionals retained under this Agreement and

fees and expenses to pay insurance, taxes and other expenses arising in the ordinary course of

business in maintaining, liquidating, disposing af, and distributing the Recovery Trust Assets and

compensation to the Recovery Trustee. The Recovery Trustee may also pay fees and expenses

allowed by the Bankruptcy Court of the Debtors, the Post-Confirmation Debtor Representative,

the Creditors' Committee, or the Equity Committee arising from the prosecution or objection of

any final fee applications filed by any of their respective professionals in accordance with the

Plan. The Trustee Professionals shall prepare monthly statements in the same manner -r~

~~a~-~~~-a-i-l--as required during the Chapter 11 Cases, and the Trustee Professionals shall serve

such statements on the Recovery Trustee-~d--~~}~--~1~f3~. Tl7e Etecovery I~rustee shall

i,<~aw~~ici_tl?c. Ruco~~~ry_"_I_~u5tec's aild_t11c,~CruStee l~'~ofc,ssionals'.~x~gnthly~ stalenlents tc~ the

Recovery "trust Committee.—"-~ 13~--1~-~~:f~~~~--~~~~c;e -~i~y~~~-~-1-s-t,~-~~=~c~~-~r and sha11

fir{»,ice 1_i`%c: (~S~ l~us Mess cla~rior l~atic~e of ~zn ~~~~ent of such fees and expenses-~-~ t

~~~r3 ~~~: e~.-~r~-~~c~-a~;-~3r~ 1~;~~~~~~-i-~-t vc~~~n,~,~. If the majority of the

Recovery Trust Committee timely objects to the reasonableness of such fees and expenses 4~i~c~

~L~cl~ ~~>b'ecti<~i1 cannot be ~•esol~-~ed co~nsensu~l~, the matter shall be submitted to the Bankruptcy

Court for approval of the reasonableness of such fees and expenses.

ARTICLE VI

Beneficiaries

6.1 Identification of Beneficiaries. The Trust is created for the benefit of the

following beneficiaries (the ̀ Beneficiaries"): (a) the initial sole beneficiaries of the Recovery

Trust will be the holders of Allowed Claims in Class 3 (General Unsecured Claims) and Class 4

(Subordinated Unsecured Claims) and Allowed Interests in Class 6 (Old Common Stock

Interests); (b) upon payment in full of all Allowed Class 3 Claims, the holders of Allowed

Claims in Class 4 and Allowed Interests in Class 6 will then constitute the sole beneficiaries of

the Recovery Trust; and (c) upon payment in full of all Allowed Class 4 Claims, the holders of

Allowed Interests in Class 6 will then constitute the sole beneficiaries of the Recovery Trust.

The Beneficiaries shall each have an undivided beneficial interest in the assets of the Recovery

Trust (`Beneficial Interest")

6.2 Rights of Beneficiaries. Each Beneficiary shall be entitled to participate in

the rights due to a Beneficiary hereunder and the Plan. Each Beneficiary shall take and hold its

Beneficial Interest subject to all in the terms and provisions of this Agreement and the Plan. The

Beneficial Interests shall not be certificated. No Beneficiary shall have legal title to any part of
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the Recovery Trust Assets. The interest of a Beneficiary of the Recovery Trust is in all respects

personal property, and upon the death, insolvency or incapacity of an individual Beneficiary,

such Beneficiary's Beneficial Interest shall pass to the legal representative of such Beneficiary.

A Beneficiary shall have no title to, or any right to possess, manage or control, the Recovery

Trust Assets, or any portion thereof or interest therein, except as expressly provided herein. No

surviving spouse, heir, or devisee of any deceased Beneficiary shall have any right of dower,

homestead or inheritance, or of partition, or any other right, statutory or otherwise, in the

Recovery Trust Assets, but the whole title to all the Recovery Trust Assets shall be vested in the

Recovery Trustee and the sole interest of the Beneficiaries shall be the rights and benefits

provided to such persons under this Agreement and the Plan.

ARTICLE VII

Distributions

7.1 Distributions under the Plan. Subject to the terms of the Plan and the

Confirmation Order, distributions under the Plan shall be made as follows:

(a) The Recovery Trust and Post-Confirmation Debtor will administer Claims

subject to the Recovery Trust Functions and Post-Confirmation Debtor Functions, respectively.

The Post-Confirmation Debtor Representative will make Distributions to holders of Allowed

Administrative Claims, Priority Tax Claims and Other Priority Claims, out of the

Administrative/Priority/Tax Claims Reserve. The Recovery Trust will make Distributions in

respect of all other Allowed Claims and, if applicable, Allowed Interests against the Estates,

except as may otherwise be expressly provided in the Settlement Agreement. Distributions to be

made by the Post-Confirmation Debtor Representative and Recovery Trust may be made by any

Persons) designated or retained to serve as the disbursing agents) without the need for any

further order of the Bankruptcy Court.

(b) Subject to prior consultation with the Recovery Trust Committee and any

applicable provisions of the Recovery Trust Agreement, the Recovery Trustee shall be

authorized, in his or her discretion, to delay distributions to holders of Class 3 Trust Interests,

Class 4 Trust Interests and/or Class 6 Trust Interests or otherwise determine reasonable

distribution dates for• such holders, including, without limitation, based upon the status and

progress of the liquidation of Recovery Trust Assets, the total number of and/or asserted claim

amounts of Disputed Claims, and any other relevant factors.

7.2 Estimation. In order to establish appropriate reserves under the Plan and

avoid undue delay in the administration of the Chapter 11 Cases, the Recovery Trust and Post-

Confirmation Debtor (subject to the Recovery Trust Functions and Post-Confirmation Debtor

Functions, respectively) will have the right to seek orders of the Bankruptcy Court pursuant to

Section 502(c) of the Bankruptcy Code, estimating the amounts of Claims.

7.3 Distributions on Account of Dis up ted Claims and Interests. Except as

otherwise provided in a rinal Order or as agreed by the relevant parties, Distributions on account

of Disputed Claims and Interests that become Allowed after the Effective Date will be made by

the Recovery Trustee or Post-Confirmation Debtor Representative (as applicable) at such
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periodic intervals as the Recovery Trust and Post-Confirmation Debtor Representative (as

applicable) determine to be reasonably prudent.

7.A~ No Distributions Pending~Allowance. Notwithstanding anything in the

Plan t~ the contrary: (a) no Distribution will be made with respect to any Disputed Claim or

Interest until such Claitri or Interest becomes an Allowed Claim or Interest (as applicable), and

(b) unless determined otherwise by the Recovery Trustee or Post-Confirmation Debtor

Representative (as applicable), no Distribution will be made to any Person that holds both (i) an

Allowed Claim or Interest and (ii) either a Disputed Claim or Interest until such Person's

Disputed Claims or Interests have been resolved by settlement or Final Order.

7.5 Objection Deadline. The Recovery Trustee or Post-Confirmation Debtor

Representative (as applicable, and subject to the Recovery Trust Functions and Post-

Confirmation Debtor Functions, respectively) will file all objections to Disputed Claims ar

Interests, and will file all. motions to estimate Claims under Section 502(c) of the Bankruptcy

Code, on or before the Claims Objection Deadline, provided however that the Recovery Trustee

or Post-Confirmation Debtor Representative may request that the Bankruptcy Court extend the

Claims Objection Deadline. The Claims Objection Deadline is the first Business Day that is 180

days after the occurrence of the Effective Date (unless such date is extended by the Bankruptcy

Court). Notwithstanding the foregoing, there will be no deadline for the Recovery Trust to file

objections to Disputed Interests.

7.6 Disputed Claims Reserve. On and after the Effective Date, the Recovery

Trust will maintain in reserve such Cash as the Recovery Trust estimates to be reasonably

necessary to satisfy the Distributions that could be required to be made under the Plan and the

Recovery Trust Agreement (the "Disputed Claims Reserve"). On and after the Effective Date,

the Recovery Trust will maintain in reserve such Cash as the Recovery Trust estimates to be

reasonably necessary to satisfy the Distributions that could be required to be made by the

Recovery Trustee under the Plan and the Recovery Trust Agreement (the "Disputed Claims

Reserve"). The Disputed_ Claims Reserve is separate from the Administrative/Priority/Tax

Claims Reserve to be maintained by the Post-Confirmation Debtor Representative as set forth in

Section 6.3(a) of the Plan. For the avoidance of doubt, Distributions to any Person holding a

Disputed Claim or Interest that becomes ari Allowed Claim or Interest (as applicable) (including,

without limitation, Administrative Claims, Priority Tax Claims and Other Priority Claims) after

the Effective Date will be made together with any payments or other distributions that would

have been made to such Person had its Disputed Claim or Interest become an Allowed Claim or

Interest on or prior to the Effective Date.

7.7 Settling Dis u~ted Claims (or Interests). The Recovery Trustee or Post-

Confirmation Debtor Representative (as applicable, and subject to the Recovery Trust Functions

and Post-Confirmation Debtor Functions, respectively) will be authorized to settle, or withdraw

any objections to, any Disputed Claims (or Interests) following the Effective Date without need

for approval of the Bankruptcy Court.

7.8 Distributions in Cash. The Recovery Trustee or Post-Confirmation Debtor

Representative (as applicable, and subject to the Recovery Trust Functions and Post-

Confirmation Debtor Functions, respectively) will make any required Cash payments to the

I>O{'~-I-,~:~i)~~~>~3~~-1>QCS l.__1.;?927t)~):_~..I.70934/001 19

Case 10-11255-CSS    Doc 3520    Filed 11/09/15    Page 24 of 54



holders of Allowed Claims or Interests: (X) in U.S. dollars by check, draft or warrant, drawn on

a domestic bank, or by wire transfer from a domestic hank, and (Y) by first-class mail (or by
other equivalent or superior means as determined by the Recovery "Trustee).

7.9 Unclaimed Distributions. Any entity which fails to claim any Cash within

one hundred twenty (120) days From the date upon which a distribution is first made to such
entity will forfeit all rights to any Distribution under the Plan, and the Recovery Trustee or Post-
Confirmation Debtor Representative (as applicable, and subject to the Recovery Trust Functions
and Post-Confii•rnation Debtor Functions, respectively) will be authorized to cancel any
Distribution that is not timely claimed. Pursuant to Section 347(b) of the Bankruptcy Code, upon
forfeiture, such Cash (including interest thereon, if any) will revert to the Recovery Trust free of
any restrictions under the Plan, the Bankruptcy Code or the Bankruptcy Rules. Upon forfeiture,
the claim of any Creditor or Interest holder with respect to such funds will be discharged and
forever barred against the Recovery Trust, the Post-Confirmation Debtor and the Estates,
notwithstanding any federal or state escheat laws to the contrary, and such Creditor or Interest
holder will have no claim whatsoever against the Recovery Trust, the Post-Confirmation Debtor,

the Estates, ar any holder of an Allowed Claim or Interest to whom distributions are made by the
Recovery Trust.

7.10 Setoff. Nothing contained in the Plan shall constitute a waiver or release

by the Recovery Trust and Post-Confirmation Debtor of any right of setoff or recoupment the
Estates, the Recovery Trust, or Post-Confirmation Debtor may have against any Creditor or
Interest holder. To the extent permitted by applicable law, the Recovery Trustee or Post-
Confirmation Debtor Representative (as applicable) may, but is not required to, set off or recoup
against any Claim or Interest and the payments or other distributions to be made under the Plan
in respect of such Claiin or Interest, claims of any nature whatsoever that arose before the
Petition Date that the Estates or the Recovery Trust may have against the holder of such Claim or

Interest.

7.11 Taxes. Pursuant to Section 3460 of the Bankruptcy Code, the Recovery

Trustee or Post-Confirmation Debtor Representative (as applicable) will be entitled to deduct and
withhold any federal, state, or local taxes from any Cash payments made with respect to Allowed
Claims or Interests, as appropriate. The Recovery Trustee or Post-Confirmation Debtor
Representative (as applicable) will be authorized to take all actions necessary to comply with
applicable withholding and recording requirements. Notwithstanding any provision of the Plan,

each holder of an Allowed Claim oz• Interest that has received a Distribution of Cash under the
Plan will have sole and exclusive responsibility for the satisfaction or payment of any tax
obligation imposed by any governmental unit, including income, withholding and other tax
obligation, on account of such distribution. For tax purposes, Distributions received in respect of

Allowed Claims will be allocated first to the principal amount of such Claims, with any excess

allocated to unpaid accrued interest.

7.12 Legal Proceedings. If any Estate Claims or Avoidance Actions are
asserted and if such claims or any other legal proceedings are initiated or prosecuted against any
Creditor pursuant to the Plan, Confirmation Order, or this Agreement, or asserted as an objection
to any Claim, then notwithstanding anything to the contrary contained in the Plan or
Confirmation Order, until such proceeding or contested matter is finally resolved and all
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payments to the Debtors' Estates required by such resolution have been made, such Creditor
shall only receive Distributions under the Plan or Confirmation Order to the extent that the
distributions to which such Creditor is otherwise entitled exceed the maximum liability pf such
Creditor to the Debtors' Estates asserted in such proceedings.

7.13 De Minimis Distributions. If any interim Distribution under the Plan to
the holder of an Allowed Claim or Interest would be less than $500.00, the Recovery Trustee or

Post-Confirmation Debtor Representative (as applicable) may withhold such Distribution until a
final Distribution is made to such holder. If any final Distribution under the Plan to the holder of
an Allowed Claim or Interest would be less than $25.00, the Recovery Trustee or Post-
Confirmation Debtor Representative (as applicable) may cancel such Distribution. Any
unclaimed Distributions pursuant to Section 7.12 of the Plan will be treated as unclaimed
property under Section 7.9 of the Plan. To the extent that the Recovery Trust has assets
remaining that do not exceed $25,000 in value, the Recovery Trustee, in his discretion, can
donate such assets to a charitable organization of his choice.

ARTICLE VIII

Removal or Resignation of the Recovery Trustee

8.1 Removal of the Recovery Trustee. The Recovery Trustee may be
removed (i) by majority vote of the Recovery Trust Committee in the event such termination is
for "cause" and (ii) by unanimous vote of the Recovery Trust Committee in the event such
termination is without cause. For purposes of this Agreement, the term "cause" shall mean

(a) the Recovery Trustee's gross negligence, willful misconduct or willful failure to perform his

duties under the Plan, the Confirmation Order and this Agreement or (b) the Recovery Trustee's
misappropriation or embezzlement of any Recovery Trust Assets or the proceeds thereof. If a
Recovery Trustee is removed for cause, such Recovery Trustee shall not be entitled to any

accrued but unpaid fees, reimbursements or other compensation under this Agreement or

otherwise. If the Recovery Trustee is removed by the Bankruptcy Court other than for "cause",

or is unwilling or unable to serve (a) by virtue of his inability to perform his duties under this

Agreement due to death, illness, or other physical or mental disability, (b) by virtue of
appointment of a new Recovery Trustee by a majority vote of the reconstituted Advisory

Committee following the satisfaction of all Allowed Claims (including the full and final
satisfaction of all Allowed General Unsecured Claims and Allowed Subordinated Claims), or

(c) for any other reason whatsoever other than for "cause," subject to a final accounting, the
Recovery Trustee shall be entitled to all accrued and unpaid fees, reimbursement, and other
compensation, to the extent incurred or arising or relating to events occurring before such
removal, and to any out-of-pocket expenses reasonably incurred in connection with the transfer

of all powers and duties and all rights to any successor Recovery Trustee.

8.2 Resignation of the RecoverX Trustee. 'The Recovery Trustee may resign

as Recovery Trustee at any time by giving prior written notice thereof to the Recovery Trust
Committee (the "Notice"); provided, however, that such resignation shall not be effective earlier

than thirty (30) days after the date of such Notice, unless an earlier effective date is allowed by

the Bankruptcy Court or by the Recovery Trust Committee. If the Recovery Trustee resigns
from his position hereunder, subject to a final accounting, he shall be entitled to all accrued'
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unpaid fees, reimbursement, and other compensation to the extent incurred or arising or relating
to events occurring before such resignation, and any out-of-pocket expenses reasonably incurred
in connection with the transfer of all powers and duties to the successor Recovery Trustee.

8.3 Successor to the Recovery Trustee. In the event of the resignation,
x•emoval or death of the Recovery Trustee, the Recovery Trust Committee will, by majority vote,
designate a person to serve as the successor Recovery Trustee. A notice identifying any
successor Recovery Trustee will be filed with the Bankruptcy Court and served on the Post-
Confirmation Service List. The successor Recovery Trustee, without any further act, will become
fully vested with all of the rights, powers, duties, and obligations of his or her predecessor.

ARTICLE IX

Effect of the Agreeii2ent nn Third Parties

9.1 There is no obligation on the part of any person dealing with the Debtors'
Estates, the Debtors, the Post-Confirmation Debtor Representative, the Post-Confirmation
Debtor Oversight Committee, the Recovery Trustee, the Trustee Professionals, or any member of
the Recovery Trust Committee to see to the application of the money or other consideration paid
or delivered to the Recovery Trustee, or any agent of the Recovery Trustee, or to inquire into the
validity, expediency, or propriety of any such transaction, or the authority of the Recovery
Trustee, or any agent of the Recovery Trustee, to enter into or consummate the same, except
upon such terms as the Recovery Trustee may deem advisable.

ARTICLE X

Waiver

1 Q.1 No failure or delay of any party to exercise any right or remedy pursuant
to this Agreement shall affect such right or remedy or constitute a waiver by such party of any
right or remedy pursuant thereto. Resort to one form of remedy shall not constitute a waiver of
alternative remedies.

.ARTICLE XI

Termination of the Agreenieizt and Amendment

11.1 Termination of the Agreement. This Agreement (other than Section 5.12,
5.18 and related provisions) shall terminate and the Recovery Trust shall dissolve and terminate
and be of no further force or effect upon the earlier to occur of (i) the final Distribution of all
monies and other. Recovery Trust Assets in accordance with the terms of this Agreement, the
Plan and Confirmation Order and (ii) entry of a Final Order of the Bankruptcy Court terminating
and dissolving the Recovery Trust as provided under the Plan. The Recovery Trust will
terminate no later than the third (3rd) anniversary of the Effective Date, provided, however, that,
on or prior to the date six (6) months prior to such termination, the Bankruptcy Court, upon
motion by the Recovery Trustee or a party in interest, may extend the term of the Recovery Trust
for a fixed period if it is necessary to facilitate or complete the liquidation and distribution of the
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Recovery Trust Assets. Notwithstanding the foregoing, additional extensions can be obtained so
long as Bankruptcy Court approval is obtained at least six (6) months prior to the expiration of

each previously extended term; provided, however, that the aggregate of all such extensions shall

not exceed i"ive (5) years, unless the Recovery Trustee receives a favorable ruling from the
Internal Revenue Service that any further extension would not adversely affect the status of the

Recovery Trust as a grantor trust for federal income tax purposes. The Recovery Trustee will

not unduly prolong the duration of the Recovery Trust and will at all times endeavor to resolve,

settle or otherwise dispose of all Claims and the Recovery Trust Assets, to effect Distributions to

Beneficiaries in accordance with the terms hereof, the Plan and Confirmation Order and to

terminate the Recovery Trust as soon as practicable in a prompt and timely fashion. In the event

that the Recovery Trustee elects to terminate the Recovery Trust, subject to consultation with the

Post-Confirmation Debtor Representatives, he shall provide twenty (20) day notice thereof to the

Office of United States Trustee and the Recovery Trust Committee, and file such notice with the
Bankruptcy Court and upon such termination, the Recovery Trustee shall cease to act as the
Recovery Trustee and the Recovery Trust Committee shall be disbanded such that neither the

Recove~~y Trustee nor the members of the Recovery Trust Committee shall have any further

duties or responsibilities under the Agreement or otherwise.

11.2 Amendment of the A rg Bement. Except as otherwise set forth herein, any

provisions of this Agreement may be amended, modified, terminated, revoked, or altered only in

writing by the Recovery Trustee and a m~~jc»_it~ote unless thc.~~rovisi<~n to be ame~ided

~~~ul~e,s a unanimous vote-. and thcn~ -r_~al of the am~;iidme~~~t will requ~irc iu~aninl~it~of the

members of the Recovery Trust Committee (subject to consultation with the Post-Confirmation

Debtor Representative) pursuant to an Order of the Bankruptcy Court. Notwithstanding this

Section 11.2, any amendments to this Agreement shall not be inconsistent with the purpose and
intention of the Recovery Trust to liquidate in an expeditious but orderly manner the Recovery

Trust Assets in accordance with Treasury Regulations Section 301.7701-4(d) and this

Agreement.

ARTICLE XII

Miscellaneous

12.1 Intention of Parties to Establish the Recovery Trust. This Agreement is

not intended to create, and shall not be interpreted as creating, an association, partnership or joint

venture of any kind. It is intended as a trust to be governed and construed in all respects as a

trust.

12.2 Piling Documents. A copy of this Agreement and all amendments thereof

shall be maintained in an office or residence of the Recovery Trustee and shall be available for

inspection.

12.3 Books and Records.

(a) Other than books and records retained by the Post-Confirmation Debtor

Representative which are needed to perform the Post-Confirmation Debtor Functions, on the date

hereof, the Debtors shall transfer to the Recovery Trust all of the books and records of the
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Debtors in the Debtors' possession (other than the Post-Confirmation Debtor Reserve transferred
to the Post-Confirmation Debtor Representative under the Plan), and shall instruct any third
parties or professionals possessing such books and records (including computer generated ~r
computer maintained books, records and data, legal and accounting files maintained by any
professional of the Debtors and other of the Debtors' books and records maintained by or in the
possession of third parties), to turn over or permit access to (at the election of the party to whom
the request is made) such books and records as may be reasonably requested by the Recovery
Trustee, provided that the Recovery Trustee shall only request such books and records or access
thereto to the extent reasonably necessary to the Recovery Trustee's performance of his duties
hereunder, provided, further, that the out of pocket expenses of complying with any such request
shall not be borne by the party upon whom the request is made, absent agreement to the contrary.

(b) The Post-Confirmation Debtor and Recovery Trust will maintain
reasonably good and sufficient books and records in respect to matters related to the Post-
Confirmation Debtor Functions and Recovery Trust Functions, respectively. The Post-
Confirmation Debtor and Recovery Trustee may, upon notice to the Post-Effective Date Service
List and without Bankruptcy Court approval, destroy any documents that each believes are no
longer required to effectuate the terms and conditions of the Plan or the Settlement Agreement.
Upon the entry of a final decree closing the Chapter 11 Cases, unless otherwise ordered by the
Court, the Post-Confirmation Debtor and Recovery Trustee may destroy or otherwise dispose of
all records maintained by them.

12.4 Tax Identification Numbers. The Recovery Trustee may require any
Beneficiary to furnish to the Recovery Trustee, (i) its employer or taxpayer identification number
as assigned by the Internal Revenue Service, and (ii) such other information, records or
documents necessary to satisfy the Recovery Trustee's tax reporting obligations (including
certificates of non-foreign status). The Recovery Trustee may condition the payment of any
Distribution to any Beneficiary upon receipt of such identification number and requested
documents.

12.5 U.S. Trustee Fees and Post-Confirmation Reports. After the Effective
Date, the Recovery Trust shall pay any statutory fees due for the post-Effective Date period
pursuant to 28 U.S.C. § 1930(a)(6) and such fees shall be paid until entry of a final decree or an
order converting ox dismissing the Chapter 11 Cases. After the Effective Date, the Post-
Confirmation Debtor Representative and Recovery Trustee will file separate post-confirmation
status reports (unless the Post-Confirmation Debtor Representative and Recovery Trustee
mutually agree to file joint status reports) on a quarterly basis up to the entry of a final decree
closing the Chapter 11 Cases or as otherwise ordered by the Court.

12.6 Privilege. Solely with respect to the Recovery Trust Functions, the
attorney-client privilege, work product doctrine or other privileges or immunities inuring to the
benefit of the Debtors or attaching to documents or communications of the Debtors shall be
transferred to the Recovery Trust and shall be shared between the Recovery Trustee and the
Post-Confirmation Debtor. The Recovery Trustee is authorized to assert or waive any such
privilege or doctrine, as necessary or appropriate for the administration of the Recovery Trust;
provided that, to the extent any such privilege or doctrine is waived in connection with
information requested of any professional previously employed by the Debtors, the Recovery
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Trustee agrees that such information request shall be made solely for the purpose of carrying out
the Recovery Trustee's duties hereunder, that the Recovery Trustee shall act in good faith and
shall use their best efforts to tailor as narrowly as possible any request so as not to be unduly
invasive or burdensome to the professional upon whom the request is made.

12.7 Valuation of the Recovery Trust Assets. As soon as practicable after the
Effective Date, the Recovery Trustee, in reliance upon such professionals as the Recovery
Trustee may retain, may make a good faith valuation of the Recovery Trust Assets. Such
valuation shall be made available from time to time, to the extent relevant, as reasonably
determined by the Recovery Trustee in reliance on his professionals, and used consistently by all
parties, including, without limitation, the Post-Confirmation Debtor, the Recovery Trust, and
Beneficiaries, for all purposes, including federal income t~ purposes.

12.8 Governing Law. THIS .AGREEMENT SHALL BE CONSTRUED IN
ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, WITHOUT
REFERENCE TO ITS CONFLICT OF LAW PROVISIONS, AND THE OBLIGATIONS,
RIGHTS AND REMEDIES OF THE PARTIES HEREUNDER SHALL BE DETERMINED IN
ACCORDANCE WITH SUCH LAWS.

12.9 Severability. If any one or more of the provisions herein, or the
application thereof in any circumstances, is held invalid, illegal or unenforceable in any respect
for any reason, the validity, legality and enforceability of any such provision in every other
respect, and of the remaining provisions, shall not be in any way impaired or affected. In such
event, there shall be added as part of this Agreement a provision as similar in terms to such
illegal, invalid or unenforceable provision as may be possible and be legal, valid and
enforceable. The effective date of the added provision shall be the date upon which the prior
provision was held to be invalid, illegal or unenforceable.

12.10 Entire Agreement. This Agreement (including the recitals), the Plan and
the Confirmation Order constitute the entire agreement of the parties and there are na
representations, warranties, covenants, or obligations except as set forth herein or therein. This
Agreement, the Plan, and the Confirmation Order supersede all prior and contemporaneous
agreements, understandings, negotiations, and discussions, written or oral, of the parties hereto,
relating to any transaction contemplated hereunder. In the event of any inconsistency between
this Agreement, the Plan, and the Confirmation Order, the Confirmation Order shall govern
provided, however, that the Recovery Trustee may amend, modify and/or correct the terms
hereof to supersede the Plan and/or the Confirmation Order, with the approval of the Bankruptcy
Court and subject to consultation with the Post-Confirmation Debtor Representative. Except as
otherwise specifically provided herein, nothing in this Agreement is intended or shall be
construed to confer upon or to give any person other than the parties hereto and their respective
heirs, administrators, executors, successors, and assigns any rights or remedies under or by
reason of this Agreement.

12.11 JurisdictionLVenue. Each party hereto irrevocably agrees that any suit,
action or proceeding with respect to this Agreement shall be brought in the United States
Bankruptcy Court for the District of Delaware, and by execution and delivery of this Agreement,
each party (a) irrevocably submits to each such jurisdiction and venue, (b) waives, to the fullest
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extent permitted by law, any objection that it may have to the laying of the venue of any such
suit, action or proceeding brought in such court has been brought in an inconvenient forum, and
(c) agrees that final judgment in any such suit, action or proceeding brought in such a court shall
be conclusive and binding upon it and may be enforced in any court to the jurisdiction of which
such. party is subject by a suit upon such judgment, provided that service of process is effected as
otherwise permitted by law.

12.12 Notices. Unless otherwise expressly specified or permitted by the terms
hereof, any notice, request, submission, instruction or other document to be given hereunder by a
party shall be in writing and shall be deemed to have been given, (a) when received if given in
person, (b) upon delivery, if delivered by a nationally known commercial courier service
providing next day delivery service (such as Federal Express), or (c) upon delivery, or refusal of
delivery, if deposited in the U.S. mail, certified or registered mail,- return receipt requested,
postage prepaid:

If to the Recovery Trustee, addressed as follo~i~s:

~~T'1i~11 ~:ZVIl11~.C1"

C~3I_/___ VI1IN1,_ I,I_,C;
1()6S Av~;nue of~the Ame7~icas
11th 1~loar---- ---
New York, NY 10018
Telephone: ~_-}212-79~-5899
Facsimile: []
Email: {=—=}-l~sr~lcer(u;cl7ir..con.1

With a copy to his counsel:

~~
Telephone: []
Facsimile: []
Email: []

If to the Post-Con~~-niation Debtor Representative, addressed as folly«~s:

T. Scott Avila
Deloitte CRG
350 South Grand Ave Ste. 200
Los Angeles, CA 90071-3462
Telephone: {= -~~213) E>88-3? l C
~'r~ i-Et~ :--~--
Email: { =--}-savila(Gi~c~cloitte.com

With a copy to his counsel:
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Pachulslci Stang Ziehl &Jones LLP
919 North Market Street, 17th Floor
Wilmington, DE 19801
Attn: Laura Davis Jones /Alan Kornfeld
Telephone: {_~3O2-(;52-~-~1(}~}

Facsimile: 302-652-4400
Email: lj ones@pszj law.com

akornfeld@pszj law.com

or to such other individual or address as a party hereto may designate for itself by notice given as
herein provided.

12.13 WAIVER OF JURY TRIAL. EACH PARTY TO THIS AGREEMENT
HEREBY IRREVOCABLY WAIVES ALL RIGHTS TO TRIAL BY JURY 1N ANY ACTION,
PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED THEREBY.

12.14 Further Assurances. Each Party hereto (and his respective successors and
assigns) shall, upon the Recovery Trustee's reasonable request, execute, acknowledge and
deliver, or cause to be executed, acknowledged and delivered, such further instruments, and do
or cause to be done, such further acts, as may be necessary to carry out the purposes of this

Agreement and to vest in the Recovery Trustee the powers and duties contemplated hereunder.

12.15 Exculpatory Provisions and Survival Thereof. Whether or not expressly

therein so provided, any and all exculpatory provisions, immunities and indemnities, and any

limitations and negations of liability contained in this Agreement, in each case inuring to the

benefit of the Recovery Trustee, shall survive (i) the termination or revocation of this

Agreement, and (ii) as to any person who has served as Recovery Trustee, the resignation or

removal of such person as Recovery Trustee.

12.16 Conflicts. In the event of any inconsistency between the Plan or
Confirmation Order, on the one hand, and this Agreement, on the other, the terms and provisions

of the Plan or Confirmation Order shall govern.

12.17 Headings. The headings of the various Articles and Sections herein are
for convenience of reference only and shall not define or limit any of the terms or provisions
hereof.

12.18 Successors and Assigns. All covenants and agreements contained herein

shall, as applicable, be binding upon, and inure to the benefit of the Creditors' Committee, the

Equity Committee, the Recovery Trustee and its successors, the Estates and the Debtors and its
successors, including the Post-Confirmation Debtor, all as herein provided.

12.19 Separate Counterparts. This Agreement may be executed by the parties

hereto in separate counterparts, each of which when so executed and delivered shall be an
original, but all such counterparts shall together constitute but one and the same instrument.
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IN WITNESS WHEREOF, the undersigned have either executed and acknowledged this
Agreement or caused it to be executed and acknowledged on their behalf by their duly authorized
officers all as of the date first above written.

RECOVERY TRUSTEE:

C

DEBTORS AND DEBTORS IN POSSESSIpN:

C
Name: T. Scott Avila
Title: Chief Restructuring Officer

CREDITORS' COMMITTEE:

Name: []
Title: [_]

POST-CONFIRMATION DEBTOR REPRESENTATIVE:

I:
Name: T. Scott Avila
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Exhibit B

Third Amended and Restated By-Laws for Post Confirmation Debtor and
Amended and Restated Certificate of Incorporation
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SS BODY Al2MOK I, INC.

A Delaware Corporation

THIRD AMENDED AND RESTATED BY-LAWS

As of November , 2015

ARTICLE 1

STOCKHOLDERS

Section 1.1 GENERAL. An annual meeting of stockholders for the purpose of
electing directors and of transacting such other business as may come before it shall be held each
year at such date, time, and place, either within or without the State of Delaware, as may be
specified by the Board of Directors.

Section 1.2 SPECIAL MEETINGS OF STOCKHOLDERS. Except as required by law
or the Plan, special meetings of stockholders may be called only by the Board of Directors
pursuant to a resolution approved by a majority of the then authorized number of directors or by
the Chairman or Co-Chairman of the Baard of Directors. Stockholders of the Corporation are not
permitted to call a special meeting or to require that the Board of Directors or the Chairman or
Co-Chairman of the Board of Directors call a special meeting of stockholders. The business
permitted at any special meeting of stockholders shall be limited to the business brought before
the meeting by or at the direction of the Board of Directors or the Chairman or Co-Chairman of
the Board of Directors.

Section 1.3 NOTICE OF MEETING.

Notice of stockholders meetings, stating the place, if any, date and hour thereof, the
means of remote communication, if any, by which stockholders and proxyholders may be
deemed to be present in person and vote at such meeting and, in the case of a special meeting,
the purpose or purposes for which the meeting is called, shall be given by the Chairman of the
Board, if any, the President, any Vice President, the Secretary, or any Assistant Secretary, to
each stockholder entitled to vote thereat at least ten days but not more than sixty days before the
date of the meeting, unless a different period is prescribed by law.

Section 1.4 QUORUM.

Except as otherwise provided by law or in the Certificate of Incorporation or these By-
Laws, at any meeting of stockholders, the holders of a majority of the voting power of the
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outstanding shares of all classes of stpck entitled to vote at the meeting shall be present ar
represented by proxy in order to constitute a quorum for the transaction of any business. Where a
separate vote by a class or classes or series is required, a majority of the voting power of the
shares of such class or classes or series present in person or represented by proxy shall constitute
a quorum entitled to take action with respect to that vote on that matter. In the absence of a
quorum, a majority in interest of the stockholders present or the chairman of the meeting may
adaourn the meeting from time to time in the manner provided in Section 1.5 of these By-Laws
until a quorum shall attend.

Section 1.5 ADJOURNMENT.

Any meeting of stockholders, annual or special, may adjourn from time to time to
reconvene at the same or some other place, if any, and notice need not be given of any such
adjourned meeting if the time and place thereof are announced at the meeting at which the
adjournment is taken. At the adjourned meeting, the Corporation may transact any business
which might have been transacted at the original meeting. If the adjournment is for more than
thirty days, or if after the adjournment a new record date is fixed for the adjourned meeting, a
notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at
the meeting.

Section 1.6 ORGANIZATION.

The Chairman of the Board, if any, or in the Chairman's absence, the President, or in
their absence any Vice President, shall call to order meetings of stockholders and shall act as
chairman of such meetings. The chait~man of any meeting of stockholders shall determine the
order of business and the procedure at the meeting, including such regulation of the manner of
voting and the conduct of discussion as seem to him or her in order. The chairman shall have the
power to adjourn the meeting to another place, if any, date and time. The Board of Directors or,
if the Board fails to act, the stockholders may appoint any stockholder, director, or officer of the
Corporation to act as chairman of any meeting in the absence of the Chairman of the Board, the
President, and all Vice Presidents.

The Secretary of the Corporation shall act as secretary of all meetings of stockholders,
but, in the absence of the Secretary, the chairman of the meeting may appoint any other person to
act as secretary of the meeting.

Section 1.7 VOTING.

Subject to the General Corporation Law of the State of Delaware and the Plan, each share
of capital stock of the Corporation shall entitle the holder thereof to one vote, in person or by
proxy (either written or as otherwise permitted by the General Corporation Law of the State of
Delaware). except as otherwise provided by law in the Certificate of Incorporation, these By-
Laws or the Plan, at any meeting duly called and held at which a quorum. is present, a majority of
the votes cast at such meeting upon given question by the holders of outstanding shares of stock
of all classes of stock of the Corporation entitled to vote thereon who are present in person or by
proxy shall decide such questions. No shares of the capital stock of the Corporation shall be
voted in any manner that is inconsistent with the Plan.
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ARTICLE 2

BOARD OF DIRECTORS

Section 2.1 (a) GENERAL: TERM OF OFFICE. The business, property and
affairs of the Corporation shall be managed by or under the direction of the Board of Directors
subject to the terms of the Plan. Subject to the Plan, the directors) shall be subject to re-election
by the holders of shares entitled to vote thereon at the annual meeting of stockholders, and each
shall serve (subject to the provisions of Article 4) until the next succeeding annual meeting of
stockholders and until a respective successor has been elected and qualified.

(b) .NUMBER AND ELIGIBILITY. The Board of Directors shall consist of
one (1) member, who shall at all times be the Post-Confirmation Debtor Representative (as such
term is defined in the Plan). Upon any removal of the Post-Confirmation Debtor Representative
in accordance with the Plan, the Post-Confirmation Debtor Representative shall cease to be
eligible to serve as a director of the Corporation and shall thereupon be deemed to have been
removed, without need for further action by the Board of Directors ar the stockholders of the
Corporation. Upon the resignation, removal or death of the Post-Confirmation Debtor
Representative, the person designated in accordance with the Plan to serve as the successor to the
Post-Confirmation Debtor Representative shall serve as the director of the Corporation.

Section 2.2 CHAIRMAN OF THE BOARD.

The Post-Confirmation Debtor Representative, as sole director, shall be the Chairman of
the Board of Directors. The Chairman of the Board shall perform such duties as may from time
to time be assigned by the Board.

Section 2.3 MEETINGS.

The annual meeting of tihe Board of Directors, for the election of the officers and the
transaction of such other business as may come before the meeting, may be held without notice
at the same place as, and immediately following, the annual meeting of the stockholders.

Regular meetings of the Board of Directors may be held without notice at such time and
place as shall from time to time be determined by the Board.

Special meetings of the Board of Directors shall be held at such time and place as shall be
designed in the notice of the meeting whenever called by the Chairman of the Board, if any, the
President, or by a majority of the directors of the office.

Section 2.4 NOTICE OF SPECIAL MEETINGS.

Notice of any special meeting of the Board of Directors shall be given to each director by
the Secretary or, in the Secretary's absence, any other officer of the Corporation (a) by giving
notice to such director in person or by telephone at least 24 hours in advance of the meeting, (b)
by sending a telegram, telecopy, facsimile, telex or electronic mail, or delivering written notice
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by hand, to a director's last known business, home or electronic mail address at least 24 hours in
advance cif the meeting, or (c) by mailing written notice to a director's last known business or

home address at least 72 hours in advance of a meeting. A notice or waiver of notice need not
specify the purpose of the meeting. Unless otherwise stated in the notice thereof, any and all
business may be transacted at any meeting without specification of such business in the notice.

Section 2.S QUORUM AND ORGANIZATION OF MEETINGS.

A majority of the total number of rriembers of the Board of Directo~•s as constituted from
time to time shall constitute a quorum for the transaction of business, but if at any meeting of the
Board of Directors (whether or not adjourned from a previous meeting) there shall be less than a
quorum present, a majority of those present may adjourn the meeting to another tune and place,
and the meeting may be held as adjourned without further notice or waiver. Except as otherwise
provided by law or in the Certificate of Incorporation or these By-Laws, a majority of the
directors present at any meeting at which a quorum is present may decide any question brought
before such meeting. Meetings shall be presided over by the Chairman of the Board, if any, or in
the Chairman's absence, by the President, if the President is also a director, or in the absence of
both by such other directors as the directors may determine. The Secretary of the Corporation
shall act as secretary of the meeting, but in the Secretary's absence, the chairman of the meeting
may appoint any person to act as secretary of the meeting.

Section 2.6 ACTION WITHOUT MEETING.

Nothing contained in these By-Laws shall be deemed to restrict the power of members of
the Board of Directors to take any action required or permitted to be taken by them without a
meeting.

Section 2.7 TELEPHONE MEETINGS.

Nothing contained in these By-Laws shall be deemed to restrict the power of members of
the Board of Directors to participate in a meeting of the Board by means of conference telephone
or similar communications equipment by means of which all persons participating in the meeting
can hear each other.

ARTICLE 3

OFFICERS

Section 3.1 GENERAL,.

The Corporation shall have an officer position having the title "Post-Confirmation Debtor
Representative." The Corporation also shall have a Chairman of the Board, President, Secretary,
Treasurer and may have such other officers as may from time to time be established and
appointed by the Board of Directors. Initially, the Post-Confirmation Debtor Representative
shall also serve as Chairman of the Board, President, Secretary, and Treasurer. Subject to the
Plan, the officers of the Corporation shall be elected by the Board of Directors.
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Section 3.2 AU"I'HORITIES AND DUTIES.

The Post-Confirmation Debtor Representative, as an officer of the Corporation, shall
have all of the powers, authority, duties and responsibilities assigned to such position under the
Plan and is hereby delegated, to the fullest extent permissible by the General Corporation Law of
the State of Delaware, all power and authority of the Board of Directors to manage the affairs
and properties of the Corporation, subject to (a) the terms of the Plan and (b) the eonsultafion,
reporting and other requirements of the Post-Confirmation Debtor Representative with respect to
the Post-Confirmation Debtor Oversight Committee, and subject to ~rior_consultation with the
Recovery Trustee. All officers, as between themselves and the Corporation, shall have such
authority and perform such duties in the management of the business and affairs of the
Corporation as may be prescribed by the Board of Directors or set forth in these By-Laws,
subject to the terms of the Plan, including, without limitation, the terms in relation to the duties
and powers of the Post-Confirmation Debtor Representative and the reporting and other
requirements of the Post-Confirmation Debtor Representative with respect to the Post-
Confirmation Debtor Oversight Committee. "I~hc fast-Confirrnatic7n 1_)ct~tor r~~preseniati~~c s11a11
~:<~risl~lt ~~~it[~_tlt~;_F'~~~t~~."~~~fi~i~~ation. Debtor• Over; t"~ornlnitt~e prior to tl~c retentio7.1 of le~~al or
iatl~ln<lal__Gad`~~5~~f~5,_to_.thc._~'c~~1_C~oz~.fi~_nl~iti_cm,_Debtc~~~.~al1d notliin~c~_litinueci herein or within the
1'l~~n ~;]zall r~strici or otl1~~•wise limit wll~ii~ the Post-~Confirnla~iori I:~~btor n7a~~ retain fir such
re ~resenta.tions.---~ __

Section 3.3 TENURE AND REMOVAL.

The officers of the Corporation shall be elected or appointed to hold office until their
respective successors are elected or appointed. All officers shall hold office at the pleasure of the
Board of Directors, and any officer elected or appointed by the Board of Directors may be
removed at any time by the Board of Directors for cause ar without cause at any regular meeting.

Section 3.4 COMPENSATION.

Subject to the Plan and consultation -with the Post-Confirmation Debtor Oversight
Committee, the salaries of officers elected by the Board of Directors shall be fixed from time to
time by the Board of Directors or officers as may be designated by resolution of the Board of
Directors.

ARTICLE 4

RESIGNATION, REMOVAL AND VACANCIES.

Section 4.1 RESIGNATIONS.

Any director or officer of the Corporation, including the Post-Confirmation Debtor
Representative, may resign at any time by giving notice to the Board of Directors, the President,
or the Secretary of the Corporation. Any such resignation shall take effect at the time specified
therein, or if the time be not specified therein, then upon receipt thereof. The acceptance of such
resignation shall not be necessary to make it effective.
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The Post-Confirmation Debtor Representative may resign at any time by giving prig

written. notice thereof to the Post-Confirmation Debtor Oversight Committee (the "Notice");

provided, however, that such resignation shall not be effective earlier than thirty (30) days after

the date of such Notice, unless an earlier effective date is allowed by the Bankruptcy Court or by

the Post-Confirmation Debtor Oversight Committee.

Section 4.2 REMOVALS.

Subject to the terms of the Plan, any director on the entire Board of Directors, including

the Post-Confirmation Debtor Representative, may be removed, with or without cause, by the

holders of a majority of the shares entitled at the time to vote at an election of directors;

pNovided, however, that so long as there shall be a Post-Confit~rnation Debtor Oversight

Committee, no shares of the capital stock of the Corporation may be voted to remove any

director, including the Post-Confirmation Debtor Representative, except with the prior written

consent of the Post-Confirmation Debtor Oversight Committee as and to the extent provided by

the Plan and provided, ,furtheN, upon the request of the Post-Confirmation Debtor Oversight

Committee t~ remove any Post-Confirmation Debtor Representative and to replace such Post-

Effective Debtor Representative with his or her successor in accordance with the Plan, all shares

entitled at the time to vote at an election of directors shall promptly be voted to effect such

removal and such appointment of a successor.

The Post-Confirmation Debtor Representative may be removed (i) by majority vote of the

Post-Confirmation Debtor Oversight Committee in the event such termination is for "cause" and

(ii) by unanimous vote of the Post-Confirmation Debtor Oversight Committee in the event such

termination is without cause. For purposes of this Agreement, the term "cause" shall mean (a)

the Post-Confirmation Debtor Representative's gross ,negligence, willful misconduct or willful

failure to perform his duties and Post-Confirmation Debtor Functions under the Plan and the

Confirmation Order or (b) ,the Post-Confirmation Debtor Representative's misappropriation or

embezzlement. If aPost-Confirmation Debtor Representative is removed for the cause specified

in the preceding clause (b), such Post-Confirnzation Debtor Representative shall not be entitled to

any accrued but unpaid fees, reimbursements or other compensation. If the Post-Confirmation

Debtor Representative is removed ~~-;~-t~~--E~~-r~;,-~-~-~-c~~t-other than for "cause" ut~suai~t tc

above, or is unwilling or unable to serve (a) by virtue of his inability to perform his duties due to

death, illness, or other physical or mental disability, or (b) for any other reason whatsoever other

than for "cause," subject to a final accounting, the Post-Confirmation Debtor Representative

shall be entitled to all accrued and unpaid fees, reimbursement, and other compensation, to the

extent incurred or arising or relating to events occurring before such removal or other applicable

termination of service, and to any out-of-pocket expenses reasonably incurred in connection with

the transfer of all powers and duties and all rights to any successor Post-Confirmation Debtor

Representative. In the event of ally dispute relating to the Post-Confirmation Debtor

Representative's removal for cause between the Post-Confirmation Debtor and Post-

Confirmation Debtor Oversight Committee that cannot be consensually resolved, such dispute

shall be presented to and adjudicated by the Bankruptcy Court at the election of the subject Post-

Confirmation Debtor Representative.
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Section 4.3 VACANCIES.

Any vacancy on the Board of Directors, howsoever resulting, including through an
increase in the number of directors, shall only be filled by the affirmative vote of the holders of a
majority of the shares entitled to vote at the time ~-~t~-a~-a~--~~k cap}-c~~=c-~i~~~~~'~N~, ~_,;''~ ,'~n-D~ ~~
E-e~~~rrn~~k~~~--I-3t;f31~~~--~c~r- eta ~~=-~-~--1,~t~c=-~:~~~--_ti►rlc-]:c~k~~-- ~ -t-llc~--e~~-Ott--c-~(=-t-1
I'-c~~t-£'{m-~-%~~~~-~ti-~~--~~--~~~+-c-~i-~~t--~:'~~a~~-itit~c~--Z~:~-a}Zci--4~-t-1i~-~~t-1 ~-rc~t~-~c-k~"k~~of such
el~.etion. Any director elected to fill a vacancy. shall hold office for the same remaining term as
that of his or her predecessor, or if such director• was elected as a result of an increase in the
number of directors, then for the term specified in the resolution providing for such increase.

ARTICLE 5

POST-CONFIRMATION DEBTOR OVERSIGHT COMMITTEE

Section 5.1 ESTABLISHMENT AND POWERS OF OVERSIGHT COMMITTEE.

The Post-Confirmation Debtor Oversight Committee shall be established as of the
Effective Date of the Plan, and shall have the duties, rights and powers set forth in the Plan,
including, without limitation, sections 1.1 (definition of "Post-Confirmation Debtor Functions")
and 6.3 of the Plan. For avoidance of doubt, the Post-Confirmation Debtor Oversight Committee
shall be established and shall operate pursuant to the Plan, and none of the members of the Post-
Confirmation Debtor Oversight Committee by virtue of such service shall be deemed to be
directors ox officers of the Corporation, and the Post-Confirmation Debtor Oversight Committee
shall not he deemed to be a committee of the Board of Directors. =~-~Lxcluciin~ the F~ecovcr
,l xustec w1~a sllall_be,cc~rn.~~ei~satec~ in his cap~c t~_ as Recov_et~Trustce, the members of the Post-
Confirmation ~ Debtor Oversight Committee shall receive compensation in the amount of
$1,500.00 per month from the Corporation for their services and shall be entitled to
reimbursement by the Corporation of any reasonable, documented, out-of-pocket expenses
(excluding any attorneys' and advisors' fees) incurred by the members in carrying out their
responsibilities hereunder and under the Plan. Such expenses shall be paid by the Post-
Confirmation Debtor Representative using funds from the Post-Confirmation Debtor Reserve.

The Post-Confirmation Debtor Representative shall consult as regularly as reasonably
practicable with the Post-Confirmation Debtor Oversight Committee when carrying out the Post-
Confirmation Debtor Functions. The Post-Confirmation Debtor Oversight Committee shall be
entitled tv call rneetii~ rs as reasonably rlcc~ssar~ ar~d eo~nsist~llt with t11~ t~;rin5 of t11i Ilan <~n
reasorial~le notice, wi~:h the Post-Co7ifirmati~n T~ebtor• ~C~.e~resentative and_to monitor the status
and progress made by the Post-Confirmation Debtor Representative. The Post-Confirmation
Debtor Oversight Committee may meet and/or consult periodically with the Post-Confirmation
Debtor Representative and keep itself apprised of the affairs of the Post-Confirmation Debtor.

1~Ile____l'c>5t-Cazr[irz~lt~ti c>r~ I)ebtc~r <)v~rt~si~ht.C'onlmittee will advise the Post-C:'onlirnlation
I)e.l~tor__IZe.pt~SentG~t~~~__tc.t~arclz~l~~__ th~~--ac~mrni,51~~41tian oi~ the P~stNCorltirmati~~n Del7tor .in.
c,<m,:,L~ltatie~~1_~~ril? the._,C'c>~,t C'oni-lrinatioil Dc,htor ~Lpresent~~tivc. lJ~ll~s;; othc,l~nsc s~~ci:(_ied._Ltrlcier
the Plan., <~}~~o~~al oftl7e znajority cif the rnei~~be;rs cif_the Lost-Cc~nfirn~atic>n I)e,htor Over
C <~rnnlitteu ~hall_l?c, rec~urccc~. ~i>r• the Past C'oiifi~•mation C~ebtt~r t)vc~5i<~1?i_t~c~lninittee ~o act ors
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~~-c7vide ii~5t~uction~,. d~lections,~c,c~n~e~~t~; or appz•c>vals to tl~c I'c~st C:'on:[ii•m_ation I)cbtor
Ike}~1•e~e~zt4ltive, ii' an,~

Section 5.2 RESIGNATIONS, REMOVALS, AND VACANCIES.

A Committee Member may resign. at any tune. The resignation shall be effective on the
later of (i) the date specified in the notice delivered to the other Committee Members, Past-
Confirmation Debtor Representative and U.S Trustee or (ii) the date that is thirty days (30) after
the date such notice is delivered.

A Committee Member may only be removed by entry of a Bankruptcy Court order
finding that cause exists to remove such member.

The Post-Confirmation Debtor Oversight Committee must, at all times, have no fewer
than three (3) members. In the event that a Committee Member designated by the Creditors
Committee (as defined in the Plan) resigns or a vacancy is created by such Committee Member's
death, incapacity, or removal, the vacancy shall be filled by a person set forth on a list of
potential replacement representatives provided to the Post-Confirmation Debtor Oversight
Committee by the Creditors Committee as of the Effective Date of the Plan. In the event that a
Committee Member designated by the Equity Committee (as defined in the Plan) resigns or a
vacancy is created by such Committee Member's death, incapacity, or removal, the vacancy shall
be filled by a person set forth on a list (the "Equity Committee Designees List") of potential
replacement representatives provided to the Post-Confirmation Debtor Oversight Committee by
the Equity Committee as of the Effective Date of the Plan. Upon the occurrence of the Class 3
Satisfaction and Class 4 Satisfaction, the Committee Member designated by the Creditors'
Committee shall resign and be replaced by a person set forth on the Equity Committee Designees
List. None of the foregoing designations of replacement Committee Members shall require
approval of the Board of Directors, the Bankruptcy Court or any other party.

Section 5.3 POST-CONFIRMATION DEBTOR AND RECOVERY TRUSTEE
COOPERATION.

The Post-Confirmation Debtor Representative and the Recovery Trustee will cooperate
and coordinate their efforts to implement the Plan, including, among other things, addressing any
circumstances where Post-Confirmation Debtor Functions and Recovery Trust Functions may
overlap or omit actions or functions necessary to implement the Plan or Settlement Agreement.

ARTICLE 6

CAPITAL STOCK

Section 6.1 STOCK CERTIFICATES.

The certificate for shares of the capital stock of the Corporation shall be in such form as
shall be prescribed by law and approved, from time to time, by the Board of Directors.
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Section 6.2 TRANSFER pF SHARES.

Shares of the capital stock of the Corporation shall be held by the Recovery Trustee in
accordance with the Plan, and shall not be transferable to any person other than a successor to the
Recovery Trustee in accordance with the Plan. All shares of the capital stock of the Ct~rporation
shall, following the resignation, removal or death of the Recovery Trustee, thereupon be deemed
to have been transferred in their entirety to the person designated in accordance with the Plan to
serve as successor to the Recovery Trustee.

Section 6.3 FIXING RECORD DATE.

(a) Subject to Section 6.3(b), in order that the Corporation may determine the
stockholders entitled to notice of or to vote any meeting of stockholders or any adjournment
thereof (or to express consent to corporate action without a meeting), or entitled to receive
payment of any dividend or other distribution or allotment of any rights, or entitled to exercise
any rights in respect of any change, conversion, or exchange of stock, or for the purpose of any
other lawful action, the Board of Directors may fix, in advance, a record date, which, unless
otherwise provided by law, shall not be more ~-~t--ihWan_sixty days nor less that ten days before the
date of such meeting, nor more than sixty days prior to any other action.

(b) In order that the Corporation may determine the stockholders entitled to
consent to corporate action in writing without a meeting (including by telegram, cablegram or
other electronic transmission as permitted by law), the Board of Directors may fix a record date,
which record date shall not precede the date upon which the resolution fixing the record date is
adopted by the Board of Directors, and which date shall not be more than 10 days after the date
upon which the resolution fixing the record date is adopted by the Board of Directors. Any
stockholder of record seeking to have the stockholders authorize or take corporate action by
consent shall, by written notice to the Secretary, request the Board of Directors to fix a record
date. The Boat•d of Directors shall promptly, but in all events within 10 days after the date on
which such a request is received, adopt a resolution fixing the record date (unless a record date
has previously been fixed by the Board of Directors pursuant to the first sentence of this Section
6.3(b)). If no record date has been fixed by the Board of Directors within 10 days of the date on
which such a request is received, the record date for determining stockholders entitled to consent
to corporate action .without a meeting, when na prior action by the Board of Directors is required
by applicable law, shall be the first date on which a signed written consent setting forth the
action taken or proposed to be taken is delivered to the corporation by delivery to its registered
office in the State of Delaware, its principal place of business, or any officer or agent of the
corporation having custody of the book in which proceedings of meetings of stockholders are
recorded. Delivery made to the corporation's registered office shall be by hand or by certified or
registered mail, return receipt requested. If no record date has been fixed by the Board of
Directors and prior action by the Board of Directors is required by applicable law, the record
date for determining stockholders entitled to consent to corporate action without a meeting shall
be at the close of business on the date on which the Board of Directors adopts the resolution
taking such prior action.
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Section 6.4 LOST CERTIFICATES.

Unless the stock is uncertificated, the Board of Directors or any transfer agent of the
Corporation may direct a new certificate or certificates representing stock of the Corporation to
be issued in place of any certificate or certificates therefore issued by the Corporation, alleged to
have been lost, stolen or destroyed, upon making of an affidavit of that fact by the person
claiming the certificate to be lost, stolen or destroyed. When authorizing such issue of a new
certificate or certificates, the Board of Directors (or any transfer agent of the Corporation
authorized to do so by a resolution of the Board of Directors) inay, in its discretion and as a
condition precedent to the issuance thereof, require the owner of such lost, stolen, or destroyed
certificate or certificates, or the owner's legal representative, to give the Corporation a bond in
such sum as the Board of Director (or any transfer agent authorized) shall direct to indemnify the
Corporation against any claim that may be made against the Corporation with respect to the
certificate alleged to have been lost, stolen, or destroyed or the issuance of such new certificates,
and such requirement may be general or confined to specific instances.

Section 6.5 REGULA'T'ION.

The Board of Directors shall have power and authority to make all such rules and
regulations as it may deem expedient concerning the issue, transfer, resignation, cancellation,
and replacement of certificates representing stock of the Corporation.

ARTICLE 7

INDEMNIFICATION

Section 7.1 MANDATORY INDEMNIFICATION.

The Corporation shall indemnify, to the fullest extent permitted by Delaware law, the
Post-Confirmation Debtor Representative, any agents, professionals, accountants, attorneys,
and/or employees of the Post-Confirmation Debtor Representative and/or Post-Confirmation
Debtor, any members of the Post-Confirmation Debtor Oversight Committee, and any person

who was or is a defendant or is threatened to be made a defendant to any threatened, pending or
completed action, suit or proceeding, whether civil, criminal, administrative or investigative,
including, without limitation, any action, suit or proceeding in relation to any act or omission by
the indemnitee prior to the date hereof, by reason of the fact that such person (an "zhcte~sznitee "):

(a) Excluding any Excluded Party, is or was a director or officer of the
Corporation; or

(b) Excluding any Excluded Party, is or was serving at the request of the
Corporation as a director, trustee or officer of another corporation, partnership, limited liability
company, joint venture, trust or other enterprise against expenses (including attorneys' fees),
judgments, fines and amounts paid in settlement actually and reasonably incurred by such person
in connection with such action, suit or proceeding.

Notwithstanding any of the foregoing, to the fullest extent such exclusion is permitted by the
General Corporation Law of the State of Delaware, the Corporation shall not indemnify any

~~F}t=~_ 4 ~1~-91~9A.>-DO(S l..A;29J 9909 68700/001 1 ~

Case 10-11255-CSS    Doc 3520    Filed 11/09/15    Page 44 of 54



person who served (a) as a director or officer of the Corporation or (b) at the request of the
Corporation, as director, officer, employee, agent, partner or trustee (or in any similar position)
of any other corporation, partnership, joint venture, trust, employee benefit plan ar other
enterprise, in each case where any and all such service terminated prior to the Petition Date and
did not thereafter re-commence (each an "Excluded Party" and collectively, the "Excluded
Parties").

Section 7.2 PERMITTED INDEMNIFICATION.

The Corporation may indemnify, to the fullest extent permitted by Delaware law, any
person who was or is a party or is threatened to be made a party to any threatened, pending or
completed action, suit or proceeding, whether civil, criminal, administrative or investigative, by
reason of the fact that such person is or was an employee or agent of the Corporation against
expenses (including attorneys' fees), judgments, fines and amounts paid in settlement actually
and reasonably incurred by such person in connection with such action, suit or proceeding.

Section 7.3 EXPENSES PAYABLE IN ADVANCE.

Expenses (including attorneys' fees) incurred by any person (other than an Excluded
Party) who is or was a director or officer of the Corporation, or any person who is or was serving
at the request of the Corporation as a director, trustee, or officer of another corporation,
partnership, limited liability company, joint venture, trust or other enterprise, in defending or
investigating a threatened or pending action, suit or proceeding, whether civil, criminal,
administrative or investigative, shall be paid by the Corporation to the fullest extent permitted by
Delaware law in advance of the final disposition of such action, suit or proceeding, upon receipt
of an undertaking by or on behalf of such person to repay such amount if it ultimately shall be
determined by final judicial decision from which there is no further right of appeal that such
person is not entitled to be indemnified by the Corporation as authorized in this Article VII. Such
expenses incurred by any person who is was an employee or agent of the Corporation, or any
person who is or was serving at the request of the Corporation as an employee or agent of
another corporation, partnership, limited liability company, joint venture, trust or enterprise may
be so paid upon such terms and conditions, if any, as the Board of Directors deems appropriate.

Section 7.4 JUDICIAL DETERMINATION OF MANDATORY
INDEMNIFICATION OR MANDATORY ADVANCEMENT OF
EXPENSES.

If a claim under Section 7.1, 7.2 or 7_3 of this Article VII is not paid in full by the
Corporation within sixty (60) days after a written claim has been received by the Corporation,
except in the case of a claim for an advancement of expenses, in which case the applicable period
shall. be twenty (20) days, the indemnitee may at any time thereafter bring suit against the
Corporation to recover the unpaid amount of the claim, subject to the terms of the Plan. In (i) any
suit brought by the indemnitee to enforce a right to indemnification hereunder (but not in a suit
brought by the indemnitee to enforce a right to an advancement of expenses) it shall be a defense
that, and (ii) in any suit brought by the Corporation to recover an advancement of expenses
pursuant to the terms of an undertaking, the Corporation shall be entitled to recover such
expenses upon a final adjudication that, the indemnitee has not met any applicable standard for
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indemnification set forth in the General Corporation Law of the State of Delaware (subject to the
terms of the Plan). Neither the failure of the Corporation (including its director or directors who
are not parties to such action, independent legal counsel, or its stockholders) to have made a
determination prior to the commencement of such suit that indemnification of the indemnitee is
proper in the circumstances because the indemnitee has met the applicable standard of conduct
set firth in the General Corporation Law of the State of Delaware (subject to the terms of the
Plan), nor an actual determination by the Corporation (including its director ar directors who are
not parties to such action, independent legal counsel, or its stockholders) that the indemnitee has
not met such applicable standard of conduct, shall create a presumption that the indemnitee has
not inet the applicable standard of conduct or, in the case of such a suit 1?rought by the
indemnitee, be a defense to such suit. Subject to the terms of the Plan, the burden of proving that
such person is not entitled to such mandatory indemnification or mandatory advancement of
expenses, or that the Corporation is entitled to recover the mandatory advancement of expenses
pursuant to the terms of an undertaking shall be on the Corporation. If successful in whole or in
part in obtaining an order for mandatory indemnification or mandatory advancement of
expenses, or in a suit brought by the Corporation to recover an advancement of expenses
pursuant to the terms of an undertaking, such person shall also be entitled to be paid all costs
(including attorneys' fees and expenses) in connection therewith.

Section 7.5 NON-EXCLUSIVITY.

The indemnification and advancement of expenses mandated or permitted by, or granted
pursuant to, this Article VII shall not be deemed exclusive of any other rights to which those
seeking indemnification or advancement of expenses may be entitled under any $y-Law,
agreement, contract, vote of stockholders or disinterested. directors, or pursuant to the direction
(howsoever embodied) of any court of competent jurisdiction or otherwise both as to action by
the person in an official capacity and as to action in another capacity while holding such office.
The provisions of this Article VII shall not be deemed to preclude the indemnification of any
person who is not specified in this Article VII, but whom the Corporation has the power or
obligation to indemnify under Delaware law or the Plan otherwise.

Section 7.6 INSURANCE.

The Corporation may purchase and maintain insurance on behalf of any person who is or
was a director, officer, employee or agent of the Corporation~anv meinl7er af~ the I'ost~
C"c>nf_it~n~atic>n, I=)c:_btc~r Oversis~I~t_Cotn~~itt~e, or is or was serving at the request of the Corporation
as a director, officer, trustee, member, member representative, employee or agent of another
corporation, partnership, limited liability company, joint venture, trust or other enterprise
whether or not the Corporation would have the power or• the obligation to indemnify such person
against such liability under the provisions of this Article VII.

Section 7.7 DEFINITIONS.

For the purposes of this Article VII references to "the Corporation" shall include, in
addition to the resulting company, any constituent company (including any constituent of a
constituent) absorbed in a consolidation or merger which, if its separate existence had continued,
would have had power and authority to indemnify its directors, officers, trustees, members,
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member representatives, employees or agents, so that any person who is or was a director,
officer, trustee, member, member representative, employee or agent of such constituent
company, or is or was serving at the request of such constituent company as a director, officer,
trustee, member, member representative, employee or agent of another corporation, partnership,
limited liability company, joint venture, trust or other enterprise, shall stand in the same position
under the provisions of this Article VII with respect to the resulting or surviving company as
such person would have with respect to such constituent company if its separate existence had
continued. The term "other enterprise" as used in this Article VII shall include employee benefit
plans. The phrase "serving at the request of the Corporation" shall include any service as a
director, officer, trustee, member, member representative, employee or agent that imposes duties
on, or involves services by, such director, officer, trustee, member, member representative,
employee or agent with respect to any employee benefit plan, its participants or beneficiaries.

Section 7.8 SURVIVAL.

The indemnification and advancement of expenses provided by, or granted pursuant to,
this Article VII shall continue as to a person who has ceased to be a director, officer, employee
or agent of the Corporation, and to a person who has ceased to serve at the request of the
Corporation as a director, officer, trustee, member, member representative, employee or agent of
another corporation, partnership, limited liability company, joint venture, trust or other
enterprise, and, in each case, shall inure to the benefit of the heirs, executors and administrators
of such person.

Section 7.9 REPEAL, AMENDMENT OR MODIFICATION.

Any repeal, amendment or modification of this Article VII shall not affect any rights or
obligations then existing between the Corporation and any person referred to in this Article VII
with respect to any state of facts then or theretofore existing or any action, suit or proceeding
theretofore brought based in whole or in part upon such state of facts.

ARTICLE 8

MI~CELLAleTEOU~

Section 8.1 CORPORATE SEAL.

"The corporate seal shall have inscribed thereon the name of the Corporation, the year of
its organization, and the words "Corporate Seal" and "Delaware" and shall be in such form as
may be approved from time to time by the Board of Directors.

Section 8.2 FISCAL YEAR.

The fiscal year of the Corporation shall begin on the 1st day of January in each year and
terminate on the 31st day of December in each succeeding year.
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Section 8.3 NOTICES AND WAIVERS THEREOF.

Whenever any notice whatever is required by law, the Certificate of Incorporation, or
these By-Laws to be given to any stockholder, director, or officer, such notice, except as
otherwise provided by law or as set forth herein, may be given personally, or by mail, or, in the
case of directors or officers, by telegram, cable, radiogram or other electronic transmission
addressed to such address as appears on the books of the Corporation. Any notice given by
telegram, cable, or radiogram or other electronic transmission shall be deemed to have been
given when it shall have been delivered for transmission and any notice given by mail shall be
deemed to have been given when it shall have been deposited in the United States mail with
postage thereon prepaid. Notwithstanding the foregoing, any notice to stockholders may be given
by electronic transmission in the manner provided in Section 232 of the General Corporation
Law of the State of Delaware.

Whenever any notice is required to be given by law, the Certificate of Incorporation, or
these By-Laws, a waiver thereof, given by the person entitled to such notice, whether before or
after the meeting or the time stated therein, shall be deemed equivalent in all respects to such
notice to the full extent permitted by law.

Section 8.4 STOCK OF OTHER CORPORATIONS OR OTHER INTERESTS.

Unless otherwise ordered by the Board of Directors, the President, the Secretary, and
such attorneys or agents of the Corporation as may be from time to time authorized by the Board
of Directors or the President, shall have full power and authority on behalf of this Corporation to
attend and to act and vote in person or by proxy at any meeting of the holders of securities of any
corporation or other entity in which .this Corporation may own or hold shares or other securities,
and at such meetings shall possess and may exercise all the rights and powers incident to the
ownership of such shares or other securities which this Corporation, as the owner or holder
thereof, might have possessed and exercised if present. The Chairman, President, Secretary, or
such attorneys or agents, may also execute and deliver on behalf of this Corporation powers of
attorney, proxies, consents, waivers, and other instruments relating to the shares or securities
owned or held by this Corporation.

ARTICLE 9

AMENDMENTS

The By-Laws of the Corporation may be adopted, amended or repealed by the affirmative
vote of a majority of the outstanding share entitled to vote in the election of directors, and except
as otherwise provided by law, the Board of Directors shall have the power equal in all respects to
that of the stockholders to adopt, amend, or repeal the By-Laws by vote of not less than a
majority of the entire Board of Directors; provided, howeveN, so long as there is any Post-
Confirmation Debtor Oversight Committee, the By-Laws may not be amended or repealed, and
new By-Laws may not be adopted, (i) with~~uti tl~e ~ . rt~val of the Post-Confirmation Debtor
C)versi~ht C'.~inni~itt~ee an~i~i~in any manner that is inconsistent with the terms of the Plan. ~~
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ARTICLE ld

PLAN OF LIQUIDATION

These By-Laws have been adopted pursuant to the Second Amended Joint Chapter I1
Plan of Lzquidation Proposed by Debtors and Official Coynmittee of Unsecured CNeditors
(subject to the Confirmation Order, the "Plan"), as confirmed by order of the United States
District Court for the District of Delaware on , 2015 in In re SS Body Armor I, Inc., et al.,
Case No. 10-11255 (CSS) Jointly Administered (the "Confirmation Order") and are subject to
the Plan in all respects. These By-Laws shall become effective upon the Effective Date of the
Plan and, in the case of any conflict or inconsistency between any provision of these By-Laws
and any provision of the Plan, the provisions of the Plan shall govern and control.
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Exhibit C-1

Identification of Recovet-S~ Trustee

The Recovery Trustee ~~c~ ~~-~'-1 -frill be

Brian Ryniker, Managing Director of CBIZ, Inc. ~~r.
R3~niker will be compensated on an hourly basis at his customary hourly rates as n ay
be modified from time to tine in the ordinar~r course. CBIZ, Inc. currently serves as tl~e
financial ad~~isoi• to the Official Committee of Unsecured Creditors in the Debtors chapter

11 cases.

i)O~':~~ t7}~s~]E)-a(?~2.3 UQt S._i)1-:;202(122.,} 70934/001

Case 10-11255-CSS    Doc 3520    Filed 11/09/15    Page 50 of 54



'~'~~- ~~c~-i~~~a f~~~~-4~~~ ~~:~t-~3~e~:~_'~'~-~~~~~~w~l~_~~-~~~ ~~ ~~€~-~~ -~~-~ ~~~3~--~~--tie--~'-4~a~~t

Exhibit C-2

Identification of Members of the Reco~~e~~~ Trust Committee

The n~embei•s of the Recovery Trust Committee aye as follo~i~s:

Rick Rosenbloom
General Larry Ellis
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Exhibit C-3

Identi~c~tion of Members of the Yost-Confirmation Debtor Oversight Committee

The members of the Post Confirmation Debtor Q~~ersight Committee are as follows:

Ricic Rosenbloom
Jack Thurman (Equity Committee Representative)
~-- —~I~t~~~~~ Iz~~nil:er, the Recove~~y~ Trustee
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Exhibit C-4

Identification of Post-Confirmation Debtor• Representative

The Post-Confirmation Debtor Representative shall be T. Scott Avila. Mr. A~~ila shall be
compensated on an hourly basis consistent with pre Effective Date rates as nzay be
niodi~ed in the o~•ciinai~~ course fr°om time to dine. Mr. A`Tila is a Pri~~ci~al of Delaitte
Financial Advisory Services, LLP ("Deloitte FAS"). Mr. Avila curre~ltly serves ~s the
Debtors' Chief Restructuring Officer and Deloitte FAS currently pro~~ides restructuring
services to the Debtors.
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