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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
 
IN RE:  ) 
 ) 
SAM MEYERS, INC.  ) CHAPTER 11 
 ) 
           Debtor. ) CASE NO. 18-31559-acs 
 ) 
 

MOTION FOR AN ORDER (I) APPROVING (A) THE SALE OF SUBSTANTIALLY 
ALL OF THE DEBTOR’S ASSETS, AND (B) BIDDING PROCEDURES IN 

CONNECTION WITH THE SALE, (II) AUTHORIZING SALE OF ASSETS FREE AND 
CLEAR OF LIENS, CLAIMS, ENCUMBRANCES, AND INTERESTS, (III) 
AUTHORIZING THE ASSUMPTION AND ASSIGNMENT OF CERTAIN 

EXECUTORY CONTRACTS AND UNEXPIRED LEASES, AND (IV) GRANTING 
RELATED RELIEF 

 *  *  *  *  * 
Comes now the Debtor, Sam Meyers, Inc. (“Sam Meyers” or “Debtor” or “Seller”), by 

counsel, and moves the Court to approve the bidding and sale procedure for Debtor’s assets, 

subject to final confirmation of the sale and in support hereof respectfully shows the Court as 

follows: 

I.  FACTUAL BACKGROUND  

1. On May 17, 2018 (the “Petition Date”), the Debtor filed its voluntary petition for 

relief under Chapter 11 of the Bankruptcy Code. Pursuant to Sections 1107(a) and 1108 of the 

Bankruptcy Code, the Debtor continues to operate its business and manage its property as a debtor 

in possession. 

2. No trustee, examiner or creditors committee has yet been appointed in this case.  

3. The court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. 

Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409. This is a core proceeding 

pursuant to 28 U.S.C. § 157(b)(2). 

Case 18-31559-acs    Doc 45    Filed 10/25/18    Entered 10/25/18 14:51:15    Page 1 of 18



2 
 

4. The statutory predicates for relief are sections 105, 363, 1107, and 1108 of the 

Bankruptcy Code. 

5. The Debtor was started in Louisville by tailor Sam Meyers in 1905. After its start 

in the tailoring business, Debtor branched out into formal wear on a wholesale and regional basis. 

In the 1950s, Sam Meyers’ son-in-law, James Corbett, joined the business. As Debtor continued 

its growth, Mr. Corbett’s sons, Sam and Pat, joined the business in the 1970s. Eventually Debtor 

expanded into dry cleaning and industrial uniform rentals and sales. Today, Debtor continues to 

run its dry cleaning, garment restoration, and wholesale formalwear business, including a 

formalwear retail shop, out of its headquarters located at 3400 Bashford Ave Ct. (“Corporate 

Office”).  

6. In addition to the Corporate Office, Debtor also runs a formalwear shop at The Mall 

St. Matthews (“Mall Shop”) and runs two dry cleaning routes (“Dry Cleaners”). The Corporate 

Office, Mall Shop, and Dry Cleaners employ all of Debtor’s employees.  

7. Debtor’s shares are owned as follows: James P. Corbett: 43.72%, Samuel C. 

Corbett: 43.71%, Mark L. Corbett: 4.19%, Lee E. Corbett: 4.19%, Carolyn L. Kendrick: 4.19%. 

Debtor’s Board of Directors are: James “Pat” Corbett, Chair, Mark L. Corbett, Director, Mary L. 

Corbett, Director, Carolyn C. Kendrick, Director, Samuel C. Corbett, Director, and Lee E. Corbett, 

Director.  

8. The Debtor currently employs approximately 20 employees. 

9. The Debtor anticipates 2018 gross revenues of approximately $1.2 million on an 

annualized basis. 

10. Approximately ten years ago, Sam Meyers was the main supplier of rented 

formalwear for Goody’s, LLC across the country. In 2008, Goody’s filed a petition for relief under 
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Chapter 11 while owing Debtor approximately $570,000.00 in pre-petition debt for the rented 

formalwear relationship. Further complicating matters, Debtor had just purchased approximately 

$1 million in inventory to continue servicing the Goody’s relationship. After the petition filing, 

Goody’s liquidated most of its stores and ceased its rented formalwear relationship with Debtor 

leaving Debtor with excess inventory and significant debt.  

11. More recently, Debtor expanded its operations to include menswear. This 

expansion required a larger space and significantly higher rent. With the influx of national retailers 

like Men’s Wearhouse into the regional market, Debtor’s menswear business was unable to be 

competitive and had to shut down. This combined with the Goody’s bankruptcy marked the 

beginning of a sharp downturn in Debtor’s business. 

12. In addition to the precipitous decline in its market, Debtor also encountered the 

maturity of its line of credit Citizens Union Bank of Shelbyville, Inc. (“CUB”). The company has 

worked to reorganize outside of bankruptcy and closed its dry-cleaning retail locations.  

13. On June 22, 2018, this Court entered its Order approving the sale of Debtor’s 

Corporate Office to Louisville Sterling, LLC (“Louisville Sterling”) for $1.2 million. The Debtor 

is leasing a much smaller space from Louisville Sterling to utilize as its corporate office going 

forward.  

14. Debtor has identified a purchaser for its remaining assets. The purchaser will 

operate the Mall Shop and Dry Cleaners as well as work out of the Corporate Office.  

15. The Debtor’s assets are comprised primarily of the Debtor’s equipment, fixtures, 

inventory, tangible and intangible property. Debtor desires to conduct an asset sale (“Asset Sale”) 

with the goal of keeping the business in operation. 
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16. The Debtor has selected a stalking horse bidder (“Purchaser”) for the purchase of 

Debtor’s assets for the purpose of establishing a minimum acceptable bid with which to begin 

bidding at the auction. A copy of the Asset Purchase Agreement (the “APA”) tendered by the 

Purchaser is attached hereto as Exhibit “A.”  

17. The Purchaser is JPC Holdings, LLC, a Kentucky limited liability company with 

its principal place of business located in Louisville, Kentucky (“JPC”). JPC is owned by one of 

the five current shareholders of Debtor, James P. Corbett, and his spouse. The source of funds for 

the purchase will not come from Debtor.  

18. Debtor believes that an auction (“Auction”) utilizing the APA from JPC as the 

stalking horse bid for a sale (“Asset Sale”) of Debtor is in the best interest of its estate and creditors. 

Debtor also believes the sale is in the best interest of the local community. 

II. RELIEF REQUESTED 

19. By this Motion, Debtor requests that the Court enter an Order (the “Procedures 

Order”) approving the (i) bidding procedures (“Bidding Procedures”) for the Auction, (ii) the 

setting of a hearing to authorize and approve the Asset Sale (the “Sale Hearing”), and (iii) the form 

of notice of the Auction and Sale Hearing (the “Notice of Auction and Sale Hearing”). The Debtor 

requests an expedited hearing on the Bidding Procedures Order (the “Bidding Procedures 

Hearing”).  

20. Debtor further requests that at the Sale Hearing, the court enter an order (the “Sale 

Order”) authorizing Debtor to (i) sell substantially all of the Assets, free and clear of all liens, 

claims, and interests (other than certain specified assumed liabilities), on substantially the terms 

set forth in the APA; (ii) assume certain of the executory contracts and unexpired leases associated 

with Debtor’s business (the “Assumed Contracts”); (iii) assign the Assumed Contracts to JPC or 
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the Successful Bidder; and (iv) allow JPC or the Successful Bidder to pay the amounts, if any, 

necessary to cure existing defaults or arrearages under the Assumed Contracts. 

III. BASIS FOR RELIEF 

 A. Background 

21. The APA contemplates a sale of substantially all of the Assets to JPC or its 

designee. Debtor believes the Asset Sale is the best way to preserve the value of Debtor’s business 

and is in the best interest of Debtor’s estate and creditors, including its employees, customers, 

vendors, and subcontractors. Accordingly, Debtor seeks approval of the Procedures Order and the 

subsequent approval of the APA at the Sale Hearing.  

B. The Asset Purchase Agreement 

22. Pursuant to the APA, Debtor will (i) sell substantially all of the Assets used in its 

operations, free and clear of all liens, claims, interests, and encumbrances and (ii) assume and 

assign to JPC the Assumed Contracts.  

23. The APA was negotiated in good faith by Debtor and JPC, after meeting with 

Debtor’s largest Prepetition Lender, following thorough consideration of Debtor’s possible 

restructuring alternatives. The Debtor and JPC were represented by separate counsel during this 

negotiation. Debtor believes the consideration to be received from the Asset Sale as set forth in 

the APA, subject to the ability of interested parties to submit competing proposals for the Assets, 

will result in the highest and best value for Debtor’s estates, creditors, and interest holders.  

24. The executed APA generally provides the following: 

a) Purchase Price. On the Closing Date, JPC will (i) pay to Debtor $324,313.48 upon 

closing of the sale and (ii) assume certain liabilities of Debtor. 
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b) Assets. The proposed sale will include the Assets (as more specifically defined in 

the APA), which comprise substantially all of the value of Debtor.  

c) Sale Free and Clear. The Assets are to be transferred free and clear of all 

Encumbrances (as defined in the APA) other than the Assumed Liabilities pursuant 

to section 363(f) of the Bankruptcy Code.  

d) Assumption of Executory Contracts and Leases. Seller shall assume and assign to 

the Buyer all of Seller’s rights under, title to, and interest in the Assumed Contracts. 

JPC may on any business day up to seven (7) calendar days prior to the Bid 

Deadline (as defined in the Bidding Procedures), provide written notice to Debtor 

of any Designated Contract JPC desires to be an Assumed Contract. JPC shall cure 

any past defaults under the Assumed Contracts to facilitate Debtor’s assumption 

and assignment of same to JPC. 

e) Conditions to Closing. Conditions to consummation of the Asset Sale will include, 

among other things (i) entry of the Procedures Order, (ii) approval by this court of 

the Asset Sale; (iii) any and all consents, assignments, or approvals from any third 

party has been obtained. 

This summary of the APA is intended to be for convenience only. To the extent the summary 

differs from the actual terms of the APA, the terms of the APA shall be controlling.  

25. Other than JPC, no purchaser willing to execute a definitive purchase agreement 

has emerged during the course of the bankruptcy case. Debtor has determined the proposed 

structure for the Bidding Procedures is the one most likely to maximize the realizable value of the 

Assets for the benefit of Debtor’s estate and creditors and other interested parties. In addition, the 
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APA requires Debtor to obtain the Procedures Order as a means of implementing the Asset Sale 

to JPC. Accordingly, Debtor seeks approval of the Bidding Procedures set forth below.  

26. Under the Bidding Procedures, only a qualified bidder (“Qualified Bidder”) may 

submit bids for the Assets or otherwise participate in the Auction. A Qualified Bidder is a person 

who (i) has delivered to Debtor an executed confidentiality agreement, (ii) has delivered to Debtor 

a Qualified Bid (as defined below)(including an indication of the Assets sought to be acquired and 

a purchase price) that Debtor’s board of directors determines, in good faith, would result in a 

transaction more favorable to Debtor than the Asset Sale to JPC, and (iii) is reasonably likely 

(based on availability of financing, experience, and other considerations) to be able to consummate 

a transaction based on the Competing Proposal if it is selected as the Successful Bidder. 

27. Any Qualified Bidder who desires to make a competing offer for all or some of the 

Assets must submit a written copy of its bid to the undersigned counsel, who shall then distribute 

copies of the bid(s) to (i) counsel for JPC and (ii) Debtor. A qualified competing bid (a “Qualified 

Bid”) is a competing proposal (a) the value of which must be greater than $334,313.48 (that is, 

$10,000.00 more than JPC’s bid); (b) that has substantially the same terms and conditions as the 

APA and proposes to purchase substantially all of the Assets; and (c) is accompanied by 

satisfactory evidence of committed financing or other ability to perform.  

28. If Debtor receives a Qualified Bid, Debtor will conduct the Auction at the offices 

of Kaplan Johnson Abate & Bird, LLP, 710 W. Main Street, 4th Floor, Louisville, Kentucky 40202, 

on the date determined by the Court at the Bidding Procedure Hearing. Bidding at the Auction will 

commence with the highest Qualified Bid and continue in increments of not less than $5,000.00 

until each bidding party makes its final offer. At the conclusion of the bidding, Debtor will 

announce its determination as to the person or entity (the “Successful Bidder”) submitting highest 
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or best bid for the Assets (the “Successful Bid”). In making that determination, Debtor will 

consider, among other things, the total consideration to be received by its estate.  

29. If Debtor does not receive any Qualified Bids, Debtor will report same to the Court 

at the Sale Hearing and proceed with the Asset Sale with JPC under the APA. If, however, Debtor 

receives one or more Qualified Bids and the Auction is conducted, Debtor will notify the Court of 

the results of the Auction and proceed with the sale of the Assets with the Successful Bidder. 

30. Debtor will be deemed to have accepted a Qualified Bid only when the Court has 

approved such Bid at the Sale Hearing. Upon failure to consummate the Asset Sale because of a 

breach or failure on the part of the Successful Bidder, Debtor may select, in its business judgment, 

the next highest or otherwise best Qualified Bid to be the Successful Bid without further order of 

the Court. By making a Bid, a qualified Bidder shall be deemed to have agreed to keep its offer 

open until the consummation of the Asset Sale.  

31. Debtor may: (a) determine, in its business judgment, which Qualified Bid is the 

highest or otherwise best offer; and (b) reject at any time before entry of an order of the Court 

approving a Qualified Bid, any Bid that, in Debtor’s sole discretion, is (i) inadequate or 

insufficient, (ii) not in conformity with the requirements of the Bankruptcy Code, the Bidding 

Procedures, or the terms and conditions of the APA, or (iii) contrary to the best interests of Debtor, 

its estate, and/or its creditors.  

D. Bidding Procedures 

32. Debtor is requesting certain Bidding Procedures for an orderly sale of the Debtor’s 

assets. Specifically, the Bidding Procedures requested are: (i) establish a date by which initial 

Qualified Bids must be submitted, (ii) establish the Sale Hearing procedures for an auction at which 

only Qualified Bidders who have previously submitted a Qualified Bid may bid, (iii) set the 
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minimum incremental bid amount at the Auction at $5,000.00, (iv) require Debtor to promptly 

provide a copy of any Qualified Bid to JPC and to any Qualified Bidder who has submitted a 

Qualified Bid and (v) provide that notwithstanding the definition of “Qualified Bidder” the 

Prepetition Lender may not credit bid the secured debt of Debtor held by such lender.  

33. Debtor believes the bidding procedures are fair and reasonable having increased the 

chances Debtor will receive the highest and best offer for the Assets, to the benefit of the Debtor, 

its estate, its creditors, and all other parties in interest.  

34. Debtor thus requests that the Court authorize the Bidding Protections. 

35. As set forth more fully below, Debtor believes that the Bidding Procedures are fair 

and reasonable and, will work to maximize the value realized by Debtor’s estate. 

E. Notice of Sale Hearing 

36. Debtor will serve a copy of this Motion upon Debtor’s secured creditors, the 

twenty-largest unsecured creditors, and all creditors having requested notice, and all governmental 

units that are creditors of the Debtor.  

F. Assumption and Assignment of Contracts 

37. As part of the Motion, Debtor also seeks authority to assume and assign the 

Assumed Contracts to JPC or the Successful Bidder. 

38. With respect to the Assumed Contracts, Debtor will file with the Court and serve 

on each party to an Assumed Contract notice of Debtor’s intention to assume and assign that 

party’s contract to JPC or the Successful Bidder (the “Assignment Notice”). Debtor will mail the 

Assignment Notice and the Motion within ten days after the date upon which JPC designates an 

agreement or contract as an Assumed Contract, but in no event less than 7 days prior to the Sale 

Hearing. The Assignment Notice will set forth the monetary amount Debtor believes to be 
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necessary to cure any and all monetary defaults with respect to the Assumed Contract pursuant to 

section 365 of the Bankruptcy Code (the “Cure Amount”) and provide the contracting parties with 

an opportunity to object to (i) the assumption and assignment, (ii) the Cure Amount, or (iii) both. 

If no objection is filed with the Court within twenty-one (21) days subsequent to the Sale Hearing, 

the Cure Amount set forth in the Assignment Notice will be controlling notwithstanding anything 

to the contrary in any Assumed Contract or other document, and the non-debtor party to the 

Assumed Contract will be forever barred from asserting any other claim arising prior to the 

assignment against Debtor or JPC or the Successful Bidder as to such Assumed Contract. If an 

objection to the assumption and assignment is made, such objection will be heard at the Sale 

Hearing. If an objection by the non-debtor contracting party is made only with respect to the Cure 

Amount, a hearing to fix the Cure Amount will be set for the first hearing date available from the 

Court after the Sale Hearing and materially agreeable to the parties after the Sale Hearing; 

provided, however, that Debtor reserves its right to reject any executory contract until such time 

as the Cure Amount is fixed and accepted. 

39. The effective date of any assumption and assignment of any Assumed Contract 

shall be the date on which the Asset Sale closes. Accordingly, any Cure Amounts to be paid under 

any Assumed Contract will also be paid upon the closing of the Asset Sale or as soon thereafter as 

the Cure Amount is fixed and accepted by JPC.  

IV. APPLICABLE AUTHORITY  

A. The Asset Sale is Within Debtor’s Sound Business Judgment. 

40. Bankruptcy Code section 363(b)(1) provides, in relevant part: “The trustee, after 

notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, property 

of the estate…” Bankruptcy Code section 105(a) provides in relevant part: “The court may issue 
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any order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.” 

41. A sale of a debtor’s assets should be authorized pursuant to Bankruptcy Code 

section 363 if a sound business purpose exists for doing so. See, Comm. of Equity Sec. Holders. V 

Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063 (2nd Cir. 1983); Myers v. Martin (In re Martin), 

91 F.3d 389 (3rd Cir. 1996).  

42. Courts have applied four factors in determining whether a sound business 

justification exists: (i) whether a sound business reason exists for the proposed transaction; (ii) 

whether fair and reasonable consideration is provided; (iii) whether the transaction has been 

proposed and negotiated in good faith; and (iv) adequate and reasonable notice is provided. See, 

Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2nd Cir. 

1983) (setting forth the “sound business purpose” test); In re Abbotts Dairies of Pa. Inc., 788 F.2d 

143, 145-147 (3rd Cir. 1986) (adding “good faith” requirement to Lionel’s test).  

43. Debtor believes the Asset Sale is the best way to preserve the enterprise value of 

the Assets and maximize the value of Debtor’s estate for the benefit of Debtor’s creditors and other 

parties in interest.  

i.) The Sale of the Assets Satisfies the Sounds Business Purpose Test.  

44. There is more than adequate business justification to sell the Assets to JPC or the 

Successful Bidder. As set forth above, Debtor believes the proposed Asset Sale in accordance with 

the procedures set forth in the Bidding Procedures maximizes recovery to the estate. See, In re 

Tempo Technology Corp., 202 B.R. 363 (D. Del. 1996), aff’d, 141 F.3d 1155 (3rd Cir. 1998) (sale 

of substantially all of a chapter 11 debtor’s assets pursuant to a section 363(b) motion where the 

debtor “faced a severe cash shortfall and had no readily available source of investment capital or 
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loans,” and would shortly have run out of cash absent the debtor-in-possession financing provided 

by the prospective purchaser); See Also, In re Del. & Hudson Ry. Co., 124 B.R. 169, 177 (D.Del. 

1991) (affirming bankruptcy court’s approval of sale of substantially all assets where debtor would 

have been “in liquidation mode if required to delay a sale until after filing a disclosure statement 

and obtaining approval for a reorganization plan”); Titusville Country Club v. Pennbank (In re 

Titusville Country Club), 128 B.R. 396 (Bankr. W.D. Pa. 1991) (bankruptcy court granted 

expedited hearing on 363(b) motion based on “deterioration” of debtor’s assets); Coastal Indus., 

Inc. v. IRS (In re Coastal Indus., Inc.), 63 B.R. 361, 366-69 (Bankr. N.D. Ohio 1986) (approving 

expedited 363(b) sale five weeks postpetition to buyer with “the name recognition required by [the 

debtor’s] customers” where debtor was suffering operating losses and lacked financing to continue 

its operations).  

45. Based upon an analysis of Debtor’s ongoing and future business prospects, 

Debtor’s management have concluded that, the best way to maximize the value of Debtor’s estate 

is to sell immediately its assets as a going business concern, thereby preserving the substantial 

goodwill of the business.  

46. JPC has offered substantial value for the assets and is willing to close within sixty 

(60) days, and thereby enable Debtor to reduce the risk that the Debtor’s value will further 

deteriorate. Moreover, by selling the Assets now, Debtor will relieve itself of certain ongoing costs 

and expenses, thereby minimizing administrative expenses and maximizing creditor recoveries. 

Accordingly, well-articulated business reasons exist for approving the Asset Sale, such that the 

“business purpose” test under Bankruptcy Code section 363 is met. See, Lionel, 722 F.2d at 1071 

(“[M]ost important [] perhaps, [is] whether the asset is increasing or decreasing in value.”). 
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ii) The Consideration Offered by JPC is Fair and Reasonable.  

47. Debtor submits that a sale of the Assets pursuant to the APA will provide fair and 

reasonable consideration to Debtor’s estate. The APA requires JPC to pay a minimum of 

$324,313.48 for the Assets as well as to assume certain liabilities. Debtor respectfully submits that 

such consideration in exchange for the Assets is both fair and reasonable.  

48. Moreover, to dispel any doubt, the Asset Sale is subject to the solicitation of 

competing bids, thereby ensuring Debtor will receive the highest and best value for the Assets. 

Consequently, the fairness and reasonableness of the consideration to be received by Debtor will 

ultimately be demonstrated by a “market check” and auction process – the best means for 

establishing whether a fair and reasonable price is being paid. Accordingly, the consideration to 

be paid for the Assets will be both fair and reasonable and should be deemed to have satisfied the 

strictures of Bankruptcy Code section 363(n). 

iii) The APA was Negotiated in Good Faith. 

49. The APA is the product of negotiations between JPC and Debtor, represented by 

separate counsel. 

50. Moreover, the Bidding Procedures ensure a prospective purchaser will not be able 

to exert any undue influence over Debtor. Under the circumstances, this Court should therefore 

find that: (i) the sale of the Assets is the result of good faith negotiations, and (ii) JPC or the 

Successful Bidder is entitled to all of the protections of Bankruptcy Code section 363(m) & (n).  

iv) Adequate Notice of the Asset Sale is Being Provided. 

51. The final element for approval of a sale under Bankruptcy Code section 363 is the 

requirement that interested parties receive adequate notice. Debtor intends to serve this Motion or 

notice of this Motion on all secured creditors, all governmental units that are creditors, the top 20 
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largest unsecured creditors, all creditors having requested notice, and any other interested party not 

otherwise included in the bankruptcy case which has expressed an interest in purchasing the Debtor’s 

Assets.  

B.  The Sale Satisfies the Requirements of Bankruptcy Code Section 363(f) for a Sale 
Free and clear of Liens, Encumbrances, and Interests. 

 
52. Under Bankruptcy Code section 363(f), a debtor in possession may sell property of 

the estate free and clear of any lien or interest of an entity in such property if, among other things: 

(1) applicable nonbankruptcy law permits sale of such property free and clear of 
such interest;  
(2) such entity consents;  
(3) such interest is a lien and the price at which such property is to be sold is greater 
than the aggregate value of all liens on such property;  
(4) such interest is in bona fide dispute; or  
(5) such entity could be compelled, in a legal or equitable proceeding, to accept a 
money satisfaction of such interest. 
 

11 U.S.C. § 363(f).  

53. Because Bankruptcy Code section 363(f) is drafted in the disjunctive, satisfaction 

of any one of its five requirements will suffice as justification to approve the sale of the Assets 

free and clear of liens and other interests (collectively, the “Interests”). See 11 U.S.C. § 363(f); 

Mich. Employment Sec. Comm’n v. Wolverine Radio Co. (In re Wolverine Radio Co.), 930 F.2d 

1132, 1147 n.24 (6th Cir. 1991) (section 363(f) written in disjunctive; court may approve sale “free 

and clear” provided at least one of the subsections is met); Citicorp Homeowners Servs., Inc. v. 

Elliot (In re Elliot), 94 B.R. 343 (E.D. Pa. 1988) (same).  

54. Debtor believes that the only entities holding a lien on the Assets are: Citizens 

Union Bank of Shelbyville, Inc. (“CUB”). The APA would provide for partial payment to the 

secured lender only upon consent of the secured lender, thereby satisfying Bankruptcy Code 

section 363(f)(2). Moreover, to the extent there exist other possible holders of Interests, Debtor 
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submits that one of the subsections of Bankruptcy Code section 363(f) applies, and that any such 

Interest will be adequately protected by having it attach to the net proceeds of the sale, subject to 

any claims and defenses Debtor or Successful Bidder may possess with respect thereto.  

55. Accordingly, the sale should be approved under Bankruptcy Code section 363(f). 

C.  The Assumption and Assignment of Executory Contracts and Unexpired Leases 
Should Be Authorized.  

 
56. Section 365(f)(2) of the Bankruptcy Code provides, in pertinent part, that:  

The trustee may assign an executory contract or unexpired lease of 

the debtor only if:  

(A) the trustee assumes such contract or lease in accordance with the 
provisions of this section; and  
(B) adequate assurance of future performance by the assignee of 
such contract or lease is provided, whether or not there has been a 
default in such contract or lease.  

 
11 U.S.C. § 365(f)(2).  
 

57. Under Bankruptcy Code section 365(a), a debtor, “subject to the court’s approval, 

may assume or reject any executory contract or unexpired lease of the debtor.” 11 U.S.C. § 365(a). 

Bankruptcy Code section 365(b)(1), in turn, codifies the requirements for assuming an unexpired 

lease or executory contract of a debtor. This subsection provides:  

(b)(1) If there has been a default in an executory contract or 
unexpired lease of the debtor, the trustee may not assume such 
contract or lease unless, at the time of assumption of such contract 
or lease, the trustee—  
 
(A) cures, or provides adequate assurance that the trustee will 
promptly cure, such default other than a default that is a breach of a 
provision relating to the satisfaction of any provision (other than a 
penalty rate or penalty provision) relating to a default arising from 
any failure to perform nonmonetary obligations under an unexpired 
lease of real property, if it is impossible for the trustee to cure such 
default by performing nonmonetary acts at and after the time of 
assumption, except that if such default arises from a failure to 
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operate in accordance with a nonresidential real property lease, then 
such default shall be cured by performance at and after the time of 
assumption in accordance with such lease, and pecuniary losses 
resulting from such default shall be compensated in accordance with 
the provisions of this paragraph;  
 
(B) compensates, or provides adequate assurance that the trustee 
will promptly compensate, a party other than the debtor to such 
contract or lease, for any actual pecuniary loss to such party 
resulting from such default; and  
 
(C) provides adequate assurance of future performance under such 
contract or lease.  
 

11 U.S.C. § 365(b)(1).  

58. The meaning of “adequate assurance of future performance” depends on the facts 

and circumstances of each case, and should be given practical, pragmatic construction. EBG 

Midtown S. Corp. v. McLaren/Hart Envtl. Eng’g. Corp. (In re Sanshoe Worldwide Corp.), 139 

B.R. 585, 593 (S.D.N.Y. 1992); See In re Prime Motor Inns, Inc., 166 B.R. 993, 997 (Bankr. S.D. 

Fla. 1994); Carlisle Homes, Inc. v. Azzari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538 (Bankr. 

D.N.J. 1988).  

59. Among other things, adequate assurance may be provided by demonstrating the 

assignee’s financial health and experience in managing the type of enterprise or property assigned. 

See In re Bygaph, Inc., 56 B.R. 596, 605–06 (Bankr. S.D.N.Y. 1986) (adequate assurance of future 

performance is present when prospective assignee of lease from debtor has financial resources and 

has expressed willingness to devote sufficient funding to business in order to give it strong 

likelihood of succeeding).  

60. As set forth in the APA, to the extent any defaults exist under any executory 

contract or unexpired lease that is assumed and assigned, JPC or the Successful Bidder will cure 

any such default in connection with the assumption and assignment.  
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61. Moreover, Debtor will adduce facts at the Sale Hearing to show the financial 

wherewithal of either JPC or the Successful Bidder, experience in the industry, and willingness 

and ability to perform under the contracts to be assumed and assigned to it.  

62. The Sale Hearing will therefore provide the Court and other interested parties the 

opportunity to evaluate and, if necessary, challenge the ability of JPC or the Successful Bidder to 

provide adequate assurance of future performance under the contracts to be assumed, as required 

under Bankruptcy Code section 365(b)(1)(C). The Court should therefore authorize Estate 

Representative to assume and assign contracts as set forth herein.  

V. CONCLUSION 

WHEREFORE, Debtor respectfully requests that this Court enter an order approving (a) the 

Bidding Procedures; and (b) the form of the Notice of Auction and Sale Hearing. In addition, Debtor 

respectfully requests that this Court, at the Sale Hearing, enter an order (a) approving the APA; (b) 

authorizing Debtor to (i) sell the Assets free and clear of all Interests; and (ii) assume and assign the 

Assumed Contracts; and (c) granting such other and further relief as is just and proper. 

A proposed Order is tendered herewith.  

 

Respectfully submitted, 
 
/s/Charity S. Bird    
CHARITY S. BIRD 
JAMES E. MCGHEE III 
Kaplan Johnson Abate & Bird, LLP 
710 West Main Street 
Fourth Floor 
Louisville KY 40202 
Telephone: 502-540-8285 
Facsimile: 502-540-8282 
E-mail: cbird@kaplanjohnsonlaw.com  
E-mail: jmcghee@kaplanjohnsonlaw.com  
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 CERTIFICATE 

 
It is hereby certified that on October 25, 2018 a true and correct copy of the foregoing was 

(a) mailed electronically through the U.S. Bankruptcy Court’s ECF system at the electronic 
addresses as set forth in the ECF system to the U.S. Trustee and all other persons receiving 
electronic notifications in this case, and (b) mailed, first-class, postage prepaid, to those persons, 
if any, identified in the Court’s Notice of Electronic Filing who do not receive electronic notice 
but are entitled to be served. 
 
 
 

/s/ Charity S. Bird  
CHARITY S. BIRD 

 
 
 
 
K:\CLIENT FILES\CBNJEM\SAM MEYERS, INC\PLEADINGS\OPERATION SALE MOTION\MOTION TO SET BIDDING AND SALE.DOCX 
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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
 
IN RE:  ) 
 ) 
SAM MEYERS, INC.  ) CHAPTER 11 
 ) 
           Debtor. ) CASE NO. 18-31559-acs 
 ) 
 

ORDER (A) APPROVING BIDDING PROCEDURES  
IN CONNECTION WITH ASSET SALE AND  

(B) APPROVING FORM AND MANNER  
OF NOTICE OF AUCTION AND SALE HEARING  

 
This matter having come before the Court on the motion filed by Sam Meyers, Inc., (the 

“Sale Motion”) of the above-captioned debtor (the “Debtor”), for, inter alia, entry of an order 

(the “Procedures Order”): (a) approving the form and manner of notice of the Auction and the 

hearing on the sale of the Assets (the “Asset Sale”) to a purchaser to be determined through the 

Asset Sale process (“Buyer”) at the Auction (as defined in the Sale Motion); and (b) approving 

the proposed bidding procedures (the “Bidding Procedures”) for the Auction; and it appearing 

notice of the Sale Motion was good and sufficient under the particular circumstances, and that no 

other or further notice need be given; and the Court having considered the arguments of counsel 

at the hearing held on the Sale Motion (the “Hearing”); and it appearing that the relief requested 

in the Sale Motion is in the best interests of Debtor, its estate, its creditors and other parties in 

interest; and upon the record of the Hearing; and after due deliberation thereon; and good cause 

appearing therefor, it is hereby  

FOUND AND DETERMINED THAT:  

A. The Court has jurisdiction over the Sale Motion pursuant to 28 U.S.C. §§ 157 and 1334, 

and this matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (N). Venue 
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of this case and the Sale Motion in this district is proper under 28 U.S.C. §§ 1408 and 

1409.  

B. The statutory predicates for the relief sought in the Sale Motion are sections 105(a); 

363(b), (f), (m), and (n); and 365 of the United States Bankruptcy Code, 11 U.S.C. §§ 

101–1532, as amended (the “Bankruptcy Code”), and Fed. R. Bankr. P. 2002, 6004, 

6006, and 9014.  

C. Debtor has articulated good and sufficient reasons for approving: (i) the form and manner 

of notice of the Sale Motion, the Auction and Sale Hearing and the assumption and 

assignment of the Assumed Contracts; and (ii) the Bidding Procedures.  

D. The Bidding Procedures are reasonable and appropriate and represent the best methods 

for maximizing the return for the Assets.  

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:  

1. The Sale Hearing shall be held on October __, 2018, at _______ (Eastern time) at 601 

West Broadway, Fifth Floor, Courtroom #1, Louisville, Kentucky 40202, at which time 

the Court shall consider the Sale Motion and confirm the results of the Auction (as 

defined in the Sale Motion), if any. Objections to the Sale Motion shall be filed and 

served no later than one (1) day prior to the Sale Hearing (the “Objection Deadline”), 

provided however that a party in interest may raise an oral objection at the Sale Hearing 

in the event the Auction concludes on the day of the Objection Deadline and disclosed 

the substance of such objection to Debtor.  

2. The failure of any objecting person or entity to file its objection to the Sale Motion, the 

Asset Sale, or Debtor’s consummation and performance of the Asset Sale on or before 

the Objection Deadline shall be a bar to the assertion, at the Sale Hearing or thereafter, of 
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any objection to the Sale Motion, the Asset Sale, or Debtor’s consummation and 

performance of the Asset Sale, if authorized by the Court.  

3. The Sale Hearing may be adjourned from time to time without further notice to creditors 

or parties in interest other than by announcement of the adjournment in open court or on 

the Court’s calendar on the date scheduled for the Sale Hearing or any adjourned date.  

NOTICE 

4. Notice of: (a) the Sale Motion; (b) the Auction and Sale Hearing; and (c) the proposed 

assumption and assignment of the Assumed Contracts to the Successful Bidder, shall be 

good and sufficient, and no other or further notice shall be required, if given as follows:  

a. Notice of Sale Hearing. As soon as practicable after the Court’s approval of the 

Bidding Procedures, Debtor (or its agents) shall serve the Sale Motion and all 

exhibits thereto, including this Procedures Order, on (i) all secured creditors, all 

governmental units that are creditors, the top 20 largest unsecured creditors, all 

creditors having requested notice; and (ii) all entities known to have expressed a 

bonafide interest in a transaction with respect to the Assets during the past four 

months. 

b. Assumption Notice. No later than fourteen days subsequent to the Sale Hearing, 

Debtor shall serve on all non-Debtor parties to the Assumed Contracts, by 

electronic mail or first class mail, postage prepaid, a notice of (i) Debtor’s intent 

to assume and assign that party’s Assumed Contract; and (ii) the cure amount (the 

“Cure”) necessary to assume the Assumed Contract. Not later than twenty-one 

(21) days subsequent to the Sale Hearing, any objection to the assumption and 

assignment of the Assumed Contract or Cure must be filed and served so as to be 
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received by counsel to Debtor, counsel to the Successful Bidder, and the United 

States Trustee. The objection must state with specificity what Cure is required 

(with appropriate documentation in support thereof). If no objection is timely 

received, the Assumed Contract shall be deemed assumed and assigned to the 

Successful Bidder on the closing date of the Asset Sale and the Cure set forth in 

Debtor’s notice of assumption shall be controlling, notwithstanding anything to 

the contrary in any Assumed Contract or any other document, and the non-Debtor 

party to the Assumed Contract shall be forever barred from asserting any other 

claims against Debtor, the Successful Bidder, or the property of either of them, as 

to the Cure with respect to such Assumed Contract. 

BIDDING PROCEDURES 

5. The Bidding Procedures, as more fully described in the Sale Motion, are hereby approved 

and shall govern all proceedings relating to the Asset Sale and any subsequent bids for 

the Assets in these cases.  

6. If Debtor timely receives a Qualified Bid (as defined below), Debtor will conduct the 

Auction for the Assets. Such Auction shall be noticed by the Debtor to Qualified Bidders 

and the Purchaser and take place at the offices of Kaplan Johnson Abate & Bird, LLP, 

710 West Main Street, Fourth Floor, Louisville KY 40202. Creditors and parties-in-

interest may attend. 

7. Only Qualified Bids submitted by Qualified Bidders within 30 days of the entry of this 

Order (the “Bid Deadline”) will be considered in connection with the Auction.  

8. For purposes of the Auction, a Qualified Bidder is a person who (i) has delivered to 

Debtor an executed confidentiality agreement in form and substance substantially the 
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same as the one executed by JPC Holdings, LLC (“JPC”) and Debtor, (ii) has delivered 

to Debtor a Qualified Bid (as defined below) (including an indication of the Assets 

sought to be acquired and a purchase price) that Debtor’s board of directors determines, 

in good faith, would result in a transaction more favorable to Debtor than the Asset Sale 

to PM, and (iii) is reasonably likely (based on availability of financing, experience, and 

other considerations) to be able to consummate a transaction based on the Competing 

Proposal if it is selected as the Successful Bidder. 

9. A “Qualified Bid” is a competing proposal (a) the value of which must be equal to or 

greater than $334,313.48; (b) that has substantially the same terms and conditions as the 

APA and proposes to purchase substantially all of the Assets; and (c) is accompanied by 

satisfactory evidence of committed financing or other ability to perform.  

10. Debtor may: (a) determine, in its business judgment, which Qualified Bid is the highest 

or otherwise best offer; and (b) reject at any time before entry of an order of the Court 

approving a Qualified Bid, any bid that, in Debtor’s sole discretion, is (i) inadequate or 

insufficient, (ii) not in conformity with the requirements of the Bankruptcy Code or the 

Bidding Procedures, or (iii) contrary to the best interests of Debtor, its estate, and/or its 

creditors.  

CHARITY S. BIRD 
JAMES E. MCGHEE III 
Kaplan Johnson Abate & Bird, LLP 
710 West Main Street 
Fourth Floor 
Louisville KY 40202 
Telephone: 502-540-8285 
Facsimile: 502-540-8282 
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UNITED STATES BANKRUPTCY COURT

Western District of Kentucky

IN RE: Case No.:18−31559−acs
Sam Meyers, Inc.

Chapter: 11
Debtor(s) Judge: Alan C. Stout

NOTICE

TO THE DEBTOR(S) AND ALL PARTIES IN INTEREST:

Please be advised that the following matter has been Entered by the Court on this date:

Motion to Sell Substantially All of the Debtor's Assets Free and Clear of Liens Fee
Amount $181. Filed by Debtor Sam Meyers, Inc.. Objections due by 11/15/2018. Any
objection must be typewritten and in proper pleading form as required by Federal and
Local Rules. (Attachments: # 1 Exhibit A − Asset Purchase Agreement # 2 Proposed
Order) (Bird, Charity)

Dated: 10/26/18
FOR THE COURT

By: Elizabeth H. Parks
Deputy Clerk Clerk, U.S. Bankruptcy Court
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