
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 

 
MICHAEL SAMMONS,       

         

Plaintiff,     

 

 

v.       CIVIL NO. SA-16-CA-1054-FB    

 

UNITED STATES OF AMERICA, 

    

Defendant.       
 

 

UNITED STATES OF AMERICA’S MOTION TO DISMISS AND OPPOSITION 

TO PLAINTIFF’S MOTION FOR DECLARATORY JUDGMENT ON 

JURISDICTION 

 

The United States hereby opposes Plaintiff’s Motion for Declaratory Judgment on 

Jurisdiction and moves to dismiss the Complaint pursuant to Rule 12 of the Federal Rules 

of Civil Procedure.  In support of this Motion, the United States submits as follows. 
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Introduction 

 

Plaintiff’s complaint challenges actions taken by the United States Department of 

Treasury (“Treasury”) and the Federal Housing Finance Agency (“FHFA”) to stabilize the 

Federal National Mortgage Association (“Fannie Mae”) and the Federal Home Loan 

Mortgage Corporation (“Freddie Mac”) (collectively, the “GSEs”), two financial 

institutions essential to the nation’s economy.  In particular, he alleges that Treasury and 

FHFA, through an amendment to stock purchase agreements with the GSEs, “essentially 

expropriat[ed]” the net worth of the GSEs, Compl. ¶ 22, Oct. 21, 2016, ECF No. 1, 

“destroyed” Plaintiff’s reasonable, investment-backed expectations as a shareholder in the 

GSEs, id. ¶ 101, and permanently deprived him of the economic value of those shares, id. 

¶ 102.  Plaintiff refers to this transaction as the “Net Worth Sweep.”  See, e.g., id. ¶ 15.  

Based on this alleged “taking,” Plaintiff seeks just compensation under the Takings Clause 

of the Fifth Amendment.   

As Plaintiff’s own filings acknowledge, however, he has brought his case in the 

wrong court.  Congress, via the Tucker Act, has granted to the Court of Federal Claims 

exclusive jurisdiction over takings claims seeking more than $10,000 from the federal 

government.  Recognizing this jurisdictional hurdle, Plaintiff seeks extraordinary 

declaratory relief that would hold the Tucker Act unconstitutional as applied to federal 

takings claims seeking more than $10,000 in compensation and invalidate decades of 

federal court case law recognizing Court of Federal Claims jurisdiction over such claims.  

Plaintiff’s citations to inapposite case law provide no basis for this Court to grant such a 
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sweeping declaration, and Plaintiff’s complaint should be dismissed for lack of 

jurisdiction.1  

Even if this Court had jurisdiction to entertain this suit, Plaintiff’s challenge to the 

“net worth sweep” is plainly meritless.  His Takings Clause argument has been raised in 

substantively identical terms by GSE shareholders before another district court and 

squarely rejected.  See Perry Capital LLC v. Lew, 70 F. Supp. 3d 208, 239–46 (D.D.C. 

2014), appeals docketed, Nos. 14-5243, 14-5254, 14-5260, 14-5262 (D.C. Cir. Oct. 8, 

2014).2  As that Court determined, Plaintiff, as a shareholder in the GSEs, lacks any 

property interest that would be legally cognizable under the Takings Clause.  Moreover, he 

cannot assert a claim for a regulatory taking (the only form of takings claim that is even 

implicated here), given that he has experienced no economic injury, he lacks any 

reasonable investment-backed expectation that he should be entitled to a windfall from 

Treasury, and the nature of the government’s action—that is, the commitment and 

provision of over $187 billion of public funds to rescue the GSEs in which Plaintiff holds 

stock—weigh heavily against Takings Clause liability.  

 

Background 

 

I. Fannie Mae and Freddie Mac 
 

                                                 
1 The Court of Federal Claims has already asserted jurisdiction over Takings Clause 

litigation arising out of the “net worth sweep,” squarely rejecting this Plaintiff’s 

constitutional challenge to such jurisdiction in the process.  See Fairholme Funds, Inc. v. 

United States, No. 1:13-cv-00465-MMS (Fed. Cl. Sept. 30, 2016), ECF No. 338. 
2 The case is currently pending on appeal before the D.C. Circuit.  That appeal does not 

seek review, however, of the district court’s Takings Clause ruling.  See Initial Opening 

Br. for Institutional Pls., Perry Capital LLC v. Lew, No. 14-5243 (D.C. Cir.  June 29, 2015); 

Initial Opening Br. for Class Pls., Perry Capital LLC v. Lew, No. 14-5243 (D.C. Cir. June 

30, 2015).  
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Fannie Mae and Freddie Mac provide liquidity to the mortgage market by 

purchasing residential loans from banks and other lenders, thereby facilitating the ability 

of lenders to make additional loans.  See Compl. ¶ 33.  These entities, which own or 

guarantee trillions of dollars of residential mortgages and mortgage backed securities 

(“MBS”), have played a key role in housing finance and the U.S economy.  See Perry 

Capital, 70 F. Supp. 3d at 228–29.  

 “By 2008, the United States economy faced dire straits, in large part due to a 

massive decline within the national housing market. . . . Given the systemic danger that a 

Fannie Mae or Freddie Mac collapse posed to the already fragile national economy, among 

other housing market-related perils, Congress enacted the Housing and Economic 

Recovery Act (“HERA”) on July 30, 2008.”  Id. at 215 (citing HERA, Pub. L. No. 110-

289, 122 Stat. 2654 (2008)); see also Compl. ¶ 45.  HERA created the Federal Housing 

Finance Agency (“FHFA”), an independent federal agency, to supervise and regulate 

Fannie Mae, Freddie Mac, and the Federal Home Loan Banks.  12 U.S.C. § 4501 et seq.3   

HERA also granted the Director of FHFA the discretionary authority to place Fannie Mae 

and Freddie Mac in conservatorship or receivership “for the purpose of reorganizing, 

rehabilitating, or winding up the affairs of a regulated entity.”  12 U.S.C. § 4617(a)(2).  The 

statute accords the conservator the power to “operate” and “conduct all business” of the 

GSEs, id. § 4617(b)(2)(B), including the power to take such action as may be “appropriate 

to carry on the business of the regulated entity and preserve and conserve the assets and 

                                                 
3 Previously, the GSEs had been regulated by the Office of Federal Housing Enterprise 

Oversight (“OFHEO”).  See Federal Housing Enterprises Financial Safety and Soundness 

Act of 1992, Pub. L. No. 102-550, §§ 1301-1395, 106 Stat. 3672, 3941-4012). 
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property of the regulated entity,” id. § 4617(b)(2)(D), and to “transfer or sell” any of the 

GSEs’ assets or liabilities, id. § 4617(b)(2)(G). 

HERA also amended the statutory charters of the GSEs to grant the Secretary of 

the Treasury the authority to purchase any “obligations and other securities” issued by the 

GSEs “on such terms and conditions as the Secretary may determine and in such amounts 

as the Secretary may determine,” provided that Treasury and the GSEs reached a “mutual 

agreement” for such a purpose.  See 12 U.S.C. § 1719(g)(1)(A) (Fannie Mae); id. § 

1455(l)(1)(A) (Freddie Mac).  Treasury was required to determine, prior to exercising its 

purchase authority, that the purchase was necessary to “provide stability to the financial 

markets,” “prevent disruptions” in mortgage financing, and “protect the taxpayer.”  12 

U.S.C. § 1719(g)(1)(B) (Fannie Mae); id. § 1455)(l)(1)(B) (Freddie Mac) 

In early September 2008, FHFA Director James Lockhart appointed FHFA as the 

conservator of Fannie Mae and Freddie Mac.  FHFA Fact Sheet: Questions and Answers 

on Conservatorship, http://www.fhfa.gov/Media/PublicAffairs/Pages/Fact-Sheet-

Questions-and-Answers-on-Conservatorship.aspx (cited in Compl. ¶ 48).4  At that time, 

the GSEs’ financial exposure on their combined guaranteed mortgage-backed securities 

and debt outstanding totaled more than $5.4 trillion, and their net worth and public stock 

prices had fallen sharply.  Id.   Upon its appointment as conservator, FHFA assumed the 

“power to exercise ‘all rights, titles, powers, and privileges of the regulated entity, and of 

                                                 
4 Documents incorporated within a complaint by reference are considered part of the 

pleadings, and may be cited in this motion to dismiss, which raises a facial challenge to 

whether the complaint has stated any claim over which this Court has subject-matter 

jurisdiction.  See Lormand v. US Unwired, Inc., 565 F.3d 228, 251 (5th Cir. 2009).  

Additionally, courts may take judicial notice of SEC filings.  See Lovelace v. Software 

Spectrum Inc., 78 F.3d 1015, 1018 (5th Cir. 1996). 

Case 5:16-cv-01054-FB   Document 15   Filed 01/09/17   Page 5 of 31



5 

 

any stockholder, officer, or director of such regulated entity with respect to the regulated 

entity and the assets of the regulated entity.’”  Judicial Watch, Inc. v. FHFA, 646 F.3d 924, 

926 (D.C. Cir. 2011) (quoting 12 U.S.C. § 4617(b)(2)(A)(i)).   

II. Treasury’s Senior Preferred Stock Purchase Agreements with the GSEs 

Also in September 2008, Treasury used its authority to purchase securities issued 

by the GSEs, providing them with access to billions of dollars in taxpayer funds.  See 

Compl. ¶¶ 50–51.  Treasury entered into Senior Preferred Stock Purchase Agreements (the 

“PSPAs”) with each GSE, through FHFA as conservator.  See Ex. A, Amended and 

Restated Preferred Stock Purchase Agreements (cited in, e.g., Compl. ¶ 9).  Under the 

PSPAs, Treasury committed to advance funds to each GSE for each quarter in which the 

GSE’s liabilities exceeded its assets, so as to maintain the positive net worth of that GSE.  

See Fannie Mae PSPA §§ 2.1, 2.2; Freddie Mac PSPA §§ 2.1, 2.2.  

Treasury’s statutory authority to provide funding to the GSEs required that the 

investment “protect the taxpayer.”  12 U.S.C. § 1455(l)(1)(C); id. § 1719(g)(1)(C).  In 

exchange for the continuing funding commitment that it provided to the GSEs, Treasury 

received senior preferred stock with a liquidation preference5, warrants to purchase 79.9 

percent of each GSE’s common stock, and an entitlement to periodic commitment fees.  

Compl. ¶¶ 9, 52–53; Fannie Mae PSPA §§ 3.1 - 3.4; Freddie Mac PSPA §§ 3.1 - 3.4.  The 

value of the liquidation preference on Treasury’s senior preferred stock was $1 billion for 

each GSE, and it increased dollar-for-dollar as either GSE drew on its PSPA funding.  See 

Fannie Mae PSPA § 3.3; Freddie Mac PSPA § 3.3.  Treasury received no additional shares 

                                                 
5 A liquidation preference is “[a] preferred shareholder’s right, once the corporation is 

liquidated, to receive a specified distribution before common shareholders receive 

anything.”  Black’s law Dictionary 1298 (9th Ed. 2009). 
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of stock when the GSEs made draws under the PSPAs.  See Fannie Mae PSPA § 3.1, 3.3; 

Freddie Mac PSPA § 3.1, 3.3.  Currently, Treasury has a combined liquidation preference 

of approximately $189.5 billion for the two GSEs, reflecting the initial $2 billion 

liquidation preference plus the approximately $187.5 billion in draws.  See Perry Capital, 

70 F. Supp. 3d at 217; see also Compl. ¶¶ 53, 59.   

Under the PSPAs, Treasury also received quarterly dividends on the total amount 

of its senior preferred stock.  Compl. ¶ 9.  Prior to the Third Amendment, the GSEs paid 

dividends at an annual rate of ten percent of their respective liquidation preference.  Id.  

(The quarterly dividend payment thus amounted to 2.5% of the liquidation preference).  

With respect to dividends, the original PSPAs further restricted dividend payments to all 

shareholders who were subordinate to Treasury in the capital structure.  Fannie Mae PSPA 

§ 5.1; Freddie Mac PSPA § 5.1.  Under these agreements, the GSEs cannot pay or declare 

a dividend to subordinate shareholders without the prior written consent of Treasury so 

long as Treasury’s preferred stock is unredeemed.  Id.  Nor can the GSEs “set aside any 

amount for any such purpose” without the prior written consent of Treasury.  Id. 

Treasury’s rights under the PSPAs—its receipt of senior preferred stock with 

accompanying dividend rights, warrants to purchase common stock, and the right to set 

commitment fees—reflected the expansive nature of the commitment it had made to the 

GSEs.  The PSPAs were amended twice—first to raise the funding commitment for each 

GSE from $100 billion to $200 billion, and then, in the Second Amendment, to raise the 

commitment according to a formula that would become capped at the end of 2012.  Ex. B, 

Second Amendment to Amended and Restated Fannie Mae PSPA (Dec. 24, 2009); Second 
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Amendment to Amended and Restated Freddie Mac PSPA (Dec. 24, 2009) (cited in Compl. 

¶ 57).   

In August 2012, Treasury and FHFA, acting as conservator for the GSEs, entered 

into the Third Amendment to the PSPAs.  Compl. ¶ 73.  The Third Amendment eliminated 

the payment of a fixed dividend and suspended the periodic commitment fee that each GSE 

would otherwise owe to Treasury.  Ex. C, Third Amendment to Amended and Restated 

Fannie Mae PSPA, § 4 (Aug. 17, 2012); Third Amendment to Amended and Restated 

Freddie Mac PSPA, § 4 (Aug. 17, 2012) (cited in Compl. ¶ 15).  Instead, each GSE now 

pays a quarterly variable dividend—referred to in the complaint as a “net worth sweep”—

based on their earnings after accounting for prescribed capital reserves.6  Id.  If either 

GSE’s net worth is negative in a quarter, no dividend is due.  Id. 

III. This Suit 

Plaintiff brings his claim under the Takings Clause of the Fifth Amendment, 

seeking $900,000 in just compensation.  Plaintiff argues that this Court has jurisdiction 

over such a claim because the Tucker Act, which vests exclusive jurisdiction over takings 

claims in excess of $10,000 in the Court of Federal Claims, is unconstitutional as applied 

to his claim.  This is not the first time, however, that Plaintiff has attempted to challenge 

the constitutionality of the Tucker Act or the jurisdictional structure it creates.  Rather, he 

has already argued before the Court of Federal Claims, as part of an attempt to intervene 

                                                 
6 Those earnings historically averaged well below $19 billion, the amount owed under the 

fixed dividend.  See Fannie Mae, Quarterly Report (Form 10-Q) (Aug. 8, 2012) at 4 (“The 

amount of this dividend payment exceeds our reported annual net income for every year 

since our inception.”); Freddie Mac, Quarterly Report (Form 10-Q) (Aug. 7, 2012) at 8 

(“[O]ur annual cash dividend obligation to Treasury on the senior preferred stock of $7.2 

billion exceed[] our annual historical earnings in all but one period.”). 
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in a class action challenge to the “net worth sweep,” that that court is constitutionally 

prohibited from hearing takings claims against the federal government.  On September 30, 

2016, Judge Margaret M. Sweeney entered an order denying plaintiff’s intervention 

motion, which the court determined to be “ill-conceived,” “frivolous,” and “vexatious.”  

Fairholme Funds, Inc. v. United States, No. 1:13-cv-00465-MMS (Fed. Cl. Sept. 30, 2016), 

ECF No. 338.  Plaintiff’s appeal, which seeks to assert the same challenge to the 

constitutionality of the Tucker Act as raised in the current lawsuit, is currently pending 

before the Federal Circuit.  See Fairholme Funds v. United States, No. 17-1015 (Fed. Cir. 

2016). 

Standard of Review 

The United States moves to dismiss the complaint for lack of jurisdiction, and for 

failure to state a claim.  Under Federal Rule of Civil Procedure 12(b)(1), a plaintiff bears 

the burden of showing that the court has jurisdiction over his claim.  See Steel Co. v. 

Citizens for a Better Env’t, 523 U.S. 83, 104 (1998).  Where, as here, a motion to dismiss 

for lack of jurisdiction is limited to a facial attack on the pleadings, it is subject to the same 

standard as a motion brought under Rule 12(b)(6).  See Benton v. United States, 960 F.2d 

19, 21 (5th Cir. 1992).  To survive a motion to dismiss under Rule 12(b)(6), the plaintiff 

must plead “enough facts to state a claim to relief that is plausible on its face.”  Bell Atl. 

Corp. v. Twombly, 550 U.S. 554, 570 (2007).  “A claim has facial plausibility when the 

plaintiff pleads factual content that allows the court to draw the reasonable inference that 

the defendant is liable for the misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009).  In ruling on the motion to dismiss, the court must take the well-pleaded facts as 
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true but is “not bound to accept as true a legal conclusion couched as a factual allegation.”  

Id. 

In the alternative, the United States moves to dismiss on the ground that Plaintiff’s 

takings claim fails as a matter of law, and thus that the complaint fails to state a claim.  See 

Fed. R. Civ. P. 12(b)(6).   

Argument 

I. This Court Lacks Jurisdiction Over Plaintiff’s Takings Claim 

Plaintiff alleges that the United States, via the Third Amendment to the PSPAs, 

effected a taking of Plaintiff’s investments in the GSEs and demands $900,000 as just 

compensation for his property.  Pursuant to well-established federal law, the United States 

Court of Federal Claims has exclusive jurisdiction over this claim.  Accordingly, this Court 

should dismiss the complaint for lack of subject matter jurisdiction. 

A. The Tucker Act Grants the United States Court of Federal Claims 

Exclusive Jurisdiction Over Plaintiff’s Takings Claim 

Under the “Little Tucker Act,” federal district courts have concurrent jurisdiction 

with the Court of Federal Claims over civil actions or claims against the United States “not 

exceeding $10,000 in amount, founded either upon the Constitution, or any Act of 

Congress, or any regulation of an executive department, or upon any express or implied 

contract with the United States, or for liquidated or unliquidated damages in cases not 

sounding in tort.”  28 U.S.C. § 1346(a)(2).  In contrast, under the “Big” Tucker Act, such 

claims exceeding the $10,000 jurisdictional ceiling are within the exclusive jurisdiction of 

the Court of Federal Claims.  See Eastern Enters. v. Apfel, 524 U.S. 498, 520 (1998); 

Amoco Prod. Co. v. Hodel, 815 F.2d 352, 358 (5th Cir. 1987).   
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The Big and Little Tucker Acts “do not themselves ‘creat[e] substantive rights,’ but 

‘are simply jurisdictional provisions that operate to waive sovereign immunity for claims 

premised on other sources of law.’”  United States v. Bormes, 133 S. Ct. 12, 16–17 (2012) 

(alteration in original) (quoting United States v. Navajo Nation, 556 U.S. 287, 290 (2009)).  

As such, a Tucker Act claimant “must demonstrate that the source of substantive law he 

relies upon ‘can fairly be interpreted as mandating compensation by the Federal 

Government for the damages sustained.’”  United States v. Mitchell, 463 U.S. 206, 216–17 

(1983) (quoting United States v. Testan, 424 U.S. 392, 400 (1976)).  It is “undisputed that 

the Takings Clause of the Fifth Amendment is a money-mandating source for purposes of 

Tucker Act jurisdiction.”  Reunion, Inc. v. FAA, 719 F. Supp. 2d 700, 703 n.4 (S.D. Miss. 

2010) (quoting Jan’s Helicopter Serv., Inc. v. FAA, 525 F.3d 1299, 1309 (Fed. Cir. 2008)).  

Accordingly, just compensation claims fall within the Tucker Act and those exceeding the 

$10,000 jurisdictional ceiling are subject to the exclusive jurisdiction of the Court of 

Federal Claims.  See Eastern Enters., 524 U.S. at 520; Wilkerson v. United States, 67 F.3d 

112, 118–19 (5th Cir. 1995); Ware v. United States, 626 F.2d 1278, 1287 (5th Cir. 1980). 

Thus, the Court of Federal Claims has exclusive jurisdiction over Plaintiff’s claim.7  

“Because adjudication in a federal district court of a lawsuit that falls within the exclusive 

                                                 
7 This is not to suggest that Plaintiff would be able to obtain relief before that forum.  For 

example, Plaintiff’s takings claim is based in large part on actions taken by FHFA, and the 

Government does not concede that, for purposes of the Tucker Act, FHFA is the United 

States when it acts as conservator for the GSEs.  See Def.’s Mot. to Dismiss at 21–25, 

Fairholme Funds, Inc. v. United States, No. 13-465 (Ct. Fed. Cl. Dec. 9, 2013), ECF No. 

20 (arguing that a similar takings claim involving the same underlying subject matter 

should be dismissed by the Court of Federal Claims because, among other reasons, the 

FHFA is not the United States when it acts as conservator).  For purposes of the present 

case, the point is simply that a plaintiff who brings a takings claim for more than $10,000 

against the United States must litigate that claim before the Court of Federal Claims; the 

merits of that claim are then to be adjudicated by the Court of Federal Claims. 
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jurisdiction of the [Court of Federal Claims] would seriously undermine the purposes 

behind the Tucker Act,” the Fifth Circuit has noted that “the [Court of Federal Claims] is 

the sole forum for the adjudication of such a claim, even though the claim would otherwise 

fall within the coverage of some other statute conferring jurisdiction on the district court.”  

Hodel, 815 F.2d at 358 (citing Graham v. Henegar, 640 F.2d 732, 734–35 (5th Cir. 1981)); 

see also Broughton Lumber Co. v. Yeutter, 939 F.2d 1547, 1556–57 (Fed. Cir. 1991) 

(holding that a district court does not have jurisdiction over a takings claim against the 

government for more than $10,000 under the federal “arising under” statute, 28 U.S.C. § 

1331, because such a reading would implicitly repeal the Little Tucker Act).  Accordingly, 

as this Court does not have jurisdiction over Plaintiff’s takings claim, his complaint should 

be dismissed. 

B. Court of Federal Claims Jurisdiction Over Plaintiff’s Takings Claim 

Does Not Violate Article III 

Plaintiff recognizes that this Court lacks the statutory authority to entertain his 

claim, and he thus attempts to attack the constitutional basis for Tucker Act jurisdiction.  

His Motion for Declaratory Judgment on Jurisdiction thus seeks declaration that (1) the 

“Big” Tucker Act, 28 U.S.C. § 1491, is unconstitutional to the extent it requires his 

$10,000-plus takings claim to be brought in the Court of Federal Claims, an Article I court, 

and (2) this Court has jurisdiction over the claim “directly under the Takings Clause of the 

Fifth Amendment.”  Mot. For Declaratory J. on Jurisdiction at 1, Oct. 21, 2016, ECF No. 

3.  According to Plaintiff, the Supreme Court’s decision in Stern v. Marshall, 564 U.S. 462 

(2011), requires that every constitutional takings claim be adjudicated before an Article III 

court.  Plaintiff’s view would necessarily invalidate the Court of Federal Claims’ exercise 

of jurisdiction over each takings case it has considered for the last thirty-four years and 
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overturn years of settled case law recognizing that court’s ability to hear such claims.  The 

narrow holding in Stern, pertaining to a federal bankruptcy court’s ability to enter judgment 

on state common law tort claims, does not require such a drastic repudiation of the Court 

of Federal Claims’ jurisdiction. 

i. Plaintiff’s Cited Cases Involve State Law Claims Between 

Private Litigants and Are Narrow Exceptions to the Rule that 

Congress Has Broad Authority to Channel Claims Outside of 

Article III 

Stern is the latest in a long line of Supreme Court cases interpreting the Article III 

requirement that “federal judicial power shall be vested in courts whose judges enjoy life 

tenure and fixed compensation,” Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 

568, 582 (1985), and addressing the scope of Congress’ constitutional authority to provide 

remedies in proceedings before non-Article III decisionmakers, such as executive agencies 

or Article I legislative courts.  See, e.g., Murray’s Lessee v. Hoboken Land & Improvement 

Co., 59 U.S. 272 (1855); Ex parte Bakelite Corp., 279 U.S. 438 (1929); Crowell v. Benson, 

285 U.S. 22 (1932); Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 

50, 68 (1982); Thomas, 473 U.S. 568; Commodity Futures Trading Comm’n v. Schor, 478 

U.S. 833 (1986).  Stemming from the fundamental principle that Congress may not 

“withdraw from judicial cognizance any matter which, from its nature, is the subject of a 

suit at the common law, or in equity, or admiralty,” Murray’s Lessee, 59 U.S. at 284, these 

cases establish that “[w]hen a suit is made of ‘the stuff of the traditional actions at common 

law tried by the courts at Westminster in 1789,’ and is brought within the bounds of federal 

jurisdiction, the responsibility for deciding that suit rests with Article III judges in Article 

III courts.”  Stern, 564 U.S. at 484 (quoting Northern Pipeline, 458 U.S. at 90 (Rehnquist, 

J., concurring)).   
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Although this doctrine has been invoked in numerous cases to challenge all manner 

of adjudication by non-Article III entities, the Supreme Court has only found a 

constitutional violation in two cases, both of which involved congressional grants of 

jurisdiction to federal bankruptcy courts to hear state common law claims between private 

individuals.  See Northern Pipeline, 458 U.S. at 56–57; Stern, 564 U.S. at 469.  The holding 

in each case was narrow.  Northern Pipeline resulted in a plurality opinion, and the Court’s 

holding “establishe[d] only that Congress may not vest in a non-Article III court the power 

to adjudicate, render final judgment, and issue binding orders in a traditional contract action 

arising under state law, without consent of the litigants, and subject only to ordinary 

appellate review.”  Thomas, 473 U.S. at 584.  Stern arose in response to a revised version 

of the bankruptcy code but yielded the same result.  Once again, the Court determined that 

the bankruptcy court, whose judges enjoy neither life tenure nor fixed compensation, 

impermissibly exercised the judicial power of the United States by “enter[ing] a final 

judgment on a state law counterclaim that is not resolved in the process of ruling on a 

creditor’s proof of claim.”  Stern, 564 U.S. at 503.  

The fundamental flaw with the legislation at issue in both Stern and Northern 

Pipeline was that it authorized bankruptcy courts to exercise the “prototypical” judicial 

power, defined by the Court as “the entry of a final, binding judgment by a court with broad 

substantive jurisdiction, on a common law cause of action, when the action neither derives 

from nor depends upon any agency regulatory regime.”  Id. at 494.  In Stern especially, the 

Court emphasized that Congress transgressed the limits of Article III only in the “isolated 

respect” that it authorized non-Article III bankruptcy courts to exercise such power.  Id. at 

503; see also Technical Automation Servs. Corp. v. Liberty Surplus Ins. Corp., 673 F.3d 
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399, 407 (5th Cir. 2012) (noting that “the Supreme Court repeatedly emphasized that Stern 

had very limited application”).   

Northern Pipeline and Stern provide that Article III imposes some outer limitations 

on the extent to which the legislature may “withdraw from judicial cognizance any matter 

which, from its nature, is the subject of a suit at the common law, or in equity, or 

admiralty.”  Stern, 564 U.S. at 484 (quoting Murray’s Lessee, 59 U.S. at 272); see also 

Schor, 478 U.S. at 854 (noting that “where private, common law rights are at stake, our 

examination of the congressional attempt to control the manner in which those rights are 

adjudicated has been searching”).  The general rule, however, is that the Constitution “does 

not confer on litigants an absolute right to the plenary consideration of every nature of 

claim by an Article III court.”  Id. at 848.  Stern and Northern Pipeline, to the extent they 

strictly mandate Article III adjudication, stand as historical exceptions “not because they 

are close to the constitutional line but because they are far from it.”  Al Bahlul v. United 

States, 792 F.3d 1, 69 (D.C. Cir. 2015) (Henderson, J., dissenting) (citing Dynes v. Hoover, 

61 U.S. 65, 79 (1857)).  Typically, the Supreme Court has not required “an absolute 

construction of Article III,” and, outside these clear examples of Congressional line 

crossing, has “long recognized that Congress is not barred from acting pursuant to its 

powers under Article I to vest decisionmaking authority in tribunals that lack the attributes 

of Article III courts.”  Thomas, 473 U.S. at 583.   

Most notably, where a particular dispute takes on a public nature, either because it 

involves the federal government or derives in some way from federal law, adjudication 

before an Article III body has not been strictly required.  See Murray’s Lessee, 59 U.S. at 

284 (finding that a suit challenging a Treasury Department land sale need not be 
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adjudicated in an Article III forum); Ex parte Bakelite Corp., 279 U.S. at 452 (finding that 

a predecessor to the current Court of Federal Claims was a proper Article I court because 

it was created “as a special tribunal to examine and determine claims for money against the 

United States”); Thomas, 473 U.S. at 593–94 (noting that Congress “may create a 

seemingly ‘private’ right that is so closely integrated into a public regulatory scheme as to 

be a matter appropriate for agency resolution with limited involvement by the Article III 

judiciary”); Schor, 478 U.S. at 857 (upholding federal statutory scheme that allowed state 

common law counterclaims to be adjudicated by a non-Article III federal agency “as a 

necessary incident to the adjudication of federal claims willingly submitted by the parties 

for initial agency adjudication”). 

In general, “what makes a right ‘public,’ rather than private is that the right is 

integrally related to particular federal government action.”  Stern. 564 U.S. at 490–91.  As 

Stern and Northern Pipeline demonstrate, it is only when a right “is not closely intertwined 

with a federal regulatory program Congress has power to enact, and [where] that right 

neither belongs to nor exists against the Federal Government,” Granfinanciera, S.A. v. 

Nordberg, 492 U.S. 33, 54–55 (1989), that adjudication by an Article III court has been 

mandated.  Outside of that limited context, Congress has been given leeway to designate 

non-Article III bodies to hear claims involving the federal government or implicating 

federal law. 

ii. Congress’ Authority To Vest the Court of Federal Claims with 

Jurisdiction Over Takings Claims Involving More than $10,000 

is Well-Established 

A claim under the Fifth Amendment’s Takings Clause, arising out of federal law 

and involving an individual’s rights against the federal government, fits within the “public 

rights” line of cases and does not implicate the core judicial power as defined by the 
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Supreme Court in Stern.  As such, Congress’ decision to assign the adjudication of such 

claims to the Court of Federal Claims raises no concern that Congress “may improperly 

have encroached on the federal judiciary.”  Schor, 478 U.S. at 854.   

The modern Court of Federal Claims was established as an Article I court pursuant 

to the Federal Courts Improvement Act of 1982.  See Bowen v. Massachusetts, 487 U.S. 

879, 908 n.46 (1988).8   It is a “trial court of limited jurisdiction that was created by 

Congress as a forum where private parties could sue the government for money claims, 

other than those sounding in tort, where the claims would otherwise be barred by sovereign 

immunity.”  Kanemoto v. Reno, 41 F.3d 641, 644 (Fed. Cir. 1994); see also Delmarva 

Power & Light Co. v. United States, 79 Fed. Cl. 205, 213 (2007) (“The Court of Federal 

Claims was established to provide a forum for the vindication of public rights, i.e., to 

provide a mechanism for holding government accountable to suits by private citizens.”).   

In accordance with this purpose and the Tucker Act’s jurisdictional grant, the court 

has consistently entertained Fifth Amendment takings claims against the government since 

its modern inception.  See, e.g., E-Sys., Inc. v. United States, 2 Cl. Ct. 271, 284 (1983); 

Turner v. United States, 23 Cl. Ct. 447, 448 (1991); Crocker v. United States, 37 Fed. Cl. 

191, 195, aff’d, 125 F.3d 1475 (Fed. Cir. 1997); Qwest Corp. v. United States, 48 Fed. Cl. 

672, 685 (2001).  Throughout this time period, as the Supreme Court has continued to 

recognize and address the Article III requirement that certain types of claims be adjudicated 

                                                 
8 The Court was originally titled the “United States Claims Court,” but had its name 

changed to its current “United States Court of Federal Claims” pursuant to the Federal 

Courts Administration Act of 1992.  See Continental Collection & Disposal, Inc. v. United 

States, 29 Fed. Cl. 644, 650 n.2 (1993)). 
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by Article III courts alone, both the Supreme Court and Federal Circuit9 have repeatedly 

recognized the Court of Federal Claims’ jurisdiction to hear takings claims.  See, e.g., 

Horne v. Dep’t of Agric., 135 S. Ct. 2419, 2431 (2015) (noting that the Takings Clause 

plaintiffs would be “free to seek compensation for any taking by bringing a damages action 

under the Tucker Act in the Court of Federal Claims”); Preseault v. I.C.C., 494 U.S. 1, 11 

(1990) (requiring that takings claims against the federal government be litigated pursuant 

to the “process provided by the Tucker Act,” and noting that where there is a taking, the 

resulting claim is “founded upon the Constitution and within the jurisdiction of the [Claims 

Court] to hear and determine” (citations omitted)); Ruckelshaus v. Monsanto Co., 467 U.S. 

986, 1020 (1984) (“Once a taking has occurred, the proper forum for Monsanto’s claim is 

the Claims Court.”); McGuire v. United States, 707 F.3d 1351, 1356 (Fed. Cir. 2013) 

(“Because McGuire’s takings claim fell within the scope of the Tucker Act (and was a 

claim for over $10,000), jurisdiction was proper only in the Claims Court.”); Morris v. 

United States, 392 F.3d 1372, 1375 (Fed. Cir. 2004) (“Absent an express statutory grant of 

jurisdiction to the contrary, the Tucker Act provides the Court of Federal Claims exclusive 

jurisdiction over takings claims for amounts greater than $10,000.”). 

iii. Congress Has Authority to Channel Constitutional Claims 

In arguing that his takings claim must be adjudicated in an Article III court, Plaintiff 

contends that the constitutional nature of his claim makes the logic from Stern even more 

applicable to his case.  See Mot. for Declaratory J. on Jurisdiction at 15–16 (questioning 

how the Supreme Court could “possibly require less than an Article III judge in this 

                                                 
9 The Federal Circuit is an Article III court with appellate jurisdiction over the final 

decisions of the Court of Federal Claims.  See 28 U.S.C. § 1295(a)(3). 
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constitutional takings case” when it required one for a common law tort claim in Stern).  

As demonstrated above, however, it is precisely this fact that distinguishes his case from 

Stern and brings it within the long history of public rights adjudication outside of Article 

III. 

Moreover, looking beyond the Tucker Act, the Supreme Court has repeatedly held 

that Congress may channel judicial review of constitutional claims to particular courts or 

administrative bodies, and has never suggested that Stern or Northern Pipeline limit this 

authority.  See Elgin v. Dep’t of Treasury, 132 S. Ct. 2126, 2132 (2012) (holding that 

proceedings before the Merit Systems Protection Board provided exclusive route for 

judicial review of constitutional claim by federal employee); Thunder Basin Coal Co. v. 

Reich, 510 U.S. 200, 215 (1994) (holding that Congress can limit the forum for review of 

a Due Process challenge to agency enforcement proceeding to an administrative tribunal).  

Courts must give effect to such channeling if “Congress’ intent to preclude district court 

jurisdiction [is] ‘fairly discernible in the statutory scheme.’”  Elgin, 132 S. Ct. at 2132 

(quoting Block v. Cmty. Nutrition Inst., 467 U.S. 340, 351 (1984)).  The Tucker Act’s 

channeling of review of claims exceeding $10,000 through the Court of Federal Claims—

with subsequent appellate review by the Federal Circuit, an Article III court—has always 

been understood to be plainly required by the text of the statute.  See Amoco Prod. Co. v. 

Hodel, 815 F.2d 352, 358 (5th Cir. 1987) (“If the claim exceeds $10,000, the Tucker Act 

grants exclusive jurisdiction to the Claims Court.”).  These cases reinforce the notion that 

constitutional claims are not the “stuff of the traditional actions at common law tried by 

the courts at Westminster in 1789,” Northern Pipeline, 458 U.S. at 90 (Rehnquist, J., 
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concurring), that necessarily require adjudication by “Article III judges in Article III 

courts.”  Stern, 564 U.S. at 484. 

Plaintiff’s citation to Stern thus offers no basis for invalidating the Court of Federal 

Claims’ jurisdiction over this takings claim.  Adjudication of his federal law claim against 

the federal government simply does not require the kind of “prototypical exercise of 

judicial power,” id. at 494, that is reserved to Article III courts alone.  Rather, Plaintiff 

seeks to adjudicate a dispute founded on the Constitution and seeking damages from the 

federal government.  Such claims fit within the expertise, as well as the limited jurisdiction, 

of the Court of Federal Claims and have historically been subject to adjudication outside 

of Article III.  See United States v. Jicarilla Apache Nation, 564 U.S. 162, 174 (2011) 

(“The distinction between ‘public rights’ against the Government and ‘private rights’ 

between private parties is well established.  The Government consents to be liable to private 

parties ‘and may yield this consent upon such terms and under such restrictions as it may 

think just.’”  (quoting Murray’s Lessee, 59 U.S. at 283)); Seabord Lumber Co. v. United 

States, 903 F.2d 1560, 1566 (Fed. Cir. 1990) (“It is not disputed that the government may 

condition its consent to suit upon a plaintiff suing only in an Article I court, on waiving a 

jury trial, or on other conditions . . . .”).  There is nothing about the decision in Stern, or 

the line of cases out of which it arises, that requires upsetting this well-established method 

of adjudication.10 

                                                 
10 This is especially true given that Stern made absolutely no mention of either the Court of 

Federal Claims or claims founded upon the Takings Clause.  As the Fifth Circuit has 

recognized, Stern should not be read to overturn, sub silentio, prior precedent governing 

adjudication by non-Article III judges outside of the bankruptcy context, “especially when 

the Supreme Court repeatedly emphasized that Stern had very limited application.”  

Technical Automation Servs., 673 F.3d at 407 (declining to extend Stern to overrule prior 
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Accordingly, Plaintiff’s declaratory judgment motion should be denied and his 

complaint dismissed for lack of jurisdiction. 

II. Plaintiff’s Complaint Fails to State A Cognizable Claim Under the Takings 

Clause of the Fifth Amendment 

Even if this Court were to determine that it has jurisdiction over this case, it should 

still dismiss the complaint because it fails, as a matter of law, to state a claim under the 

Takings Clause.  As in Perry Capital, a case in which GSE investors raised an identical 

constitutional challenge to the Third Amendment to the PSPAs, Plaintiff has simply failed 

to “allege a cognizable property interest and, as such, fail[s] to state a claim . . .  for a 

violation of the Fifth Amendment’s Takings Clause.”  Perry Capital LLC v. Lew, 70 F. 

Supp. 3d 208, 239 (D.D.C. 2014). 

The Fifth Amendment states that “private property [shall not] be taken for public 

use, without just compensation.”  U.S. Const. amend. V.  A two-part test applies to 

determine whether a compensable Fifth Amendment taking has occurred: (1) the Court 

determines whether the plaintiff has identified a cognizable property interest; and then (2) 

determines whether Government action amounted to a taking of the property interest.  See, 

e.g., Huntleigh USA Corp. v. United States, 525 F.3d 1370, 1377-78 (Fed. Cir. 2008); Am. 

Pelagic Fishing Co., L.P. v. United States, 379 F.3d 1363, 1372 (Fed. Cir. 2004).  The 

Supreme Court has recognized only two types of takings, neither of which has occurred 

here.  The first occurs through the Government’s physical invasion or appropriation of 

private property.  See Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1014-15 (1992); 

Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 427 (1982).  Second, a 

                                                 

holding affirming a federal magistrate judge’s constitutional authority to enter final 

judgment on a state law counterclaim). 
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taking can occur through Government regulations that unduly burden private property 

interests.  See Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).  Because Plaintiff does 

not allege a physical taking of his property (nor could he; the United States has not 

physically occupied or seized any of his shares), his complaint can only be understood to 

allege, at best, a regulatory taking.  As demonstrated below, Plaintiff’s allegations in this 

case do not satisfy even the most basic elements of a regulatory taking. 

A. Plaintiff Has Not Alleged Any Legally Cognizable Property Interest 

For Purposes Of A Takings Claim 

Plaintiff contends that the United States, through the Treasury Department, has 

taken property from him by entering into the Third Amendment and thus depriving him of 

the value of his shares in the GSEs.  Plaintiff’s rights as a shareholder in the GSEs, 

however, are necessarily limited by the longstanding authority of FHFA and its 

predecessor, the Office of Federal Housing Enterprise Oversight, to place the GSEs into 

conservatorship and manage their assets.  Given this limitation, Plaintiff cannot assert a 

legally cognizable property interest in the GSEs’ profits or assets when in conservatorship. 

For takings purposes, property interests are limited by the statutory and regulatory 

framework in existence when the property was acquired.  Such legal framework inheres in 

the property, negating any Fifth Amendment takings when the Government acts within the 

contours of the framework.  See, e.g., Acceptance Ins. Cos. v. United States, 583 F.3d 849, 

857-58 (Fed. Cir. 2009).  Shareholders, accordingly, lack any property interest cognizable 

under the Takings Clause in shares of entities that are in conservatorship or receivership, 

because the laws authorizing conservatorship and receivership actions inhere in, and thus 

limit, the shareholders’ rights in those shares.  See Branch v. United States, 69 F.3d 1571, 

1575 (Fed. Cir. 1995); Golden Pacific Bancorp v. United States, 15 F.3d 1066, 1073-74 
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(Fed. Cir. 1994); Cal. Hous. Sec., Inc. v. United States, 959 F.2d 955, 957 (Fed. Cir. 1992); 

see also Am. Cont’l Corp. v. United States, 22 Cl. Ct. 692, 701 (1991).  Specifically, 

regulated financial institutions lack “the fundamental right to exclude the government from 

[their] property;” as such, shareholders in those institutions hold “less than the full bundle 

of property rights.”  See Golden Pacific, 15 F.3d at 1073-74 (internal quotations omitted).   

The same result holds here.  Since their inception, the GSEs have been subject to 

federal oversight and regulation.  Further, they have been subject to appointment of a 

conservator, first under the Safety and Soundness Act, 12 U.S.C. § 4619, and more recently 

under HERA, 12 U.S.C. § 4617.  Congress granted FHFA the authority, with or without 

the consent of the GSEs or their shareholders, to appoint a conservator “for the purpose of 

reorganizing, rehabilitating, or winding up the affairs of a regulated entity.”  12 U.S.C. § 

4617(a)(2).  While a GSE is in conservatorship, FHFA is authorized to take over the assets 

and conduct the business of the GSEs, with all the powers of shareholders, directors, and 

officers.  Id. § 4617(b)(2).  This statutory authority includes the authority to “transfer or 

sell any asset or liability” of the GSE.  Id. § 4617(b)(2)(G).  Not only does HERA give 

FHFA the authority to operate the GSEs, the statute broadly authorizes FHFA to take any 

action that FHFA determines to be in the best interests of the GSEs.  Id. § 4617(b)(2)(J).  

This “enduring regulatory scheme governing the GSEs at the time [Plaintiff] purchased 

[his] shares represents the ‘background principle’ that inheres in the stock certificates.”  

Perry Capital, 70 F. Supp. 3d at 241.  Under that framework, Plaintiff’s rights as a 

shareholder were always and continue to be subject to the statutory right of the federal 

government to place the GSEs in conservatorship. 
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For this reason, Plaintiff lacks the cognizable property interest that is a necessary 

prerequisite for a takings claim.  His alleged property rights are nearly identical to those 

found insufficient in Golden Pacific and California Housing Securities.  Like the regulators 

in each of those cases, FHFA possessed the statutory right to place the GSEs into 

conservatorships, and this right inhered in the Plaintiff’s shares.  As a shareholder in 

regulated financial institutions, Plaintiff lacks the right to exclude others, and specifically 

lacks the right to exclude federal regulators.  See Golden Pacific, 15 F.3d at 1073-74.  

Plaintiff made a voluntary choice to invest in regulated entities and his investment is thus 

subject to these limitations.  See id. at 1073 (“Golden Pacific voluntarily entered into the 

highly regulated banking industry by choosing to invest in the Bank.”). 

Golden Pacific and California Housing “stand for the general notion that investors 

have no right to exclude the government from their alleged property interests when the 

regulated institution in which they own shares is placed into conservatorship or 

receivership.”  Perry Capital, 70 F. Supp. 3d at 242.  As the court in Perry Capital found, 

the reasoning from these cases are persuasive in the context of the GSEs and the FHFA:    

By statutory definition, the GSEs are subject to governmental control at the 

discretion of FHFA's director. 12 U.S.C. § 4617(a)(2). Therefore, the GSE 

shareholders necessarily lack the right to exclude the government from their 

investment when FHFA places the GSEs under governmental control—e.g., 

into conservatorship. This conclusion is especially true since the statute 

explicitly grants FHFA the power to assume “all rights ... of the regulated 

entity, and of any stockholder. . . .” See 12 U.S.C. § 4617(b)(2)(i). 

Perry Capital, 70 F. Supp. 3d at 241–42.   

Here, as in Golden Pacific and Perry Capital, the lack of a cognizable property 

interest defeats the claim.  For these reasons, Plaintiff’s asserted property interests are 

non-cognizable and non-compensable as a taking. 
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B. Plaintiff Has Not Alleged Facts Necessary To Demonstrate a Taking 

Even if conservatorship of a regulated financial institution could give rise to a 

takings claim, which it cannot, Plaintiff has not identified any government action that 

constitutes a taking under the Fifth Amendment.  Plaintiff does not allege any physical 

taking, nor could he, given that the regulation of a financial institution is simply not a 

physical taking.  See Cal. Hous. Sec., 959 F.2d at 958; Branch, 69 F.3d at 1576; Golden 

Pacific, 15 F.3d at 1073-74.  Thus, Plaintiff’s claim can only be understood to assert a 

regulatory taking claim.  No such regulatory taking occurred here. 

Plaintiff has not alleged a valid regulatory taking, under either a categorical or 

balancing analysis.  Under a categorical, or “total wipeout,” theory, a taking may be 

established by showing that a “regulation denies all economically beneficial or productive 

use of land.”  Lucas, 505 U.S. at 1015.  The Lucas analysis, however, has only been applied 

to allegations regarding real property.  See, e.g. Hawkeye Commodity Promotions, Inc. v. 

Vilsack, 486 F.3d 430, 441 (8th Cir. 2007) (“Lucas protects real property only”); see also 

Branch, 69 F.3d at 1576 (finding, based on Lucas, that principles of takings law applicable 

to real property do not apply to statutes imposing monetary liability).  Since real property 

is not at issue in this case, Plaintiff cannot maintain a categorical taking claim. 

Even if the Lucas analysis could be extended to the facts of this case, however, 

Plaintiff cannot demonstrate that the Third Amendment deprived him of all beneficial use 

of his shares.  As the court in Perry Capital found, investors in the GSEs “maintain 

‘economically beneficial use’ of their shares, since the stock very much remains a tradeable 

equity.  Indeed, GSE shares are traded daily on public over-the-counter (OTC) exchanges.”  
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Perry Capital, 70 F. Supp. 3d at 243.  Thus, Plaintiff cannot establish a “total wipeout” of 

share value. 

Absent any categorical taking, Plaintiff’s regulatory taking claim is governed by 

Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978).  See Cienega Gardens 

v. United States, 331 F.3d 1319, 1337 (Fed. Cir. 2003).  The Penn Central inquiry looks at 

three factors: (1) the economic impact of the regulation, (2) the extent to which the 

regulation interferes with investment-backed expectations, and (3) the nature or character 

of the governmental action.  438 U.S. at 125.  Failure to meet one of the three factors is 

usually fatal to a Penn Central takings claim.  Res. Invs., Inc. v. United States, 85 Fed. Cl. 

447, 511 (2009).  Plaintiff’s claim fails to satisfy any of these three factors. 

First, Plaintiff has failed to show that the Third Amendment had any economic 

impact upon his dividend or liquidation rights.  The GSEs were placed into conservatorship 

because both were at the brink of insolvency, and could have been liquidated absent 

Treasury’s extraordinary commitment and provision of hundreds of billions of dollars in 

taxpayer funds to those entities.  Indeed, since the formation of the PSPAs, the GSEs have 

been prohibited from distributing dividends to junior shareholders.  Moreover, in the event 

of receivership, junior shareholders would receive no more than what they would have 

received if the entities had liquidated in 2008.  See 12 U.S.C. § 4617(e).  Because “[t]he 

existence of economic injury is indispensable to demonstrating a regulatory taking,” Seiber 

v. United States, 364 F.3d 1356, 1370 (Fed. Cir. 2004), the takings claim thus fails.  See 

Perry Capital, 70 F. Supp. 3d at 244 (holding that the Third Amendment had “no economic 

impact” on the alleged property rights of investors in GSEs because that amendment did 

not render “their prospects of receiving dividends any less discretionary than they were 
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prior to the amendment,” and because their alleged right to any liquidation preferences 

remained “at best, theoretical while the GSEs remain in conservatorship”).  

Second, shareholders do not have reasonable investment-backed expectations that 

highly regulated entities, such as the GSEs, will not be placed into conservatorship or 

receivership.  See Golden Pacific, 15 F.3d at 1074-75; Cal. Hous. Sec., 959 F.2d at 958-

59; see also Am. Cont’l Corp., 22 Cl. Ct. at 697 (1991).  Given the prohibition in the PSPAs 

against the distribution of dividends to junior shareholders, and the statutory limit on the 

junior shareholders’ liquidation preference, Plaintiff cannot credibly contend that he 

possessed a reasonable expectation to receive those payments at any time, much less while 

the GSEs are in conservatorship.  See Perry Capital, 70 F. Supp. 3d at 245 (noting that 

“[t]here can be no doubt that [GSE shareholders] understood the risks intrinsic to 

investments in entities as closely regulated as the GSEs,” and accordingly that the Third 

Amendment did not deprive them of “any reasonable investment-backed expectations”). 

Third, with respect to the third Penn Central factor—the nature or character of the 

governmental action—the analysis focuses on the question of whether a plaintiff is being 

forced to bear a financial burden that should properly fall on the greater public.  See Rose 

Acre Farms, Inc. v. United States, 559 F.3d 1260, 1282 (Fed. Cir. 2009).  “[I]t is rational 

to attempt to impose the costs inherent in a certain type of business activity on ‘those who 

have profited from the fruits’ of the business in question.”  Branch, 69 F.3d at 1580 

(quoting Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 18 (1976)).  This factor weighs 

against takings liability, as Fannie Mae and Freddie Mac shareholders have benefitted for 

years from those entities’ unique relationship with the government.  In the American 

system of finance, shareholders should, properly, absorb any costs that arose from their 
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investments.  In the case of Fannie Mae, Freddie Mac, and the financial crisis, however, 

shareholders have not borne those costs; instead, Treasury committed and provided 

hundreds of billions of dollars in taxpayer funds to rescue the entities.  Having gained that 

benefit, the shareholders cannot credibly claim that the Fifth Amendment demands that 

Treasury and the United States taxpayers compensate them further for their investment.  

Under Penn Central, the character of the Government’s actions undermines the takings 

claim. 

C. The United States Cannot Be Subject to Takings Liability Because It 

Entered into the Third Amendment as a Market Participant 

Plaintiff’s takings claim is based upon contractual agreements between Treasury 

and each GSE, through FHFA as conservator.  Takings claims, however, cannot be 

premised upon Government action undertaken in a proprietary or commercial capacity.  

See, e.g., Alaska Airlines, Inc. v. Johnson, 8 F.3d 791, 798 (Fed. Cir. 1993).  When it agreed 

with FHFA11 to modify the PSPAs (and, indeed, when it chose to invest in the GSEs in the 

first place), Treasury was a commercial actor.  Thus, the execution of the Third 

Amendment could not have triggered any Fifth Amendment obligations. 

For purposes of the Takings Clause, there is a fundamental distinction between 

actions of the Government as sovereign and actions undertaken in a commercial or 

proprietary capacity.  When the United States “comes down from its position of 

sovereignty and enters the domain of commerce,” it acts “in its proprietary capacity and 

not in its sovereign capacity.”  Sun Oil Co. v. United States, 572 F.2d 786, 818 (Cl. Ct. 

1978); see also Cox v. Kurt’s Marine Diesel of Tampa, Inc., 785 F.2d 935, 936 (11th Cir. 

                                                 
11 As noted above, it is the Government’s position that the FHFA, when it acts as 

conservator for the GSEs, is not the United States and thus cannot be liable under the 

Takings Clause.  See supra n. 10. 
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1986) (noting that “in its proprietary capacity, the government’s activities are analogous to 

those of a private concern”). 

The Government’s powers to condemn and regulate private property are uniquely 

sovereign.  The “scope of the ‘public use’ requirement of the Takings Clause is 

coterminous with the scope of a sovereign’s police powers.”  Ruckelshaus v. Monsanto 

Co., 467 U.S. 986, 1014 (1984) (internal quotes omitted).  The Takings Clause of the Fifth 

Amendment can require compensation where the Government exercises such sovereign 

powers.  See, e.g., Lingle v. Chevron USA, Inc., 544 U.S. 528, 537 (2005).  Conversely, 

where the Government “comes down from its position of sovereignty and enters the domain 

of commerce,” the Takings Clause has no role.  Sun Oil, 572 F.2d at 818; see also Alaska 

Airlines, 8 F.3d at 798.  Moreover, for purposes of the Takings Clause, the Government 

acts in its proprietary capacity when it participates in the marketplace, regardless of the 

public policy objectives underlying its actions.  See St. Christopher Assocs., LP v. United 

States, 511 F.3d 1376, 1385 (Fed. Cir. 2008) (HUD acted in proprietary capacity in making 

loans, notwithstanding objective to provide affordable housing). 

Plaintiff bases his takings claim, not on any action taken by Treasury in the exercise 

of sovereign powers, but instead on Treasury’s agreement to modify the PSPAs.  Because 

Treasury’s action was undertaken in a proprietary capacity, and indeed was the sort of 

arrangement that a private party might demand in similar circumstances, that action cannot 

give rise to a takings claim.  See id. at 1385 (“[T]akings claims do not arise [where] the 

government is acting in its proprietary rather than its sovereign capacity.”); Alaska Airlines, 

8 F.3d at 798 (holding that “actions . . . taken in apparent good faith in the government’s 

proprietary capacity, not in its sovereign capacity, . . . did not constitute a taking”); Sun 
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Oil, 572 F.2d at 818 (rejecting taking claim where the United States acted “in a proprietary 

capacity rather than a sovereign capacity”).  Accordingly, Plaintiff’s takings claim should 

be dismissed. 

Conclusion 

For the foregoing reasons, the complaint should be dismissed pursuant to Rule 

12(b)(1) of the Federal Rules of Civil Procedure for lack of jurisdiction, or Rule 12(b)(6) 

of those Rules for failure to state a claim. 
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EXECUTION VERSION 

AMENDED AND RESTATED SENIOR PREFERRED STOCK PURCHASE 
AGREEMENT 

  AMENDED AND RESTATED SENIOR PREFERRED STOCK PURCHASE 
AGREEMENT (this “Agreement”) dated as of September 26, 2008, between the UNITED 
STATES DEPARTMENT OF THE TREASURY (“Purchaser”) and FEDERAL NATIONAL 
MORTGAGE ASSOCIATION (“Seller”), acting through the Federal Housing Finance Agency 
(the “Agency”) as its duly appointed conservator (the Agency in such capacity, “Conservator”).
Reference is made to Article 1 below for the meaning of capitalized terms used herein without 
definition.

Background

  A.  The Agency has been duly appointed as Conservator for Seller pursuant to 
Section 1367(a) of the Federal Housing Enterprises Financial Safety and Soundness Act of 1992 
(as amended, the “FHE Act”).  Conservator has determined that entry into this Agreement is (i) 
necessary to put Seller in a sound and solvent condition; (ii) appropriate to carry on the business 
of Seller and preserve and conserve the assets and property of Seller; and (iii) otherwise consis-
tent with its powers, authorities and responsibilities. 

B.  Purchaser is authorized to purchase obligations and other securities issued by 
Seller pursuant to Section 304(g) of the Federal National Mortgage Association Charter Act, as 
amended (the “Charter Act”).  The Secretary of the Treasury has determined, after taking into 
consideration the matters set forth in Section 304(g)(1)(C) of the Charter Act, that the purchases 
contemplated herein are necessary to (i) provide stability to the financial markets; (ii) prevent 
disruptions in the availability of mortgage finance; and (iii) protect the taxpayer. 

C.  Purchaser and Seller executed and delivered the Senior Preferred Stock Pur-
chase Agreement dated as of September 7, 2008 (the “Original Agreement”), and the parties 
thereto desire to amend and restate the Original Agreement in its entirety as set forth herein. 

  THEREFORE, the parties hereto agree as follows: 

Terms and Conditions 

1. DEFINITIONS 

 As used in this Agreement, the following terms shall have the meanings set forth 
below:

“Affiliate” means, when used with respect to a specified Person (i) any direct or indirect holder 
or group (as defined in Sections 13(d) and 14(d) of the Exchange Act) of holders of 10.0% or 
more of any class of capital stock of such Person and (ii) any current or former director or officer 
of such Person, or any other current or former employee of such Person that currently exercises 
or formerly exercised a material degree of Control over such Person, including without limitation 
each current or former Named Executive Officer of such Person. 
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“Available Amount” means, as of any date of determination, the lesser of (a) the Deficiency 
Amount as of such date and (b) the Maximum Amount as of such date.   

“Business Day” means any day other than a Saturday, Sunday or other day on which commercial 
banks are authorized to close under United States federal law and the law of the State of New 
York.

“Capital Lease Obligations” of any Person shall mean the obligations of such Person to pay rent 
or other amounts under any lease of (or other similar arrangement conveying the right to use) 
real or personal property, or a combination thereof, which obligations are required to be classi-
fied and accounted for as capital leases on a balance sheet of such Person under GAAP and, for 
purposes hereof, the amount of such obligations at any time shall be the capitalized amount 
thereof at such time determined in accordance with GAAP.

“Control” shall mean the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ownership of voting 
securities, by contract or otherwise. 

“Deficiency Amount” means, as of any date of determination, the amount, if any, by which (a) 
the total liabilities of Seller exceed (b) the total assets of Seller (such assets excluding the Com-
mitment and any unfunded amounts thereof), in each case as reflected on the balance sheet of 
Seller as of the applicable date set forth in this Agreement, prepared in accordance with GAAP; 
provided, however, that:  

(i)  for the avoidance of doubt, in measuring the Deficiency Amount liabilities shall ex-
clude any obligation in respect of any capital stock of Seller, including the Senior Pre-
ferred Stock contemplated herein; 

(ii)  in the event that Seller becomes subject to receivership or other liquidation process 
or proceeding, “Deficiency Amount” shall mean, as of any date of determination, the 
amount, if any, by which (a) the total allowed claims against the receivership or other ap-
plicable estate (excluding any liabilities of or transferred to any LLRE (as defined in Sec-
tion 5.4(a)) created by a receiver) exceed (b) the total assets of such receivership or other 
estate (excluding the Commitment, any unfunded amounts thereof and any assets of or 
transferred to any LLRE, but including the value of the receiver’s interest in any LLRE);  

(iii)  to the extent Conservator or a receiver of Seller, or any statute, rule, regulation or 
court of competent jurisdiction, specifies or determines that a liability of Seller (including 
without limitation a claim against Seller arising from rescission of a purchase or sale of a 
security issued by Seller (or guaranteed by Seller or with respect to which Seller is oth-
erwise liable) or for damages arising from the purchase, sale or retention of such a secu-
rity) shall be subordinated (other than pursuant to a contract providing for such subordi-
nation) to all other liabilities of Seller or shall be treated on par with any class of equity 
of Seller, then such liability shall be excluded in the calculation of Deficiency Amount; 
and

Case 5:16-cv-01054-FB   Document 15-1   Filed 01/09/17   Page 3 of 29



- 3 - 

(iv)  the Deficiency Amount may be increased above the otherwise applicable amount by 
the mutual written agreement of Purchaser and Seller, each acting in its sole discretion.

“Designated Representative” means Conservator or (a) if Conservator has been superseded by a 
receiver pursuant to Section 1367(a) of the FHE Act, such receiver, or (b) if Seller is not in con-
servatorship or receivership pursuant to Section 1367(a) of the FHE Act, Seller’s chief financial 
officer. 

“Director” shall mean the Director of the Agency. 

“Effective Date” means the date on which this Agreement shall have been executed and delivered 
by both of the parties hereto. 

“Equity Interests” of any Person shall mean any and all shares, interests, rights to purchase or 
otherwise acquire, warrants, options, participations or other equivalents of or interests in (how-
ever designated) equity, ownership or profits of such Person, including any preferred stock, any 
limited or general partnership interest and any limited liability company membership interest, 
and any securities or other rights or interests convertible into or exchangeable for any of the 
foregoing.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regu-
lations of the SEC promulgated thereunder. 

“GAAP” means generally accepted accounting principles in effect in the United States as set 
forth in the opinions and pronouncements of the Accounting Principles Board and the American 
Institute of Certified Public Accountants and statements and pronouncements of the Financial 
Accounting Standards Board from time to time.   

“Indebtedness” of any Person means, for purposes of Section 5.5 only, without duplication, (a) 
all obligations of such Person for money borrowed by such Person, (b) all obligations of such 
Person evidenced by bonds, debentures, notes or similar instruments, (c) all obligations of such 
Person under conditional sale or other title retention agreements relating to property or assets 
purchased by such Person, (d) all obligations of such Person issued or assumed as the deferred 
purchase price of property or services, other than trade accounts payable, (e) all Capital Lease 
Obligations of such Person, (f) obligations, whether contingent or liquidated, in respect of letters 
of credit (including standby and commercial), bankers’ acceptances and similar instruments and 
(g) any obligation of such Person, contingent or otherwise, guaranteeing or having the economic 
effect of guaranteeing any Indebtedness of the types set forth in clauses (a) through (f) payable 
by another Person other than Mortgage Guarantee Obligations. 

“Liquidation End Date” means the date of completion of the liquidation of Seller’s assets. 

“Maximum Amount” means, as of any date of determination, $100,000,000,000 (one hundred 
billion dollars), less the aggregate amount of funding under the Commitment prior to such date. 
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“Mortgage Assets” of any Person means assets of such Person consisting of mortgages, mortgage 
loans, mortgage-related securities, participation certificates, mortgage-backed commercial paper, 
obligations of real estate mortgage investment conduits and similar assets, in each case to the ex-
tent such assets would appear on the balance sheet of such Person in accordance with GAAP as 
in effect as of the date hereof (and, for the avoidance of doubt, without giving effect to any 
change that may be made hereafter in respect of Statement of Financial Accounting Standards 
No. 140 or any similar accounting standard). 

“Mortgage Guarantee Obligations” means guarantees, standby commitments, credit enhance-
ments and other similar obligations of Seller, in each case in respect of Mortgage Assets. 

“Named Executive Officer” has the meaning given to such term in Item 402(a)(3) of Regulation 
S-K under the Exchange Act, as in effect on the date hereof.

“Person” shall mean any individual, corporation, limited liability company, partnership, joint 
venture, association, joint-stock company, trust, estate, unincorporated organization or govern-
ment or any agency or political subdivision thereof, or any other entity whatsoever. 

“SEC” means the Securities and Exchange Commission. 

“Senior Preferred Stock” means the Variable Liquidation Preference Senior Preferred Stock of 
Seller, substantially in the form of Exhibit A hereto. 

“Warrant” means a warrant for the purchase of common stock of Seller representing 79.9% of 
the common stock of Seller on a fully-diluted basis, substantially in the form of Exhibit B hereto. 

2. COMMITMENT

2.1. Commitment. Purchaser hereby commits to provide to Seller, on the terms and condi-
tions set forth herein, immediately available funds in an amount up to but not in excess of the 
Available Amount, as determined from time to time (the “Commitment”); provided, that in no 
event shall the aggregate amount funded under the Commitment exceed $100,000,000,000 (one 
hundred billion dollars).  The liquidation preference of the Senior Preferred Stock shall increase 
in connection with draws on the Commitment, as set forth in Section 3.3 below. 

2.2. Quarterly Draws on Commitment.  Within fifteen (15) Business Days following the de-
termination of the Deficiency Amount, if any, as of the end of each fiscal quarter of Seller which 
ends on or before the Liquidation End Date, the Designated Representative may, on behalf of 
Seller, request that Purchaser provide immediately available funds to Seller in an amount up to 
but not in excess of the Available Amount as of the end of such quarter.  Any such request shall 
be valid only if it is in writing, is timely made, specifies the account of Seller to which such 
funds are to be transferred, and contains a certification of the Designated Representative that the 
requested amount does not exceed the Available Amount as of the end of the applicable quarter.  
Purchaser shall provide such funds within sixty (60) days of its receipt of such request or, fol-
lowing any determination by the Director that the Director will be mandated by law to appoint a 
receiver for Seller if such funds are not received sooner, such shorter period as may be necessary 

Case 5:16-cv-01054-FB   Document 15-1   Filed 01/09/17   Page 5 of 29



- 5 - 

to avoid such mandatory appointment of a receiver if reasonably practicable taking into consid-
eration Purchaser’s access to funds. 

2.3. Accelerated Draws on Commitment.  Immediately following any determination by the 
Director that the Director will be mandated by law to appoint a receiver for Seller prior to the 
Liquidation End Date unless Seller’s capital is increased by an amount (the “Special Amount”)
up to but not in excess of the then current Available Amount (computed based on a balance sheet 
of Seller prepared in accordance with GAAP that differs from the most recent balance sheet of 
Seller delivered in accordance with Section 5.9(a) or (b)) on a date that is prior to the date that 
funds will be available to Seller pursuant to Section 2.2, Conservator may, on behalf of Seller, 
request that Purchaser provide to Seller the Special Amount in immediately available funds.  
Any such request shall be valid only if it is in writing, is timely made, specifies the account of 
Seller to which such funds are to be transferred, and contains certifications of Conservator that 
(i) the requested amount does not exceed the Available Amount (including computations in rea-
sonable detail and satisfactory to Purchaser of the then existing Deficiency Amount) and (ii) the 
requested amount is required to avoid the imminent mandatory appointment of a receiver for 
Seller.  Purchaser shall provide such funds within thirty (30) days of its receipt of such request 
or, if reasonably practicable taking into consideration Purchaser’s access to funds, any shorter 
period as may be necessary to avoid mandatory appointment of a receiver. 

2.4. Final Draw on Commitment.  Within fifteen (15) Business Days following the determi-
nation of the Deficiency Amount, if any, as of the Liquidation End Date (computed based on a 
balance sheet of Seller as of the Liquidation End Date prepared in accordance with GAAP), the 
Designated Representative may, on behalf of Seller, request that Purchaser provide immediately 
available funds to Seller in an amount up to but not in excess of the Available Amount as of the 
Liquidation End Date.  Any such request shall be valid only if it is in writing, is timely made, 
specifies the account of Seller to which such funds are to be transferred, and contains a certifica-
tion of the Designated Representative that the requested amount does not exceed the Available 
Amount (including computations in reasonable detail and satisfactory to Purchaser of the Defi-
ciency Amount as of the Liquidation End Date).  Purchaser shall provide such funds within sixty 
(60) days of its receipt of such request. 

2.5. Termination of Purchaser’s Obligations.  Subject to earlier termination pursuant to Sec-
tion 6.7, all of Purchaser’s obligations under and in respect of the Commitment shall terminate 
upon the earliest of:  (a) if the Liquidation End Date shall have occurred, (i) the payment in full 
of Purchaser’s obligations with respect to any valid request for funds pursuant to Section 2.4 or 
(ii) if there is no Deficiency Amount on the Liquidation End Date or if no such request pursuant 
to Section 2.4 has been made, the close of business on the 15th Business Day following the de-
termination of the Deficiency Amount, if any, as of the Liquidation End Date; (b) the payment in 
full of, defeasance of or other reasonable provision for all liabilities of Seller, whether or not 
contingent, including payment of any amounts that may become payable on, or expiry of or other 
provision for, all Mortgage Guarantee Obligations and provision for unmatured debts; and (c) the 
funding by Purchaser under the Commitment of an aggregate of $100,000,000,000 (one hundred 
billion dollars).  For the avoidance of doubt, the Commitment shall not be terminable by Pur-
chaser solely by reason of (i) the conservatorship, receivership or other insolvency proceeding of 
Seller or (ii) the Seller’s financial condition or any adverse change in Seller’s financial condition. 
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3. PURCHASE OF SENIOR PREFERRED STOCK AND WARRANT; FEES 

3.1. Initial Commitment Fee.  In consideration of the Commitment, and for no additional 
consideration, on the Effective Date (or as soon thereafter as is practicable) Seller shall sell and 
issue to Purchaser, and Purchaser shall purchase from Seller, (a) one million (1,000,000) shares 
of Senior Preferred Stock, with an initial liquidation preference equal to $1,000 per share 
($1,000,000,000 (one billion dollars) liquidation preference in the aggregate), and (b) the War-
rant.

3.2. Periodic Commitment Fee.  (a)  Commencing March 31, 2010, Seller shall pay to Pur-
chaser quarterly, on the last day of March, June, September and December of each calendar year 
(each a “Periodic Fee Date”), a periodic commitment fee (the “Periodic Commitment Fee”).  The 
Periodic Commitment Fee shall accrue from January 1, 2010.  

  (b)  The Periodic Commitment Fee is intended to fully compensate Purchaser for the sup-
port provided by the ongoing Commitment following December 31, 2009.  The amount of the 
Periodic Commitment Fee shall be set not later than December 31, 2009 with respect to the ensu-
ing five-year period, shall be reset every five years thereafter and shall be determined with refer-
ence to the market value of the Commitment as then in effect.  The amount of the Periodic 
Commitment Fee shall be mutually agreed by Purchaser and Seller, subject to their reasonable 
discretion and in consultation with the Chairman of the Federal Reserve; provided, that Pur-
chaser may waive the Periodic Commitment Fee for up to one year at a time, in its sole discre-
tion, based on adverse conditions in the United States mortgage market.   

 (c)  At the election of Seller, the Periodic Commitment Fee may be paid in cash or by 
adding the amount thereof ratably to the liquidation preference of each outstanding share of Sen-
ior Preferred Stock so that the aggregate liquidation preference of all such outstanding shares of 
Senior Preferred Stock is increased by an amount equal to the Periodic Commitment Fee.  Seller 
shall deliver notice of such election not later than three (3) Business Days prior to each Periodic 
Fee Date.  If the Periodic Commitment Fee is not paid in cash by 12:00 pm (New York time) on 
the applicable Periodic Fee Date (irrespective of Seller’s election pursuant to this subsection), 
Seller shall be deemed to have elected to pay the Periodic Commitment Fee by adding the 
amount thereof to the liquidation preference of the Senior Preferred Stock, and the aggregate liq-
uidation preference of the outstanding shares of Senior Preferred Stock shall thereupon be auto-
matically increased, in the manner contemplated by the first sentence of this section, by an ag-
gregate amount equal to the Periodic Commitment Fee then due.   

3.3. Increases of Senior Preferred Stock Liquidation Preference as a Result of Funding un-
der the Commitment.  The aggregate liquidation preference of the outstanding shares of Senior 
Preferred Stock shall be automatically increased by an amount equal to the amount of each draw 
on the Commitment pursuant to Article 2 that is funded by Purchaser to Seller, such increase to 
occur simultaneously with such funding and ratably with respect to each share of Senior Pre-
ferred Stock.

3.4. Notation of Increase in Liquidation Preference.  Seller shall duly mark its records to re-
flect each increase in the liquidation preference of the Senior Preferred Stock contemplated 
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herein (but, for the avoidance of doubt, such increase shall be effective regardless of whether 
Seller has properly marked its records). 

4. REPRESENTATIONS

 Seller represents and warrants as of the Effective Date, and shall be deemed to have rep-
resented and warranted as of the date of each request for and funding of an advance under the 
Commitment pursuant to Article 2, as follows: 

4.1. Organization and Good Standing.  Seller is a corporation, chartered by the Congress of 
the United States, duly organized, validly existing and in good standing under the laws of the 
United States and has all corporate power and authority to carry on its business as now con-
ducted and as proposed to be conducted.

4.2. Organizational Documents.  Seller has made available to Purchaser a complete and cor-
rect copy of its charter and bylaws, each as amended to date (the “Organizational Documents”).
The Organizational Documents are in full force and effect.  Seller is not in violation of any pro-
vision of its Organizational Documents. 

4.3. Authorization and Enforceability.  All corporate or other action on the part of Seller or 
Conservator necessary for the authorization, execution, delivery and performance of this Agree-
ment by Seller and for the authorization, issuance and delivery of the Senior Preferred Stock and 
the Warrant being purchased under this Agreement, has been taken.  This Agreement has been 
duly and validly executed and delivered by Seller and (assuming due authorization, execution 
and delivery by the Purchaser) shall constitute the valid and legally binding obligation of Seller, 
enforceable against Seller in accordance with its terms, except to the extent the enforceability 
thereof may be limited by bankruptcy laws, insolvency laws, reorganization laws, moratorium 
laws or other laws of general applicability affecting creditors’ rights generally or by general eq-
uitable principles (regardless of whether enforcement is sought in a proceeding in equity or at 
law).  The Agency is acting as conservator for Seller under Section 1367 of the FHE Act.  The 
Board of Directors of Seller, by valid action at a duly called meeting of the Board of Directors on 
September 6, 2008, consented to the appointment of the Agency as conservator for purposes of 
Section 1367(a)(3)(I) of the FHE Act, and the Director of the Agency has appointed the Agency 
as Conservator for Seller pursuant to Section 1367(a)(1) of the FHE Act, and each such action 
has not been rescinded, revoked or modified in any respect. 

4.4. Valid Issuance.  When issued in accordance with the terms of this Agreement, the Senior 
Preferred Stock and the Warrant will be duly authorized, validly issued, fully paid and non-
assessable, free and clear of all liens and preemptive rights.  The shares of common stock to 
which the holder of the Warrant is entitled have been duly and validly reserved for issuance.
When issued and delivered in accordance with the terms of this Agreement and the Warrant, 
such shares will be duly authorized, validly issued, fully paid and nonassessable, free and clear 
of all liens and preemptive rights. 
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4.5. Non-Contravention.

(a)  The execution, delivery or performance by Seller of this Agreement and the con-
summation by Seller of the transactions contemplated hereby do not and will not (i) conflict with 
or violate any provision of the Organizational Documents of Seller; (ii) conflict with or violate 
any law, decree or regulation applicable to Seller or by which any property or asset of Seller is 
bound or affected, or (iii) result in any breach of, or constitute a default (with or without notice 
or lapse of time, or both) under, or give to others any right of termination, amendment, accelera-
tion or cancellation of, or result in the creation of a lien upon any of the properties or assets of 
Seller, pursuant to any note, bond, mortgage, indenture or credit agreement, or any other con-
tract, agreement, lease, license, permit, franchise or other instrument or obligation to which 
Seller is a party or by which Seller is bound or affected, other than, in the case of clause (iii), any 
such breach, default, termination, amendment, acceleration, cancellation or lien that would not 
have and would not reasonably be expected to have, individually or in the aggregate, a material 
adverse effect on the business, property, operations or condition of the Seller, the authority of the 
Conservator or the validity or enforceability of this Agreement (a “Material Adverse Effect”). 

 (b)  The execution and delivery of this Agreement by Seller does not, and the consumma-
tion by Seller of the transactions contemplated by this Agreement will not, require any consent, 
approval, authorization, waiver or permit of, or filing with or notification to, any governmental 
authority or any other person, except for such as have already been obtained. 

5. COVENANTS

 From the Effective Date until such time as the Senior Preferred Stock shall have been re-
paid or redeemed in full in accordance with its terms:  

5.1. Restricted Payments.  Seller shall not, and shall not permit any of its subsidiaries to, in 
each case without the prior written consent of Purchaser, declare or pay any dividend (preferred 
or otherwise) or make any other distribution (by reduction of capital or otherwise), whether in 
cash, property, securities or a combination thereof, with respect to any of Seller’s Equity Inter-
ests (other than with respect to the Senior Preferred Stock or the Warrant) or directly or indi-
rectly redeem, purchase, retire or otherwise acquire for value any of Seller’s Equity Interests 
(other than the Senior Preferred Stock or the Warrant), or set aside any amount for any such pur-
pose.

5.2. Issuance of Capital Stock.  Seller shall not, and shall not permit any of its subsidiaries to, 
in each case without the prior written consent of Purchaser, sell or issue Equity Interests of Seller 
or any of its subsidiaries of any kind or nature, in any amount, other than the sale and issuance of 
the Senior Preferred Stock and Warrant on the Effective Date and the common stock subject to 
the Warrant upon exercise thereof, and other than as required by (and pursuant to) the terms of 
any binding agreement as in effect on the date hereof.   

5.3. Conservatorship.  Seller shall not (and Conservator, by its signature below, agrees that it 
shall not), without the prior written consent of Purchaser, terminate, seek termination of or per-
mit to be terminated the conservatorship of Seller pursuant to Section 1367 of the FHE Act, other 
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than in connection with a receivership pursuant to Section 1367 of the FHE Act.

5.4. Transfer of Assets.  Seller shall not, and shall not permit any of its subsidiaries to, in 
each case without the prior written consent of Purchaser, sell, transfer, lease or otherwise dispose 
of (in one transaction or a series of related transactions) all or any portion of its assets (including 
Equity Interests in other persons, including subsidiaries), whether now owned or hereafter ac-
quired (any such sale, transfer, lease or disposition, a “Disposition”), other than Dispositions for 
fair market value: 

(a)  to a limited life regulated entity (“LLRE”) pursuant to Section 1367(i) of the FHE 
Act;

 (b)  of assets and properties in the ordinary course of business, consistent with past prac-
tice; 

 (c)  in connection with a liquidation of Seller by a receiver appointed pursuant to Section 
1367(a) of the FHE Act;

 (d)  of cash or cash equivalents for cash or cash equivalents; or 

 (e)  to the extent necessary to comply with the covenant set forth in Section 5.7 below. 

5.5. Indebtedness.  Seller shall not, and shall not permit any of its subsidiaries to, in each 
case without the prior written consent of Purchaser, incur, assume or otherwise become liable for 
(a) any Indebtedness if, after giving effect to the incurrence thereof, the aggregate Indebtedness 
of Seller and its subsidiaries on a consolidated basis would exceed 110.0% of the aggregate In-
debtedness of Seller and its subsidiaries on a consolidated basis as of June 30, 2008 or (b) any 
Indebtedness if such Indebtedness is subordinated by its terms to any other Indebtedness of 
Seller or the applicable subsidiary.  For purposes of this covenant the acquisition of a subsidiary 
with Indebtedness will be deemed to be the incurrence of such Indebtedness at the time of such 
acquisition.

5.6. Fundamental Changes.  Seller shall not, and shall not permit any of its subsidiaries to, in 
each case without the prior written consent of Purchaser, (i) merge into or consolidate or amal-
gamate with any other Person, or permit any other Person to merge into or consolidate or amal-
gamate with it, (ii) effect a reorganization or recapitalization involving the common stock of 
Seller, a reclassification of the common stock of Seller or similar corporate transaction or event 
or (iii) purchase, lease or otherwise acquire (in one transaction or a series of transactions) all or 
substantially all of the assets of any other Person or any division, unit or business of any Person. 
     

5.7. Mortgage Assets.  Seller shall not own, as of any applicable date, Mortgage Assets in 
excess of (i) on December 31, 2009, $850 billion, or (ii) on December 31 of each year thereafter, 
90.0% of the aggregate amount of Mortgage Assets of Seller as of December 31 of the immedi-
ately preceding calendar year; provided, that in no event shall Seller be required under this Sec-
tion 5.7 to own less than $250 billion in Mortgage Assets.
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5.8. Transactions with Affiliates. Seller shall not, and shall not permit any of its subsidiaries 
to, without the prior written consent of Purchaser, engage in any transaction of any kind or nature 
with an Affiliate of Seller unless such transaction is (i) pursuant to this Agreement, the Senior 
Preferred Stock or the Warrant, (ii) upon terms no less favorable to Seller than would be ob-
tained in a comparable arm’s-length transaction with a Person that is not an Affiliate of Seller or 
(iii) a transaction undertaken in the ordinary course or pursuant to a contractual obligation or 
customary employment arrangement in existence as of the date hereof.

5.9. Reporting.  Seller shall provide to Purchaser:

(a)  not later than the time period specified in the SEC’s rules and regulations with re-
spect to issuers as to which Section 13 and 15(d) of the Exchange Act apply, annual reports on 
Form 10-K (or any successor or comparable form) containing the information required to be con-
tained therein (or required in such successor or comparable form); 

(b)  not later than the time period specified in the SEC’s rules and regulations with re-
spect to issuers as to which Section 13 and 15(d) of the Exchange Act apply, reports on Form 10-
Q (or any successor or comparable form) containing the information required to be contained 
therein (or required in such successor or comparable form);  

(c)  promptly from time to time after the occurrence of an event required to be therein re-
ported (and in any event within the time period specified in the SEC’s rules and regulations), 
such other reports on Form 8-K (or any successor or comparable form); 

 (d)  concurrently with any delivery of financial statements under paragraphs (a) or (b) 
above, a certificate of the Designated Representative, (i) certifying that Seller is (and since the 
last such certificate has at all times been) in compliance with each of the covenants contained 
herein and that no representation made by Seller herein or in any document delivered pursuant 
hereto or in connection herewith was false or misleading in any material respect when made, or, 
if the foregoing is not true, specifying the nature and extent of the breach of covenant and/or rep-
resentation and any corrective action taken or proposed to be taken with respect thereto, and 
(ii) setting forth computations in reasonable detail and satisfactory to the Purchaser of the Defi-
ciency Amount, if any; 

 (e)  promptly, from time to time, such other information regarding the operations, busi-
ness affairs, plans, projections and financial condition of Seller, or compliance with the terms of 
this Agreement, as Purchaser may reasonably request; and 

 (f)  as promptly as reasonably practicable, written notice of the following: 

(i)  the occurrence of the Liquidation End Date; 

(ii)  the filing or commencement of, or any written threat or notice of intention of 
any Person to file or commence, any action, suit or proceeding, whether at law or in eq-
uity or by or before any governmental authority or in arbitration, against Conservator, 
Seller or any other Person which, if adversely determined, would reasonably be expected 
to have a Material Adverse Effect; 
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  (iii)  any other development that is not a matter of general public knowledge and 
that has had, or would reasonably be expected to have, a Material Adverse Effect. 

 5.10. Executive Compensation.  Seller shall not, without the consent of the Director, in con-
sultation with the Secretary of the Treasury, enter into any new compensation arrangements with, 
or increase amounts or benefits payable under existing compensation arrangements of, any 
Named Executive Officer of Seller. 

6. MISCELLANEOUS

6.1. No Third-Party Beneficiaries.  Until the termination of the Commitment, at any time 
during the existence and continuance of a payment default with respect to debt securities issued 
by Seller and/or a default by Seller with respect to any Mortgage Guarantee Obligations, any 
holder of such defaulted debt securities or beneficiary of such Mortgage Guarantee Obligations 
(collectively, the “Holders”) may (a) deliver notice to the Seller and the Designated Representa-
tive requesting exercise of all rights available to them under this Agreement to draw on the 
Commitment up to the lesser of the amount necessary to cure the outstanding payment defaults 
and the Available Amount as of the last day of the immediately preceding fiscal quarter (the 
“Demand Amount”), (b) if Seller and the Designated Representative fail to act as requested 
within thirty (30) days of such notice, seek judicial relief for failure of the Seller to draw on the 
Commitment, and (c) if Purchaser shall fail to perform its obligations in respect of any draw on 
the Commitment, and Seller and/or the Designated Representative shall not be diligently pursu-
ing remedies in respect of such failure, file a claim in the United States Court of Federal Claims 
for relief requiring Purchaser to pay Seller the Demand Amount in the form of liquidated dam-
ages.  Any payment of liquidated damages to Seller under the previous sentence shall be treated 
for all purposes, including the provisions of the Senior Preferred Stock and Section 3.3 of this 
Agreement, as a draw and funding of the Commitment pursuant to Article 2.  The Holders shall 
have no other rights under or in respect of this Agreement, and the Commitment shall not other-
wise be enforceable by any creditor of Seller or by any other Person other than the parties hereto, 
and no such creditor or other Person is intended to be, or shall be, a third party beneficiary of any 
provision of this Agreement.   

6.2. Non-Transferable; Successors.  The Commitment is solely for the benefit of Seller and 
shall not inure to the benefit of any other Person (other than the Holders to the extent set forth in 
Section 6.1), including any entity to which the charter of Seller may be transferred, to any LLRE 
or to any other successor to the assets, liabilities or operations of Seller.  The Commitment may 
not be assigned or otherwise transferred, in whole or in part, to any Person (including, for the 
avoidance of doubt, any LLRE to which a receiver has assigned all or a portion of Seller’s assets) 
without the prior written consent of Purchaser (which may be withheld in its sole discretion).  In 
no event shall any successor to Seller (including such an LLRE) be entitled to the benefit of the 
Commitment without the prior written consent of Purchaser.  Seller and Conservator, for them-
selves and on behalf of their permitted successors, covenant and agree not to transfer or purport 
to transfer the Commitment in contravention of the terms hereof, and any such attempted transfer 
shall be null and void ab initio.  It is the expectation of the parties that, in the event Seller were 
placed into receivership and an LLRE formed to purchase certain of its assets and assume certain 
of its liabilities, the Commitment would remain with Seller for the benefit of the holders of the 
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debt of Seller not assumed by the LLRE. 

6.3. Amendments; Waivers. This Agreement may be waived or amended solely by a writing 
executed by both of the parties hereto, and, with respect to amendments to or waivers of the pro-
visions of Sections 5.3, 6.2 and 6.11, the Conservator; provided, however, that no such waiver or 
amendment shall decrease the aggregate Commitment or add conditions to funding the amounts 
required to be funded by Purchaser under the Commitment if such waiver or amendment would, 
in the reasonable opinion of Seller, adversely affect in any material respect the holders of debt 
securities of Seller and/or the beneficiaries of Mortgage Guarantee Obligations, in each case in 
their capacities as such, after taking into account any alternative arrangements that may be im-
plemented concurrently with such waiver or amendment.  In no event shall any rights granted 
hereunder prevent the parties hereto from waiving or amending in any manner whatsoever the 
covenants of Seller hereunder.  

6.4. Governing Law; Jurisdiction; Venue.  This Agreement and the Warrant shall be gov-
erned by, and construed in accordance with, the federal law of the United States of America if 
and to the extent such federal law is applicable, and otherwise in accordance with the laws of the 
State of New York.  The Senior Preferred Stock shall be governed as set forth in the terms 
thereof.  Except as provided in section 6.1 and as otherwise required by law, the United States 
District Court for the District of Columbia shall have exclusive jurisdiction over all civil actions 
arising out of this Agreement, the Commitment, the Senior Preferred Stock and the Warrant, and 
venue for any such civil action shall lie exclusively in the United States District Court for the 
District of Columbia.  

6.5. Notices.  Any notices delivered pursuant to or in connection with this Agreement shall 
be delivered to the applicable parties at the addresses set forth below: 

  If to Seller: 

  Federal National Mortgage Association 
c/o Federal Housing Finance Authority 
1700 G Street, NW 
4th Floor 
Washington, DC 20552 
Attention:  General Counsel 

  If to Purchaser: 

United States Department of the Treasury 
1500 Pennsylvania Avenue, NW 
Washington DC   20220 
Attention:  Under Secretary for Domestic Finance 
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with a copy to: 

United States Department of the Treasury 
1500 Pennsylvania Avenue, NW 
Washington DC   20220 
Attention:  General Counsel 

  If to Conservator:   

Federal Housing Finance Authority 
1700 G Street, NW 
4th Floor 
Washington, DC 20552 
Attention:  General Counsel 

All notices and other communications provided for herein shall be in writing and shall be deliv-
ered by hand or overnight courier service, mailed by certified or registered mail.  All notices 
hereunder shall be effective upon receipt. 

6.6. Disclaimer of Guarantee.  This Agreement and the Commitment are not intended to and 
shall not be deemed to constitute a guarantee by Purchaser or any other agency or instrumentality 
of the United States of the payment or performance of any debt security or any other obligation, 
indebtedness or liability of Seller of any kind or character whatsoever.   

6.7. Effect of Order; Injunction; Decree.  If any order, injunction or decree is issued by any 
court of competent jurisdiction that vacates, modifies, amends, conditions, enjoins, stays or oth-
erwise affects the appointment of Conservator as conservator of Seller or otherwise curtails Con-
servator’s powers as such conservator (except in each case any order converting the conservator-
ship to a receivership under Section 1367(a) of the FHE Act), Purchaser may by written notice to 
Conservator and Seller declare this Agreement null and void, whereupon all transfers hereunder 
(including the issuance of the Senior Preferred Stock and the Warrant and any funding of the 
Commitment) shall be rescinded and unwound and all obligations of the parties (other than to 
effectuate such rescission and unwind) shall immediately and automatically terminate.   

6.8. Business Day.  To the extent that any deadline or date of performance of any right or ob-
ligation set forth herein shall fall on a day other than a Business Day, then such deadline or date 
of performance shall automatically be extended to the next succeeding Business Day. 

6.9. Entire Agreement.  This Agreement, together with the Senior Preferred Stock and War-
rant, contains the entire agreement between the parties hereto with respect to the transactions 
contemplated hereby and supersedes and cancels all prior agreements, including, but not limited 
to, all proposals, term sheets, statements, letters of intent or representations, written or oral, with 
respect thereto. 

 6.10. Remedies. In the event of a breach by Seller of any covenant or representation of Seller 
set forth herein, Purchaser shall be entitled to specific performance (in the case of a breach of 
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covenant), damages and such other remedies as may be available at law or in equity; provided,
that Purchaser shall not have the right to terminate the Commitment solely as a result of any such 
breach, and compliance with the covenants and the accuracy of the representations set forth in 
this Agreement shall not be conditions to funding the Commitment. 

 6.11. Tax Reporting.  Neither Seller nor Conservator shall take, or shall permit any of their 
respective successors or assigns to take, a position for any tax, accounting or other purpose that 
is inconsistent with Internal Revenue Service Notice 2008-76 (or the regulations to be issued 
pursuant to such Notice) regarding the application of Section 382 of the Internal Revenue Code 
of 1986, as amended, a copy of which Notice has been provided to Seller in connection with the 
execution of this Agreement. 

 6.12. Non-Severability.  Each of the provisions of this Agreement is integrated with and inte-
gral to the whole and shall not be severable from the remainder of the Agreement.  In the event 
that any provision of this Agreement, the Senior Preferred Stock or the Warrant is determined to 
be illegal or unenforceable, then Purchaser may, in its sole discretion, by written notice to Con-
servator and Seller, declare this Agreement null and void, whereupon all transfers hereunder (in-
cluding the issuance of the Senior Preferred Stock and the Warrant and any funding of the Com-
mitment) shall be rescinded and unwound and all obligations of the parties (other than to effectu-
ate such rescission and unwind) shall immediately and automatically terminate. 

[Signature Page Follows] 
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EXECUTION VERSION 

AMENDED AND RESTATED SENIOR PREFERRED STOCK PURCHASE 
AGREEMENT 

  AMENDED AND RESTATED SENIOR PREFERRED STOCK PURCHASE 
AGREEMENT (this “Agreement”) dated as of September 26, 2008, between the UNITED 
STATES DEPARTMENT OF THE TREASURY (“Purchaser”) and FEDERAL HOME LOAN 
MORTGAGE CORPORATION (“Seller”), acting through the Federal Housing Finance Agency 
(the “Agency”) as its duly appointed conservator (the Agency in such capacity, “Conservator”).
Reference is made to Article 1 below for the meaning of capitalized terms used herein without 
definition.

Background

  A.  The Agency has been duly appointed as Conservator for Seller pursuant to 
Section 1367(a) of the Federal Housing Enterprises Financial Safety and Soundness Act of 1992 
(as amended, the “FHE Act”).  Conservator has determined that entry into this Agreement is (i) 
necessary to put Seller in a sound and solvent condition; (ii) appropriate to carry on the business 
of Seller and preserve and conserve the assets and property of Seller; and (iii) otherwise consis-
tent with its powers, authorities and responsibilities. 

B.  Purchaser is authorized to purchase obligations and other securities issued by 
Seller pursuant to Section 306(l) of the Federal Home Loan Mortgage Corporation Act, as 
amended (the “Charter Act”).  The Secretary of the Treasury has determined, after taking into 
consideration the matters set forth in Section 306(l)(1)(C) of the Charter Act, that the purchases 
contemplated herein are necessary to (i) provide stability to the financial markets; (ii) prevent 
disruptions in the availability of mortgage finance; and (iii) protect the taxpayer. 

C.  Purchaser and Seller executed and delivered the Senior Preferred Stock Pur-
chase Agreement dated as of September 7, 2008 (the “Original Agreement”), and the parties 
thereto desire to amend and restate the Original Agreement in its entirety as set forth herein. 

  THEREFORE, the parties hereto agree as follows: 

Terms and Conditions 

1. DEFINITIONS 

 As used in this Agreement, the following terms shall have the meanings set forth 
below:

“Affiliate” means, when used with respect to a specified Person (i) any direct or indirect holder 
or group (as defined in Sections 13(d) and 14(d) of the Exchange Act) of holders of 10.0% or 
more of any class of capital stock of such Person and (ii) any current or former director or officer 
of such Person, or any other current or former employee of such Person that currently exercises 
or formerly exercised a material degree of Control over such Person, including without limitation 
each current or former Named Executive Officer of such Person. 
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“Available Amount” means, as of any date of determination, the lesser of (a) the Deficiency 
Amount as of such date and (b) the Maximum Amount as of such date.   

“Business Day” means any day other than a Saturday, Sunday or other day on which commercial 
banks are authorized to close under United States federal law and the law of the State of New 
York.

“Capital Lease Obligations” of any Person shall mean the obligations of such Person to pay rent 
or other amounts under any lease of (or other similar arrangement conveying the right to use) 
real or personal property, or a combination thereof, which obligations are required to be classi-
fied and accounted for as capital leases on a balance sheet of such Person under GAAP and, for 
purposes hereof, the amount of such obligations at any time shall be the capitalized amount 
thereof at such time determined in accordance with GAAP.

“Control” shall mean the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ownership of voting 
securities, by contract or otherwise. 

“Deficiency Amount” means, as of any date of determination, the amount, if any, by which (a) 
the total liabilities of Seller exceed (b) the total assets of Seller (such assets excluding the Com-
mitment and any unfunded amounts thereof), in each case as reflected on the balance sheet of 
Seller as of the applicable date set forth in this Agreement, prepared in accordance with GAAP; 
provided, however, that:  

(i)  for the avoidance of doubt, in measuring the Deficiency Amount liabilities shall ex-
clude any obligation in respect of any capital stock of Seller, including the Senior Pre-
ferred Stock contemplated herein; 

(ii)  in the event that Seller becomes subject to receivership or other liquidation process 
or proceeding, “Deficiency Amount” shall mean, as of any date of determination, the 
amount, if any, by which (a) the total allowed claims against the receivership or other ap-
plicable estate (excluding any liabilities of or transferred to any LLRE (as defined in Sec-
tion 5.4(a)) created by a receiver) exceed (b) the total assets of such receivership or other 
estate (excluding the Commitment, any unfunded amounts thereof and any assets of or 
transferred to any LLRE, but including the value of the receiver’s interest in any LLRE);  

(iii)  to the extent Conservator or a receiver of Seller, or any statute, rule, regulation or 
court of competent jurisdiction, specifies or determines that a liability of Seller (including 
without limitation a claim against Seller arising from rescission of a purchase or sale of a 
security issued by Seller (or guaranteed by Seller or with respect to which Seller is oth-
erwise liable) or for damages arising from the purchase, sale or retention of such a secu-
rity) shall be subordinated (other than pursuant to a contract providing for such subordi-
nation) to all other liabilities of Seller or shall be treated on par with any class of equity 
of Seller, then such liability shall be excluded in the calculation of Deficiency Amount; 
and
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(iv)  the Deficiency Amount may be increased above the otherwise applicable amount by 
the mutual written agreement of Purchaser and Seller, each acting in its sole discretion.

“Designated Representative” means Conservator or (a) if Conservator has been superseded by a 
receiver pursuant to Section 1367(a) of the FHE Act, such receiver, or (b) if Seller is not in con-
servatorship or receivership pursuant to Section 1367(a) of the FHE Act, Seller’s chief financial 
officer. 

“Director” shall mean the Director of the Agency. 

“Effective Date” means the date on which this Agreement shall have been executed and delivered 
by both of the parties hereto. 

“Equity Interests” of any Person shall mean any and all shares, interests, rights to purchase or 
otherwise acquire, warrants, options, participations or other equivalents of or interests in (how-
ever designated) equity, ownership or profits of such Person, including any preferred stock, any 
limited or general partnership interest and any limited liability company membership interest, 
and any securities or other rights or interests convertible into or exchangeable for any of the 
foregoing.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regu-
lations of the SEC promulgated thereunder. 

“GAAP” means generally accepted accounting principles in effect in the United States as set 
forth in the opinions and pronouncements of the Accounting Principles Board and the American 
Institute of Certified Public Accountants and statements and pronouncements of the Financial 
Accounting Standards Board from time to time.   

“Indebtedness” of any Person means, for purposes of Section 5.5 only, without duplication, (a) 
all obligations of such Person for money borrowed by such Person, (b) all obligations of such 
Person evidenced by bonds, debentures, notes or similar instruments, (c) all obligations of such 
Person under conditional sale or other title retention agreements relating to property or assets 
purchased by such Person, (d) all obligations of such Person issued or assumed as the deferred 
purchase price of property or services, other than trade accounts payable, (e) all Capital Lease 
Obligations of such Person, (f) obligations, whether contingent or liquidated, in respect of letters 
of credit (including standby and commercial), bankers’ acceptances and similar instruments and 
(g) any obligation of such Person, contingent or otherwise, guaranteeing or having the economic 
effect of guaranteeing any Indebtedness of the types set forth in clauses (a) through (f) payable 
by another Person other than Mortgage Guarantee Obligations. 

“Liquidation End Date” means the date of completion of the liquidation of Seller’s assets. 

“Maximum Amount” means, as of any date of determination, $100,000,000,000 (one hundred 
billion dollars), less the aggregate amount of funding under the Commitment prior to such date. 
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“Mortgage Assets” of any Person means assets of such Person consisting of mortgages, mortgage 
loans, mortgage-related securities, participation certificates, mortgage-backed commercial paper, 
obligations of real estate mortgage investment conduits and similar assets, in each case to the ex-
tent such assets would appear on the balance sheet of such Person in accordance with GAAP as 
in effect as of the date hereof (and, for the avoidance of doubt, without giving effect to any 
change that may be made hereafter in respect of Statement of Financial Accounting Standards 
No. 140 or any similar accounting standard). 

“Mortgage Guarantee Obligations” means guarantees, standby commitments, credit enhance-
ments and other similar obligations of Seller, in each case in respect of Mortgage Assets. 

“Named Executive Officer” has the meaning given to such term in Item 402(a)(3) of Regulation 
S-K under the Exchange Act, as in effect on the date hereof.

“Person” shall mean any individual, corporation, limited liability company, partnership, joint 
venture, association, joint-stock company, trust, estate, unincorporated organization or govern-
ment or any agency or political subdivision thereof, or any other entity whatsoever. 

“SEC” means the Securities and Exchange Commission. 

“Senior Preferred Stock” means the Variable Liquidation Preference Senior Preferred Stock of 
Seller, substantially in the form of Exhibit A hereto. 

“Warrant” means a warrant for the purchase of common stock of Seller representing 79.9% of 
the common stock of Seller on a fully-diluted basis, substantially in the form of Exhibit B hereto. 

2. COMMITMENT

2.1. Commitment. Purchaser hereby commits to provide to Seller, on the terms and condi-
tions set forth herein, immediately available funds in an amount up to but not in excess of the 
Available Amount, as determined from time to time (the “Commitment”); provided, that in no 
event shall the aggregate amount funded under the Commitment exceed $100,000,000,000 (one 
hundred billion dollars).  The liquidation preference of the Senior Preferred Stock shall increase 
in connection with draws on the Commitment, as set forth in Section 3.3 below. 

2.2. Quarterly Draws on Commitment.  Within fifteen (15) Business Days following the de-
termination of the Deficiency Amount, if any, as of the end of each fiscal quarter of Seller which 
ends on or before the Liquidation End Date, the Designated Representative may, on behalf of 
Seller, request that Purchaser provide immediately available funds to Seller in an amount up to 
but not in excess of the Available Amount as of the end of such quarter.  Any such request shall 
be valid only if it is in writing, is timely made, specifies the account of Seller to which such 
funds are to be transferred, and contains a certification of the Designated Representative that the 
requested amount does not exceed the Available Amount as of the end of the applicable quarter.  
Purchaser shall provide such funds within sixty (60) days of its receipt of such request or, fol-
lowing any determination by the Director that the Director will be mandated by law to appoint a 
receiver for Seller if such funds are not received sooner, such shorter period as may be necessary 
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to avoid such mandatory appointment of a receiver if reasonably practicable taking into consid-
eration Purchaser’s access to funds. 

2.3. Accelerated Draws on Commitment.  Immediately following any determination by the 
Director that the Director will be mandated by law to appoint a receiver for Seller prior to the 
Liquidation End Date unless Seller’s capital is increased by an amount (the “Special Amount”)
up to but not in excess of the then current Available Amount (computed based on a balance sheet 
of Seller prepared in accordance with GAAP that differs from the most recent balance sheet of 
Seller delivered in accordance with Section 5.9(a) or (b)) on a date that is prior to the date that 
funds will be available to Seller pursuant to Section 2.2, Conservator may, on behalf of Seller, 
request that Purchaser provide to Seller the Special Amount in immediately available funds.  
Any such request shall be valid only if it is in writing, is timely made, specifies the account of 
Seller to which such funds are to be transferred, and contains certifications of Conservator that 
(i) the requested amount does not exceed the Available Amount (including computations in rea-
sonable detail and satisfactory to Purchaser of the then existing Deficiency Amount) and (ii) the 
requested amount is required to avoid the imminent mandatory appointment of a receiver for 
Seller.  Purchaser shall provide such funds within thirty (30) days of its receipt of such request 
or, if reasonably practicable taking into consideration Purchaser’s access to funds, any shorter 
period as may be necessary to avoid mandatory appointment of a receiver. 

2.4. Final Draw on Commitment.  Within fifteen (15) Business Days following the determi-
nation of the Deficiency Amount, if any, as of the Liquidation End Date (computed based on a 
balance sheet of Seller as of the Liquidation End Date prepared in accordance with GAAP), the 
Designated Representative may, on behalf of Seller, request that Purchaser provide immediately 
available funds to Seller in an amount up to but not in excess of the Available Amount as of the 
Liquidation End Date.  Any such request shall be valid only if it is in writing, is timely made, 
specifies the account of Seller to which such funds are to be transferred, and contains a certifica-
tion of the Designated Representative that the requested amount does not exceed the Available 
Amount (including computations in reasonable detail and satisfactory to Purchaser of the Defi-
ciency Amount as of the Liquidation End Date).  Purchaser shall provide such funds within sixty 
(60) days of its receipt of such request. 

2.5. Termination of Purchaser’s Obligations.  Subject to earlier termination pursuant to Sec-
tion 6.7, all of Purchaser’s obligations under and in respect of the Commitment shall terminate 
upon the earliest of:  (a) if the Liquidation End Date shall have occurred, (i) the payment in full 
of Purchaser’s obligations with respect to any valid request for funds pursuant to Section 2.4 or 
(ii) if there is no Deficiency Amount on the Liquidation End Date or if no such request pursuant 
to Section 2.4 has been made, the close of business on the 15th Business Day following the de-
termination of the Deficiency Amount, if any, as of the Liquidation End Date; (b) the payment in 
full of, defeasance of or other reasonable provision for all liabilities of Seller, whether or not 
contingent, including payment of any amounts that may become payable on, or expiry of or other 
provision for, all Mortgage Guarantee Obligations and provision for unmatured debts; and (c) the 
funding by Purchaser under the Commitment of an aggregate of $100,000,000,000 (one hundred 
billion dollars).  For the avoidance of doubt, the Commitment shall not be terminable by Pur-
chaser solely by reason of (i) the conservatorship, receivership or other insolvency proceeding of 
Seller or (ii) the Seller’s financial condition or any adverse change in Seller’s financial condition. 
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3. PURCHASE OF SENIOR PREFERRED STOCK AND WARRANT; FEES 

3.1. Initial Commitment Fee.  In consideration of the Commitment, and for no additional 
consideration, on the Effective Date (or as soon thereafter as is practicable) Seller shall sell and 
issue to Purchaser, and Purchaser shall purchase from Seller, (a) one million (1,000,000) shares 
of Senior Preferred Stock, with an initial liquidation preference equal to $1,000 per share 
($1,000,000,000 (one billion dollars) liquidation preference in the aggregate), and (b) the War-
rant.

3.2. Periodic Commitment Fee.  (a)  Commencing March 31, 2010, Seller shall pay to Pur-
chaser quarterly, on the last day of March, June, September and December of each calendar year 
(each a “Periodic Fee Date”), a periodic commitment fee (the “Periodic Commitment Fee”).  The 
Periodic Commitment Fee shall accrue from January 1, 2010.  

  (b)  The Periodic Commitment Fee is intended to fully compensate Purchaser for the sup-
port provided by the ongoing Commitment following December 31, 2009.  The amount of the 
Periodic Commitment Fee shall be set not later than December 31, 2009 with respect to the ensu-
ing five-year period, shall be reset every five years thereafter and shall be determined with refer-
ence to the market value of the Commitment as then in effect.  The amount of the Periodic 
Commitment Fee shall be mutually agreed by Purchaser and Seller, subject to their reasonable 
discretion and in consultation with the Chairman of the Federal Reserve; provided, that Pur-
chaser may waive the Periodic Commitment Fee for up to one year at a time, in its sole discre-
tion, based on adverse conditions in the United States mortgage market.   

 (c)  At the election of Seller, the Periodic Commitment Fee may be paid in cash or by 
adding the amount thereof ratably to the liquidation preference of each outstanding share of Sen-
ior Preferred Stock so that the aggregate liquidation preference of all such outstanding shares of 
Senior Preferred Stock is increased by an amount equal to the Periodic Commitment Fee.  Seller 
shall deliver notice of such election not later than three (3) Business Days prior to each Periodic 
Fee Date.  If the Periodic Commitment Fee is not paid in cash by 12:00 pm (New York time) on 
the applicable Periodic Fee Date (irrespective of Seller’s election pursuant to this subsection), 
Seller shall be deemed to have elected to pay the Periodic Commitment Fee by adding the 
amount thereof to the liquidation preference of the Senior Preferred Stock, and the aggregate liq-
uidation preference of the outstanding shares of Senior Preferred Stock shall thereupon be auto-
matically increased, in the manner contemplated by the first sentence of this section, by an ag-
gregate amount equal to the Periodic Commitment Fee then due.   

3.3. Increases of Senior Preferred Stock Liquidation Preference as a Result of Funding un-
der the Commitment.  The aggregate liquidation preference of the outstanding shares of Senior 
Preferred Stock shall be automatically increased by an amount equal to the amount of each draw 
on the Commitment pursuant to Article 2 that is funded by Purchaser to Seller, such increase to 
occur simultaneously with such funding and ratably with respect to each share of Senior Pre-
ferred Stock.

3.4. Notation of Increase in Liquidation Preference.  Seller shall duly mark its records to re-
flect each increase in the liquidation preference of the Senior Preferred Stock contemplated 
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herein (but, for the avoidance of doubt, such increase shall be effective regardless of whether 
Seller has properly marked its records). 

4. REPRESENTATIONS

 Seller represents and warrants as of the Effective Date, and shall be deemed to have rep-
resented and warranted as of the date of each request for and funding of an advance under the 
Commitment pursuant to Article 2, as follows: 

4.1. Organization and Good Standing.  Seller is a corporation, chartered by the Congress of 
the United States, duly organized, validly existing and in good standing under the laws of the 
United States and has all corporate power and authority to carry on its business as now con-
ducted and as proposed to be conducted.

4.2. Organizational Documents.  Seller has made available to Purchaser a complete and cor-
rect copy of its charter and bylaws, each as amended to date (the “Organizational Documents”).
The Organizational Documents are in full force and effect.  Seller is not in violation of any pro-
vision of its Organizational Documents. 

4.3. Authorization and Enforceability.  All corporate or other action on the part of Seller or 
Conservator necessary for the authorization, execution, delivery and performance of this Agree-
ment by Seller and for the authorization, issuance and delivery of the Senior Preferred Stock and 
the Warrant being purchased under this Agreement, has been taken.  This Agreement has been 
duly and validly executed and delivered by Seller and (assuming due authorization, execution 
and delivery by the Purchaser) shall constitute the valid and legally binding obligation of Seller, 
enforceable against Seller in accordance with its terms, except to the extent the enforceability 
thereof may be limited by bankruptcy laws, insolvency laws, reorganization laws, moratorium 
laws or other laws of general applicability affecting creditors’ rights generally or by general eq-
uitable principles (regardless of whether enforcement is sought in a proceeding in equity or at 
law).  The Agency is acting as conservator for Seller under Section 1367 of the FHE Act.  The 
Board of Directors of Seller, by valid action at a duly called meeting of the Board of Directors on 
September 6, 2008, consented to the appointment of the Agency as conservator for purposes of 
Section 1367(a)(3)(I) of the FHE Act, and the Director of the Agency has appointed the Agency 
as Conservator for Seller pursuant to Section 1367(a)(1) of the FHE Act, and each such action 
has not been rescinded, revoked or modified in any respect. 

4.4. Valid Issuance.  When issued in accordance with the terms of this Agreement, the Senior 
Preferred Stock and the Warrant will be duly authorized, validly issued, fully paid and non-
assessable, free and clear of all liens and preemptive rights.  The shares of common stock to 
which the holder of the Warrant is entitled have been duly and validly reserved for issuance.
When issued and delivered in accordance with the terms of this Agreement and the Warrant, 
such shares will be duly authorized, validly issued, fully paid and nonassessable, free and clear 
of all liens and preemptive rights. 

Case 5:16-cv-01054-FB   Document 15-1   Filed 01/09/17   Page 22 of 29



- 8 - 

4.5. Non-Contravention.

(a)  The execution, delivery or performance by Seller of this Agreement and the con-
summation by Seller of the transactions contemplated hereby do not and will not (i) conflict with 
or violate any provision of the Organizational Documents of Seller; (ii) conflict with or violate 
any law, decree or regulation applicable to Seller or by which any property or asset of Seller is 
bound or affected, or (iii) result in any breach of, or constitute a default (with or without notice 
or lapse of time, or both) under, or give to others any right of termination, amendment, accelera-
tion or cancellation of, or result in the creation of a lien upon any of the properties or assets of 
Seller, pursuant to any note, bond, mortgage, indenture or credit agreement, or any other con-
tract, agreement, lease, license, permit, franchise or other instrument or obligation to which 
Seller is a party or by which Seller is bound or affected, other than, in the case of clause (iii), any 
such breach, default, termination, amendment, acceleration, cancellation or lien that would not 
have and would not reasonably be expected to have, individually or in the aggregate, a material 
adverse effect on the business, property, operations or condition of the Seller, the authority of the 
Conservator or the validity or enforceability of this Agreement (a “Material Adverse Effect”). 

 (b)  The execution and delivery of this Agreement by Seller does not, and the consumma-
tion by Seller of the transactions contemplated by this Agreement will not, require any consent, 
approval, authorization, waiver or permit of, or filing with or notification to, any governmental 
authority or any other person, except for such as have already been obtained. 

5. COVENANTS

 From the Effective Date until such time as the Senior Preferred Stock shall have been re-
paid or redeemed in full in accordance with its terms:  

5.1. Restricted Payments.  Seller shall not, and shall not permit any of its subsidiaries to, in 
each case without the prior written consent of Purchaser, declare or pay any dividend (preferred 
or otherwise) or make any other distribution (by reduction of capital or otherwise), whether in 
cash, property, securities or a combination thereof, with respect to any of Seller’s Equity Inter-
ests (other than with respect to the Senior Preferred Stock or the Warrant) or directly or indi-
rectly redeem, purchase, retire or otherwise acquire for value any of Seller’s Equity Interests 
(other than the Senior Preferred Stock or the Warrant), or set aside any amount for any such pur-
pose.

5.2. Issuance of Capital Stock.  Seller shall not, and shall not permit any of its subsidiaries to, 
in each case without the prior written consent of Purchaser, sell or issue Equity Interests of Seller 
or any of its subsidiaries of any kind or nature, in any amount, other than the sale and issuance of 
the Senior Preferred Stock and Warrant on the Effective Date and the common stock subject to 
the Warrant upon exercise thereof, and other than as required by (and pursuant to) the terms of 
any binding agreement as in effect on the date hereof.   

5.3. Conservatorship.  Seller shall not (and Conservator, by its signature below, agrees that it 
shall not), without the prior written consent of Purchaser, terminate, seek termination of or per-
mit to be terminated the conservatorship of Seller pursuant to Section 1367 of the FHE Act, other 
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than in connection with a receivership pursuant to Section 1367 of the FHE Act.

5.4. Transfer of Assets.  Seller shall not, and shall not permit any of its subsidiaries to, in 
each case without the prior written consent of Purchaser, sell, transfer, lease or otherwise dispose 
of (in one transaction or a series of related transactions) all or any portion of its assets (including 
Equity Interests in other persons, including subsidiaries), whether now owned or hereafter ac-
quired (any such sale, transfer, lease or disposition, a “Disposition”), other than Dispositions for 
fair market value: 

(a)  to a limited life regulated entity (“LLRE”) pursuant to Section 1367(i) of the FHE 
Act;

 (b)  of assets and properties in the ordinary course of business, consistent with past prac-
tice; 

 (c)  in connection with a liquidation of Seller by a receiver appointed pursuant to Section 
1367(a) of the FHE Act;

 (d)  of cash or cash equivalents for cash or cash equivalents; or 

 (e)  to the extent necessary to comply with the covenant set forth in Section 5.7 below. 

5.5. Indebtedness.  Seller shall not, and shall not permit any of its subsidiaries to, in each 
case without the prior written consent of Purchaser, incur, assume or otherwise become liable for 
(a) any Indebtedness if, after giving effect to the incurrence thereof, the aggregate Indebtedness 
of Seller and its subsidiaries on a consolidated basis would exceed 110.0% of the aggregate In-
debtedness of Seller and its subsidiaries on a consolidated basis as of June 30, 2008 or (b) any 
Indebtedness if such Indebtedness is subordinated by its terms to any other Indebtedness of 
Seller or the applicable subsidiary.  For purposes of this covenant the acquisition of a subsidiary 
with Indebtedness will be deemed to be the incurrence of such Indebtedness at the time of such 
acquisition.

5.6. Fundamental Changes.  Seller shall not, and shall not permit any of its subsidiaries to, in 
each case without the prior written consent of Purchaser, (i) merge into or consolidate or amal-
gamate with any other Person, or permit any other Person to merge into or consolidate or amal-
gamate with it, (ii) effect a reorganization or recapitalization involving the common stock of 
Seller, a reclassification of the common stock of Seller or similar corporate transaction or event 
or (iii) purchase, lease or otherwise acquire (in one transaction or a series of transactions) all or 
substantially all of the assets of any other Person or any division, unit or business of any Person. 
     

5.7. Mortgage Assets.  Seller shall not own, as of any applicable date, Mortgage Assets in 
excess of (i) on December 31, 2009, $850 billion, or (ii) on December 31 of each year thereafter, 
90.0% of the aggregate amount of Mortgage Assets of Seller as of December 31 of the immedi-
ately preceding calendar year; provided, that in no event shall Seller be required under this Sec-
tion 5.7 to own less than $250 billion in Mortgage Assets.
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5.8. Transactions with Affiliates. Seller shall not, and shall not permit any of its subsidiaries 
to, without the prior written consent of Purchaser, engage in any transaction of any kind or nature 
with an Affiliate of Seller unless such transaction is (i) pursuant to this Agreement, the Senior 
Preferred Stock or the Warrant, (ii) upon terms no less favorable to Seller than would be ob-
tained in a comparable arm’s-length transaction with a Person that is not an Affiliate of Seller or 
(iii) a transaction undertaken in the ordinary course or pursuant to a contractual obligation or 
customary employment arrangement in existence as of the date hereof.

5.9. Reporting.  Seller shall provide to Purchaser:

(a)  not later than the time period specified in the SEC’s rules and regulations with re-
spect to issuers as to which Section 13 and 15(d) of the Exchange Act apply, annual reports on 
Form 10-K (or any successor or comparable form) containing the information required to be con-
tained therein (or required in such successor or comparable form); 

(b)  not later than the time period specified in the SEC’s rules and regulations with re-
spect to issuers as to which Section 13 and 15(d) of the Exchange Act apply, reports on Form 10-
Q (or any successor or comparable form) containing the information required to be contained 
therein (or required in such successor or comparable form);  

(c)  promptly from time to time after the occurrence of an event required to be therein re-
ported (and in any event within the time period specified in the SEC’s rules and regulations), 
such other reports on Form 8-K (or any successor or comparable form); 

 (d)  concurrently with any delivery of financial statements under paragraphs (a) or (b) 
above, a certificate of the Designated Representative, (i) certifying that Seller is (and since the 
last such certificate has at all times been) in compliance with each of the covenants contained 
herein and that no representation made by Seller herein or in any document delivered pursuant 
hereto or in connection herewith was false or misleading in any material respect when made, or, 
if the foregoing is not true, specifying the nature and extent of the breach of covenant and/or rep-
resentation and any corrective action taken or proposed to be taken with respect thereto, and 
(ii) setting forth computations in reasonable detail and satisfactory to the Purchaser of the Defi-
ciency Amount, if any; 

 (e)  promptly, from time to time, such other information regarding the operations, busi-
ness affairs, plans, projections and financial condition of Seller, or compliance with the terms of 
this Agreement, as Purchaser may reasonably request; and 

 (f)  as promptly as reasonably practicable, written notice of the following: 

(i)  the occurrence of the Liquidation End Date; 

(ii)  the filing or commencement of, or any written threat or notice of intention of 
any Person to file or commence, any action, suit or proceeding, whether at law or in eq-
uity or by or before any governmental authority or in arbitration, against Conservator, 
Seller or any other Person which, if adversely determined, would reasonably be expected 
to have a Material Adverse Effect; 
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  (iii)  any other development that is not a matter of general public knowledge and 
that has had, or would reasonably be expected to have, a Material Adverse Effect. 

 5.10. Executive Compensation.  Seller shall not, without the consent of the Director, in con-
sultation with the Secretary of the Treasury, enter into any new compensation arrangements with, 
or increase amounts or benefits payable under existing compensation arrangements of, any 
Named Executive Officer of Seller. 

6. MISCELLANEOUS

6.1. No Third-Party Beneficiaries.  Until the termination of the Commitment, at any time 
during the existence and continuance of a payment default with respect to debt securities issued 
by Seller and/or a default by Seller with respect to any Mortgage Guarantee Obligations, any 
holder of such defaulted debt securities or beneficiary of such Mortgage Guarantee Obligations 
(collectively, the “Holders”) may (a) deliver notice to the Seller and the Designated Representa-
tive requesting exercise of all rights available to them under this Agreement to draw on the 
Commitment up to the lesser of the amount necessary to cure the outstanding payment defaults 
and the Available Amount as of the last day of the immediately preceding fiscal quarter (the 
“Demand Amount”), (b) if Seller and the Designated Representative fail to act as requested 
within thirty (30) days of such notice, seek judicial relief for failure of the Seller to draw on the 
Commitment, and (c) if Purchaser shall fail to perform its obligations in respect of any draw on 
the Commitment, and Seller and/or the Designated Representative shall not be diligently pursu-
ing remedies in respect of such failure, file a claim in the United States Court of Federal Claims 
for relief requiring Purchaser to pay Seller the Demand Amount in the form of liquidated dam-
ages.  Any payment of liquidated damages to Seller under the previous sentence shall be treated 
for all purposes, including the provisions of the Senior Preferred Stock and Section 3.3 of this 
Agreement, as a draw and funding of the Commitment pursuant to Article 2.  The Holders shall 
have no other rights under or in respect of this Agreement, and the Commitment shall not other-
wise be enforceable by any creditor of Seller or by any other Person other than the parties hereto, 
and no such creditor or other Person is intended to be, or shall be, a third party beneficiary of any 
provision of this Agreement.   

6.2. Non-Transferable; Successors.  The Commitment is solely for the benefit of Seller and 
shall not inure to the benefit of any other Person (other than the Holders to the extent set forth in 
Section 6.1), including any entity to which the charter of Seller may be transferred, to any LLRE 
or to any other successor to the assets, liabilities or operations of Seller.  The Commitment may 
not be assigned or otherwise transferred, in whole or in part, to any Person (including, for the 
avoidance of doubt, any LLRE to which a receiver has assigned all or a portion of Seller’s assets) 
without the prior written consent of Purchaser (which may be withheld in its sole discretion).  In 
no event shall any successor to Seller (including such an LLRE) be entitled to the benefit of the 
Commitment without the prior written consent of Purchaser.  Seller and Conservator, for them-
selves and on behalf of their permitted successors, covenant and agree not to transfer or purport 
to transfer the Commitment in contravention of the terms hereof, and any such attempted transfer 
shall be null and void ab initio.  It is the expectation of the parties that, in the event Seller were 
placed into receivership and an LLRE formed to purchase certain of its assets and assume certain 
of its liabilities, the Commitment would remain with Seller for the benefit of the holders of the 
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debt of Seller not assumed by the LLRE. 

6.3. Amendments; Waivers. This Agreement may be waived or amended solely by a writing 
executed by both of the parties hereto, and, with respect to amendments to or waivers of the pro-
visions of Sections 5.3, 6.2 and 6.11, the Conservator; provided, however, that no such waiver or 
amendment shall decrease the aggregate Commitment or add conditions to funding the amounts 
required to be funded by Purchaser under the Commitment if such waiver or amendment would, 
in the reasonable opinion of Seller, adversely affect in any material respect the holders of debt 
securities of Seller and/or the beneficiaries of Mortgage Guarantee Obligations, in each case in 
their capacities as such, after taking into account any alternative arrangements that may be im-
plemented concurrently with such waiver or amendment.  In no event shall any rights granted 
hereunder prevent the parties hereto from waiving or amending in any manner whatsoever the 
covenants of Seller hereunder.  

6.4. Governing Law; Jurisdiction; Venue.  This Agreement and the Warrant shall be gov-
erned by, and construed in accordance with, the federal law of the United States of America if 
and to the extent such federal law is applicable, and otherwise in accordance with the laws of the 
State of New York.  The Senior Preferred Stock shall be governed as set forth in the terms 
thereof.  Except as provided in section 6.1 and as otherwise required by law, the United States 
District Court for the District of Columbia shall have exclusive jurisdiction over all civil actions 
arising out of this Agreement, the Commitment, the Senior Preferred Stock and the Warrant, and 
venue for any such civil action shall lie exclusively in the United States District Court for the 
District of Columbia.  

6.5. Notices.  Any notices delivered pursuant to or in connection with this Agreement shall 
be delivered to the applicable parties at the addresses set forth below: 

  If to Seller: 

  Federal Home Loan Mortgage Corporation 
c/o Federal Housing Finance Authority 
1700 G Street, NW 
4th Floor 
Washington, DC 20552 
Attention:  General Counsel 

  If to Purchaser: 

United States Department of the Treasury 
1500 Pennsylvania Avenue, NW 
Washington DC   20220 
Attention:  Under Secretary for Domestic Finance 
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with a copy to: 

United States Department of the Treasury 
1500 Pennsylvania Avenue, NW 
Washington DC   20220 
Attention:  General Counsel 

  If to Conservator:   

Federal Housing Finance Authority 
1700 G Street, NW 
4th Floor 
Washington, DC 20552 
Attention:  General Counsel 

All notices and other communications provided for herein shall be in writing and shall be deliv-
ered by hand or overnight courier service, mailed by certified or registered mail.  All notices 
hereunder shall be effective upon receipt. 

6.6. Disclaimer of Guarantee.  This Agreement and the Commitment are not intended to and 
shall not be deemed to constitute a guarantee by Purchaser or any other agency or instrumentality 
of the United States of the payment or performance of any debt security or any other obligation, 
indebtedness or liability of Seller of any kind or character whatsoever.   

6.7. Effect of Order; Injunction; Decree.  If any order, injunction or decree is issued by any 
court of competent jurisdiction that vacates, modifies, amends, conditions, enjoins, stays or oth-
erwise affects the appointment of Conservator as conservator of Seller or otherwise curtails Con-
servator’s powers as such conservator (except in each case any order converting the conservator-
ship to a receivership under Section 1367(a) of the FHE Act), Purchaser may by written notice to 
Conservator and Seller declare this Agreement null and void, whereupon all transfers hereunder 
(including the issuance of the Senior Preferred Stock and the Warrant and any funding of the 
Commitment) shall be rescinded and unwound and all obligations of the parties (other than to 
effectuate such rescission and unwind) shall immediately and automatically terminate.   

6.8. Business Day.  To the extent that any deadline or date of performance of any right or ob-
ligation set forth herein shall fall on a day other than a Business Day, then such deadline or date 
of performance shall automatically be extended to the next succeeding Business Day. 

6.9. Entire Agreement.  This Agreement, together with the Senior Preferred Stock and War-
rant, contains the entire agreement between the parties hereto with respect to the transactions 
contemplated hereby and supersedes and cancels all prior agreements, including, but not limited 
to, all proposals, term sheets, statements, letters of intent or representations, written or oral, with 
respect thereto. 

 6.10. Remedies. In the event of a breach by Seller of any covenant or representation of Seller 
set forth herein, Purchaser shall be entitled to specific performance (in the case of a breach of 
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covenant), damages and such other remedies as may be available at law or in equity; provided,
that Purchaser shall not have the right to terminate the Commitment solely as a result of any such 
breach, and compliance with the covenants and the accuracy of the representations set forth in 
this Agreement shall not be conditions to funding the Commitment. 

 6.11. Tax Reporting.  Neither Seller nor Conservator shall take, or shall permit any of their 
respective successors or assigns to take, a position for any tax, accounting or other purpose that 
is inconsistent with Internal Revenue Service Notice 2008-76 (or the regulations to be issued 
pursuant to such Notice) regarding the application of Section 382 of the Internal Revenue Code 
of 1986, as amended, a copy of which Notice has been provided to Seller in connection with the 
execution of this Agreement. 

 6.12. Non-Severability.  Each of the provisions of this Agreement is integrated with and inte-
gral to the whole and shall not be severable from the remainder of the Agreement.  In the event 
that any provision of this Agreement, the Senior Preferred Stock or the Warrant is determined to 
be illegal or unenforceable, then Purchaser may, in its sole discretion, by written notice to Con-
servator and Seller, declare this Agreement null and void, whereupon all transfers hereunder (in-
cluding the issuance of the Senior Preferred Stock and the Warrant and any funding of the Com-
mitment) shall be rescinded and unwound and all obligations of the parties (other than to effectu-
ate such rescission and unwind) shall immediately and automatically terminate. 

[Signature Page Follows] 
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