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COUNSEL FOR THE DEBTOR 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

IN RE: 

SAMUEL EVANS WYLY

DEBTOR 
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Case No. 14-35043 

(Chapter 11) 

DEBTOR’S MOTION FOR AUTHORITY TO SELL 2007 SUBARU FORESTER  

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST RESPOND IN 
WRITING, SPECIFICALLY ANSWERING EACH PARAGRAPH OF THIS 
PLEADING. UNLESS OTHERWISE DIRECTED BY THE COURT, YOU MUST 
FILE YOUR RESPONSE WITH THE CLERK OF THE BANKRUPTCY COURT 
WITHIN TWENTY-FOUR (24) DAYS FROM THE DATE YOU WERE SERVED 
WITH THIS PLEADING. YOU MUST SERVE A COPY OF YOUR RESPONSE ON 
THE PERSON WHO SENT YOU THE NOTICE; OTHERWISE, THE COURT MAY 
TREAT THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Samuel Evans Wyly, as debtor and debtor in possession (the “Debtor”), files 

this Motion for Authority to Sell 2007 Subaru Forester (the “Motion”).  In support of 

the Motion, the Debtor respectfully submits the following: 
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JURISDICTION AND PROCEDURAL BACKGROUND 

1. On October 19, 2014 (the “Petition Date”), the Debtor filed a voluntary 

petition for relief under Chapter 11 of Title 11 of the United States Code (the 

“Bankruptcy Code”), thereby commencing the above-captioned bankruptcy case (the 

“Case”). 

2. This Court has exclusive subject matter jurisdiction of the Case 

pursuant to 28 U.S.C. § 1334(a) and exclusive jurisdiction of the properties of the 

estate and of the Debtor under 28 U.S.C. § 1334(e).  The Court additionally has 

jurisdiction over the Motion pursuant to 28 U.S.C. § 1334(b) because the Motion 

commences a contested matter that arises under the Bankruptcy Code and arises in 

and is related to the Case.  The Motion is a core matter pursuant to 28 U.S.C. §§ 

157(b)(2)(A), (B), (M), (N), and (O); and the relief requested is founded upon §§ 363 

and 105(a) of the Bankruptcy Code, together with Rules 6004 and 9014 of the 

Federal Rules of Bankruptcy Procedure (“Bankruptcy Rules”). 

3. Venue is properly laid in this judicial district under 28 U.S.C. §§ 1408 

and 1409. 

4. Pursuant to Bankruptcy Code §§ 1107(a) and 1108, the Debtor is the 

debtor in possession. 

5. On December 2, 2014, the Court entered an order appointing an official 

committee of unsecured creditors in this Case (the “Committee”) [Docket No. 254].   

STATEMENT OF FACTS 

6. The Debtor is a resident, citizen, and businessman of Dallas, Texas.  A 

history of his life and a synopsis of the circumstances that caused him to have to file 
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this case are set forth in the Expedited Motion For Order On Estate Administration

[Docket No. 5] (the “Estate Administration Motion”).   

7. The Debtor owns a 2007 Subaru Forester Sport XT AWD Wagon (the 

“Vehicle”), which he owns free and clear.1

8. Approximately one year ago, an appraisal was obtained from 

Cornerstone Motor Company, a true and correct copy of which is attached as 

Exhibit A.  The Vehicle’s odometer reads 46,727 miles as of the date of the attached 

appraisal. 

9. The Debtor has an offer to purchase the car for an amount within the 

range of the appraisal, specifically for $7,000.   

RELIEF REQUESTED 

10. By this Motion, the Debtor seeks authority to sell, pursuant to 

Bankruptcy Code §§ 363 and 105(a), the Vehicle. 

Basis for Relief Requested   

11. Bankruptcy Code § 363(b)(1) provides that “[t]he trustee [or debtor in 

possession], after notice and a hearing, may use, sell, or lease, other than in the 

ordinary course of business, property of the estate.”  11 U.S.C. § 363(b)(1); see also 

In re Cont’l Air Lines, Inc., 780 F.2d 1223, 1226 (5th Cir. 1986).  Pursuant to 

Bankruptcy Rule 6004, all sales not in the ordinary course of business may be by 

private sale or by public auction.  FED. R. BANKR. P. 6004(f)(1).  And Bankruptcy 

Code § 105(a) provides that “[t]he Court may issue any order, process or judgment 

1 The last 4 digits of the Vehicle Identification Number are 5730. 
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that is necessary or appropriate to carry out the provisions of [the Bankruptcy 

Code].”  11 U.S.C. § 105(a).  

12. Whether to proceed by public or private asset sale is committed to the 

sound discretion of the debtor in possession.  See In re Alisa P’ship, 15 B.R. 801, 802 

(Bankr. D. Del. 1981); In re Bakalis, 220 B.R. 525, 531 (Bankr. E.D.N.Y. 1998) 

(noting that a trustee has “ample discretion to administer the estate, including 

authority to conduct public or private sales of estate property.”) (internal quotations 

and citations omitted).  If a debtor concludes that conducting a private sale, as 

opposed to a public auction, is in the best interest of the estate, the debtor should be 

permitted to conduct a private sale.  See, e.g., In re Medical Software Solutions, 286 

B.R. 431, 440 n.6 (Bankr. D. Utah 2002) (noting that “a ‘bankruptcy court should 

have wide latitude in approving even a private sale of all or substantially all of the 

estate assets not in the ordinary course of business’”) (quoting In re Ancor 

Exploration Co., 30 B.R. 802, 808 (N.D. Okla. 1983)).  Indeed, “there is no 

prohibition against a private sale . . . and there is no requirement that a sale be by 

public auction.”  In re Cypresswood Land Partners, I, 409 B.R. 396, 436 (Bankr. 

S.D. Tex. 2009).   

13. Bankruptcy Code § 363 does not set forth a standard for determining 

when a court should authorize the sale or disposition of a debtor’s assets.  See 11 

U.S.C. § 363(b).  However, the Fifth Circuit has explained that § 363 “addresses the 

debtor’s use of property of the estate and incorporates a business judgment 

standard.”  ASARCO, Inc. v. Elliott Mgmt. (In re ASARCO, L.L.C.), 650 F.3d 593, 

601 (5th Cir. 2011).  In order for a court to approve a request under § 363(b), the 
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“debtor-in-possession or trustee [must] satisfy its fiduciary duty to the debtor, 

creditors and equity holders,” and to do so, “there must be some articulated 

business justification for using, selling, or leasing the property outside the ordinary 

course of business.”  Id. (citing In re Cont’l Air Lines, Inc., 780 F.2d at 1226; In re 

Moore, 608 F.3d 253, 263 (5th Cir. 2010) (“A sale of assets under § 363 . . . is subject 

to court approval and must be supported by an articulated business justification, 

good business judgment, or sound business reasons.”)); see also In re New 

Millennium Mgmt., LLC, 2014 WL 2949394, at *2 (Bankr. S.D. Tex. June 30, 2014) 

(sales under § 363(b) are governed by the “business judgment standard,” and 

“[w]hether the proffered business justification is sufficient depends on the case”); In 

re Dorado Beckville Partners I, L.P., No. 08-31796-BJH-11, 2008 WL 2770951, at *3 

(Bankr. N.D. Tex. July 11, 2008) (approving sale under § 363(b) and applying the 

business judgment standard).     

14. Furthermore, “[t]he business judgment standard in section 363 is 

flexible and encourages discretion,” requiring the bankruptcy judge to “consider all 

salient factors pertaining to the proceeding and, accordingly, act to further the 

diverse interests of the debtor, creditors and equity holders, alike.”  Id. (quoting 

Cont’l Air Lines, 780 F.2d at 1226 (quoting In re Lionel Corp., 722 F.2d 1063, 1071 

(2d Cir. 1983))).  This fundamental analysis does not change if the proposed sale is 

private, rather than public.  See In re Ancor Exploration Co., 30 B.R. 802, 808 (N.D. 

Okla. 1983).   
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15. In this Case, the Debtor has been steadily working to monetize certain 

assets in order to create funds to be available to satisfy the allowed claims of his 

creditors.  The sale of the Vehicle is part of that process.   

16. Here, ample business justification exists to approve the sale of the 

Vehicle.  First, the Vehicle has a readily available market that establishes its 

current value, and the proposed sale price is within a reasonable range of such 

market value.  Second, an immediate sale of the Vehicle will maximize the value of 

the Debtor’s estate, both by providing a reasonable value for an asset the Debtor is 

not using and is not necessary to the Debtor’s estate, and by removing costs 

associated with retaining the Vehicle and paying continuing maintenance, 

insurance, and other costs (such as toll tag expenses, gasoline, and the like) 

associated therewith.  Finally, the Vehicle is subject to depreciation and the passage 

of time will only decrease its value to the estate.     

17. The Debtor believes that the proposed sale will provide fair and 

reasonable value in exchange for the Vehicle and is in the best interest of the estate.  

Thus, the Debtor submits that the decision to proceed with the sale is based upon 

his sound business judgment and should be approved.  Upon the sale being 

completed, proceeds from the sale will be immediately deposited in the Debtor-in-

Possession bank account pending further order from this Court. 

Relief from the Fourteen Day Waiting Period Under  
Bankruptcy Rule 6004(h) is Appropriate 

18. Bankruptcy Rule 6004(h) provides that an “order authorizing the use, 

sale, or lease of property . . . is stayed until the expiration of 14 days after entry of 
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the order, unless the court orders otherwise.”  FED. R. BANKR. P. 6004(h).  The 

Debtor requests that the order approving the sale of the Vehicle be effective 

immediately by providing that the fourteen (14)-day stay under Bankruptcy Rule 

6004(h) is waived.  

NOTICE 

19. In accordance with Bankruptcy Rule 6004, 2002, and L.B.R. 9007-1, 

notice of this Motion has been provided to the SEC, the IRS, the Office of the United 

States Trustee, the Committee, all creditors, and all parties that have entered a 

notice of appearance.  In accordance with Bankruptcy Rule 2002(c)(1), notice of the 

Motion includes “the terms and conditions of any private sale and the time fixed for 

filing objections.”  Accordingly, the Debtor believes that such notice of this Motion is 

sufficient.   

PRAYER 

For the each of the reasons stated herein, the Debtor respectfully requests 

that the Court enter an Order granting the relief requested herein and such other 

and further relief to which he may be justly entitled. 

Dated: November 9, 2017  
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Respectfully submitted, 

VINSON & ELKINS LLP 
Trammell Crow Center 
2001 Ross Avenue, Suite 3700 
Dallas, Texas 75201-2975 
Tel:  214-220-7700 
Fax: 214-220-7716 

/s/ Rebecca L. Petereit 
Josiah M. Daniel, III, SBT # 05358500 
James J. Lee, SBT # 12074550 
Paul E. Heath, SBT # 09355050 
Rebecca L. Petereit, SBT # 24062776 
jdaniel@velaw.com; jimlee@velaw.com 
pheath@velaw.com; rpetereit@velaw.com 

COUNSEL FOR THE DEBTOR 

CERTIFICATE OF CONFERENCE 

I certify that on November 8, 2017, I e-mailed a draft copy of this Motion to 
counsel for the IRS and that on November 9, 2017, I e-mailed a draft copy of this 
Motion to Autumn Highsmith as counsel for the Committee, and the SEC to confer 
regarding the relief requested herein.  The IRS, SEC and Committee indicated they 
do not oppose the requested relief.     

/s/ Rebecca L. Petereit
One of Counsel 

CERTIFICATE OF SERVICE 

I certify that on November 9, 2017 a copy of the foregoing document was 
served by (i) the Electronic Case Filing System for the United States Bankruptcy 
Court for the Northern District of Texas, which gives notice to all counsel of record, 
and (ii) regular U.S. first-class mail, postage pre-paid to those parties listed on the 
attached consolidated Master Service List.  

/s/ Rebecca L. Petereit
One of Counsel 
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