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                                                                           Hearing Date: November 8, 2016 at 11:00 a.m.                                                                            
       Oral Argument Not Requested 
 
 

NOTICE OF MOTION FOR ENTRY OF ORDER AUTHORIZING THE SALE OF 
REAL PROPERTY FREE AND CLEAR OF ALL LIENS, CLAIMS, INTERESTS 
AND ENCUMBRANCES AND WAIVING THE FOURTEEN-DAY STAY 
 

 
TO: All On Attached Service List 
 
 PLEASE TAKE NOTICE that the Debtor, Scott P. Cowan will move before the 

Honorable Christine M. Gravelle on November 8, 2016 at 11:00 a.m., or as soon thereafter as 

counsel may be heard, at the United States Bankruptcy Court, 50 Walnut Street, Newark, New 

Jersey, for entry of orders selling 48 Harold Lane, Manahawkin, New Jersey, As Is, Where Is, 

and free and clear of interests, claims liens and encumbrances and waiving the fourteen-day 

stay provided for in Federal Rules of Bankruptcy Procedure 6004(h) (the “Motion”).   

PLEASE TAKE FURTHER NOTICE that in support of the Motion, the undersigned 

shall rely on the Verified Motion which sets forth the relevant factual and legal bases upon which 

the relief requested should be granted. A proposed order granting the relief requested in the 

Verified Motion is also being submitted. 

PLEASE TAKE FURTHER NOTICE that unless objections are timely presented, the 

In re: 
SCOTT P. COWAN, 
 
 
                                                 DEBTOR. 
   

Case 16-14758-SLM    Doc 43    Filed 10/06/16    Entered 10/06/16 12:29:05    Desc Main
 Document      Page 1 of 2



Motion shall be deemed uncontested in accordance with D.N.J. LBR 9013-1(a) and the 

relief requested may be granted without a hearing. 

PLEASE TAKE FURTHER NOTICE that this matter does not involve complicated 

issues of law or fact and therefore no brief is necessary. 

SCURA, WIGFIELD, HEYER & STEVENS, LLP 
Counsel to Scott P. Cowan 

 
Dated: October 6, 2016  /s/ David L. Stevens_____ 

David L. Stevens   
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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEW JERSEY 
 
Chapter 11 
 
Case No. 16-14758 
Judge:  Hon. Stacey L. Meisel 

                                                                            
                                                                           Hearing Date: November 8, 2016 at 11:00 a.m.                                                                            
 Oral Argument Not Requested 
 

VERIFIED MOTION OF DEBTOR’S FOR ENTRY OF ORDERS 
AUTHORIZING THE SALE OF REAL PROPERTY, FREE AND CLEAR 
OF ALL LIENS, CLAIMS, INTERESTS AND ENCUMBRANCES AND 
WAIVING THE FOURTEEN-DAY STAY 
 

 
Scott P. Cowan (the “Debtor”) by and through his counsel, Scura, Wigfield, Heyer & Stevens, 

LLP, respectfully moves for an represents an order, pursuant to 11 U.S.C. §§ 105 and 363(b), (f) 

and (m), 365(f), and Fed. R. Bankr. P. 2002, 6004 and 6006, and D.N.J. L.B.R. 6004-1 and 

9072-1(e) authorizing the sale of real property located at 48 Harold Lane, Manahawkin, in the 

State of New Jersey, As Is, Where Is, and free and clear of interests, claims, liens and 

encumbrances; and seeking an order waiving the fourteen-day stay provided for in Federal Rules 

of Bankruptcy Procedure 6004(h) (the “Motion”).  In support of this motion, Debtor respectfully 

represents as follows: 

I. JURISDICTION AND VENUE 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. This is 

a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(N).  

In re: 

SCOTT P. COWAN, 
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2. Venue is proper in this Court pursuant to U.S.C. § 1408 and 1409. 

II. BACKGROUND 

3. On March 15, 2016, Debtor commenced its reorganization case by filing a voluntary 

petition for relief under Chapter 11 of the Bankruptcy Code. 

4. Debtor is continuing in possession of its property and is operating and managing its 

business, as a debtor-in-possession, pursuant to 11 U.S.C. §§ 1107 and 1108. 

5. Debtor owns a single-family home located at 48 Harold Lane, Manahawkin, in the State of 

New Jersey (the "Property"). The Property has a lot size of 3,998 square feet and was built in 1963. 

The Property is solely owned by the Debtor.  

6. The Property has been marketed for sale since August 26, 2016 with an asking price of 

$279,900.  The Property is located in a flood plain and is built on a slab.  In her certification made 

in support of this motion, the realtor retained on behalf of the estate explains that because this 

particular property is nearly two feet below the FEMA minimal elevation requirements, destined 

to flood in the future and did indeed flood during hurricane Sande, and because slab homes are not 

easily raised, the Property is particularly difficult to sell.  The cost of flood insurance is prohibitive 

to most buyers.   

7. Prior to commencement of this case, the Debtor had not received any written offers to purchase 

the Property.  It was shown to approximately thirty potential buyers, many of whom like the home 

but reconsidered making an offer once the flood insurance issue was disclosed. 

8. Debtor has engaged through its professionals with William Bresley and Christine Bresley, 

(hereinafter collectively referred to as the “Purchaser”) regarding the sale of the Property (the 

“Sale”). 

9. Debtor had entered into a post-confirmation contract of sale to sell the Property to the 

Purchaser for the sum of $287,500.  The Sale will be As Is Where Is.  No auction is contemplated 
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in this Sale. 

10.  Debtor has retained a realtor post-petition and requests that the realtor be allowed its 

compensation upon the closing of title.   

11. The Property is more particularly described in the Contract for Sale and Purchase of Real 

Property entered into between Debtor and Purchaser, a copy of which is attached hereto as Exhibit 

“A” (the "Purchase Agreement"). 

12. The Purchaser has offered to purchase the Property subject to the Court’s approval of the 

Sale.   

13. The Property is subject to a first priority security interest in favor of Bank of America in an 

amount as of the petition date of approximately $215,000.00. 

14.  The Property will be sold free and clear of all liens, claims, interests and encumbrances, if 

any, and any and all taxing authorities, with all such liens, claims, interests and encumbrances to 

attach to the proceeds of the sale. 

III. TERMS OF THE SALE AGREEMENT 

15. The pertinent terms of the Purchase Agreement are as follows: 

a. The Purchase Agreement provides for a $287,500 purchase price which 

Debtor believes to be the fair market value of the Property.  

b. Purchaser has paid a $1,000 deposit along with submission of the Purchase 

Agreement which is held in escrow by Purchaser’s counsel. The balance of the 

purchase price will be paid by the Purchaser at the closing. 

c. The Property will be sold in "as is" condition and specifically and expressly 

without any warranties, representations or guarantees, either express or 

implied, of any kind, nature, or type whatsoever from or on behalf of the 

Debtor. 
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d. The Purchase Agreement is not contingent on the Purchaser obtaining a 

mortgage and the Purchaser represents it has sufficient cash to purchase the 

Property. 

e. The Purchase Agreement is contingent upon the ability of the Purchaser to 

obtain title insurance and allows for a ten-day due diligence period. 

f. The closing is scheduled to occur on September 30, 2016 and after the sale 

hearing held before the Bankruptcy Court approving the sale of the Property to 

Purchaser in accordance with 11 U.S.C. § 363(b) and § 363 (f) unless 

otherwise extended by written agreement of the parties. 

g. The Purchase Agreement will be construed, interpreted and enforced pursuant 

to the laws of the State of New Jersey. 

h. The Bankruptcy Court will retain jurisdiction with respect to all matters 

arising from the Purchase Agreement 

i. If the Bankruptcy Court determines that a willful default by Debtor has 

occurred, Purchaser shall be entitled to file an administrative claim for its 

damages incurred as the result of Debtor’s default and to terminate the 

Purchase Agreement and receive back the deposit.  If Seller is unable to 

convey title to the Purchaser as per the Purchase Agreement, the Debtor’s sole 

liability shall be the refunds of all monies paid by Purchaser to Debtor on 

account of the Purchase Agreement and for all title and survey costs, in 

addition to which Purchaser shall be entitled to file an administrative claim for 

its damages incurred as the result of Seller’s inability to convey title. 

16. The proposed sale represents the highest and best offer by a disinterested third-party.  The 

Debtor believes the proposed sale provides the best value to the estate.   
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IV. LIENS ON THE PROPERTY 

17. The Property may be encumbered by certain mortgages and other liens as set forth in detail 

in the abstract of title annexed hereto as Exhibit “B” (the “Title Report”). The liens that may 

encumber the Property include: 

a. Any and all unpaid property taxes. 

b. Any and all unpaid municipal charges for water and/or sewer. 

c. First mortgage lien owed to TD Bank in the approximate amount of 
$215,000.00 
 
 

V. REQUEST FOR RELIEF AND BASIS THEREFOR 
 

A. The Debtor Should be Authorized to Sell the Property in Accordance with Sections 
105(a) and 363(b)(1) of the Bankruptcy Code. 
 

18. The Debtor’s interest in the Property constitutes property of the bankruptcy estate pursuant 

to Bankruptcy Code Section 541.  11 U.S.C. § 541.  The Debtor-in-Possession may sell property of 

the estate pursuant to Bankruptcy Code section 363(b)(1) and section 1107.  See also Fed. R. 

Bankr. P. 6004(f)(1) (authorizing sales outside of the ordinary course of business to be conducted 

privately or by public auction). 

19. A debtor-in-possession is given these rights by section 1107(a) of the Bankruptcy Code.  

Additionally, Bankruptcy Code Section 105(a) allows the Court to “issue any order, process, or 

judgment that is necessary or appropriate to carry out the provisions of [the Bankruptcy Code].” 11 

U.S.C. § 105(a). 

i. The Purchaser is a Good Faith Purchaser in accordance with 11 
U.S.C.§363(m) 

 
20. Although the Bankruptcy Code does not provide guidance regarding circumstances under 

which a sale of assets can be approved (other than the requirement to provide notice and a hearing), 
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the United States Court of Appeals for the Third Circuit in the seminal case of In re Abbotts 

Dairies of Penn., Inc., 788 F.2d 143, 149-50 (3d Cir. 1986), interpreted Section 363(b) to require a 

finding by the Bankruptcy Court that the purchaser of a debtor’s assets is a good faith buyer. The 

Third Circuit construed the “good faith buyer” standard to mean one who purchases in “good 

faith” and for “value.” Abbotts Dairies, 788 F.2d at 147. 

21. The Abbotts Dairies Court then compared a Section 363(b) purchaser to a buyer at a 

judicial sale: 

The requirement that a purchaser act in good faith . . . speaks to the integrity of his 
conduct in the course of the sale proceedings. Typically, the misconduct that would 
destroy a purchaser’s good faith status at a judicial sale involves fraud, collusion 
between the purchaser and other bidders or the trustee, or an attempt to take grossly 
unfair advantage of other bidders. 
 

Abbotts Dairies, 788 F.2d at 147 (quoting In re Rock Indus. Mach. Corp., 572 F.2d 1195, 1198 

(7th Cir. 1978)). Finally, the Court noted that “courts have held that ‘[f]air and valuable 

consideration is given in a bankruptcy sale when the purchaser pays 75% of the appraised value of 

the assets’.” Abbotts Dairies, 788 F.2d at 149 (quoting In re Rock Indus. Mach. Corp., 572 F.2d at 

1197 n1; In re Karpe, 84 B.R. 926, 933 (Bankr. M.D. Pa. 1988). 

22. Here, the proposed sale satisfies the “good faith” prong of the Abbotts Dairies test. First, 

the proposed purchase price of $277,500 exceeds 75% of the value the Property as estimated and 

scheduled by the Debtor on its petition and exceeds 75% of the price suggested to list the property 

for sale thereby satisfying the Abbotts Dairies test. Second, the Debtor-in-Possession has fully 

disclosed and requested the Court’s approval of the terms and conditions of the proposed sale, and 

provided notice of the sale as discussed below.  See In re Colony Hill Assoc., 111 F.3d 269 (2d Cir. 

1997) (determination of “good faith” is based on traditional equitable principles, including 

whether there has been full disclosure to the Bankruptcy Court).   

23. Accordingly, Purchaser should be deemed a “good faith purchaser” and the Debtor submits 
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that the sale process has been proposed in good faith pursuant to 11 U.S.C. § 363(M).  

ii. The Sale is for a Sound Business Purpose 

24. The Third Circuit appears to have adopted the “sound business purpose” test when 

examining the reason for an asset sale first articulated in Official Comm. Of Unsecured Creditors 

v. Lionel Corp., 722 F.2d 1063, 1067 (2d Cir. 1983); see In re Indus. Valley Ref. & Air Cond. 

Supplies, Inc., 77 B.R. 15, 20 (Bankr. E.D. Pa. 1987). 

25. In Lionel, the Second Circuit held that: 

There must be some articulated business justification . . . for using, selling, or 
leasing property out of the ordinary course of business before the bankruptcy judge 
may order such disposition under [s]ection 363(b) . . . The rule we adopt requires 
that a judge determining a [section] 363(b) application expressly find from the 
evidence presented before him at the hearing a good business reason to grant such 
an application. Lionel, 722 F.2d at 1070-71. 

 
26. The proposed sale of the Property meets the Third Circuit’s requirement for a sale of assets 

out of the ordinary course of business.  A sound business reason exists because the property is not 

necessary for reorganization, is an administrative burden, and will yield net proceeds from the sale 

which will be contributed to fund a plan of reorganization. Thus, the Debtor-in-Possession 

respectfully submits that the Purchaser’s offer meets the “fair value” test articulated in Abbotts 

Dairies. 

27.  Consideration of the above factors in this case weighs in favor of approval and the 

purchase price the estate realizes will be fair and reasonable. 

iii. The Debtor Should be Authorized to Sell the Property Free and Clear of Liens 

28. Pursuant to Section 363(f), a debtor’s property may be sold free and clear of any and all 

liens, claims or interests in such property if  

(1) such a sale is permitted under applicable non-bankruptcy law;  
 
(2) the party asserting such a lien, claim or interest consents to such sale;  
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(3) the interest is a lien and the purchase price for the property is greater than the aggregate 
value of all liens on the property; 

(4) the interest is the subject of a bona fide dispute; or  
 
(5) the party asserting the lien, claim or interest could be compelled, in a legal or equitable 

proceeding, to accept a money satisfaction for such interest.  
 
See 11 U.S.C. § 363(f); In re Elliot, 94 B.R. 343, 345 (E.D. Pa. 1988).  
 
29. Section 363(f) is written in the disjunctive; the court may approve a sale “free and clear” 

provided at least one of the subsections is met. 

30. Liens that have been asserted against the property, to the extent they are valid and 

enforceable liens, will be satisfied from the proceeds of the sale which the Debtor reasonably 

believes will exceed the sum of any valid liens against the Property.  Any liens, claims, interests 

and encumbrances may attach to the proceeds of the sale in the order of their priority, with the 

same validity, force and effect that they now have as against the Debtor’s assets, subject to the 

rights, claims, defenses and objection of the Debtor and all interested parties with respect to such 

liens and claims all of which are expressly reserved. 

31. Here, sections 363(f)(2)(3) and (5) are satisfied. 

VI. WAIVER OF 14 DAY STAY 

32. Pursuant to Fed. R. Bankr. P. 6004(h), unless the Court orders otherwise, orders 

authorizing the sale of the assets pursuant to Section 363 of the Bankruptcy Code are automatically 

stayed for fourteen (14) days after entry of the order. The purpose of Rule 6004(h) is to provide 

sufficient time for an objecting party to request a stay pending appeal before the order can be 

implemented. See Advisory Committee Notes to Fed. R. Bankr. P. 6004(g) (redesignated as 

subsection “h” by the 2005 Bankruptcy Reform Act). 

33. Although Bankruptcy Rules 6004(h) and the Advisory Committee Notes are silent as to 

when a court should “order otherwise” and eliminate or reduce the ten-day stay, bankruptcy 

Case 16-14758-SLM    Doc 43-1    Filed 10/06/16    Entered 10/06/16 12:29:05    Desc 
 Verified Motion    Page 8 of 33



 

 

commentators have suggested that the period should be eliminated to allow a sale or other 

transaction to close immediately where there has been no objection to the procedure. See 10 

Collier on Bankruptcy ¶ 6004.09 (15th ed. rev. 2003). 

34. The Debtor asserts that given the goal by the parties in this case to liquidate assets and 

bring this case to conclusion in the short term, there is cause to waive the stay and the Debtor 

requests that upon approval of the sale, the fourteen (14) day period pursuant to Rule 6004(h) be 

waived by the Court. 

VII. NOTICE 

35. Notice of this Application is being provided to the following parties: (i) all unsecured 

creditors; (ii) secured parties; (iii) counsel for the taxing authorities; (iv) the Office of the United 

States Trustee for the District of New Jersey; (v) all parties who have filed and served a Notice of 

Appearance; (vi) all persons or entities purporting to have a lien or judgment, through their 

counsel, if represented, which may be an encumbrance on the Property; and (vii) all entities known 

to the Debtor to have expressed a bona fide interest in acquiring the Property.  The Debtor submits 

that no other or further notice is required. 

36. No previous motion for the relief sought herein has been made to this or to any other court. 

37. As no novel issue of law is raised and the relevant authorities relied upon by the Debtor are 

set forth herein, the Debtor respectfully requests that the requirement of D.N.J. LBR 9013-2 of 

filing a brief be waived. 

 
VIII. CONCLUSION 

 
WHEREFORE, the Debtor respectfully requests the entry of an order effective 

immediately (a) approving the Sale of Property in accordance with to the Agreement to be entered 

into by the Debtor and Purchaser and granting such other and further relief requested herein and/or 
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as this Court deems just and proper. 

 
Respectfully submitted, 

 
SCURA, WIGFIELD, HEYER & STEVENS, LLP 
Counsel to the Debtor 

 
     
Dated: October 6, 2016   /s/ David L. Stevens_____ 
       David L. Stevens  
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VERIFICATION 

I, Scott P. Cowan, of full age, certifies as follows: 

1. I am the Debtor in the above-captioned bankruptcy cases. As such, I have full knowledge 

of the facts set forth in. 

2. I have read the foregoing Verified Application and certify that the statements contained 

therein are true based upon my personal knowledge, information and belief.  

3. I am aware that if any of the factual statements contained in the Verified Application are 

willfully false, I am subject to punishment. 

 

DATED: September 14, 2016   _/s/ Scott P. Cowan 
       Scott P. Cowan 
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