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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

In re:
SHERWIN ALUMINA COMPANY, LLC, et al.,1
Debtors.

§
§
§
§
§
§
§

ENTERED
09/26/2016

Chapter 11
Case No. 16-20012
(Jointly Administered)
David R. Jones

FINAL ORDER (I) AUTHORIZING DEBTORS TO (A) OBTAIN
POST-PETITION SECURED FINANCING AND (B) UTILIZE CASH
COLLATERAL, (II) GRANTING LIENS AND SUPER-PRIORITY ADMINISTRATIVE
EXPENSE CLAIMS, (III) GRANTING ADEQUATE PROTECTION TO PREPETITION
SECURED LENDER, AND (IV) MODIFYING THE AUTOMATIC STAY
(Docket No. 779)

Upon the motion (the “Motion”) of above-captioned debtors and debtors in possession
(collectively, the “Debtors”) in the above-captioned chapter 11 cases (collectively, the
“Chapter 11 Cases”), pursuant to sections 105, 361, 362, 363(c)(2), 364(c)(1), 364(c)(2),
364(c)(3), 364(e), and 507 of chapter 11 of title 11 of the United States Code (the “Bankruptcy
Code”), rules 2002, 4001, and 9014 of the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules”), rule 4001-1 of the Local Rules of Bankruptcy Practice and Procedure of
the United States Bankruptcy Court for Southern District of Texas (the “Local Rules”), and the
Procedures for Complex Chapter 11 Bankruptcy Cases promulgated by the United States
Bankruptcy Court for Southern District of Texas (the “Texas Complex Case Rules”), seeking
entry of a final order (this “Final Order”), among other things: (a) authorizing, pursuant to
Bankruptcy Code sections 105(a), 361, 362, 363(c), and 364(c) and (e) and Bankruptcy Rules
1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax
identification number, are: Sherwin Alumina Company, LLC (2376); and Sherwin Pipeline, Inc. (9047).
The debtors’ service address is: 4633 Highway 361, Gregory, Texas 78359.
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2002, 4001, and 9014, Sherwin Alumina Company, LLC (“Sherwin”), in its capacity as
borrower, to enter into a debtor-in-possession financing agreement (as amended, restated, or
otherwise modified from time to time in accordance with the terms hereof and thereof, the “DIP
Credit Agreement”),2 substantially in the form attached to the Motion as Exhibit B, with
Commodity Funding, LLC, as lender (in such capacity, the “DIP Lender”), to obtain cash
advances and other extensions of credit in an aggregate principal amount not to exceed $25.7
million (the “DIP Facility” and, the loans under such facility, the “DIP Loans”) on the terms and
conditions of the DIP Credit Agreement (together with this Final Order and any and all
documents, agreements, and instruments delivered pursuant thereto or executed or filed in
connection therewith, as may be amended hereafter from time to time, including, without
limitation, the Approved Budget (as defined below), collectively, the “DIP Facility
Documents”); (b) granting super-priority administrative claim status under Bankruptcy Code
section 364(c)(1) to all obligations of the Debtors incurred in connection with the DIP Facility
Documents (collectively, the “DIP Obligations”), with priority over any and all administrative
expenses of any kind or nature, including, without limitation, the kinds specified in or arising or
ordered under Bankruptcy Code sections 105(a), 326, 328, 330, 331, 503(b), 506(c), 507, 546(c),
726, 1113, and 1114, subject and subordinate only to the Carve-Out (as defined below) on the
terms and conditions set forth herein, and determining that the DIP Obligations are secured under
Bankruptcy Code sections 364(c)(2) and 364(c)(3) by valid, enforceable, non-avoidable, and
fully perfected liens on and security interests in all of the property, assets and other interests in
property and assets of the Debtors (including Avoidance Actions (as defined below)), and all
other property of the Debtors’ estates (within the meaning of section 541 of the Bankruptcy
2

Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the DIP Credit
Agreement.
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Code) of the Debtors, of any kind or nature whatsoever, real or personal, tangible, intangible or
mixed, whether owned or hereafter acquired, and all proceeds thereof, subject and subordinate
only to (A) the Prepetition Credit Agreement Liens (as defined below), (B) any valid, perfected,
enforceable and non-avoidable liens in existence as of the Petition Date (as defined below),
which were senior to the Prepetition Credit Agreement Liens (the “Permitted Priority Liens”),
and (C) the Carve-Out, in each case on the terms and conditions set forth in the DIP Facility
Documents; (c) approving pursuant to sections 363 and 364 of the Bankruptcy Code the form
and manner of adequate protection set forth herein to be provided to the Prepetition Lender (as
defined below); and (d) modifying the automatic stay imposed by section 362 of the Bankruptcy
Code to the extent necessary to implement and effectuate the terms and provisions of the DIP
Facility Documents, as set forth herein; and such notice of the Motion being sufficient and
adequate, and no other or further notice being required; and the hearing on the Motion having
been held on September 22, 2016; and based upon all of the pleadings filed with this Court, the
evidence presented at the hearing on the Motion, and the entire record herein; and this Court
having heard and resolved or overruled all objections, reservations of rights, and other statements
with respect to the Motion on the merits; and this Court having noted the appearances of all
parties in interest; and it appearing that the relief requested in the Motion is in the best interests
of the Debtors and their estates and creditors; and after due deliberation and consideration, and
sufficient cause appearing therefor, IT IS HEREBY FOUND, DETERMINED, AND
DECREED THAT:3
A.

Petition Date. On January 11, 2016 (the “Petition Date”), the Debtors

commenced the Chapter 11 Cases by filing voluntary petitions for relief under chapter 11 of the
3

Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construed as
findings of fact, pursuant to Bankruptcy Rule 7052.
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Bankruptcy Code. The Debtors are operating their business and managing their affairs as
debtors in possession pursuant to Bankruptcy Code sections 1107(a) and 1108. No trustee or
examiner has been appointed in the Chapter 11 Cases.
B.

Jurisdiction; Venue. This Court has jurisdiction over the Chapter 11 Cases,

the parties, and the Debtors’ property pursuant to 28 U.S.C. §§157(b)(2)(D) and 1334. This is a
core proceeding pursuant to 28 U.S.C. §157(b)(2)(D). Venue for the Chapter 11 Cases and the
Motion is proper under 28 U.S.C. §§ 1408 and 1409.
C.

Committee Formation. On January 21, 2016, the United States Trustee for

the Southern District of Texas (the “U.S. Trustee”) appointed an official committee of unsecured
creditors (the “Creditors’ Committee”) in the Chapter 11 Cases pursuant to section 1102 of the
Bankruptcy Code [Docket No. 142]. On February 18, 2016, the U.S. Trustee reconstituted the
Creditors’ Committee [Docket No. 348].
D.

Prior DIP Facility. On the Petition Date, the Debtors filed the Emergency

Motion of Sherwin Alumina Company, LLC, et al., for Entry of Interim and Final Orders (I)
Authorizing Debtors to (A) Obtain Postpetition Secured Financing and (B) Utilize Cash
Collateral, (II) Granting Liens and Providing Superpriority Administrative Expense Claims, (III)
Granting Adequate Protection to Prepetition Lender, (IV) Modifying the Automatic Stay, and (V)
Scheduling a Permanent Finance Hearing Pursuant to Sections 105, 361, 362, 363, 364, and 507
of the Bankruptcy Code and Bankruptcy Rules 2002, 4001, and 9014 [Docket No. 26] (the
“Initial DIP Motion”). On January 13, 2016, this Court entered the Interim Order (I) Authorizing
Debtors to (A) Obtain Post-Petition Secured Financing and (B) Utilize Cash Collateral, (II)
Granting Liens and Super-Priority Administrative Expense Claims, (III) Granting Adequate
Protection to Prepetition Secured Lender, (IV) Modifying the Automatic Stay, and (V)
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Scheduling a Final Hearing [Docket No. 76] (the “Interim DIP Order”). By written notice dated
February 8, 2016, Commodity Funding, LLC, as lender, notified the Debtors that they were in
default under the DIP Facility Documents (as defined in the Interim DIP Order) and its
commitment to fund under the DIP Facility was thereafter terminated. No final order was
entered with respect to the Initial DIP Motion.
E.

Cash Collateral Order. On March 16, 2016, this Court entered the Final

Order (I) Authorizing the Debtors to Utilize Cash Collateral, (II) Granting Adequate Protection
to the Prepetition Secured Lender, (III) Modifying the Automatic Stay, and (IV) Granting Related
Relief [Docket No. 431] (the “Final Cash Collateral Order”).
F.

UCC Challenge. On March 7, 2016, the Creditors’ Committee filed its

Objection of the Official Committee of Unsecured Creditors to Scheduled Claim of Commodity
Funding, LLC [Docket No. 395] (the “Initial UCC Objection”).

On March 22, 2016, the

Creditors’ Committee filed its Complaint and Amended Claim Objection [Docket Nos. 456 and
462] (the “Amended UCC Objection” and together with the Initial UCC Claim Objection, the
“UCC Challenge”).
G.

UCC Settlement. Following mediation before the Honorable Marvin J.

Isgur (the “Mediator”), the Debtors, the Creditors’ Committee, and the Prepetition Lender
reached a global settlement agreement resolving the UCC Challenge and any other claims by the
Creditors’ Committee against the Prepetition Lender and/or its affiliates, subject to the
occurrence of the effective date of a chapter 11 plan on terms agreed among the parties (the
“UCC Settlement”).
H.

Prepetition Loan Documents. Sherwin is the borrower under that certain

Credit Agreement, dated as of July 1, 2009 (as amended and restated from time to time,
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the “Prepetition Credit Agreement”), by and between Sherwin and Commodity Funding, LLC (in
such capacity, the “Prepetition Lender”). Pursuant to the Prepetition Credit Agreement and all
agreements, documents, notes, mortgages, security agreements, pledges, guarantees, instruments,
amendments, and any other agreements delivered pursuant thereto or in connection therewith
(collectively with the Prepetition Credit Agreement, the “Prepetition Loan Documents”), the
Prepetition Lender provided the Debtors with a revolving credit facility up to the aggregate
principal amount of $95,000,000 (plus letter of credit availability and amounts guaranteed by
affiliates of the Prepetition Lender, the total aggregate amount of which shall not exceed
$14,200,000). Under the Final Cash Collateral Order, the Creditors’ Committee alleged that all
advances under the Prepetition Credit Agreement were equity contributions notwithstanding that
they were denominated as debt or loans, and the Debtors and the Prepetition Lender disputed
such allegations in all respects. The foregoing dispute will be resolved pursuant to the UCC
Settlement unless (a) an order is entered dismissing or converting the Chapter 11 cases to
Chapter 7 or (b) the Mediator determines that the UCC Settlement is no longer in force and
effect (the date on which such order is entered or such determination is made, the “UCC
Settlement Termination Date”).
I.

Prepetition Credit Agreement Obligations. For purposes of this Final

Order, the term “Prepetition Credit Agreement Obligations” shall mean all indebtedness and
other amounts owed, as of the Petition Date, under the Prepetition Loan Documents, including,
without limitation, all Loans (as defined in the Prepetition Credit Agreement).
J.

Prepetition Credit Agreement Liens. To secure the Prepetition Credit

Agreement Obligations under the Prepetition Loan Documents, Sherwin granted the Prepetition
Lender first-priority senior liens and security interests (the “Prepetition Credit Agreement
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Liens”) upon and in substantially all of Sherwin’s property and assets (and the assets of
Sherwin’s wholly owned subsidiary, Sherwin Pipeline, Inc.), as and to the extent set forth in the
Prepetition Loan Documents and the ancillary documents thereto (collectively, the “Prepetition
Collateral”). Under the Final Cash Collateral Order, the Creditors’ Committee alleged that such
Prepetition Credit Agreement Liens are invalid or unenforceable because, inter alia, there is no
debt secured by such liens, and the Debtors and the Prepetition Lender disputed such allegations
in all respects (the “Prepetition Credit Agreement Lien Allegations”). The foregoing dispute will
be resolved pursuant to the UCC Settlement unless the Mediator determines that the UCC
Settlement is no longer in force and effect.
K.

Debtors’ Stipulations. Subject only to the rights of the Creditors’

Committee as set forth in paragraph 15 hereof, after consultation with its attorneys and financial
advisors, each Debtor (on behalf of, and for, itself and its estate) admits, stipulates,
acknowledges, and agrees to the following (collectively, the “Debtors’ Stipulations”):
(i)

as of the Petition Date, (a) the Prepetition Credit Agreement Obligations

are legal, valid, binding, fully perfected, and non-avoidable obligations in the aggregate
liquidated amount of $95 million; (b) the Prepetition Credit Agreement Obligations and
Prepetition Credit Agreement Liens constitute legal, valid, binding, fully perfected, and nonavoidable senior first-priority obligations of the Debtors, enforceable in accordance with the
terms and conditions of the Prepetition Loan Documents; and (c) no portion of the Prepetition
Credit Agreement Obligations or Prepetition Credit Agreement Liens are subject to any offset,
challenge, defense, claim, or counterclaim of any kind or any nature, nor is any portion of the
Prepetition Credit Agreement Obligations or Prepetition Credit Agreement Liens subject to
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avoidance, recharacterization, disallowance, or subordination pursuant to the Bankruptcy Code
or other applicable law; and
(ii)

the Debtors and their estates shall be deemed to have (a) waived,

discharged, and released the Prepetition Lender, solely in its capacity as such, together with the
Prepetition Lender’s shareholders, affiliates, parents, subsidiaries, controlling persons, directors,
agents, officers, successors, assigns, directors, managers, principals, officers, employees, agents,
investors, funds, advisors, attorneys, professionals, representatives, accountants, investment
bankers, and consultants, each in their sole respective capacities as such (all of the foregoing, the
“Prepetition Lender Releasees”) of any and all “claims” (as defined in section 101(5) of the
Bankruptcy Code), offsets, defenses, objections, challenges, causes of action, and/or choses in
action, or other claims arising under or pursuant to the Bankruptcy Code or under any other
applicable law against any and all of the Prepetition Lender Releasees, whether at law or in
equity, arising under or relating to the Prepetition Loan Documents or the transactions
contemplated thereunder, and (b) waived, discharged and released any offsets, defenses,
objections, challenges, causes of action, and/or choses in action with respect to the Prepetition
Credit Agreement Obligations and Prepetition Credit Agreement Liens, including, without
limitation, actions related to recharacterization, subordination, avoidance, and any right or basis
to challenge or object to the amount, validity, enforceability, and/or perfection of the Prepetition
Credit Agreement Obligations and/or Prepetition Credit Agreement Liens.
L.

Cash Collateral.

For purposes of this Final Order, the term “Cash

Collateral” shall mean and include all “cash collateral,” as defined in Bankruptcy Code
section 363 in which the DIP Lender and the Prepetition Lender, as applicable, have a lien,
security interest, or other interest (including, without limitation, any adequate protection liens or
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security interests), in each case whether existing on the Petition Date, arising pursuant to this
Final Order, or otherwise.
M.

Use of Cash Collateral. During the pendency of these Chapter 11 Cases,

the Debtors have used Cash Collateral on a consensual basis, subject to the terms and conditions
of the Interim DIP Order and Final Cash Collateral Order. The Debtors require the future use of
Cash Collateral in connection with the Chapter 11 Cases.

Without the use of such Cash

Collateral, the Debtors will not be able to meet their cash requirements for funding the
administration of the Chapter 11 Cases (including the payment of professional fees). The
Prepetition Lender does not consent to the use of any Cash Collateral after entry of this Final
Order, except on the terms and conditions, and for the purposes, specified herein and in the other
DIP Facility Documents.

The adequate protection provided herein and other benefits and

privileges contained herein are consistent with and authorized by the Bankruptcy Code and
adequately protect all applicable parties’ interests in the Prepetition Collateral. To the extent of
any inconsistency between this Final Order and the Final Cash Collateral Order, the terms and
conditions of this Final Order shall control in all respects.
N.

Purpose and Necessity of Financing. The Debtors require the financing

described in the Motion to fund, among other things, the wind down of the Debtors’ operations
and the costs of the Chapter 11 Cases, in accordance with the terms set forth in the DIP Facility
Documents.

If the Debtors do not obtain authorization to borrow under the DIP Facility

Documents and the DIP Facility is not approved, the Debtors will suffer immediate and
irreparable harm. The Debtors, in consultation with their advisors, have determined that they
could not obtain adequate unsecured credit allowable as an administrative expense under
Bankruptcy Code section 503, or other financing under Bankruptcy Code sections 364(c), on

-9-

Case 16-20012 Document 806 Filed in TXSB on 09/26/16 Page 10 of 52

equal or more favorable terms than those set forth in the DIP Facility Documents based on the
totality of the circumstances. Moreover, a loan facility in the amount provided by the DIP
Facility Documents is not available to the Debtors without granting the DIP Lender superpriority claims, liens, and security interests, pursuant to Bankruptcy Code sections 364(c)(1), (2)
and (3) as provided in this Final Order and the other DIP Facility Documents. After considering
all alternatives, the Debtors have concluded, in the sound exercise of their prudent business
judgment, that the DIP Facility provided under the DIP Facility Documents represents the best
financing package available to the Debtors and is in the best interests of the Debtors’ estates and
their creditors.

The adequate protection provided herein and other benefits and privileges

contained herein are consistent with and authorized by the Bankruptcy Code and adequately
protect all applicable parties’ interests in the Prepetition Collateral.
O.

Good Cause. The ability of the Debtors to obtain sufficient working

capital and liquidity under this Final Order and the other DIP Facility Documents is vital to the
Debtors’ estates and creditors and to the preservation of the Prepetition Lender’s Collateral. The
liquidity to be provided under the DIP Facility Documents will enable the Debtors to fund the
wind down of the Debtors’ operations and the costs of the Chapter 11 Cases. The Debtors’
estates will be immediately and irreparably harmed if this Final Order is not entered. Good
cause exists for the relief granted in this Final Order.
P.

Good Faith. Based on the present record and the evidence presented at the

hearing on the Motion, the DIP Facility Documents have been negotiated in good faith and at
arm’s-length by and among the Debtors and the DIP Lender. The DIP Facility and other
financial accommodations made to the Debtors by the DIP Lender pursuant to this Final Order
and the other DIP Facility Documents shall be deemed to have been extended by the DIP Lender
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in good faith, as that term is used in Bankruptcy Code section 364(e), and the DIP Lender shall
be entitled to all protections afforded thereunder, including, without limitation, the full protection
of Bankruptcy Code section 364(e) in the event that this Final Order or any provision thereof is
vacated, reversed or modified, on appeal or otherwise. Under the Final Cash Collateral Order,
the Creditors’ Committee disputed the foregoing. Such dispute will be resolved pursuant to the
UCC Settlement unless the UCC Settlement Termination Date occurs.
Q.

Business Judgment and Entire Fairness. The terms of the DIP Facility

Documents are fair and reasonable, reflect the Debtors’ exercise of prudent business judgment
consistent with their fiduciary duties, are the best available to the Debtors under the
circumstances as of the Petition Date, are supported by reasonably equivalent value and fair
consideration, and satisfy the “entire fairness” standard as to the Debtors.
R.

Consideration.

The Debtors will receive and have received fair and

reasonable consideration from the DIP Lender and the Prepetition Lender in exchange for the use
of Cash Collateral and from the DIP Lender for the financial accommodations provided under
this Final Order and the other DIP Facility Documents.
S.

Notice. Sufficient and adequate notice of the hearing on the Motion and

the entry of this Final Order have been given in accordance with Bankruptcy Rule 4001, and no
other or further notice need be given for entry of this Final Order.
T.

Immediate Entry of Final Order. The Debtors have requested immediate

entry of this Final Order pursuant to Bankruptcy Rule 4001(b)(2) and (c)(2). The Motion and
this Final Order comply with Local Bankruptcy Rule 4001-1(b) and (c). The permission granted
herein to enter into the DIP Facility Documents and to obtain funds thereunder is necessary to
avoid immediate and irreparable harm to the Debtors and the Prepetition Lender’s Collateral.

- 11 -

Case 16-20012 Document 806 Filed in TXSB on 09/26/16 Page 12 of 52

This Court concludes that entry of this Final Order is in the best interests of the Debtors and their
estates and creditors as its implementation will, among other things, allow for access to the
financing necessary for the continued flow of supplies and services to the Debtors necessary to
sustain the operation of the Debtors’ existing business and further enhance the Debtors’
prospects for a successful restructuring. Based upon the foregoing findings, acknowledgements,
and conclusions, and upon the record made before this Court at the hearing on the Motion, and
good and sufficient cause appearing therefor, IT IS HEREBY ORDERED:
1.

Disposition.

The relief requested in the Motion (including the terms and

provisions of the DIP Facility Documents) is granted on a final basis, subject to the terms set
forth herein. All objections to and/or reservations regarding the Motion that have not previously
been withdrawn or resolved are hereby overruled on their merits; provided that the foregoing
statement shall not apply to the UCC Challenge if and only if the UCC Settlement Termination
Date occurs. This Final Order shall be valid, binding on all parties in interest, and fully effective
immediately upon entry notwithstanding the possible application of Bankruptcy Rules 6004(h),
7062, and 9014.
2.

Authorization.
(a)

Subject to the Carve-Out, the Debtors are hereby authorized to

immediately obtain DIP Loans in the aggregate principal amount of up to $25,700,000 pursuant
to the terms of this Final Order and subject to the terms of the DIP Facility Documents. The
Debtors may use the proceeds of the DIP Facility to fund, in accordance with the DIP Facility
Documents, (i) the working capital and general corporate needs of the Debtors and the costs of
the Chapter 11 Cases (including funding the Carve-Out and the UCC Settlement as well as
paying professional fees and expenses) in accordance with the DIP Facility Documents
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including, without limitation, the Approved Budget (and the variances permitted thereto), and (ii)
provide adequate protection, in accordance with the terms of this Final Order.
(b)

Subject to the Carve-Out, the Debtors are authorized to use Cash

Collateral in which the DIP Lender and the Prepetition Lender, as applicable, may have an
interest, in accordance with the terms, conditions, and limitations set forth in this Final Order and
the other DIP Facility Documents, without further approval by this Court. Any dispute in
connection with the use of Cash Collateral in accordance with this Final Order or the other DIP
Facility Documents shall be heard exclusively by this Court.
(c)

In entering into the DIP Facility Documents, and as consideration therefor,

the Debtors hereby agree that until such time as all DIP Obligations are indefeasibly paid in full
in cash and the commitments related thereto are terminated in accordance with the terms of the
DIP Facility Documents, the Debtors shall not in any way grant, seek to grant, or cause to be
granted any lien and/or claim that is senior to or pari passu with any of the liens, security
interests, and claims provided under this Final Order to the DIP Lender or the Prepetition Lender
(other than the Carve-Out), including, without limitation, by offering a subsequent lender or any
other party a superior or pari passu lien or claim pursuant to Bankruptcy Code section 364(d), or
otherwise;
3.

Authority to Execute and Deliver Necessary Documents.
(a)

The Debtors are authorized to negotiate, prepare, enter into, and deliver

the DIP Facility Documents, including any amendments thereto, that are requested by the DIP
Lender. The Debtors are further authorized and directed to negotiate, prepare, enter into and
deliver any UCC financing statements, pledge and security agreements, and mortgages or deeds
of trust encumbering all of the DIP Collateral (as defined below) and securing all of the Debtors’
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obligations under the DIP Facility Documents, including payment of all DIP Obligations in cash
that are requested by the DIP Lender.
(b)

The Debtors are hereby further authorized to (i) perform all of their

obligations under the DIP Facility Documents, and such other agreements as may be required by
the DIP Facility Documents to give effect to the terms of the financing provided for therein and
in this Final Order, and (ii) perform all acts required under this Final Order and the other DIP
Facility Documents, including, without limitation, the payment of fees, and the reimbursement of
present and future costs and expenses (including, without limitation, funding the Carve-Out and
the DIP Lender’s attorneys’ and other advisors’ fees and expenses), paid or incurred by the DIP
Lender as provided for in this Final Order and the other DIP Facility Documents. All such
unpaid fees, commissions, costs, and other expenses of the DIP Lender shall be included and
constitute part of the principal amount of the DIP Obligations and be secured by the DIP Liens.
(c)

All DIP Obligations shall constitute legal, valid, binding, fully perfected

and non-avoidable obligations of the Debtors, enforceable against the Debtors’ estates and their
respective successors and assigns (including, without limitation, any successor trustee or other
estate representative in the Chapter 11 Cases or subsequent or superseding chapter 7 or Chapter
11 Case (each, a “Successor Case,” and, collectively, the “Successor Cases”)), in accordance
with the terms of this Final Order and the other DIP Facility Documents, and no obligation,
payment, transfer, or grant of security under this Final Order or the other DIP Facility
Documents shall be voidable or recoverable under the Bankruptcy Code or under any applicable
law (including, without limitation, under Bankruptcy Code section 502(d)) or subject to any
avoidance, reduction, set off, offset, recharacterization, subordination (whether equitable,
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contractual or otherwise), counterclaims, cross-claims, defenses, or any other challenges under
the Bankruptcy Code or any applicable law or regulation by any person or entity.
4.

DIP Claims.
(a)

Subject to the Carve-Out, pursuant to section 364(c)(1) of the Bankruptcy

Code, all DIP Obligations shall constitute allowed super-priority administrative expense claims
(the “DIP Claims”) in the Chapter 11 Cases against the Debtors, their estates in the Chapter 11
Cases, and any Successor Cases, having priority over any and all other administrative claims
against the Debtors, now existing or hereafter arising, of any kind whatsoever, including, without
limitation, all administrative expenses of the kinds specified in or arising or ordered under
Bankruptcy Code sections 105(a), 326, 328, 330, 331, 503(b), 506(c), 507, 546(c), 726, 1113,
and 1114 or otherwise, whether or not such expenses or claims may become secured by a
judgment lien or other non-consensual lien, levy or attachment, which allowed claims shall be
payable from and have recourse to all pre- and post-petition property of the Debtors and all
proceeds thereof, including, without limitation, any proceeds or property recovered in connection
with the pursuit of claims or causes of action arising under chapter 5 of the Bankruptcy Code, if
any (the “Avoidance Actions”). Except as expressly set forth herein, no other super-priority
claims shall be granted or allowed in the Chapter 11 Cases.
(b)

The DIP Claims, and other rights and remedies granted under this Final

Order and the other DIP Facility Documents to the DIP Lender shall continue in the Chapter 11
Cases and in any Successor Cases, and DIP Claims shall maintain their priority as provided in
this Final Order until all the DIP Obligations have been indefeasibly paid in full in cash and
completely satisfied and the DIP Lender’s commitments have been terminated in accordance
with the DIP Facility Documents.
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5.

DIP Liens.
(a)

To secure the DIP Obligations, the DIP Lender is granted continuing

valid, binding, enforceable, fully perfected, and non-avoidable liens on and senior security
interests (collectively, the “DIP Liens”) in all Prepetition Collateral, all of the other property,
assets and interests in property and assets of the Debtors (or any successor trustee or other estate
representative in the Chapter 11 Cases or Successor Cases), and all “property of the estate”
(within the meaning of the Bankruptcy Code) of the Debtors (or any successor trustee or other
estate representative in the Chapter 11 Cases or Successor Cases), of any kind or nature
whatsoever, real or personal, tangible or intangible or mixed, now existing or hereafter acquired
or created, including, without limitation, accounts, documents, inventory, equipment, capital
stock in subsidiaries, investment property, instruments, chattel paper, commercial tort claims,
cash, cash equivalents, securities accounts, deposit accounts, commodity accounts, real estate,
leasehold interests, contracts, patents, copyrights, trademarks, causes of action, including
Avoidance Actions, and other general intangibles, and all products and proceeds thereof
(collectively, the “DIP Collateral”). The DIP Liens securing the DIP Collateral shall be subject
in all respects only to the Carve-Out, the Permitted Priority Liens, and the Prepetition Credit
Agreement Liens.
(b)

Except as provided in the final sentence of the precedent paragraph, the

DIP Liens shall not at any time be made subject or subordinate to, or made pari passu with, any
other lien, security interest, or claim existing as of the Petition Date, or created under Bankruptcy
Code sections 363 or 364(d) or otherwise. Further, the DIP Liens shall not at any time be made
subject or subordinate to, or made pari passu with, any lien or security interest that is avoided
and preserved for the benefit of the Debtors’ estate under Bankruptcy Code section 551.
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(c)

The DIP Liens shall be deemed fully perfected liens and security interests,

effective and perfected without the necessity of execution by the Debtors of mortgages, security
agreements, pledge agreements, financing agreements, financing statements or other agreements
or instruments, such that no additional steps need be taken by the DIP Lender to perfect such
interests.

Any provision of any lease, loan document, easement, use agreement, proffer,

covenant, license, contract, organizational document, or other instrument or agreement that
requires the consent or approval of one or more landlords, licensors or other parties in order for
the Debtors to pledge, grant, mortgage, sell, assign, or otherwise transfer any fee or leasehold
interest or the proceeds thereof or other DIP Collateral, is and shall be deemed to be inconsistent
with the provisions of the Bankruptcy Code, and shall have no force or effect with respect to the
transactions granting the DIP Lender the DIP Liens on such fee, leasehold or other interest or
other DIP Collateral or the proceeds of any assignment, sale or other transfer thereof.
(d)

The DIP Liens and other rights and remedies granted under this Final

Order to the DIP Lender shall continue in the Chapter 11 Cases and in any Successor Cases, and
such liens and security interests shall maintain their first priority as provided in this Final Order
until all the DIP Obligations have been indefeasibly paid in full in cash and completely satisfied
and the DIP Lender’s commitments have been terminated in accordance with the DIP Facility
Documents.
6.

Additional Perfection Measures. The DIP Liens and the Replacement Liens (as

defined below) shall be deemed perfected by operation of law. None of the Debtors, the DIP
Lender, or the Prepetition Lender shall be required to enter into or obtain landlord waivers,
mortgagee waivers, bailee waivers, warehouseman waivers or other waiver or consent, or to file
or record financing statements, mortgages, deeds of trust, leasehold mortgages, notices of lien or
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similar instruments in any jurisdiction (including, trademark, copyright, trade name or patent
assignment filings with the United States Patent and Trademark Office, Copyright Office or any
similar agency with respect to intellectual property, or filings with any other federal
agencies/authorities), or obtain consents from any licensor or similarly situated party-in-interest,
or take any other action in order to validate and to perfect the DIP Liens or the Replacement
Liens.
(a)

The DIP Lender or the Prepetition Lender may, but shall not be obligated

to, obtain consents from any landlord, licensor, or other party in interest, file mortgages,
financing statements, notices of lien or similar instruments, or otherwise record or perfect such
security interests and liens, in which case:
i.

all such documents shall be deemed to have been recorded and

filed as of the time and on the date of entry of this Final Order; and
ii.

no defect in any such act shall affect or impair the validity,

perfection and enforceability of the liens granted hereunder.
(b)

In lieu of obtaining such consents or filing any such mortgages, financing

statements, notices of lien or similar instruments, the DIP Lender or the Prepetition Lender may,
but shall not be obligated to, file a true and complete copy of this Final Order in any place at
which any such instruments would or could be filed, together with a description of DIP
Collateral or Prepetition Collateral, as applicable, and such filings by the DIP Lender or the
Prepetition Lender shall have the same effect as if such mortgages, deeds of trust, financing
statements, notices of lien or similar instruments had been filed or recorded at the time and on
the date of entry of this Final Order.
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7.

Fees. All fees, costs and/or expenses payable or reimbursable by the Debtors as

set forth in the DIP Facility Documents are hereby approved. The Debtors are hereby authorized
to pay all such fees, costs, and expenses in accordance with the terms of this Final Order and the
other DIP Facility Documents, without the DIP Lender or its counsel having to file any further
application with this Court for approval or payment of such fees, costs or expenses, provided that
such fees, costs, and expenses shall not include or be deemed to include any costs and expenses
incurred by the DIP Lender to the extent such costs are primarily related to (a) the Prepetition
Credit Agreement or (b) any sale of a material portion of the Debtors’ assets to the DIP Lender
or any of its affiliates. Any such fees, costs, and expenses incurred by professionals retained by
the DIP Lender shall be paid within ten (10) calendar days of delivery of a summary invoice to
the Debtors; provided that the Debtors shall promptly provide copies of such invoices to the
Creditors’ Committee and the U.S. Trustee, and the Court shall have exclusive jurisdiction over
any objections raised to the invoiced amount of the fees and expenses proposed to be paid, which
objections may only be raised within ten (10) days after receipt thereof. In the event that within
ten (10) days from receipt of such invoices the Debtors, the Creditors’ Committee or the U.S.
Trustee raises an objection to a particular invoice, and the parties are unable to resolve any
dispute regarding the fees and expenses included in such invoice, the Court shall hear and
determine such dispute; provided, further, that payment of invoices shall not be delayed based on
any such objections and the relevant professional shall only be required to disgorge amounts
objected to upon being “so ordered” pursuant to a final order of the Court. Notwithstanding
anything to the contrary herein, the fees, costs, and expenses of the DIP Lender, whether
incurred prior to or after the Petition Date, shall be deemed fully earned, indefeasibly paid,
irrevocable, and non-avoidable pursuant to, and in accordance with, the terms of the DIP Facility
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Documents and, irrespective of any subsequent order approving or denying approval of the DIP
Facility Documents or any other financing pursuant to section 364 of the Bankruptcy Code, fully
entitled to all protections of Bankruptcy Code section 364(e). All such unpaid fees, costs and
expenses of the DIP Lender, including, without limitation, all fees referred to in the DIP Facility
Documents (including, without limitation, all attorneys’ and other professionals’ fees and
expenses of the DIP Lender to the extent provided in this Final Order), shall constitute DIP
Obligations and shall be secured by the DIP Collateral and afforded all priorities and protections
afforded to the DIP Obligations under this Final Order and the other DIP Facility Documents.
8.

Adequate Protection for Prepetition Lender. The Debtors have requested that the

Prepetition Lender consent to, among other things, (i) the Debtors’ use of Cash Collateral and the
other Prepetition Collateral, and (ii) the incurrence of the DIP Obligations by the Debtors under
the DIP Facility Documents. The Debtors acknowledge and stipulate that the Prepetition Lender
is entitled, pursuant to Bankruptcy Code sections 361 and 363(e), to adequate protection solely to
the extent of its interests in the Prepetition Collateral, including the Cash Collateral, in exchange
for the Debtors’ continued use of such Prepetition Collateral, including to the extent of the
aggregate diminution in value, if any, of the Prepetition Collateral, including, without limitation,
any such diminution resulting from the sale, lease or use by the Debtors (or other decline in
value) of Cash Collateral and any other Prepetition Collateral. Except as provided in a final
order resolving the UCC Challenge (including an order confirming a Chapter 11 Plan (as defined
herein) (such final order, a “UCC Challenge Order”), as adequate protection, the Prepetition
Lender and its assignees and designees are hereby granted the protections described in clauses
(a) through (c) below and such other protections set forth in this Final Order including, without
limitation, the right to credit bid the Prepetition Credit Agreement Obligations set forth in
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paragraph 19 of this Final Order and the reporting obligations set forth in paragraph 22 of this
Final Order, which shall be referred to collectively as the “Adequate Protection Obligations”:
(a)

Adequate Protection Liens. Pursuant to Bankruptcy Code sections 361

and 363(e), as adequate protection of the interests of the Prepetition Lender in the Prepetition
Collateral against any diminution in value of such interests in the Prepetition Collateral on
account of (i) depreciation, physical deterioration, use, sale, loss, or decline in market value,
(ii) the Debtors’ use of Cash Collateral and other Prepetition Collateral, and (iii) the imposition
of the automatic stay, the Debtors grant to the Prepetition Lender, continuing valid, binding,
enforceable, fully perfected and non-avoidable liens on and post-petition security interests in and
liens (the “Replacement Liens”) on the Prepetition Collateral, all of the other property, assets and
interests in property and assets of the Debtors (or any successor trustee or other estate
representative in the Chapter 11 Cases or Successor Cases), and all “property of the estate”
(within the meaning of the Bankruptcy Code) of the Debtors (or any successor trustee or other
estate representative in the Chapter 11 Cases or Successor Cases), of any kind or nature
whatsoever, real or personal, tangible or intangible or mixed, now existing or hereafter acquired
or created, including, without limitation, accounts, documents, inventory, equipment, capital
stock in subsidiaries, investment property, instruments, chattel paper, commercial tort claims,
cash, cash equivalents, securities accounts, deposit accounts, commodity accounts, real estate,
leasehold interests, contracts, patents, copyrights, trademarks, causes of action, including
Avoidance Actions, and other general intangibles, and all products and proceeds thereof
(collectively, the “Adequate Protection Collateral”); provided, if the UCC Settlement
Termination Date occurs, the Debtors and the Prepetition Lender agree that the Replacement
Liens shall be subject in all respects to entry of a UCC Challenge Order in favor of the
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Prepetition Lender. The Replacement Liens shall be junior in priority only to: (i) the Carve-Out;
(ii) the DIP Liens on the DIP Collateral; (iii) the Permitted Priority Liens and Prepetition Credit
Agreement Liens on the Prepetition Collateral; and (iv) any lien created in this Final Order and
only to the extent specifically set forth in this Final Order. The Replacement Liens shall be
senior to all other security interests in, liens on, or claims against any of the Adequate Protection
Collateral. For purposes of this Final Order, “Permitted Priority Lien” shall mean (x) any valid,
perfected, enforceable and non-avoidable lien in existence as of the Petition Date, which was
senior to the Prepetition Credit Agreement Liens as of the Petition Date, or (y) any valid,
enforceable and non-avoidable lien in existence as of the Petition Date, which was senior to the
Prepetition Credit Agreement Liens as of the Petition Date and validly perfected subsequent to
the Petition Date under applicable state law and section 546(b) of the Bankruptcy Code.
(b)

Adequate Protection Claims.

As further adequate protection of the

interests of the Prepetition Lender in the Prepetition Collateral against any diminution in value of
such interests in the Prepetition Collateral on account of (i) depreciation, physical deterioration,
use, sale, loss, or decline in market value, (ii) the Debtors’ use of Cash Collateral and other
Prepetition Collateral, and (iii) the imposition of the automatic stay, the Prepetition Lender is
granted, as and to the extent provided by Bankruptcy Code section 507(b), allowed super-priority
administrative expense claims in the Chapter 11 Cases and any Successor Cases (collectively, the
“Adequate Protection Claims”). Save and except any attorney’s lien that may be granted by this
Court to secure payment of reasonable attorney’s fees and expenses incurred in connection with
the pursuit of specific litigation claims owned by the bankruptcy estates, the Adequate Protection
Claims shall have priority over any and all other administrative claims against the Debtors, now
existing or hereafter arising, of any kind whatsoever, including, without limitation, all
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administrative expenses of the kinds specified in or arising or ordered under Bankruptcy Code
sections 105(a), 326, 328, 330, 331, 365, 503(a) 503(b), 506(c), 507(a), 507(b), 546(c), 546(d),
726 (to the extent permitted by law), 1113, and 1114 or otherwise, whether or not such expenses
or claims may become secured by a judgment lien or other non-consensual lien, levy or
attachment, which allowed claims shall be payable from and have recourse to all pre- and postpetition property of the Debtors and all proceeds thereof including, without limitation, any
proceeds or property recovered in connection with the pursuit of the Avoidance Actions;
provided that the Adequate Protection Claims shall be junior in priority in all respects to the DIP
Claims and the Carve-Out. Notwithstanding anything herein to the contrary, the Court reserves
the right to exclude claims against the Debtors’ officers, directors and professionals, and any
proceeds or property realized therefrom, from property subject to the Adequate Protection
Claims and from the Adequate Protection Collateral upon a showing of equitable or legal cause.
(c)

Payment of Prepetition Lender’s Fees and Expenses.

As additional

adequate protection for the use of the Prepetition Collateral (including Cash Collateral) by the
Debtors, the Debtors shall pay, monthly in arrears in cash, all reasonable and documented out of
pocket postpetition fees, costs and expenses of Curtis, Mallet-Prevost, Colt & Mosle LLP, as
counsel to the Prepetition Lender and one law firm acting as local counsel to the Prepetition
Lender in connection with the Chapter 11 Cases, including, but not limited to, the monitoring of
the Chapter 11 Cases or in connection with the enforcement or protection of any of the
Prepetition Lender’s rights and remedies. Any such fees, costs, and expenses incurred by
professionals retained by the Prepetition Lender shall be paid within ten (10) calendar days of
delivery of a summary invoice to the Debtors; provided that the Debtors shall promptly provide
copies of such invoices to the Creditors’ Committee and the U.S. Trustee, and the Court shall
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have exclusive jurisdiction over any objections raised to the invoiced amount of the fees and
expenses proposed to be paid, which objections may only be raised within ten (10) days after
receipt thereof. In the event that within ten (10) days from receipt of such invoices the Debtors,
the Creditors’ Committee or the U.S. Trustee raises an objection to a particular invoice, and the
parties are unable to resolve any dispute regarding the fees and expenses included in such
invoice, the Court shall hear and determine such dispute; provided, further, that payment of
invoices shall not be delayed based on any such objections and the relevant professional shall
only be required to disgorge amounts objected to upon being “so ordered” pursuant to a final
order of the Court.
9.

Budget.
(a)

Attached as Exhibit A hereto and incorporated by reference is a 13-week

budget (the “Approved Budget”) setting forth a budget (the “Original Budget Period”), which
reflects on a line item basis the Debtors’ anticipated cumulative cash receipts, disbursements,
and expenses (other than receipts, disbursements, and expenses on account of professional fees
and expenses) on a weekly basis and all necessary and required cumulative expenses; provided
that, notwithstanding anything contained in this Final Order or the Approved Budget, and solely
upon the occurrence of the UCC Settlement Termination Date, (i) the budgeted fees and
expenses for the Creditors’ Committee’s legal advisors shall be no greater than $625,000 in total,
inclusive of the Investigation Budget (defined below), and (ii) the budgeted fees and expenses
for the Creditors’ Committee’s financial advisors shall be no greater than $300,000 in total,
inclusive of the Investigation Budget.
(b)

The Debtors shall be authorized to use proceeds of the DIP Facility in

accordance with the Approved Budget subject to the “Permitted Variance,” which means a
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variance with respect to total receipts or total disbursements in the Approved Budget (other than
the fees and expenses of the Debtors’ lead restructuring counsel) (a “Variance”), in each case
compared to the actual receipts or total disbursements, as applicable from the Approved Budget
on a weekly basis (the “Testing Period”) commencing with the period ending September 23,
2016, which Variance (i) for actual total receipts during such Testing Period, is not less than 80%
of the budgeted total receipts (i.e., Row A in the Approved Budget) specified in the Approved
Budget for such Testing Period, plus (without double counting) the amount (if any) of the net
positive Variances for the cumulative actual total receipts in the two weeks preceding the start of
the relevant Testing Period as reflected in the relevant Variance Reports (as defined below) for
such period to the extent that the Debtors can demonstrate to the Prepetition Lender’s reasonable
satisfaction are the result of mere timing differences in such receipts from the assumed receipts
reflected in the Approved Budget for the applicable period, and (ii) for total disbursements (i.e.,
Row G in the Approved Budget minus Row F in the Approved Budget is not more than 120%
higher than the budgeted total disbursements for such Testing Period (without giving effect to the
making of loans, if any, by the DIP Lender or the repayments or prepayments of such loans),
plus (without double counting) the amount (if any) of the net positive Variances (i.e., Variances
that reflect that expenses are less than budgeted) for the actual total disbursements in the three
weeks preceding the start of the relevant Testing Period as reflected in the relevant Variance
Reports for such period to the extent that the Debtors can demonstrate to the Prepetition Lender’s
reasonable satisfaction are the result of mere timing differences in such disbursements from the
assumed disbursements reflected in the Approved Budget for the applicable period.
(c)

Not later than one month prior to the expiration of the Original Budget

Period, the Debtors shall provide to the DIP Lender a proposed budget for an additional 13-week
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period or other period in substantially the same format as the previous budget, which, upon
acceptance by the DIP Lender, in its reasonable discretion, shall become the Approved Budget;
provided that, notwithstanding anything in this Final Order to the contrary, a new budget may be
effectuated at any time with the mutual consent of the Debtors and the DIP Lender. For the
avoidance of any doubt, during the Waiting Period (as defined below), the Debtors may continue
to use the proceeds of the DIP Facility in the ordinary course of business, consistent with past
practices and the most recent Approved Budget, but may not enter into any transactions or
arrangements that are not in the ordinary course of business; provided that in no event shall any
proceeds of the DIP Facility be used for capital expenditures during the Waiting Period. The
Debtors shall provide the DIP Lender and the Creditors’ Committee with a weekly report, in a
form and substance acceptable to the DIP Lender, in its reasonable discretion, of the variances
from the Approved Budget for each weekly period through the Termination Date (defined
below) (the “Variance Report”) within four (4) business days after the end of such weekly period
(with the first such report delivered within four (4) business days after the entry of this Final
Order, which report shall show the percentage variance of actual receipts and disbursements
from those reflected in the Approved Budget).
(d)

Nothing contained herein or the other DIP Facility Documents shall be

construed to limit the ability of (i) the DIP Lender or any other party in interest to object to the
allowance of any fees and expenses of Professionals (as defined below) or (ii) any party in
interest to object to the professional fees of the DIP Lender or Prepetition Lender in accordance
with the terms of this Final Order.
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10.

Carve-Out.
(a)

As used in this Final Order, “Carve-Out” means: (i) amounts payable

pursuant to 28 U.S.C. § 1930 plus interest at the statutory rate (without regard to a Carve-Out
Trigger Notice (as defined below)) (collectively, the “UST Fees”); (ii) fees and expenses up to
$25,000 incurred by a trustee under section 726(b) of the Bankruptcy Code; (iii) all unpaid fees,
expenses, and costs of any person or entity (including attorneys, accountants and other
professionals) retained in the Chapter 11 Cases by the Debtors or, subject in all respects to the
Approved Budget, the Creditors’ Committee, pursuant to Bankruptcy Code sections 327, 328,
330, 331, 503 or 1103 (collectively, the “Professionals”) owed pursuant to such Professionals’
respective engagement letters (other than any success fee, transaction fee, or other similar fee set
forth in such Professionals’ respective engagement letter) and, in respect of Professionals
retained by the Creditors’ Committee, to the extent permitted under the Approved Budget, which
are actually incurred at any time prior to or on the first business day following delivery by the
DIP Lender of a Carve-Out Trigger Notice, whether or not allowed by interim order, procedural
order, or otherwise, prior to or after delivery by the DIP Lender of a Carve-Out Trigger Notice
(collectively, the “Estate Professional Fees”); and (iv) allowed Estate Professional Fees which
are actually incurred at any time after the first business day following delivery by the DIP Lender
of a Carve-Out Trigger Notice, in an aggregate amount not to exceed $250,000 in the aggregate
(the “Post-Carve-Out Trigger Notice Cap”), whether or not allowed by the Court by interim
order, procedural order, or otherwise, prior to or after delivery by the DIP Lender of a Carve-Out
Trigger Notice, in each case subject to the rights of the DIP Lender to object to the allowance of
any such fees and expenses, it being understood that the Approved Budget shall always include
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cash to fund the Post-Carve-Out Trigger Notice Cap in full in cash to the extent provided in this
Final Order.
(b)

For purposes of this Final order, “Carve-Out Trigger Notice” shall mean a

written notice delivered by the DIP Lender (via email) to the Debtors, their lead restructuring
counsel, the U.S. Trustee, and counsel to the Creditors’ Committee, which notice may be
delivered by the DIP Lender at any time following the occurrence and during the continuation of
an Event of Default (as defined below), stating that the Post-Carve Out Trigger Notice Cap has
been invoked. On the day on which a Carve-Out Trigger Notice is given by the DIP Lender to
the Debtors with a copy to counsel to the Creditors’ Committee (the “Termination Determination
Date”), each Professional shall provide written notice (including via e-mail) to the DIP Lender of
its accrued but unpaid Estate Professional Fees as of the date of the Carve-Out Trigger Notice, at
which time the Carve-Out Trigger Notice shall (i) constitute a demand to the Debtors to utilize
all cash on hand as of such date and any available cash thereafter held by any Debtor to fund a
reserve in an amount equal to the then unpaid amounts of the allowed Estate Professional Fees
and (ii) only to the extent that the Debtors do not have sufficient cash on hand to fund such
reserve in accordance with this Final Order, be deemed a request to borrow and notice of
borrowing by the Debtors under the DIP Facility, in an amount equal to any such deficiency (and
such amounts actually advanced shall constitute DIP Loans). The Debtors shall deposit and hold
such monies in a segregated account in trust to pay such then unpaid and allowed Estate
Professional Fees (the “Pre-Carve Out Trigger Notice Reserve”) prior to any and all other
claims. In addition, the Debtors shall deposit cash and hold such monies in a segregated account
in trust to pay Estate Professional Fees benefiting from the Post-Carve-Out Trigger Notice Cap
(the “Post-Carve-Out Trigger Notice Reserve,” and, together with the Pre-Carve-Out Trigger
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Notice Reserve, the “Carve-Out Reserves”) prior to any and all other claims.

On the

Termination Declaration Date, the Carve-Out Trigger Notice shall also be deemed a request by
the Debtors for DIP Loans under the DIP Facility, in an amount equal to the Post-Carve Out
Trigger Notice Cap (any such amounts actually advanced in accordance with this Final Order
shall constitute DIP Loans only to the extent the Debtors do not have sufficient cash on hand to
fund the Post-Carve Out Trigger Notice Reserve). On the first business day after the DIP Lender
delivers the Carve-Out Trigger Notice, notwithstanding anything in the DIP Credit Agreement to
the contrary, including with respect to the existence of any default or event of default, the failure
of the Debtors to satisfy any or all of the conditions precedent for DIP Loans under the DIP
Facility, any termination of the DIP Obligation following an Event of Default, or the occurrence
of the maturity date, the DIP Lender shall fund such borrowing in accordance with the DIP
Facility and the terms of this Final Order.
(c)

[Reserved.]

(d)

All funds in the Pre-Carve-Out Trigger Notice Reserve shall be used first

to pay the obligations set forth in clauses (i) through (iii) of the definition of Carve-Out set forth
above prior to any and all other claims (the “Pre-Carve-Out Amounts”) until such obligations are
paid in full in cash, and then, to the extent the Pre-Carve-Out Trigger Notice Reserve has not
been reduced to zero, to pay the DIP Lender in accordance with its rights and priorities under
applicable law. All funds in the Post-Carve-Out Trigger Notice Reserve shall be used first to pay
the obligations set forth in clause (iv) of the definition of Carve-Out set forth above prior to any
and all other claims (the “Post-Carve-Out Amounts”), and then, to the extent the Post- Carve-Out
Trigger Notice Reserve has not been reduced to zero, to pay the DIP Lender in accordance with
its rights and priorities under applicable law.
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(e)

Notwithstanding anything to the contrary in this Final Order, if either of

the Carve-Out Reserves are not funded in full in the amounts set forth herein, then, any excess
funds in one of the Carve-Out Reserves following the payment of the Pre-Carve-Out Amounts
and Post-Carve-Out Amounts, respectively, shall be used to fund the other Carve-Out Reserve,
up to the applicable amount set forth herein, prior to making any payments to the DIP Lender in
accordance with its rights and priorities under applicable law. Notwithstanding anything to the
contrary in the DIP Facility Documents, the Prepetition Credit Agreement, the Interim DIP
Order, the Final Cash Collateral Order, or this Final Order, following delivery of a Carve-Out
Trigger Notice, Commodity Funding, LLC (in its capacity as either the Prepetition Lender or the
DIP Lender) shall not, and shall not direct any entity to, sweep or foreclose on cash (including
cash received as a result of the sale or other disposition of any assets) of the Debtors until the
Carve-Out Reserves have been funded in full in cash.

For the avoidance of doubt and

notwithstanding anything to the contrary in the DIP Facility Documents, the Prepetition Credit
Agreement, the Interim DIP Order, the Final Cash Collateral Order, or this Final Order, the
Carve-Out shall be senior to any and all liens and claims (including any and all claims under or
on account of the Prepetition Loan Documents, the claims under or on account of DIP Facility
Documents, the Adequate Protection Obligations (including the Replacement Liens and
Adequate Protection Claims), and any and all other forms of adequate protection, liens, or claims
securing the claims under or on account of DIP Facility Documents and/or the Prepetition Loan
Documents.
(f)

Further, notwithstanding anything to the contrary in the DIP Facility

Documents, the Prepetition Credit Agreement, the Interim DIP Order, the Final Cash Collateral
Order, and/or this Final Order, the failure of the Carve-Out Reserves to satisfy in full the Estate
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Professional Fees shall not affect the priority of the Carve-Out and, furthermore, in no way shall
the Approved Budget, Permitted Variance, Carve-Out, Post-Carve-Out Trigger Notice Cap,
Carve-Out Reserves, or any of the foregoing be construed as a cap or limitation on the allowance
of Estate Professional Fees payable by the Debtors; provided that the foregoing shall not be
construed as an authorization to use any proceeds of the Prepetition Collateral, the Cash
Collateral, the DIP Facility, or the Adequate Protection Collateral or the respective proceeds
thereof or any Cash Collateral to pay any such Estate Professional Fees other than in accordance
with this Final Order and the Approved Budget (to the extent applicable).
(g)

Any payment or reimbursement made prior to the occurrence of the

Termination Declaration Date in respect of any allowed Estate Professional Fees shall not reduce
the Carve-Out.

Any payment or reimbursement made on or after the occurrence of the

Termination Declaration Date in respect of any allowed Estate Professional Fees shall
permanently reduce the Carve-Out on a dollar-for-dollar basis. Any funding of the Carve-Out
shall be added to, and made a part of, the DIP Obligations secured by the DIP Collateral and
shall be otherwise entitled to the protections granted under this Final Order, the DIP Facility
Documents, the Bankruptcy Code, and applicable law. Notwithstanding any other provision of
this Final Order, the DIP Lender shall have a reversionary interest in the Carve-Out to the extent
that any Estate Professional Fees included therein are not allowed.
11.

Termination of DIP Facility and Cash Collateral Usage.

Notwithstanding

anything in this Final Order or the other DIP Facility Documents to the contrary, the DIP
Lender’s obligation to make DIP Loans in accordance with the DIP Facility Documents and the
Prepetition Lender’s consent to the use of Cash Collateral shall automatically terminate without
any further action by this Court or the DIP Lender or Prepetition Lender, upon the earliest to
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occur of (such date, the “Termination Date”): (i) December 31, 2016; (ii) the effective date of a
plan of reorganization or liquidation under chapter 11 of the Bankruptcy Code (a “Chapter 11
Plan”) in respect of any Debtor; (iii) the date on which all DIP Obligations become due and
payable; (iv) an Event of Default; (v) the acceptance by any Debtor of any offer or bid for the
purchase of all or substantially all of the assets of any Debtor or any of the equity of a
reorganized Debtor which is unacceptable to the DIP Lender, unless the proceeds of such offer or
bid will be used to pay in full in cash all of the DIP Obligations (which, for the avoidance of
doubt, may occur only upon the payment in full in cash of all Prepetition Credit Agreement
Obligations (unless and solely to the extent a UCC Challenge Order is entered resolving the
UCC Challenge in favor of the Creditors’ Committee)); (vi) the acceleration of the DIP Loans in
accordance with the DIP Facility Documents; and (vii) the conversion or dismissal of the
Chapter 11 Cases.
12.

Events of Default. The occurrence of any event identified in Section 8.1 of the

DIP Credit Agreement shall constitute an “Event of Default” upon five (5) business days
following delivery of written notice (including via electronic mail) (such period of time, the
“Waiting Period”) by the DIP Lender to the Debtors’ primary restructuring counsel, the U.S.
Trustee, the Creditors’ Committee, and any other official committee appointed in the Chapter 11
Cases unless such event has been cured or waived by the DIP Lender during the Waiting Period.
During the Waiting Period, the Debtors may continue to use Cash Collateral in the ordinary
course of business, consistent with past practices and the most recent Approved Budget, but may
not enter into any transactions or arrangements that are not in the ordinary course of business;
provided that in no event shall any Cash Collateral be used for capital expenditures during the
Waiting Period.
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13.

Automatic Stay Modified.
(a)

Subject to the provisions of subparagraphs (b) and (c) hereof, the

automatic stay provisions of Bankruptcy Code section 362 hereby are, to the extent applicable,
vacated, and modified to the extent necessary to allow the DIP Lender:
i.

whether or not an Event of Default has occurred, to require all

cash, checks or other collections or proceeds from DIP Collateral received by the Debtors to be
deposited in accordance with the requirements of the DIP Facility Documents, and to apply any
amounts so deposited and other amounts paid to or received by the DIP Lender under the DIP
Facility Documents in accordance with any requirements of the DIP Facility Documents;
ii.

upon the occurrence of an Event of Default, to exercise all rights

and remedies provided for in this Final Order, the other DIP Facility Documents, or under other
applicable bankruptcy and nonbankruptcy law to effect the repayment of the DIP Obligations to
the extent permitted under this Final Order and the other DIP Facility Documents (including the
right to setoff funds in accounts maintained by the Debtors with the DIP Lender to repay the DIP
Obligations, as to which such prior written notice shall not be required) without requiring prior
authorization of this Court in order to exercise such rights and remedies; and
iii.

immediately upon the occurrence of an Event of Default, without

providing any prior notice thereof, (A) the DIP Lender may charge interest at the default rates
pursuant to the DIP Credit Agreement, (B) the DIP Lender shall not have any further obligation
to provide financing under this Final Order, the other DIP Facility Documents, or otherwise, and
may, in its sole discretion, terminate all commitments with respect to the DIP Facility, (C) the
DIP Lender may declare all DIP Obligations to be immediately due and payable; (D) the DIP
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Lender may freeze monies or balances in the Debtors’ accounts, and (E) after the expiration of
the Waiting Period any authorization to use Cash Collateral shall terminate.
(b)

During the Waiting Period, the Debtors shall not use any Cash Collateral

or any DIP Facility proceeds to pay any expenses except those provided for in the Approved
Budget that were actually incurred prior to an Event of Default, but which remain unpaid at the
time of an Event of Default.

In no event will expenses under the Approved Budget be

considered incurred until the week such expenses are listed in the Approved Budget.
(c)

The rights and remedies of the DIP Lender specified herein are cumulative

and not exclusive of any rights or remedies that the DIP Lender may have under the DIP Facility
Documents or otherwise. The Debtors shall cooperate fully with the DIP Lender in its exercise
of rights and remedies, whether against the DIP Collateral or otherwise. This Court shall retain
exclusive jurisdiction to hear and resolve any disputes and enter any orders required by the
provisions of this Final Order and relating to the application, re-imposition, or continuance of the
automatic stay of Bankruptcy Code section 362(a), use of Cash Collateral, or other injunctive
relief requested.
14.

Restriction on Use of DIP Facility and Collateral.
(a)

No portion of the DIP Collateral or proceeds thereof, the Adequate

Protection Collateral or proceeds thereof, the Prepetition Collateral or proceeds thereof, Cash
Collateral or proceeds thereof, or any portion of the Carve-Out, may be used to pay, directly or
indirectly by the Debtors, the Creditors’ Committee, or any trustee or other estate representative
appointed in these Chapter 11 Cases or any Successor Cases or any other person (or to pay any
professional fees, disbursements, costs or expenses incurred in connection therewith) for any of
the following actions or activities (the “Proscribed Actions”): (i) to seek authorization to obtain
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liens or security interests that are senior to, or on a parity with, the DIP Liens, Replacement
Liens, or Prepetition Credit Agreement Liens; (ii) to seek authorization to obtain claims that are
senior to, or pari passu with, the DIP Claims, Adequate Protection Claims or Prepetition Credit
Agreement Obligations; or (iii) except as expressly set forth in the proviso at the end of this
paragraph, directly or indirectly prepare, assert, join, commence, support or prosecute any action
for any claim, counter-claim, action, proceeding, application, motion, objection, defense, or other
contested matter seeking any order, judgment, determination, or any other relief against, or
adverse to the interests of the DIP Lender or the Prepetition Lender, and any of their respective
officers, managers, directors, controlling persons, employees, agents, attorneys, affiliates,
assigns, or successors, with respect to any transaction, occurrence, omission, action, or other
matter, including, without limitation, (A) any Avoidance Actions; (B) any “lender liability”
claims and causes of action; (C) any action with respect to the validity, enforceability, priority
and extent of, or asserting any defense, counterclaim, or offset to, DIP Obligations, Adequate
Protection Claims, Prepetition Credit Agreement Obligations, DIP Liens, Replacement Liens, or
Prepetition Credit Agreement Liens; (D) any action seeking to invalidate, modify, reduce,
expunge, disallow, set aside, avoid or subordinate, in whole or in part, the DIP Obligations,
Adequate Protection Claims, Prepetition Credit Agreement Obligations, DIP Liens, Replacement
Liens, or Prepetition Credit Agreement Liens; (E) any action seeking to modify any of the rights,
remedies, priorities, privileges, protections and benefits granted to the DIP Lender or Prepetition
Lender hereunder or under any of the other DIP Facility Documents or the Prepetition Loan
Documents, including, claims, proceedings, or actions that might prevent, hinder or delay any of
its assertions, enforcements, realizations, or remedies on or against the DIP Collateral, Adequate
Protection Collateral or Prepetition Collateral in accordance with this Final Order or the other
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DIP Facility Documents or the Prepetition Loan Documents; or (F) objecting to, contesting, or
interfering with, in any way, the DIP Lender’s enforcement or realization upon any of the DIP
Collateral once an Event of Default has occurred; provided that, solely upon the occurrence of
the UCC Settlement Termination Date, the foregoing shall not limit the ability of (x) the
Creditors’ Committee, subject to an investigation budget not to exceed $200,000 (the
“Investigation Budget”), to investigate (and commence discovery in respect of) claims, causes of
action, objections, or other litigation against the Prepetition Lender or its affiliates related to the
validity, priority, or enforceability of the Prepetition Credit Agreement Obligations and
Prepetition Credit Agreement Liens, or (y) the ability of the Debtors and their advisors to
respond to inquiries by the Creditors’ Committee related to the foregoing or in connection
therewith. Notwithstanding anything contained herein, no portion of the Investigation Budget
may be used to pay any fees or expenses incurred in connection with the drafting, filing and
prosecution of the Claim Objection and the UCC Challenge, and the professional advisors for the
Creditors’ Committee shall separately record all time, services and expenses incurred in
connection with the drafting, filing and prosecution of the Claim Objection and the UCC
Challenge; provided that the Investigation Budget may be used to pay fees and expenses incurred
in connection with discovery in connection with the UCC Challenge as provided above in this
Final Order.
15.

The UCC Challenge.
(a)

Subject only to the terms of this paragraph 15 and the occurrence of the

UCC Settlement Termination Date, the Debtors’ Stipulations shall be without prejudice to the
rights of the Creditors’ Committee to prosecute the UCC Challenge. Except as provided in a
UCC Challenge Order in favor of the Creditors’ Committee, (a) the Debtors’ Stipulations shall
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be binding upon all parties (including, without limitation, the Debtors, the Creditors’ Committee,
any trustee, examiner or other estate representative appointed in the Chapter 11 Cases, and any
Chapter 7 trustee and/or examiner or other estate representative appointed in any Successor
Cases), and (b) any and all claims or causes of action against the Prepetition Lender and/or its
affiliates relating in any way to the validity, priority, or enforceability of the Prepetition Credit
Agreement Obligations and Prepetition Credit Agreement Liens or raising an objection, claim,
suit or other challenge thereto, including, without limitation, a claim in the nature of setoff,
counterclaim or defense against the Prepetition Lender on behalf of the Debtors’ estates, or to
object to or to challenge the Debtors’ Stipulations (collectively, a “Challenge”) shall be forever
waived, released and barred by the Debtors, the Debtors’ estates, and all creditors, interest
holders and other parties in interest in the Chapter 11 Cases and any Successor Cases.
(b)

Pursuant to the Final Cash Collateral Order, (i) the period to commence

any Challenge other than the UCC Challenge has expired and any such Challenge is therefore
deemed forever waived, released and barred, and (ii) the Creditors’ Committee may not seek to
commence any contested matter, adversary proceeding or litigation whatsoever that relates to the
same actions, omissions, occurrences, omissions, or other facts and circumstances set forth in the
UCC Challenge.
(c)

Nothing in this Final Order vests or confers on any person, including the

Creditors’ Committee, standing or authority to directly or indirectly support or pursue any cause
of action, claim, defense, or other right of the Debtors or their estates under the Bankruptcy Code
or any other applicable law, provided, however, that solely with respect to the UCC Challenge,
the Creditors’ Committee was previously granted conditional standing, pursuant to the Final
Cash Collateral Order, to commence the UCC Challenge; provided, further, however, any party
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in interest including, without limitation, the Debtors, the Prepetition Lender and Glencore Ltd.
shall have the right to contest such contingent standing.
(d)

Unless and until the occurrence of the UCC Settlement Termination Date,

the UCC Challenge shall not be prosecuted. Upon the effective date of a chapter 11 plan under
which the UCC Settlement is consummated, the UCC Challenge shall be deemed withdrawn
with prejudice.
16.

DIP Lender Release.

The Debtors, on their own behalf and their estates

(including any successor trustee or other estate representative in any Chapter 11 Cases or
Successor Cases), forever and irrevocably: (i) release, discharge, and acquit the DIP Lender,
solely in its capacity as DIP Lender, and each of its former, current or future officers, employees,
directors, agents, representatives, owners, members, partners, financial advisors, legal advisors,
shareholders, managers, consultants, accountants, attorneys, affiliates, and predecessors in
interest of and from any and all claims, demands, liabilities, responsibilities, disputes, remedies,
causes of action, indebtedness, and obligations, of every type, including, without limitation, any
so-called “lender liability” or equitable subordination claims or defenses, solely with respect to
or relating to the negotiation and entry into the DIP Facility Documents; and (ii) waive,
discharge and release any and all defenses (including, without limitation, offsets and
counterclaims of any nature or kind) as to the validity, perfection, priority, enforceability, and
nonavoidability of the DIP Liens and DIP Claims.
17.

Limits on Lender’s Liability. Except as provided in a UCC Challenge Order,

nothing in this Final Order or in any of the DIP Facility Documents or any other documents
related to this transaction shall in any way be construed or interpreted to impose or allow the
imposition upon the DIP Lender or the Prepetition Lender of any liability for any claims arising
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from any and all activities by the Debtors in the operation of their business or in connection with
their restructuring efforts.
18.

Limitation on Additional Surcharges and Marshalling. No action, inaction or

acquiescence by the DIP Lender or the Prepetition Lender, including funding the Debtors’
ongoing operations under this Final Order, shall be deemed to be or shall be considered as
evidence of any alleged consent by the DIP Lender or the Prepetition Lender to a charge against
the DIP Collateral, the Adequate Protection Collateral or the Prepetition Collateral, as applicable,
pursuant to Bankruptcy Code sections 506(c) or 552(b), and no such costs, fees, or expenses
shall be so charged against the DIP Collateral, the Adequate Protection Collateral or the
Prepetition Collateral, as applicable, without the prior written consent of the DIP Lender or the
Prepetition Lender, as applicable. The DIP Lender and the Prepetition Lender shall not be
subject in any way whatsoever to the equitable doctrine of “marshaling” or any similar doctrine
with respect to the DIP Collateral, the Adequate Protection Collateral or Prepetition Collateral.
19.

Right to Credit Bid. The DIP Lender (including its assignees and designees) shall

have the right to credit bid up to the full amount of the DIP Obligations in connection with any
bulk or piecemeal sale of all or any portion of the DIP Collateral, the Adequate Protection
Collateral or the Prepetition Collateral, as applicable, conducted pursuant to a Chapter 11 Plan or
section 363 of the Bankruptcy Code. Further, to the extent that it holds an allowed secured claim
at the time of any sale, the Prepetition Lender (including its assignees and designees) shall have
the right to credit bid up to the full amount of such claim in connection with any bulk or
piecemeal sale of all or any portion of the Adequate Protection Collateral or the Prepetition
Collateral, as applicable, conducted pursuant to a Chapter 11 Plan or section 363 of the
Bankruptcy Code. No sale of any DIP Collateral, Adequate Protection Collateral or Prepetition
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Collateral shall constitute a waiver by the DIP Lender or the Prepetition Lender, as applicable, of
any deficiency claim under any applicable law. As part of the Adequate Protection Obligations,
the Prepetition Lender (including its assignees and designees) shall be allowed to credit bid its
allowed secured claim up to the full amount of the Prepetition Credit Agreement Obligations
with respect to any sale of the Prepetition Collateral or the Adequate Protection Collateral not in
the ordinary course of business pursuant to a Chapter 11 Plan or section 363 of the Bankruptcy
Code. Notwithstanding anything contained in this Final Order, the DIP Lender shall not, except
as expressly provided by further order of this Court, be permitted to credit bid any portion of the
DIP Obligations while these Chapter 11 Cases remain pending in Chapter 11.
20.

Proofs of Claim. The DIP Lender and the Prepetition Lender are relieved of the

requirement to file proofs of claim in the Chapter 11 Cases with respect to any DIP Obligations
or Prepetition Credit Agreement Obligations, as applicable. Pending further order, the Debtors’
Stipulations set forth in this Final Order regarding the amount and character of the Prepetition
Lender’s claim will govern.
21.

Access to DIP Collateral.

Notwithstanding anything contained herein to the

contrary, and without limiting any other rights or remedies of the DIP Lender contained in this
Final Order or the other DIP Facility Documents, or otherwise available at law or in equity, and
subject to the terms of the DIP Facility Documents, upon three (3) business days’ written notice
to the Debtors and any landlord, lienholder, licensor or other third party owner of any leased or
licensed premises or intellectual property that an Event of Default has occurred and is
continuing, the DIP Lender (i) may, unless otherwise provided in any separate agreement by and
between the applicable landlord or licensor, and the DIP Lender (the terms of which shall be
reasonably acceptable to the parties thereto), enter upon any leased or licensed premises of the
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Debtors for the purpose of exercising any remedy with respect to DIP Collateral located thereon
and (ii) shall be entitled to all of the Debtors’ rights and privileges as lessee or licensee under the
applicable lease or license and to use any and all trademarks, trade names, copyrights, licenses,
patents or any other similar assets of Debtors, which are owned by or subject to a lien of any
third party and which are used by Debtors in their business, in either the case of subparagraph (i)
or (ii) of this paragraph without interference from lienholders or licensors thereunder, subject to
the rights of such lienholders or licensors under applicable law; provided, however, that the DIP
Lender shall pay only rent and additional rent, fees, royalties or other obligations of the Debtors
that first arise after the DIP Lender’s written notice referenced above and that are payable during
the period of such occupancy or use by the DIP Lender, as the case may be, calculated on a per
diem basis. Nothing herein shall require the Debtors or the DIP Lender to assume any lease or
license under Bankruptcy Code section 365(a) as a precondition to the rights afforded to the DIP
Lender in this paragraph.
22.

Reporting. The Debtors shall provide the DIP Lender, the Prepetition Lender, and

the Creditors’ Committee with the following documentation, reports and other information via
electronic mail (collectively, the “Reporting Information”): (i) reports of cash receipts and
disbursements and incurred expenses on a weekly basis; (ii) copies of all reports filed with the
Office of the United States Trustee, other than monthly operating reports, within two (2) business
days before such filing; (iii) a good-faith estimate of the accrued but unpaid fees, expenses, and
costs incurred by the Debtors’ advisors as of a date identified by the DIP Lender, as such party
may from time to time reasonably request in writing; (iv) an illustrative, non-binding forecast of
the projected fees, expenses, and costs of the Debtors’ advisors for a period identified by the DIP
Lender, as such party may from time to time reasonably request in writing; (v) regular updates
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necessary to keep the DIP Lender, the Prepetition Lender, and the Creditors’ Committee
reasonably informed regarding any material developments relating to the Debtors’ efforts to
market and sell any portion of the DIP Collateral or the Prepetition Collateral, as applicable,
conducted pursuant to a Chapter 11 Plan or section 363 of the Bankruptcy Code; and (vi) such
additional financial or other information concerning the acts, conduct, property, assets, liabilities,
operations, financial condition, and transactions of the Debtors, or concerning any matter that
may affect the administration of the estates, as the DIP Lender, the Prepetition Lender or the
Creditors’ Committee may from time to time reasonably request in writing as soon as reasonably
practicable, but in no event later than 10 business days after any such request. All Reporting
Information shall be in accordance with accounting principles and bookkeeping practices
consistently applied with past accounting principles and bookkeeping practices and reporting of
the Debtors to the Prepetition Lender. The Debtors shall cooperate in a commercially reasonable
manner with the DIP Lender, the Prepetition Lender and the Creditors’ Committee, as applicable,
regarding such requests for Reporting Information from the Debtors’ financial advisors, and shall
make their employees and professionals reasonably available during normal business hours, with
prior written notice to the Debtors’ counsel (including via email).
23.

Collateral Rights. Subject to and after payment in full of all Prepetition Credit

Agreement Obligations, in the event that any party who has both received notice of the hearing
on the Motion and holds a lien or security interest in DIP Collateral that is junior and/or
subordinate to the DIP Liens or the Replacement Liens in the DIP Collateral or Adequate
Protection Collateral, as applicable, receives or is paid the proceeds of such DIP Collateral or
Adequate Protection Collateral, as applicable, or receives any other payment with respect thereto
from any other source, prior to indefeasible payment in full in cash and the complete satisfaction
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of all DIP Obligations or Adequate Protection Obligations, such junior or subordinate lienholder
shall be deemed to have received, and shall hold, the proceeds of any such DIP Collateral or
Adequate Protection Collateral, as applicable, in trust for the DIP Lender or the Prepetition
Lender, as applicable, and shall immediately tum over such proceeds to the DIP Lender or the
Prepetition Lender, as applicable, until the DIP Obligations and the Adequate Protection Claim,
as applicable, have been indefeasibly paid in full in cash.
24.

Cash Management Systems. The Debtors are authorized to maintain their cash

management system in a manner consistent with this Final Order, the other DIP Facility
Documents, and the order of this Court approving the maintenance of the Debtors’ cash
management system, provided that such order is on terms and conditions acceptable to the DIP
Lender and such order is not materially inconsistent with the terms specified herein and the DIP
Facility Documents; provided, further, that it is understood and agreed by the DIP Lender and
the Debtors that the Debtors will be deemed to have satisfied this paragraph to the extent that the
Debtors continue to operate their cash management system in accordance with the Final Order
Authorizing the Debtors to (I) Continue to Operate the Cash Management System, (II) Honor
Certain Prepetition Obligations Related Thereto, (III) Maintain Existing Business Forms, and
(IV) Continue to Perform Intercompany Transactions [Docket No. 79].
25.

Insurance Policies. The DIP Lender shall be, and shall be deemed to be, without

any further action or notice, named as an additional insured and loss payee, as applicable, on
each insurance policy maintained by the Debtors which in any way relates to the DIP Collateral.
The Debtors are authorized and directed to take any actions necessary to have the DIP Lender be
added as an additional insured and loss payee on each insurance policy.
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26.

Mandatory Repayments. Subject to and after payment in full of all Prepetition

Credit Agreement Obligations, the Debtors shall promptly remit to the DIP Lender 100% of the
net cash proceeds from any and all asset sales (other than the sales of inventory in the ordinary
course of the Debtors’ business), insurance and condemnation proceeds, and other extraordinary
receipts, without further notice to or approval by the Court or any other person or entity.
27.

Payment of Compensation. Subject to the UCC Settlement and for so long as an

Event of Default has not occurred, and to the extent permitted under the DIP Facility Documents
(including, for the avoidance of doubt, the Approved Budget, as applicable), the Debtors shall be
permitted to pay fees and expenses allowed and payable to estate professionals of the Creditors’
Committee and the Debtors, as applicable, in accordance with any interim, procedural, or final
order of this Court (that has not been vacated or stayed, unless the stay has been vacated) under
sections 330 and 331 of the Bankruptcy Code, as the same may be due and payable
28.

Successors and Assigns. The DIP Facility Documents and the provisions of this

Final Order shall be binding upon the Debtors, the DIP Lender, the Prepetition Lender, and each
of their respective successors and assigns, and shall inure to the benefit of the Debtors, the DIP
Lender, the Prepetition Lender, and each of their respective successors and assigns including,
without limitation, any trustee, responsible officer, estate administrator or representative, or
similar person appointed in a case for the Debtors under any chapter of the Bankruptcy Code.
The provisions of this Final Order shall also be binding on all of the Debtors’ creditors, equity
holders, and all other parties in interest.
29.

Binding Nature of Agreement. Each of the DIP Facility Documents to which the

Debtors are or will become a party shall constitute legal, valid, and binding obligations of the
Debtors, enforceable in accordance with its terms. The DIP Facility Documents have been or
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will be properly executed and delivered to the DIP Lender by the Debtors no later than one
business day after entry of this Final Order. The rights, remedies, powers, privileges, liens, and
priorities of the DIP Lender and the Prepetition Lender provided for in this Final Order and in
the other DIP Facility Documents shall not be modified, altered or impaired in any manner by
any subsequent order (including a confirmation order), by any Chapter 11 Plan in the Chapter 11
Cases, by the dismissal or conversion of the Chapter 11 Cases or in any Successor Cases under
the Bankruptcy Code unless and until the DIP Obligations, the Adequate Protection Claims, the
Prepetition Credit Agreement Obligations have first been indefeasibly paid in full in cash and
completely satisfied and the commitments terminated in accordance with the DIP Facility
Documents.
30.

Binding Effect of Final Order. The terms of this Final Order shall be binding on

any trustee appointed under chapter 7 or chapter 11 of the Bankruptcy Code.
31.

Subsequent Reversal or Modification. This Final Order is entered pursuant to

Bankruptcy Code section 364 and Bankruptcy Rules 4001(b) and (c), granting the DIP Lender all
protections afforded by Bankruptcy Code section 364(e). If any or all of the provisions of this
Final Order are hereafter reversed, modified, vacated or stayed, that action will not affect (i) the
validity of any obligation, indebtedness or liability incurred hereunder by the Debtors to the DIP
Lender, prior to the date of receipt by the DIP Lender of written notice of the effective date of
such action or (ii) the validity and enforceability of any lien or priority authorized or created
under this Final Order or pursuant to the other DIP Facility Documents. Notwithstanding any
such reversal, stay, modification or vacatur, any post-petition indebtedness, obligation or liability
incurred by the Debtors to the DIP Lender prior to written notice to the DIP Lender of the
effective date of such action shall be governed in all respects by the original provisions of this
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Final Order, and the DIP Lender shall be entitled to all the rights, remedies, privileges, and
benefits granted herein and in the other DIP Facility Documents with respect to all such
indebtedness, obligations or liability.
32.

No Waiver. This Final Order shall not be construed in any way as a waiver or

relinquishment of any rights that the DIP Lender may have to bring or be heard on any matter
brought before this Court.

All parties shall be deemed to have waived any rights under

Bankruptcy Rule 7001 with respect to the UCC Challenge.
33.

No Waiver by Failure to Seek Relief. The failure of the DIP Lender to seek relief

or otherwise exercise its rights and remedies under this Final Order, the other DIP Facility
Documents, or applicable law, as the case may be, shall not constitute a waiver of any of the
rights thereunder, or otherwise of the DIP Lender.
34.

No Third Party Beneficiary. Except as explicitly set forth herein, no rights are

created hereunder for the benefit of any third party, any creditor or any direct, indirect or
incidental beneficiary.
35.

Survival. Except as provided in a UCC Challenge Order, and except as otherwise

provided herein, (a) the protections afforded to the DIP Lender and the Prepetition Lender under
this Final Order, and any actions taken pursuant thereto, shall survive the entry of an order (i)
dismissing any of the Chapter 11 Cases or (ii) converting the Chapter 11 Cases into a case
pursuant to chapter 7 of the Bankruptcy Code, and (b) the DIP Liens, the Replacement Liens, the
DIP Claims and the Adequate Protection Claims shall continue in the Chapter 11 Cases, in any
Successor Cases or after any such dismissal. Except as otherwise provided herein, the DIP Liens,
the Replacement Liens, the DIP Claims and the Adequate Protection Claims shall maintain their
priorities as provided in this Final Order and the other DIP Facility Documents, and shall not be
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modified, altered or impaired in any way by any other financing, extension of credit, incurrence
of indebtedness (except with respect to any additional financing to be provided by the DIP
Lender in accordance with this Final Order), or any conversion of the Chapter 11 Cases into a
case pursuant to chapter 7 of the Bankruptcy Code or dismissal of the Chapter 11 Cases, or by
any other act or omission until (i) all DIP Obligations are indefeasibly paid in full in cash and
completely satisfied, and the commitments under the DIP Facility Documents are terminated in
accordance therewith, and (ii) the Prepetition Credit Agreement Obligations have been
indefeasibly repaid in full.
36.

Amendments, Consents, Waivers, and Modifications. The Debtors and the DIP

Lender may enter into any non-material amendments, consents, waivers, or modifications to the
DIP Facility Documents (including this Final Order) without the need for further notice and
hearing or any order of this Court; provided that the Debtors shall provide the U.S. Trustee and
the Creditors’ Committee with prior written notice via electronic mail of any non-material
modification to the DIP Facility Documents (including this Final Order).
37.

Priority of Terms. To the extent of any conflict between or among the terms and

provisions of (a) this Final Order, on the one hand, or (b) the other DIP Facility Documents, the
Motion, any other order of this Court, or any other agreements, on the other hand, the terms and
provisions of this Final Order shall govern.
38.

Retention of Jurisdiction. This Court shall retain exclusive jurisdiction overall all

matters pertaining to the implementation, interpretation and enforcement of this Final Order and
the other DIP Facility Documents.
39.

Entry of Final Order; Effect. This Final Order shall take effect immediately upon

execution hereof, notwithstanding the possible application of Bankruptcy Rules 6004(h), 7062,
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9014, or otherwise, and the Clerk of this Court is hereby directed to enter this Final Order on this
Court’s docket in the Chapter 11 Cases.
40.

Reservation of Rights.
(a)

Notwithstanding anything contained herein to the contrary, this Final

Order shall not be construed as a determination of the seniority of the Replacement Liens over
the rights under the alleged mechanic’s and materialman’s lien asserted by Malek, Inc., J.M.
Davidson, Inc., South Texas Cranes Service, Inc., Rexco Inc., Stream Construction Co., E-Crane
International USA, Lonesome Dove Capital, L.P., South Texas Valve & Repair, L.P. and Steam
Systems Specialties, Inc. (the “M&M Lien Claimants”) to the extent such lien is valid, properly
perfected and enforceable under Chapter 53 of the Texas Property Code on the Debtors’ assets.
(b)

Notwithstanding anything contained herein, (i) the Replacement Liens

granted hereunder shall not be senior to any real property interest (including, but not limited to,
leasehold interests) of Gregory Power Partners, LLC under its Energy Services Agreement with
the Debtors, if and to the extent such interests are senior to the Prepetition Credit Agreement
Obligations or Prepetition Credit Agreement Liens under applicable law and (ii) this Final Order
shall not be construed as a determination of the seniority of such interests and all parties’ rights
are expressly reserved with respect to a determination of such rights after further notice and
order of a court of competent jurisdiction;
(c)

Notwithstanding anything contained herein or in the DIP Facility

Documents to the contrary, (i) the DIP Liens and the Replacement Liens shall not be senior (i.e.,
shall be junior) to (x) any real property and/or easement interests duly granted by any Debtor in
favor of Corpus Christi Liquefaction, LLC, Corpus Christi LNG, LP or other affiliates or
Cheniere Energy, Inc. (collectively, “Cheniere”) in respect of any real property beneficially
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owned by any Debtor (collectively, “Debtor Real Property”) and (y) any unexpired real property
leases in respect of any Debtor Real Property duly granted by the Debtor to Cheniere, in each
instance, if and to the extent (A) the Cheniere property interests described in clauses (x) and (y)
(collectively, the “Cheniere Property Interests”) are senior to any applicable duly perfected and
non-avoidable Prepetition Credit Agreement Liens or (B) a court of competent authority refuses
to authorize the transfer of the Debtor Real Property free and clear of the Cheniere Property
Interests under applicable law, (ii) Cheniere reserves all rights with respect to the protections
afforded to it under section 365(h) of the Bankruptcy Code with respect to any unexpired lease of
real property granted to it by any Debtor, and the Debtors and the Prepetition Lender and DIP
Lender reserve their respective rights to dispute and object to any such protections; (iii) this Final
Order shall not be construed as a determination of the validity or seniority of such interests and
all parties’ rights are expressly reserved with respect to a determination of such rights after an
order of a court of competent jurisdiction, and (iv) the Prepetition Lender, DIP Lender and the
Debtors shall be entitled and reserves their rights to seek approval from this Court or any other
court of competent jurisdiction, upon not less than 10 Business Days prior written notice to
Cheniere, to have the DIP Liens and the Replacement Liens prime the Cheniere Property
Interests and Cheniere reserves its rights to object to such priming on all grounds; and
(d)

Notwithstanding anything contained herein to the contrary, (i) this Final

Order shall not be construed as a determination of the seniority of the Replacement Liens over
the rights asserted by Ultrabulk A/S (“Ultrabulk”) to a possessory lien in the Debtors’ bauxite
while in the possession of Ultrabulk pursuant to that certain Bauxite Contract of Afreightment
between Sherwin Alumina Company, LLC and Ultrabulk and/or pursuant to applicable law and
all parties’ rights are expressly reserved with respect to a determination of such rights and their
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priority, and (ii) the Prepetition Lender, the Debtors and Ultrabulk shall be entitled and reserve
their rights to seek a determination from this Court or any other court of competent jurisdiction
as to the relative priority of the Replacement Liens and Ultrabulk’s possessory lien to the extent
such liens are ultimately determined to exist.
41.

Section 363(f) Waiver. Notwithstanding anything contained in this Final Order or

the other DIP Facility Documents, the DIP Lender and the Prepetition Lender agree to waive, in
the manner set forth on the record at the September 22, 2016 hearing on the Motion, their
respective rights under Section 363(f) of the Bankruptcy Code solely with respect to objecting to
a sale (an “Excluded Assets Sale”) by the Debtors of any Excluded Assets (as defined in that
certain Asset Purchase Agreement between the Debtors and Corpus Christi Alumina LLC);
provided, however, the foregoing shall not in any way limit the rights, if any, of the DIP Lender
or the Prepetition Lender to credit bid for such Excluded Assets: provided, further, the foregoing
shall not in any way prevent the DIP Liens, the Replacement Liens, and/or the Prepetition Credit
Agreement Liens from attaching to the proceeds or other consideration generated from such
Excluded Asset Sale.
Signed: September 26, 2016.
Dated: September ____, 2016

____________________________________
DAVID R. JONES

THE HONORABLE DAVID R. JONES
UNITED STATES BANKRUPTCY JUDGE
UNITED STATES BANKRUPTCY JUDGE
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Exhibit A
Approved Budget
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SHERWIN ALUMINA COMPANY, LLC

1

WEEKLY DIP BUDGET
Week Ending
Results
Receipts

A

2

3

4

5

6

7

8

9

10

11

12

13

Wk 1

Wk 2

Wk 3

Wk 4

Wk 5

Wk 6

Wk 7

Wk 8

Wk 9

Wk 10

Wk 11

Wk 12

09/16

09/23

09/30

10/07

10/14

10/21

10/28

11/04

11/11

11/18

11/25

12/02

12/09

Budget

Budget

Budget

Budget

Budget

Budget

Budget

Budget

Budget

Budget

Budget

Budget

Budget

-

3,697

67

-

-

-

650

1,316

83

-

-

-

-

Wk 13

-

-

Operating Disbursements
Payroll

519

500

519

-

-

-

Benefits

114

-

414

-

-

-

-

-

-

-

-

-

-

Retention (VEP)

-

-

1,023

-

-

-

-

-

-

-

-

-

-

Insurance, UHC & Taxes

261

275

300

282

250

175

300

-

250

-

-

300

Contract Labor

752

840

752

752

382

100

12

Bauxite

-

-

-

10,547

-

-

-

-

-

-

Other Raw Materials

83

-

63

12

12

-

-

-

-

12
-

63

12
-

-

-

-

12

12

-

-

-

-

92

-

-

294

Energy & Water

706

1,257

529

407

5

509

5

327

5

5

5

124

5

MRO, Freight and Other

275

275

425

275

275

25

150

25

325

25

25

120

325

42

42

619

342

-

Total Operating Disbursements

B

2,719

3,147

3,962

12,557

995

809

550

364

655

Other Pre-Effective Date Environmental Closure Activities

C

-

-

-

-

517

-

-

350

233

-

-

-

-

DIP Interest Payments

D

-

-

-

4

-

-

-

105

-

-

-

117

-

Professionals (excl Debtors' Lead Restructuring Counsel)

E

105

-

115

199

-

-

125

-

-

-

-

125

-

Debtors Lead Restructuring Counsel

F

200

-

545

-

-

-

550

561

-

-

-

550

-

1,225

1,380

Total Disbursements
Net Cash Flow (Outlay)
Beginning Cash
Weekly Net Cash Flow

B + C + D + E + F=

G

3,024

A-G =

H

(3,024)
4,611
(3,024)

3,147
550
1,587
550

DIP Draw

-

-

Ending Cash

1,587

2,137

-

-

4,622

12,760

1,512

809

(4,555)

(12,760)

(1,512)

(809)

2,137

0

-

-

(575)
-

(64)
-

888

42

42

1,411

342

(888)

(42)

(42)

(1,411)

(342)

-

-

(4,555)

(12,760)

(1,512)

(809)

(575)

(64)

(888)

-

(42)

(42)

(1,411)

-

(342)

-

2,418

12,760

1,512

809

575

64

888

42

42

1,411

342

0

0

0

0

0

0

0

0

0

0

0

2,418

15,178

16,690

17,499

18,075

18,139

19,027

19,069

19,111

20,522

20,864

DIP CREDIT FACILITY
Balance
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