
UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF VIRGINIA

HARRISONBURG DIVISION

IN RE:

SIMBECK, INC.

:
:
:
:
:

Case No. 19-50868

Chapter 11

Judge Rebecca B. Connelly

INTERIM ORDER (I) AUTHORIZING THE DEBTOR TO CONTINUE FACTORING ACCOUNTS 
RECEIVABLE AND/OR OBTAIN SECURED POST-PETITION FINANCING PURSUANT TO 
11 U.S.C. § 364, (II) AUTHORIZING USE OF CASH COLLATERAL PURSUANT TO 11 U.S.C. 

§ 363, (III) GRANTING ADEQUATE PROTECTION PURSUANT TO 11 U.S.C. §§ 361, 363 
AND 364, AND (IV) SCHEDULING A SECOND INTERIM HEARING PURSUANT TO 

BANKRUPTCY RULE 4001(c)

Upon the motion (the “Motion”) of Simbeck, Inc. (“Debtor”) (a) seeking this Court’s 

authorization pursuant to Sections 363(c), 364(c)(1), 364(c)(2), 364(c)(3) and 364(d)(1) of Title 11 of the 

United States Code, 11 U.S.C. §§ 101, et seq. (as amended, the “Bankruptcy Code”) and Rules 2002, 

4001(c) and 9014 of the Federal Rules of Bankruptcy Procedure (as amended, the “Bankruptcy Rules”), 

for the Debtor, inter alia, (a)(i) to factor its accounts receivable to, and/or obtain secured financing from, 

Commercial Funding Inc. f/k/a Transfac, Inc. (“CFI”) in an amount not to exceed $1,500,000.00 (One 

Million Five Hundred Thousand Dollars) (the “Post-Petition Financing”), (ii) to grant to CFI and 

Commercial Credit Group Inc. (“CCG,” and together with CFI, the “Lenders”) pursuant to Bankruptcy 

Code § 364(c) and (d), security interests in all of the Debtor’s presently owned and after-acquired 

personal and real property and Pre-Petition Collateral (as defined below) and (iii) to grant the Lenders,

pursuant to Bankruptcy Code § 364(c)(1), priority in payment with respect to such obligations over any 

SIGNED THIS 3rd day of October, 2019

THIS ORDER HAS BEEN ENTERED ON THE DOCKET.
PLEASE SEE DOCKET FOR ENTRY DATE.
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and all administrative expenses of the kinds specified in Bankruptcy Code §§ 503(b) and 507(b), other 

than in respect of the Carve-Out (as defined below); (b) seeking this Court’s authorization, pursuant to 

Bankruptcy Code § 363(c), to use Cash Collateral (as defined below) and, pursuant to Bankruptcy Code 

§§ 361, 363(e) and 364(d), to provide adequate protection to the Lenders with respect to any diminution 

in the value of the Lenders’ interest in the Pre-Petition Collateral (as defined below) resulting from the 

priming liens and security interests to be granted herein pursuant to Bankruptcy Code § 364(d) to secure 

the Post-Petition Financing, the use of Cash Collateral, the use, sale or lease of the Pre-Petition Collateral 

(other than Cash Collateral) and the imposition of the automatic stay pursuant to Bankruptcy Code 

§ 362(a); (c) seeking an Interim Hearing (the “Interim Hearing”) on the Motion to consider entry of an 

interim order pursuant to Bankruptcy Rule 4001 (this “Order”); and (d) requesting that a final hearing (the 

“Final Hearing”) be scheduled, and that notice procedures in respect of the Final Hearing be established 

by this Court to consider entry of a final order authorizing on a final basis, inter alia, the Post-Petition 

Financing and the use of Cash Collateral (“Final Order”); the Interim Hearing having been held before 

this Court; due and sufficient notice of the Motion and the Interim Hearing under the circumstances 

having been given; and upon the entire record made at the Interim Hearing, and this Court having found 

good and sufficient cause appearing therefor,

THE DEBTOR AND THE LENDERS STIPULATE AND THE COURT FINDS AND 

CONCLUDES THAT:

A. On October 1, 2019 (the “Petition Date”), the Debtor filed its voluntary petition for relief 

with this Court under Chapter 11 of the Bankruptcy Code (this “Chapter 11 Case”).  The Debtor is

continuing in possession of its property, and operating and managing its business as a debtor in 

possession pursuant to Bankruptcy Code §§ 1107 and 1108.

B. This Court has jurisdiction over this Chapter 11 Case and the Motion pursuant to 

28 U.S.C. §§ 157(b) and 1334.  Consideration of the Motion constitutes a core proceeding as defined in 

28 U.S.C. § 157(b)(2).
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C. Without prejudice to the rights of any other party (but subject to the limitations thereon 

described below in Paragraph 26), the Debtor acknowledges and stipulates that from time to time prior to 

the Petition Date, the Debtor factored its accounts receivable to, and obtained financing from, CFI for the 

benefit of the Debtor, pursuant to the terms and conditions of that certain Transfac Purchase and Sale 

Agreement and addenda thereto attached as Exhibit A to the Motion (the “Factoring Agreement”).1

Pursuant to the Factoring Agreement, the Debtor would factor its accounts receivable to CFI and CFI 

would pay the Debtor 90% of any factored receivable’s face value, subject to fees and charges and reserve 

amounts, up to a maximum advance amount of $1,500,000.00 (One Million Five Hundred Thousand 

Dollars) (the “Maximum Advance Amount”), all as set forth in Factoring Agreement  In addition, CFI 

agreed to over advance funds (the “Overadvance Amount”) to the Debtor above the Maximum Advance 

Amount in amounts set forth in the Factoring Agreement (see Addenda).  As of the Petition Date, the 

Overadvance Amount totals no less $47,916.69.

D. To secure the Debtor’s obligations under the Factoring Agreement, the Debtor granted 

the Lenders security interests in and liens on the following (collectively, the “Pre-Petition Collateral”): all 

of the Debtor’s owned or after acquired assets including: any and all accounts, accounts receivable, 

chattel paper, contract rights, documents, equipment, furniture, fixtures, general intangibles, goods 

instruments, inventory, securities, deposit accounts, Reserve Account, money, investment property, 

Letters of Credit, and all other property of whatever nature and kind, wherever located, in which the 

Debtor has any right or interest and in any and all attachments, accessories, tooling, substitutions, 

replacements, replacement parts, additions, books, records, software and software upgrades and all cash 

and non-cash proceeds (including rental proceeds, insurance proceeds, accounts and chattel paper arising 

out of or related to the sale, use, rental or other disposition thereof) of and to all of the foregoing.  Pre-

1 Capitalized terms not otherwise defined herein shall have the definitions set forth in the Pre-Petition 
Agreements.  
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Petition Collateral also includes all guarantees, liens and security granted to or held by the Debtor with 

respect to any Account or any other obligation owing to the Debtor.

E. Without prejudice to the rights of any other party (but subject to the limitations thereon 

described below in Paragraph 26), the Debtor acknowledges and stipulates that from time to time prior to 

the Petition Date, CCG lent money to or for the benefit of the Debtor, pursuant to the terms and 

conditions of the following secured financing agreements (collectively, the “Secured Financings,” and 

together with the Factoring Agreement, the “Pre-Petition Agreements”):

(i) Security Agreement dated March 31, 2017 (“Security Agreement 1”), pursuant to 
which the Debtor granted a first priority purchase money security interest in and lien on four (4) 
2013 Freightliner Tractors more specifically described in Security Agreement 1 (the “PMSI 1 
Collateral”) as well a security interest in and lien on any and all accounts, accounts receivable, 
chattel paper, contract rights, documents, equipment, fixtures, general intangibles, goods 
instruments, inventory, securities, deposit accounts, investment property, and all other property of 
whatever nature and kind, wherever located, in which the Debtor has any right or interest and in 
any and all attachments, accessories, tooling, substitutions, replacements, replacement parts, 
additions, software and software upgrades and all cash and non-cash proceeds (including rental 
proceeds, insurance proceeds, accounts and chattel paper arising out of or related to the sale, use, 
rental or other disposition thereof) of and to all of the foregoing (collectively, the “All Assets 
Collateral”), which such collateral the Debtor’s obligations to CCG under Negotiable Promissory 
Note dated March 31, 2017 (“Note 1” and collectively with Security Agreement 1, “Secured 
Financing 1”);

(ii) Security Agreement dated May 16, 2017 (“Security Agreement 2”), pursuant to 
which the Debtor granted a first priority purchase money security interest in and lien on fifteen 
(15) 2007 Wabash Tractors more specifically described in Security Agreement 2 (the “PMSI 2 
Collateral”) as well a security interest in and lien on the All Assets Collateral, which such 
collateral secures the Debtor’s obligations to CCG under Negotiable Promissory Note dated May 
16, 2017 (“Note 2” and collectively with Security Agreement 2, “Secured Financing 2”);

(iii) Negotiable Promissory Note and Security Agreement dated June 29, 2018 
(“Secured Financing 3”), pursuant to which the Debtor granted a first priority purchase money 
security interest in and lien on ten (10) 2017 Freightliner Tractors and two (2) 2016 Kalmar 
Tractors more specifically described in Secured Financing 3 (the “PMSI 3 Collateral”) as well a 
security interest in and lien on the All Asset Collateral, which such collateral secures the Debtor’s 
obligations to CCG under Secured Financing 3; 

(iv) Security Agreement dated July 8, 2016 (“Security Agreement 4”), pursuant to 
which the Debtor granted a first priority purchase money security interest in and lien on one (1) 
2014 Western Star Tractor more specifically described in Security Agreement 4 (the “PMSI 4 
Collateral”) as well a security interest in and lien on the All Asset Collateral, which such 
collateral secures the Debtor’s obligations to CCG under Negotiable Promissory Note dated July 
8, 2016 (“Note 4” and collectively with Security Agreement 4, “Secured Financing 4”);
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(v) Security Agreement dated July 28, 2017 (“Security Agreement 5”), pursuant to 
which the Debtor granted a first priority purchase money security interest in and lien on five (5) 
2013 Freightliner Tractors more specifically described in Security Agreement 5 (the “PMSI 5 
Collateral”) as well a security interest in and lien on the All Asset Collateral, which such 
collateral secures the Debtor’s obligations to CCG under Negotiable Promissory Note dated July 
28, 2017 (“Note 5” and collectively with Security Agreement 5, “Secured Financing 5”);

(vi) Security Agreement dated August 24, 2017 (“Security Agreement 6”), pursuant 
to which the Debtor granted a first priority purchase money security interest in and lien on one (1) 
2013 Freightliner Tractor more specifically described in Security Agreement 6 (the “PMSI 6 
Collateral”) as well a security interest in and lien on the All Asset Collateral, which such 
collateral secures the Debtor’s obligations to CCG under Negotiable Promissory Note dated 
August 24, 2017 (“Note 6” and collectively with Security Agreement 6, “Secured Financing 6”);

(vii) Negotiable Promissory Note and Security Agreement dated October 12, 2018 
(“Secured Financing 7”), pursuant to which the Debtor granted a first priority purchase money 
security interest in and lien on three (3) 2019 Freightliner Tractors more specifically described in 
Secured Financing 7 (the “PMSI 7 Collateral”) as well a security interest in and lien on the All 
Asset Collateral, which such collateral secures the Debtor’s obligations to CCG under Secured 
Financing 7; and

(viii) Negotiable Promissory Note and Security Agreement dated November 30, 2018 
(“Secured Financing 8” and collectively with Secured Financing 1, Secured Financing 2, Secured 
Financing 3, Secured Financing 4, Secured Financing 5, Secured Financing 6, and Secured 
Financing 7, the “Secured Financings”), pursuant to which the Debtor granted a first priority 
purchase money security interest in and lien on five (5) 2019 Freightliner Tractors more 
specifically described in Secured Financing 8 (the “PMSI 8 Collateral” and collectively with the 
PMSI 1 Collateral, the PMSI 2 Collateral, the PMSI 3 Collateral, the PMSI 4 Collateral, the 
PMSI 5 Collateral, the PMSI 6 Collateral, and the PMSI 7 Collateral, the “CCG PMSI 
Collateral”) as well a security interest in and lien on the All Asset Collateral, which such 
collateral secures the Debtor’s obligations to CCG under Secured Financing 8.

F. Without prejudice to the rights of any other party (but subject to the limitations thereon 

described below in Paragraph 26), the Debtor acknowledges and stipulates that, in accordance with the 

terms of the Factoring Agreement and Secured Financings, the Debtor is truly and justly indebted to the 

Lenders, without defense, counterclaim or offset of any kind, and, as of the Petition Date, the Debtor 

owed CCG no less than $3,122,305.50 under the Secured Financings (the “Secured Financings Amount”) 

broken down as follows: (a) $120,182.50 under Secured Financing 1; (b) $68,453.13 under Secured 

Financing 2; (c) $1,592,570.79 under Secured Financing 3; (d) $18,608.78 under Secured Financing 4; (e) 

$179,971.62 under Secured Financing 5; (f) $36,183.15 under Secured Financing 6; (g) $446,774.94 

under Secured Financing 7; and (h) $659,560.59 under Secured Financing 8.  Without prejudice to the 
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rights of any other party (but subject to the limitations thereon described below in Paragraph 26), the 

Debtor acknowledges and stipulates that, as of the Petition Date, the Debtor was liable to the Lenders in 

respect of loans and advances made pursuant to the Factoring Agreement and Secured Financings in the 

aggregate face amount of not less than $3,170,222.19, plus interest and fees accrued and unpaid thereon 

and other costs, expenses and indemnities (inclusive of interest, fees, expenses, the Overadvance Amount,

and all other obligations, the “Pre-Petition Loan Indebtedness”).

G. Without prejudice to the rights of any other party (but subject to the limitations thereon 

described below in Paragraph 26), the Debtor acknowledges and stipulates that under the Pre-Petition 

Agreements and as security for repayment of the Pre-Petition Loan Indebtedness, the Debtor granted to 

the Lenders security interests in, and liens upon, substantially all of their assets and, more specifically, the 

Pre-Petition Collateral, which includes, without limitation, the All Asset Collateral and the CCG PMSI 

Collateral.

H. Without prejudice to the rights of any other party (but subject to the limitations thereon 

described below in Paragraph 26), the Debtor acknowledges and stipulates that the Lenders’ security 

interests in and liens on the Pre-Petition Collateral were properly perfected and are valid, enforceable and 

non-avoidable first priority liens on and security interests in the Pre-Petition Collateral, subject only to the

Specific Equipment PMSI Liens (as defined below).  The Debtor further acknowledges that all of its cash 

constitutes proceeds of the Pre-Petition Collateral and, therefore, is cash collateral of the Lenders within 

the meaning of Bankruptcy Code § 363(a) (“Cash Collateral”).  The Lenders are entitled, pursuant to 

Bankruptcy Code §§ 361 and 363(e), to adequate protection of its interest in the Pre-Petition Collateral, 

including for the use of Cash Collateral, the use, sale or lease of the Pre-Petition Collateral other than 

Cash Collateral, and for the imposition of the automatic stay.

I. The Debtor represents that the Debtor does not have sufficient available sources of 

working capital and financing to operate its business as a going concern and maintain its property 

throughout the Chapter 11 Case without the Post-Petition Financing and the use of Cash Collateral. As a 

result, the Debtor has an immediate need for the financing set forth in this Order.  In the absence of the 
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Post-Petition Financing and the use of Cash Collateral, this Chapter 11 case and potential reorganization 

of the Debtor would not be possible, and would cause serious and irreparable harm to the Debtor and its

estate.

J. Given the Debtor’s current financial condition, financing arrangements and capital 

structure, the Debtor cannot obtain unsecured credit allowable under Bankruptcy Code § 503(b)(1) as an 

administrative expense.  Financing on a post-petition basis is not otherwise available to the Debtor 

without the Debtor and its estate (i) granting, pursuant to Bankruptcy Code § 364(c)(1), claims having 

priority over any and all administrative expenses of the kinds specified in Bankruptcy Code §§ 503(b) 

and 507(b), other than as described below in respect of the Carve-Out (as defined below), (ii) securing, 

pursuant to Bankruptcy Code § 364(c) and (d), such indebtedness and obligations with security interests 

in and liens on all of the Debtor’s personal and real property and the Pre-Petition Collateral as described 

below, and (iii) providing for adequate protection of the Lenders’ interests as described below.

K. Notice of the Interim Hearing and the relief requested in the Motion has been given to (i) 

counsel for the Lenders, (ii) the Equipment Lenders (and their counsel if known), (iii) Northeast Bank, 

(iv) those creditors holding the twenty largest unsecured claims against the Debtors' estates, and (iv) the 

Office of the United States Trustee.  Under the circumstances, such notice of the Interim Hearing and the 

relief requested in the Motion constitutes adequate and sufficient notice under Bankruptcy Code 

§§ 102(1), 364(c) and 364(d) and Bankruptcy Rules 2002 and 4001(c), and no other or further notice need 

be given.

L. At the Interim Hearing, the Court considered the Declaration of Michael Joseph Darnell 

Jr. in Support of First Day Motions, representations made by counsel, offers of proof, and/or testimony 

regarding:

(i) the negotiations pertaining to this Order;

(ii) the necessity for this Order;

(iii) the events leading up to the filing of the Chapter 11 Case by the Debtor;
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(iv) the Debtor’s need for credit to the extent necessary to avoid immediate and 

irreparable harm to its estate, pending a final hearing in accordance with Bankruptcy 

Rule 4001(c); and

(v) those expenses necessary to continue operation as a going concern so to avoid 

immediate and irreparable harm to its estate.

M. Based on the record presented to the Court by the Debtor at the Interim Hearing, the Post-

Petition Financing has been negotiated in good faith and at arm’s length between the Debtor and the 

Lenders, and any credit extended, and any Post-Petition Financing, and post-petition loans, made 

available to the Debtor pursuant to the Pre-Petition Agreements shall be deemed to have been extended, 

issued or made, as the case may be, in good faith by the Lenders as required by, and within the meaning 

of, Bankruptcy Code § 364(e).

N. Based on the record presented to the Court by the Debtor at the Interim Hearing, the 

terms of the Post-Petition Financing appear to be fair and reasonable, are ordinary and appropriate for 

secured financing to debtors in possession, reflect the Debtor’s exercise of prudent business judgment 

consistent with its fiduciary duties, and are supported by reasonably equivalent value and fair 

consideration.

O. The Debtor has requested immediate entry of this Order pursuant to Bankruptcy

Rules 4001(b)(2) and 4001(c)(2).  The permission granted herein to enter into the Post-Petition Financing 

and obtain funds thereunder, and to use Cash Collateral, on an emergency interim basis is necessary to 

avoid immediate and irreparable harm to the Debtor.  This Court concludes that entry of this Order is in 

the best interest of the Debtor’s estate and creditors as their implementation will, among other things, 

provide the Debtor with the necessary funds to continue to operate its business as a going concern to the 

extent possible and maximize the value of the Debtor’s assets for the benefit of its creditors and estates.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, EFFECTIVE IMMEDIATELY, 

THAT:
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1. The Motion is granted on an interim basis, subject to the terms and conditions set forth in 

this Order.

2. The Debtor is hereby authorized on an interim basis to continue factoring its accounts 

receivable to, and/or obtain secured financing from, CFI in an amount not to exceed $1,500,000.00 (One 

Million Five Hundred Thousand Dollars), use Cash Collateral, and additionally to borrow money and 

seek other financial accommodations from the Lenders, as the case may be, after the Petition Date 

pursuant to the terms and conditions of this Order and the Pre-Petition Agreements, as modified hereby.  

To avoid immediate and irreparable harm to the Debtor’s estate prior to the Court’s entry of a Final Order 

authorizing the Debtor to continue to obtain the Post-Petition Financing set forth herein for use by the 

Debtor, the Lenders shall be authorized to factor accounts receivable and advance funds constituting Post-

Petition Financing, as limited by the Budget set forth in Paragraph 11 of this Order and subject to the 

terms and conditions of the Pre-Petition Agreements.  The Debtor is authorized to use the proceeds of any

factoring advances and loans (“Loans”) made under the Post-Petition Financing, to use Cash Collateral 

and other Collateral (as defined below) as provided and limited in the Budget for operations of the 

Debtor’s business and the administration of this Chapter 11 Case (all such Loans, and use of Cash 

Collateral and other Collateral (as defined below) to the extent of any diminution in the value thereof after 

the Petition Date collectively shall constitute, the “Post-Petition Indebtedness”), provided, that (i) the 

proposed Loans and use of Cash Collateral is consistent with the terms of the Pre-Petition Agreements 

and this Order and will only be used to pay when due, or otherwise appropriate, the expenses set forth in 

the Budget, and (ii) any requested Post-Petition Financing is necessary after the application of available 

Cash Collateral.

3. During the term of this Order, the terms of the Pre-Petition Agreements shall continue in 

full force and effect with respect to the Loans and other advances under the Post-Petition Financing.

4. In accordance with Bankruptcy Code § 364(c)(1), subject to the Carve-Out provided in 

Paragraph 6 hereof, the Post-Petition Indebtedness shall constitute claims (the “Superpriority Claims”) 

with priority in payment over any and all administrative expenses of the kinds specified or ordered 
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pursuant to any provision of the Bankruptcy Code, including, without limitation, Bankruptcy Code 

§§ 105, 326, 328, 330, 331, 503(b), 507(a), 507(b) and 726, and shall at all times be senior to the rights of 

the Debtor, and any successor trustee or any creditor in this Chapter 11 Case or any subsequent 

proceedings under the Bankruptcy Code.  Subject only to the Carve-Out, no cost or expense of 

administration under Bankruptcy Code §§ 105, 364(c)(1), 503(b), 507(b) or otherwise, including those 

resulting from the conversion of this Chapter 11 Case pursuant to Bankruptcy Code § 1112, shall be 

senior to, or pari passu with, the Superpriority Claims of the Lenders arising out of the Post-Petition Loan

Indebtedness.

5. As security for the Post-Petition Indebtedness, the Lenders shall have and are hereby 

granted (effective upon the date of this Order and without the necessity of the recordation of mortgages, 

security agreements, pledge agreements, financing statements or otherwise) valid and perfected senior 

security interests in, and liens on (each, a “Lien” and, collectively, the “Liens”), all assets of the Debtor of 

any nature whatsoever and wherever located, tangible or intangible, whether now or hereafter acquired, 

including without limitation, and any and all proceeds of the foregoing, a 100% pledge of any of the 

Debtor’s capital stock in which the Debtor has an interest and the stock of all of the Debtor’s affiliates,

causes of action (including without limitation any commercial tort claims), any avoidance actions under 

Bankruptcy Code §§ 544, 545, 547, 548, 549, 550 or 553 and the proceeds thereof (provided however,

such lien on avoidance actions shall only attach upon entry of the Final Order and shall be limited to the 

amount of the Post-Petition Indebtedness except for claims and proceeds thereof under Bankruptcy Code 

§ 549), investment property, leases and all substitutions thereto, accessions, rents and proceeds of the 

foregoing, wherever located, including insurance and other proceeds (collectively, with all proceeds and 

products of any or all of the foregoing and including the Pre-Petition Collateral, the “Collateral”):

a. Pursuant to Bankruptcy Code § 364(c)(2), a first priority, perfected Lien upon all 

of the Debtor’s right, title and interest in, to and under all Collateral that is not otherwise 

encumbered by any validly perfected security interest or lien senior to the Liens of the Lenders on

the Petition Date (the “Specific Equipment PMSI Liens”);
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b. Pursuant to Bankruptcy Code § 364(d)(1), a first priority, senior perfected Lien 

upon all of the Debtor’s right, title and interest in, to and under the Pre-Petition Collateral, 

provided that such first priority senior Lien shall be subject and junior to the Specific Equipment 

PMSI Liens; and

c. Pursuant to Bankruptcy Code § 364(c)(3), a second priority, junior perfected 

Lien upon all of the Debtor’s right, title and interest in, to and under all other Collateral that is 

subject to Specific Equipment PMSI Liens to the extent such perfection in respect of a pre-

Petition Date claim is expressly permitted under the Bankruptcy Code.

Except to the extent expressly set forth in clauses (a), (b) and (c) of this paragraph and Paragraph 6

hereof, the Liens granted pursuant to this Order and the Pre-Petition Agreements to the Lenders to secure 

the Post-Petition Indebtedness shall not be subordinated to or made pari passu with any other lien or 

security interest.  The provisions of any intercreditor agreements or subordination agreements that 

subordinate liens and security interests to the liens and security interests of the Lenders or other 

indentures that subordinate any claims to the claims of the Lenders shall remain in full force and effect 

and shall continue with respect to the liens and security interests granted to the Lenders in the Collateral.

6. Following the occurrence of a Termination Date, any provision of this Order or the Pre-

Petition Agreements to the contrary notwithstanding, the Liens and Superpriority Claims granted to the 

Lenders pursuant to the Pre-Petition Agreements and this Order shall be subject and subordinate to a 

carve-out (inclusive of the Professionals’ Carve-Out, the “Carve-Out”) for (a) quarterly fees required to 

be paid pursuant to 28 U.S.C. § 1930(a)(6) (in such amounts as agreed to by the United States Trustee or 

as determined by the Court) and any fees payable to the Clerk of the Bankruptcy Court and (b) the 

aggregate allowed unpaid fees and expenses payable under Sections 330, 331 and/or 363 of the 

Bankruptcy Code to each professional person retained by the Debtor pursuant to an order of this Court,

including the Debtor’s approved attorneys (the “DIP Professionals”) (other than fees and expenses, if any, 

of such professional persons incurred, directly or indirectly, in respect of, arising from or relating to the 

investigation, initiation or prosecution of any cause of action against the Lenders with respect to the Post-

Case 19-50868    Doc 29    Filed 10/03/19    Entered 10/03/19 11:11:37    Desc Main
 Document      Page 11 of 28



12

Petition Indebtedness, the Pre-Petition Loan Indebtedness or the Pre-Petition Agreements) in an aggregate 

amount not to exceed $25,000.00 (the “Professionals’ Carve-Out”). The Professionals’ Carve-Out, which

shall only be paid only after the occurrence of a Termination Date, shall not exceed $25,000, and shall be 

paid only after all funds held in trust by counsel for the Debtor for its approved legal fees and expenses

have been applied. The Professionals’ Carve-Out may be increased if and only to the extent that the 

Lenders agree in writing in their sole discretion.  Subject to any orders entered by the Court regarding 

interim compensation of the DIP Professionals, the DIP Professionals shall submit to the Debtor, with a 

copy to the Lenders, copies of their bills for fees and expenses on a monthly basis.  Notwithstanding 

anything herein to the contrary, no Loans, Collateral, Cash Collateral, or any portion of the Carve-Out 

may be used to prosecute, object to or contest in any manner, or raise any defenses to, the amount, 

validity, perfection, priority, extent or enforceability of the Pre-Petition Loan Indebtedness or Post-

Petition Indebtedness or the liens securing the Pre-Petition Loan Indebtedness or Post-Petition 

Indebtedness, or to prosecute or assert any claims or causes of action against the Lenders.  Subject to 

entry of the Final Order, except for the Carve-Out, no costs and expenses incurred in connection with the 

administration of this Chapter 11 Case or any conversion of this Chapter 11 Case pursuant to Bankruptcy 

Code § 1112, or in any future proceedings or cases related hereto, whether incurred pursuant to 

Bankruptcy Code § 726(b) or otherwise, shall be charged against the Pre-Petition Loan Indebtedness, the 

Post-Petition Indebtedness, or the Collateral, pursuant to § 506(c) of the Bankruptcy Code or otherwise, 

without the express written consent of the Lenders.

7. Immediately upon entry of this Order, the Debtor is hereby authorized to use  Cash 

Collateral, provided that the Lenders are granted adequate protection for any diminution in the value of 

the Collateral resulting from (i) the liens and security interests granted by the Post-Petition Financing and 

this Order or otherwise pursuant to Bankruptcy Code § 364(d), (ii) the Debtor’s use of Cash Collateral 

pursuant to Bankruptcy Code § 363(c), (iii) the use, sale or lease of the Collateral (other than Cash 

Collateral) pursuant to Bankruptcy Code § 363(c) or (iv) the imposition of the automatic stay pursuant to 

Bankruptcy Code § 362(a) as follows:
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(i) The Debtor shall make adequate protection payments to the Lenders during the 
four month period from October 2019 through and including January 2020, in the 
amount of $75,000 per month (the “Adequate Protection Payment”), to be 
applied as follows: (a) for the months of October 2019 through December, 2019 
(i) $15,000 to CFI with respect to the Factoring Agreement and (ii) $60,000 to 
CCG with respect to the Secured Financings; and (b) for the month of January, 
2020, (i) $5,000 to CFI with respect to the Factoring Agreement and (ii) $70,000 
to CCG with respect to the Secured Financings.  From and after February 2020, 
the Debtor shall make a single Adequate Protection Payment to CCG in the 
amount of $75,000 per month with respect to the Secured Financings.  Between 
the 5th and 25th day of each month during the Chapter 11 Case, the Lenders are 
authorized, but not required, to fund the Adequate Protection Payment directly 
from monies held by CFI in the Debtor’s factoring Reserve Account; provided,
however, that the Debtor shall be required to pay to Lenders the balance of any
monthly Adequate Protection Payment owed if monies held in the Reserve 
Account are insufficient to fund such Adequate Protection Payment in full;

(ii) the Lenders shall be and hereby are granted (effective upon the date of this Order 
and without the necessity of the execution by the Debtor of mortgages, security 
agreements, pledge agreements, financing statements or otherwise), valid and 
perfected, replacement security interests in, and liens on (the “Replacement 
Liens”), all of the Debtor’s right, title and interest in, to and under the Collateral, 
subject only to (x) the Carve-Out, (y) the Liens granted pursuant to this Order 
and the Pre-Petition Agreements to the Lenders to secure the Post-Petition 
Indebtedness, and (z) any Specific Equipment PMSI Liens (after giving effect to 
this Order) prior in interest and senior to the Liens granted to the Lenders
pursuant to this Order and the Pre-Petition Agreements; and

(iii) the Lenders shall be and hereby are granted, pursuant to Bankruptcy Code 
§ 364(c)(1), Superpriority Claims, junior only to (x) the Superpriority Claims 
granted pursuant to this Order to the Lenders in respect of the Post-Petition 
Financing and (y) the Carve-Out.

8. Under the circumstances, the adequate protection provided herein is reasonable and 

sufficient to protect the interests of the Lenders; provided, however, that nothing herein contained shall 

affect or impair the Lenders’ right to seek additional adequate protection of its interests.  Notwithstanding 

any other provision hereof, the grant of adequate protection to the Lenders pursuant hereto is without 

prejudice to (a) the right of the holders of any Specific Equipment PMSI Liens to seek modification of the 

grant of adequate protection provided hereby so as to provide different or additional adequate protection, 

and (b) the right of the Debtor or any other party in interest to contest any such modification.

9. Except as set forth in Paragraphs 5 and 6 hereof, the Liens and Replacement Liens shall 

be prior and senior to all liens and encumbrances (other than Specific Equipment PMSI Liens) of all other 
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secured creditors in and to such Collateral granted, or arising, after the Petition Date (including, without 

limitation, liens and security interests, if any, granted in favor of any federal, state, municipal or other 

governmental unit, commission, board or court for any liability of the Debtor).  The Liens and 

Replacement Liens granted pursuant to this Order shall constitute valid and duly perfected security 

interests and liens, and the Lenders shall not be required to file or serve financing statements, notices of 

lien or similar instruments in respect of the Pre-Petition Loan Indebtedness which otherwise may be 

required under federal or state law in any jurisdiction, or take any action, including taking possession, to 

validate and perfect such security interests and liens; and the failure by the Debtor to execute any 

documentation relating to the Liens or Replacement Liens shall in no way affect the validity, perfection or 

priority of such Liens or Replacement Liens.  If, however, the Lenders at its sole discretion shall 

determine to file any such financing statements, notices of lien or similar instruments, or to otherwise 

confirm perfection of such Liens or Replacement Liens, the Debtor is directed to cooperate with and 

assist in such process, the stay imposed by Bankruptcy Code § 362(a) is hereby lifted to allow the filing 

and recording of a certified copy of this Order or any such financing statements, notices of lien or similar 

instruments, and all such documents shall be deemed to have been filed or recorded at the time of and on 

the date of this Order.

10. Except as provided in a Final Order and without prejudice to the rights of any other party 

(but subject to the limitations thereon described below in Paragraph 26), proceeds or payments received 

by the Lenders with respect to the Collateral upon which the Lenders had and have security interests or 

liens shall be applied as follows:

a. first, to the payment of all reasonable costs, fees and expenses, including 

attorneys’ fees of the Lenders;

b. second, to the payment of Pre-Petition Loan Indebtedness consisting of accrued 

and accruing interest;

c. third, to the payment of Pre-Petition Loan Indebtedness consisting of principal;
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d. fourth, to the payment of Post-Petition Indebtedness including all accrued and 

accruing interest, costs and expenses, including reasonable attorneys’ fees; and

e. fifth, to the payment of the Post-Petition Indebtedness consisting of principal;

provided, however, that the Court reserves the right to re-allocate such payments in the event and to the 

extent that it is determined by the Court that the Lenders did not maintain valid, perfected and enforceable 

liens on any of the Pre-Petition Collateral. If, in the course of this Chapter 11 Case, and contrary to the 

above provisions, the Court grants liens or security interests to others pursuant to Bankruptcy Code 

§ 364(d) or any other provision of the Bankruptcy Code, which liens or security interests are senior or 

equal to the liens or security interests of the Lenders in the Collateral described above (collectively, 

“Subsequent Liens”), then any proceeds of loans or extensions of credit secured by such Subsequent 

Liens shall be applied first to payment of the Pre-Petition Loan Indebtedness, including all attorneys’ 

fees, costs and expenses, and the Lenders shall retain all liens and security interests held by it on the 

Collateral until all of the Pre-Petition Loan Indebtedness is paid in full, and then to the Post-Petition 

Indebtedness.

11. Attached hereto as Exhibit A is a Budget (the “Budget”) for the period from September

30, 2019 through and including December 31, 2019, which has been consented to by the Lenders.  The 

Budget reflects, on a line-item basis, anticipated cash receipts and expenditures on a weekly basis and 

includes all necessary and required expenses that the Debtor expects to incur during each month of the

Budget.  The Debtor shall be authorized to use the proceeds of the Post-Petition Indebtedness and the 

Collateral only for payment of such items as are set forth in the Budget and subject to the terms and 

conditions set forth in the Pre-Petition Agreements and this Order.  The Budget shall be revised by the 

end of each month during the period of this Order, and which shall remain subject to the consent of the 

Lenders each month.  Not later than the second (2nd) business day of each week commencing with the

second week of the period covered by the Budget, the Debtor shall provide the Lenders with a variance 

report reflecting, on a line-item basis, the actual cash disbursements and revenues for the preceding week 

and the percentage variance (the “Variance Percent”) of such actual disbursements and revenues from 
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those reflected in the Budget for that period.  Revenues less than ninety percent (90%) of the budgeted 

amount for (a) the first two-week period of the Budget, (b) the first three-week period of the Budget, and 

(c) any consecutive four-week period of the Budget (“Allowed Revenue Variance”) shall constitute an 

Event of Default in accordance with the provisions of this Order.  Any disbursement by the Debtor other 

than for budgeted amounts as set forth in the Budget shall constitute an Event of Default in accordance 

with the provisions of this Order unless the Lenders consents to those changes in writing; provided,

however, that the Debtor may make payments in excess of the total budgeted disbursements so long as (i) 

the Variance Percent of the aggregate of all actual disbursements for each week shall not exceed ten 

percent (10.0%) of the budgeted disbursements for that week; and (ii) the Variance Percent of the 

aggregate of all actual disbursements for (a) the first two-week period of the Budget, (b) the first three-

week period of the Budget, and (c) any consecutive four-week period shall not exceed ten percent 

(10.0%) of the aggregate of all budgeted disbursements for such four-week period (subsections (i) and (ii) 

above are collectively, the “Allowed Disbursement Variance”).  For the avoidance of doubt, any amount 

included in the Budget that is not incurred or paid during a particular week shall be permitted to be 

carried over into subsequent weeks of the Budget.

12. The Debtor shall continue use of its existing bank accounts and cash management 

systems until such time as the Debtor has established the debtor-in-possession accounts as required by 

this Court’s debtor-in-possession order.

13. Upon entry of this Order, the Debtor shall make a representation to the Lenders that all 

cash, checks, notes, drafts, instruments, acceptances or other property representing cash or other proceeds 

of the Prepetition Collateral has been properly accounted for.  All cash, checks, notes, drafts, instruments, 

acceptances and other property in the nature of items of payment representing proceeds of property and 

interests in property of the Debtor (collectively, “Cash Proceeds”) currently in the possession of the 

Debtor or in any accounts in financial institutions, including any depository accounts, shall be deemed 

proceeds of the Collateral unless such proceeds are specifically identified as not being proceeds of 

Collateral.  
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14. The agreement by the Lenders to make any Post-Petition Financing available to the 

Debtor and the agreement of the Lenders to allow the use of Cash Collateral and the Collateral shall 

continue until and shall include December 31, 2019, or such earlier date as all Pre-Petition Loan 

Indebtedness and Post-Petition Indebtedness is paid in full (the “Term”), unless terminated prior to this 

date upon the occurrence of the Termination Date or otherwise pursuant to the terms of the Pre-Petition 

Agreements, this Order, or the Final Order.

15. If a Default or an Event of Default (as defined in the Pre-Petition Agreements or in this 

Order) occurs and in addition to any of the Lenders’ rights regarding funding under the Pre-Petition 

Agreements, the Lenders shall have the right to immediately suspend funding under the Post-Petition 

Financing and, upon the Lenders providing five (5) business days’ written notice to the Debtor, the Office 

of the United States Trustee, and any statutory committees appointed in this Chapter 11 Case (“Default 

Notice”), the Lenders may terminate the Post-Petition Financing facility (the date of any such termination, 

the “Termination Date”) and declare the Loans to be immediately due and payable, and the automatic stay 

pursuant to Bankruptcy Code § 362(a) shall be deemed lifted and modified, without further order of this 

Court, to permit the Lenders to exercise any and all of its rights and remedies under the Pre-Petition 

Agreements and this Order; provided, however, that the obligations and rights of the Lenders and the 

Debtor with respect to all transactions which have occurred prior to the Termination Date shall remain 

unimpaired and unaffected by any such termination and shall survive such termination (including the 

Carve-Out); and provided further that upon such termination the Lenders shall be deemed to have retained 

all of its rights and remedies, including, without limitation, as provided in the Pre-Petition Agreements 

and under the Bankruptcy Code.  The Debtor’s right to use Cash Collateral shall terminate automatically 

on the Termination Date; provided however that subsequent to the issuance of the Default Notice the 

Debtor may seek entry of an Order after notice and hearing allowing use of Cash Collateral and 

prohibiting the Lenders from taking the actions contemplated in this Paragraph 15.

16. An “Event of Default” under this Order shall include: (i) the entry of an order dismissing 

this Chapter 11 Case or converting this Chapter 11 Case to a Chapter 7 case, (ii) the entry of an order 
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appointing a Chapter 11 trustee in this Chapter 11 Case, (iii) the entry of an order granting any other 

claim superpriority status or a lien equal or superior to the liens granted to the Lenders (except pursuant to 

an order under Bankruptcy Code § 506(c)), (iv) the entry of an order staying, reversing, vacating or 

otherwise modifying the Post-Petition Financing under this Order (except as modified in a Final Order 

acceptable to Lenders) without the Lenders’ prior written consent, (v) the entry of an order in this Chapter 

11 Case appointing an examiner having enlarged powers beyond those set forth under Bankruptcy Code 

§ 1106(a)(3) and (4), (vi) an Event of Default or Default under the Pre-Petition Agreements (except for 

the filing of this Chapter 11 Case), other than an existing default or one related to any financial covenants 

or to the filing of this Chapter 11 Case or the consequences thereof, (vii) any material representation or 

material warranty by the Debtor to the Lenders that is incorrect or misleading in any material respect 

when made, (viii) there shall occur a material change the Debtor’s business and assets as a going concern 

or a change of control shall occur other than pursuant to a plan of reorganization or sale approved by the 

Lenders, (ix) the entry of any order granting any relief from the automatic stay in an amount in excess of 

$50,000 so as to allow a third party to proceed against any material asset or assets of the Debtor, other 

than relating to assets subject to Specific Equipment PMSI Liens which, if granted, will not materially or 

adversely affect the Debtor’s current business operations, (x) the entry of a Final Order shall not have 

occurred within thirty (30) days after the Petition Date, (xi) the commencement by the Debtor of actions 

adverse to the Lenders or its rights and remedies under this Order, a Final Order approving the Motion, or 

any other Bankruptcy Court order, (xii) the failure to pay in full the Post-Petition Indebtedness by the last 

day of the Term, (xii) the Allowed Revenue Variance or the Allowed Disbursement Variance as set forth 

in Paragraph 11 herein, is exceeded, or (xiv) the failure to comply with the Minimum Plan Provisions (as 

defined in Paragraph 20).  The term “Default” herein means the occurrence of any event which, except for 

the passage of time or the giving of notice, or both, would constitute an Event of Default (as defined in 

the Pre-Petition Agreements or in this Order). The term “Default” herein means the occurrence of any 

event (including the Debtor’s breach of, and/or failure to perform, any of the Debtor’s obligations to any 

of the Lenders under the Pre-Petition Agreements or this Order) which, except for the passage of time or 
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giving of notice, or both, would constitute, without limitation, any Default, Event of Default, event of 

default, default and/or such similar term defined and/or otherwise referenced in the Pre-Petition 

Agreements or in this Order. 

17. Upon the occurrence of a Default or an Event of Default, the Lenders may exercise their

rights and remedies and take all or any of the following actions without further modification of the 

automatic stay pursuant to Bankruptcy Code § 362, which is hereby deemed modified and vacated to the 

extent necessary to permit such exercise of rights and remedies and the taking of such actions and without 

further order of or application to this Court: (a) suspend all Post-Petition Financing and loans to the 

Debtor, and enjoin and prohibit the Debtor from using Cash Collateral to the extent that such Default or 

Event of Default would permit such relief under the Pre-Petition Agreements, as amended hereby; 

(b) suspend amounts in any accounts maintained with the Lenders, or otherwise enforce rights against all 

or part of any Collateral in the possession of the Lenders to the extent that such Default or Event of 

Default would permit such relief under the Pre-Petition Agreements, as amended hereby; and/or 

(c) subject to the provisions of Paragraph 15 above, take any other action or exercise any other right or 

remedy of the Lenders under the Pre-Petition Agreements, this Order or by operation of law.  Upon the 

Debtor’s receipt of a Default Notice, it shall immediately cease making any disbursements except those 

already accrued in accordance with the Budget, subject to further order of the Court after notice and a 

hearing.  To the extent of any inconsistencies between the provisions of this Paragraph 17 and Paragraph 

15, the provisions of Paragraph 15 shall control.

18. Without further order of this Court, and in consideration of other accommodations 

provided by the Lenders, the Debtor shall reimburse the Lenders for all reasonable out-of-pocket filing 

and recording fees, if any, reasonable attorneys’ and paralegals’ fees, Lenders’ Consultants (as defined 

below), and costs and expenses and internal audit fees and expenses incurred by the Lenders: (i) in the 

preparation and implementation of this Order and the various Loans and other Post-Petition Financing, 

(ii) in the representation of the Lenders in the Chapter 11 Case proceedings, and (iii) as otherwise 

provided in the Pre-Petition Agreements. Copies of invoices for the Lenders’ attorneys shall be provided
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upon request to the United States Trustee and the Official Committee of Unsecured Creditors, if 

appointed.  Subject to the Lenders’ discretion, the reimbursement contemplated hereby may be made by 

deducting such amounts from collections of the Lenders or by adding such amounts to the Post-Petition 

Indebtedness.  

19. The Debtor is hereby required to deliver to the Lenders such other financial and other 

information concerning the business and affairs of the Debtor as the Lenders shall reasonably request 

from time to time, including, without limitation, the financial reports and information provided to the 

Lenders under the Pre-Petition Agreements, provided however that the Debtor reserves its right to claim 

that any such documents are protected under attorney-client privilege to the extent permitted under 

applicable law.  The Debtor shall cooperate with and permit the Lenders to perform physical inventories 

of all assets in the Debtor’s facilities at any reasonable times requested by the Lenders.  The Debtor shall 

respond to the Lenders’ reasonable requests for detailed information as to the extent and composition of 

the Collateral and any collections thereon.

20. Any plan of reorganization filed by the Debtor shall include terms no less favorable than 

the following treatment of Lenders’ secured claims (the “Minimum Plan Provisions”): (a) Lenders shall 

have allowed fully-secured claims for the full outstanding amounts due under the Factoring Agreement 

and the Secured Financings at the time of plan confirmation, (b) the Debtor shall pay CCG’s allowed 

secured claim on the same terms as presently due under the Secured Financings (that is, by payment of no 

less than $83,206.66 per month), and (c) the Pre-Petition Loan Indebtedness and Post-Petition 

Indebtedness shall be paid in full. The Debtor may not revise or modify the Minimum Plan Provisions

without the Lenders’ prior written consent. For the avoidance of doubt, the Lenders reserve all of their

rights to object to any plan of reorganization or liquidation filed by the Debtor regardless of whether such 

plan includes the Minimum Plan Provisions.

21. Having been found to be extending credit and making Loans to the Debtor in good faith, 

the Lenders shall be entitled to the full protection of Bankruptcy Code § 364(e) with respect to the Post-

Petition Financing and the Liens created or authorized by this Order in the event that this Order or any 

Case 19-50868    Doc 29    Filed 10/03/19    Entered 10/03/19 11:11:37    Desc Main
 Document      Page 20 of 28



21

authorization contained herein is stayed, vacated, reversed or modified on appeal.  Any stay, 

modification, reversal or vacation of this Order shall not affect the validity of any obligation of the Debtor 

to the Lenders incurred pursuant to this Order.  Notwithstanding any such stay, modification, reversal or 

vacation, all Loans made pursuant to this Order, all use of Cash Collateral and all other Post-Petition 

Financing incurred by the Debtor pursuant hereto or the Pre-Petition Agreements prior to the effective 

date of any such stay, modification, reversal or vacation, shall be governed in all respects by the 

provisions hereof and the Lenders shall be entitled to all the rights, privileges and benefits of this Order, 

including without limitation, the Liens, Replacement Liens and Superpriority Claims granted herein.

22. The transactions contemplated by the Post-Petition Financing are not intended to provide 

the Lenders with sufficient control over the Debtor so as to subject the Lenders to any liability (including, 

without limitation, environmental liability as an “owner,” “operator,” or “responsible person” as those 

terms are used in the Comprehensive Environmental Response, Compensation and Liability Act of 1980, 

as amended by the Superfund Amendments and Reauthorizations Act of 1986) in connection with the 

management of the Debtor’s business or any of the Debtor’s properties.  By providing the Post-Petition 

Financing or taking any actions pursuant to this Order, the Lenders shall not, solely by reason thereof: 

(a) be deemed to be in control of the operations or sale of the Debtor; or (b) be deemed to be acting as a 

“responsible person” or “owner or operator” with respect to the operation, management or sale of the 

Debtor.

23. The provisions of this Order and any actions taken pursuant hereto shall survive entry of 

any order, including without limitation (a) confirming any plan of reorganization in this Chapter 11 Case 

(and the Post-Petition Financing shall not be discharged by the entry of any such order or pursuant to 

Bankruptcy Code § 1141(d)(4)); (b) converting this Chapter 11 Case to a Chapter 7 case; or 

(c) dismissing this Chapter 11 Case, and the terms and provisions of this Order as well as the 

Superpriority Claims, Liens and Replacement Liens granted pursuant to this Order and the Pre-Petition 

Agreements shall continue in full force and effect notwithstanding the entry of such order, and such 

Superpriority Claims, Liens and Replacement Liens shall maintain their priority as provided by this Order 
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until all Pre-Petition Loan Indebtedness and all Post-Petition Indebtedness is indefeasibly paid in full and 

discharged.

24. The Lenders may, at their sole discretion, retain additional third party consultants 

selected by the Lenders to review matters pertaining to the business and properties of the Debtor, each at 

the Debtor’s sole reasonable expense (collectively, the “Lenders’ Consultants”), which expense shall not 

affect the payment of any other budgeted items in the Budget, and (ii) shall constitute Post-Petition 

Indebtedness of the Debtor.  The Debtor will permit the Lenders’ Consultants to examine the respective 

corporate, financial and operating records, and, at the Debtor’s sole reasonable expense, make copies 

thereof, inspect the assets, properties, operations and affairs of the Debtor, visit any or all of the offices of 

the Debtor to discuss such matters with their officers, independent auditors, accountants or consultants 

(and the Debtor hereby authorizes such independent auditors, accountants and consultant to discuss such 

matters with the Lenders’ Consultants), and the Debtor will cooperate with the Lenders’ Consultants in all 

reasonable respects. Copies of invoices for the Lenders’ Consultants shall be provided upon request to 

the Office of the United States Trustee.

25. Subject to the Final Order, in consideration for the Post-Petition Financing, the Debtor on 

behalf of itself and its successors and assigns (collectively, the “Releasors”), shall forever release, 

discharge and acquit the Lenders and their officers, directors, employees, agents, attorneys and 

predecessors in interest (collectively, the “Releasees”) of and from any and all claims, demands, damages, 

liabilities, responsibilities, disputes, remedies, actions, causes of action, indebtedness and obligations, of 

every type, including, without limitation, any so-called “lender liability” claims or defenses, which arose 

on or prior to the date this Order is entered with respect to the Debtor, the Pre-Petition Loan Indebtedness, 

the Collateral, the Pre-Petition Agreements, the Post-Petition Indebtedness or the Post-Petition Financing.

26. Subject to the Final Order, the findings contained in recital paragraphs of this Order and 

the releases granted in Paragraph 25 of this Order shall be binding upon all parties in interest, including 

without limitation, the Debtor and any statutory committees appointed in this Chapter 11 Case, unless a 

party in interest has properly filed an adversary proceeding or commenced a contested matter (subject to 
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the limitations set forth in Paragraph 6) challenging the amount, validity, enforceability, perfection or 

priority of the Pre-Petition Loan Indebtedness or the Lenders’ liens on the Pre-Petition Collateral in 

respect thereof, no later than a date that is forty-five (45) days after the Petition Date, except as to any 

statutory committee appointed in this Chapter 11 Case, which shall have forty-five (45) days after the date 

such committee is appointed, and the Court subsequently enters a judgment in favor of the plaintiff in any 

such timely and properly filed adversary proceeding or contested matter.  If no such adversary proceeding 

or contested matter is properly commenced as of such respective date, the Pre-Petition Loan Indebtedness 

shall constitute an allowed fully secured claim, not subject to subordination and otherwise unavoidable 

respectively.  Subject only to the rights set forth in this paragraph, for all purposes in this Chapter 11 Case 

and any subsequent Chapter 7 case, the Lenders’ liens on the Pre-Petition Collateral shall be deemed 

legal, valid, binding, perfected, not subject to defense, counterclaim, offset of any kind, subordination and 

otherwise unavoidable, and the Lenders, the Pre-Petition Loan Indebtedness and the Lenders’ liens on the 

Pre-Petition Collateral shall not be subject to any other or further challenge by any party in interest 

seeking to exercise the rights of the Debtor’s estates, including without, limitation, any successor thereto.  

If any such adversary proceeding or contested matter is properly commenced as of such date, the findings 

contained in the recital paragraphs of this Order shall nonetheless remain binding on all parties in interest 

except to the extent that such findings were expressly challenged in such adversary proceeding or 

contested matter, and all claims other than those claims raised in such challenge shall be subject to the 

release contained in Paragraph 25 of this Order.  If such adversary proceeding or contested matter is 

dismissed or adjudicated in favor of the Lenders, the findings and releases contained herein shall be 

effective.  For the avoidance of doubt, any trustee appointed or elected in this case shall, until the 

expiration of the periods provided herein for commencing an adversary proceeding or contested matter, 

and thereafter for the duration of any adversary proceeding or contested matter commenced pursuant to 

this Paragraph 26 (whether commenced by such trustee or commenced by any other party in interest on 

behalf of the Debtor’s estate), be deemed to be a party other than the Debtor and shall not, for purposes of 
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such adversary proceeding or contested matter, be bound by the acknowledgments, admissions, 

confirmations, stipulations and waivers of the Debtor in this Order.

27. The provisions of this Order shall be binding upon and inure to the benefit of the Lenders

and its successors and assigns, and the Debtor, and its successors and assigns, including any trustee or 

other fiduciary hereafter appointed in this Chapter 11 Case as a legal representative of the Debtor or the 

Debtor’s estate.

28. The Lenders shall have the right to “credit bid” the amount of the Pre-Petition Loan 

Indebtedness (unless the Court orders otherwise for cause) and the Post-Petition Indebtedness as of the 

date of such bid during any sale of all or substantially all of the Debtor’s assets to the extent it includes 

the sale of any Collateral, including without limitation, sales occurring pursuant to Bankruptcy Code § 

363 or included as part of any restructuring plan subject to confirmation under Bankruptcy Code § 

1129(b)(2)(A)(iii).

29. Subject to and conditioned upon entry of a Final Order, in no event shall the Lenders be 

subject to the equitable doctrine of “marshaling” or any other similar doctrine with respect to any 

Collateral.

30. The Lenders shall not be required to file a Proof of Claim in this Chapter 11 Case.

31. The Debtor is authorized to perform all acts, and execute and comply with the terms of 

such other documents, instruments and agreements in addition to the Pre-Petition Agreements, as the 

Lenders may reasonably require, as evidence of and for the protection of the Post-Petition Financing, or 

which otherwise may be deemed reasonably necessary by the Lenders to effectuate the terms and 

conditions of this Order and the Pre-Petition Agreements.

32. To the extent there exists any conflict between the Pre-Petition Agreements and the terms 

of this Order, this Order shall govern.

33. Notwithstanding Bankruptcy Rules 6003 and 6004 or any other Bankruptcy Rule, this 

Order shall be immediately effective and enforceable upon its entry and there shall be no stay of 

execution or effectiveness of this Order.
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34. The terms of this Order apply to any and all financing provided by any of the Lenders 

through and including October 16, 2019.  The Second Interim Hearing will be held on October 16, 2019

at 2:00 p.m. in Harrisonburg, Virginia The Debtor shall, within two (2) days of entry of this Interim 

Order, mail copies via e-mail and regular mail of a notice of the entry of this Order and the date of the 

Second Interim Hearing, together with a copy of this Order to any party which has filed prior to such date 

a request for notices with this Court, to all Secured Creditors (and their counsel, if known), to any counsel 

for any statutory committee of unsecured creditors appointed pursuant to Bankruptcy Code § 1102, and 

all parties listed on the List of 20 Largest Unsecured Creditors List.  The notice of entry of this Order 

shall state that any party in interest objecting to the Post-Petition Financing after October 16, 2019 (on the 

same terms as set forth in this Interim Order) shall file written objections with the Clerk of the United 

States Bankruptcy Court for the Western District of Virginia, by no later than 3:00 p.m. on October 15,

2019.  Objections shall be served so that the same are received on or before such date and time by: 

(a) counsel for the Debtor, (b) counsel for the Lenders, and (c) the Office of the United States Trustee.

**END OF ORDER**

We ask for this:

By:  /s/ Hannah W. Hutman
Dale A. Davenport (VSB #016268)
ddavenport@hooverpenrod.com
Hannah W. Hutman (VSB#79635)
hhutman@hooverpenrod.com
HOOVER PENROD PLC
342 South Main Street
Harrisonburg, Virginia 22801
540/433-2444
540/433-3916 (Facsimile)
Proposed Counsel for the Debtors/Movants

Case 19-50868    Doc 29    Filed 10/03/19    Entered 10/03/19 11:11:37    Desc Main
 Document      Page 25 of 28
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Seen and agreed:

/s/  B. Webb King   
VSB #47044
Trial Attorney for the United States Trustee
Webb.King@usdoj.gov
540-857-2838

/s/Christopher Jones
Christopher Jones (VSB #40064)
Whiteford, Taylor & Preston, LLP
Counsel for Commercial Funding Inc. f/k/a Transfac, Inc.
and Commercial Credit Group, Inc.

Case 19-50868    Doc 29    Filed 10/03/19    Entered 10/03/19 11:11:37    Desc Main
 Document      Page 26 of 28
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