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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 
In re:                 )  Case No. 16-46691-659 
      )  Honorable Kathy Surratt-States 
STANDFAST USA, LLC,   )  Chapter 11 
      )   
  Debtor.              )   
      )  Hearing Date:  June 19, 2017 
      )  Hearing Time:  11:00 a.m. 
      ) 
      )  

 
MOTION FOR ORDER (A) APPROVING THE SALE OF ASSETS AND (B) 

APPROVING DISBURSEMENTS FROM PROCEEDS OF SALE  
 

COMES NOW Debtor, Standfast USA (“Debtor”), by and through counsel, and for its 

Motion for Order Approving the Sale of Assets pursuant to 11 U.S.C. §363(b)(1) & (2) (the 

“Sale Motion”), states to the Court as follows: 

Jurisdiction and Venue 

1. On September 16, 2016 (the “Petition Date”), the Debtor filed its voluntary 

petition under Chapter 11 of Title 11 of the United States Code, 11 U.S.C. §§ 101 et seq., as 

amended (the “Bankruptcy Code”). 

2. The Debtor continues to operate its business as a Debtor-In-Possession pursuant 

to 11 U.S.C. §1107 and §1108.  No committee of unsecured creditors has been appointed. 

3. This Court has jurisdiction over this case under 28 U.S.C. § 1334 and this matter 

is a core proceeding under 28 U.S.C. §§ 157(b)(2)(A), (N) and (O).  Venue of this proceeding is 

proper in this district under 28 U.S.C. §§ 1408 and 1409. 

Purchaser’s Proposal and Description of Contract 

4. Among the assets of the bankruptcy estate are various items of personal property 

including but not limited to cash on hand, inventory, furniture, fixtures, equipment, accounts 
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receivable and intangibles (domain name, telephone number, Standfast USA name). all more 

particularly described in that certain Asset Purchase Agreement dated May 1, 2017 (the “APA”). 

5. The Debtor has entered into the APA with Standfast TRAM, LLC (the 

“Purchaser”) for the sale of the aforementioned personal property, not specifically enumerated as 

an “Excluded Assets” in the APA, (collectively, the “Acquired Assets”) for the sum of Six 

Hundred Thousand and 00/100 Dollars ($600,000.00), subject to adjustment, and the 

assumption of specified liabilities, if any.  A copy of the APA is attached hereto as Exhibit “A” 

and incorporated herein as if more fully set forth. 

6. On May 1, 2017, the Debtor filed its Motion for Order (I) Approving Bidding 

Procedures; (II) Authorizing Auction; and (III) Setting a Hearing on the Approval of the Sale of 

Assets (the “Procedures Motion”).  The Procedures Motion sought, among other things, an Order 

(the “Procedures Order”) from this Court approving Bid Procedures1 to establish Qualified 

Bidders, the procedures for conduct of the Auction and the approval of dates for the sale and 

approval of the Acquired Assets. 

7. The APA is subject to, among other things, this Court’s approval of the Bid 

Procedures and for any resulting auction of the Acquired Assets (the “Auction”). 

8. The APA is expressly conditioned upon the approval of the Bankruptcy Court, 

and the general terms of the APA are described hereafter. 

9. The sale of the Acquired Assets shall be on an “AS IS” basis, without 

representation, warranty or guaranty of any kind other than as specifically set out in the APA. 

 

 

 

                                                           
1 All capitalized terms shall be defined as set forth in the Procedures Motion unless otherwise defined herein. 
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Authorization of Sale Pursuant to 11 U.S.C. § 363  
 

10. The offer submitted by Purchaser for the Acquired Assets is the best offer that 

Debtor has received to date for the purchase of the Acquired Assets and the price offered by 

Purchaser constitutes fair and reasonable consideration for the Acquired Assets. 

11. The proposed sale to the Purchaser under the APA is a sale to an insider and 

cannot, on its face, be deemed to have been negotiated at arm’s length. The Debtor believes 

the offer and constitutes a good faith offer to purchase the Acquired Assets in accordance with 

Section 363(m) of the Code.   

12. The Purchaser is satisfying its purchase price by waiver of its unsecured claim 

against the Debtor.  Purchaser will contribute sufficient cash to satisfy all allowed, non-insider 

unsecured claims as set for in the Debtor’s Plan of Liquidation.  

13. Debtor seeks authority to sell the Acquired Assets to Purchaser pursuant to the 

terms and conditions of the APA, or such other party as may be deemed the Successful Bidder by 

this Court as the result of the Auction to be conducted on June 7, 2017, or such other date set by 

the Court, in accordance with terms and conditions deemed to be “higher and better” than those 

proposed under the APA, meaning more beneficial in toto to the bankruptcy estate than those 

contained in the APA.   

14.  Section 363(b) of the Code authorizes the sale of property of the bankruptcy 

estate out of the ordinary course of business after notice and hearing.  Though a sale out of the 

ordinary course of business lies within the sole discretion of this Court, generally such sales are 

approved if the proposed sale is supported by the sound business judgment of the debtor/Trustee, 

if the consideration is fair and reasonable, and if the sale is in good faith.  See In re Channel One 

Commc’ns., Inc., 117 B.R. 493, 496 (Bankr. E.D. Mo. 1990); In re Apex Oil Co., 92 B.R. 847, 

866 (Bankr. E.D. Mo. 1988).   
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15. The Debtor examined the APA and alternate avenues for the sale of the Acquired 

Assets and determined that, in its business judgment, a sale of the Acquired Assets to the 

Purchaser in accordance with the terms and conditions of the APA is in the best interest of this 

bankruptcy estate.   

16. The Debtor has circulated the APA to its minority shareholders and competitors in 

the industry.  The Debtor believes the proposed offer, in bulk, for the assets of the Debtor is a 

fair a reasonable offer and leaves open the possibility for higher and better offers to maximize 

the sale price. 

17. Section 363(f) of the Code authorizes Trustee to sell the Acquired Assets free and 

clear of any interests encumbering that property, except for those liabilities specifically assumed 

by Purchaser under the APA, i.e. the Assumed Liabilities, if any.   

18. By and through this Motion, Debtor requests that this Court: (i) authorize the sale 

of the Acquired Assets pursuant to Section 363(b) of the Code in accordance with the terms and 

conditions described in the APA or such other and better terms as may be submitted at the 

conclusion of an Auction; (ii) order the sale of the Acquired Assets be free and clear of all liens, 

claims, encumbrances or interests of any kind, except for those specifically assumed by 

Purchaser under the APA (or other Successful Bidder under it contract for sale) or specifically 

excepted in the APA (such as title exceptions), with any liens, claims, encumbrance or interests 

existing on the date of closing attaching to the proceeds of sale to the extent permissible under 

Section 363(f) of the Code; (iii) find that Purchaser or any other successful bidder, if not 

Purchaser, is a good faith purchaser of the Acquired Assets pursuant to Section 363(m) of the 

Code and entitled to all protections thereunder, that Purchaser is not a successor in interest of the 

Debtor, except as may be provided in the APA, and that Purchaser is entering the sale in good 

faith; (iv) overrule any and all objections to the sale of the Acquired Assets and the Auction; (v) 
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declare that a dismissal of this pending Chapter 11 case or any future bankruptcy proceeding of 

the Debtor shall not affect the validity of the APA and/or the sale; (vi) declare that the Debtor 

has full authority to execute the APA and to close on the sale of the Acquired Assets, that all 

appropriate action has been taken by the Debtor to effectuate the sale, and that no further 

consents or approvals are required for consummation of the APA; (vii) declare that the sale of 

the Acquired Assets pursuant to the terms of the APA is fair and reasonable and is in the best 

interest of the bankruptcy estate; (viii) find that proper notice of the sale was given and that 

reasonable time to object and be heard was provided to all interested parties; (ix) provide for the 

continued jurisdiction of the Bankruptcy Court to enforce the terms of any order approving the 

sale of the Acquired Assets and the APA; and (x) waive the fourteen (14) day stay of Rule 

6004(h) of the Federal Rules of Bankruptcy Procedure (“Bankruptcy Rules”) and declare that the 

Order authorizing the sale of the Acquired Assets immediately be effective and final upon entry 

in this Court’s docket. 

Payment of Liens, Encumbrances, Break-up Fee and 
Broker’s Commission  

 
19. To the best knowledge and belief of the Debtor, there are no liens/security 

interests encumbering the Acquired Assets. 

 WHEREFORE, Debtor prays this Court make and enter its Order: 

a) authorize the sale of the Acquired Assets pursuant to Section 363(b) of the Code 

pursuant to the terms and conditions described in the APA or such other and better terms as may 

be submitted at the conclusion of the Auction; 

b) order the sale of the Acquired Assets be free and clear of all liens, claims, 

encumbrances or interests of any kind, except for those specifically assumed by Purchaser under 

the APA (or other Successful Bidder under it contract for sale) or specifically excepted in the 
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APA (such as title exceptions), with any valid liens, claims, encumbrances or interests attaching 

to the proceeds of sale in order of priority to the extent permissible under Section 363(f) of the 

Code;  

c) find that Purchaser or the successful bidder, if not Purchaser, is a good faith 

purchaser of the Acquired Assets pursuant to Section 363(m) of the Code and is entitled to all 

protections thereunder, that Purchaser is not a successor in interest of the Debtor, and that 

Purchaser is entering the sale in good faith;  

d) overrule any and all objections to the sale other than that of the Successful Bidder;  

e) declare that any future dismissal or conversion of this pending Chapter 11 case, or 

any future bankruptcy proceeding of the Debtor, shall not affect the validity of the APA and/or 

the sale;  

f) declare that the Debtor has full authority to execute the APA or other Successful 

Bid and to close on the sale of the Acquired Assets, that all appropriate action has been taken by 

the Debtor and that no further consents or approvals are required for consummation of the APA;  

g) declare that the sale of the Acquired Assets pursuant to the terms of the APA or 

other Successful Bid is fair and reasonable and is in the best interest of the bankruptcy estate;  

h) find that proper notice of the sale was given and that reasonable time to object and 

be heard was provided to all interested parties;  

i) provide for the continued jurisdiction of the Bankruptcy Court to enforce the 

terms of the Order and the APA or other Successful Bid; 

j) waive any and all applicable stays of the Order approving this Motion pursuant to 

Rule 6004(h) of the Bankruptcy Rules and declare that such Order immediately is final and 

effective upon its entry in this Court’s docket; and 

k) grant such other and further relief as may be just and proper. 
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Respectfully submitted, 
 
CARMODY MACDONALD P.C. 
 
By: /s/ Spencer P. Desai  

SPENCER P. DESAI (#39877MO) 
DANIELLE SUBERI (#59688MO) 
120 South Central Avenue, Suite 1800 
St. Louis, Missouri  63105 
(314) 854-8600 
(314) 854-8660 
 

ATTORNEYS FOR DEBTOR 
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