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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
IN RE: ) Case No. 16-70153 JAD 
Steven E. Leydig, Sr. and ) 
Betty D. Leydig, ) Chapter 11 
 Debtors,       )  
Steven E. Leydig, Sr. and ) Hearing Date: 11/17/17 @ 10:00 a.m. 
Betty D. Leydig, )  
 Movants,        ) Response Due: 10/20/17 
 vs. ) 
First United Bank and Trust; U.S. Bank,  ) 
N.A., On Deck Capital, Inc.; Butler Capital  ) 
Corporation; Chessie Federal Credit ) 
Union, CT Corporation System and )  
Madison Funding, and ) 
Avirett Trust, ) 
 Respondents.   ) Document No._________________  

IN RE: ) Case No. 16-70154 JAD 
Diamond Shine, Inc., )  
 Debtor, ) Chapter 11 

Diamond Shine, Inc., )  
           Movant,        ) Hearing Date: 11/17/17 @ 10:00 a.m. 
 vs.     )  
First United Bank and Trust; U.S. Bank,  ) Response Due: 10/20/17 
N.A., On Deck Capital, Inc.; Butler Capital  ) 
Corporation; Chessie Federal Credit ) 
Union, CT Corporation System and )  
Madison Funding and ) 
Avirett Trust, ) 
 Respondents.   ) Document No.  
 

MOTION TO ASSUME AND ASSIGN REAL PROPERTY LEASE AND TO SELL 
PERSONAL PROPERTY FREE AND CLEAR OF ALL LIENS, ENCUMBRANCES 

AND CLAIMS (INDUSTRIAL BOULEVARD) 
 
AND NOW, come the Debtors, Steven E. Leydig, Sr. and Betty D. Leydig and 

Diamond Shine, Inc., by and through their attorneys, Donald R. Calaiaro and Calaiaro 

Valencik, and presents the following: 

           1.  Steven E. Leydig, Sr. and Betty D. Leydig filed a voluntary petition for 

relief under Chapter 11 of the United States Bankruptcy Code on March 3, 2016. 
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           2. Diamond Shine, Inc. filed a voluntary petition for relief under Chapter 11 

of the United States Bankruptcy Code on March 3, 2016.  

           3. Jurisdiction of the Court is based on 28 U.S.C. §1334 and 11 U.S.C. 

§1107. 

           4. Venue is proper in this District.  

           5. This is a core proceeding as defined by 28 U.S.C. §157(b) (N). 

           6. The Movants are Steven E. Leydig, Sr. and Betty D. Leydig, and Diamond 

Shine, Inc., and they are the respective Debtors-in-Possession in the above Chapter 11 

bankruptcy cases.  The Debtors have standing and the right to bring this motion 

pursuant to 11 U.S.C. §363. 

           7. Among the assets of the estate is the Debtors’ interest as the lessee of a 

leasehold interest (the “Leasehold Interest”) in real estate located at Industrial 

Boulevard, Cumberland, Allegany County, Maryland. Said real estate is improved by a 

commercial building currently used as a car wash.  

           8. The Debtor, Diamond Shine, Inc. also owns personal property and 

equipment used to operate the car wash. 

           9. The Debtors have agreed, with the consent of the Lessor of the Leasehold 

Interest, the Avirett Trust, to assume and assign the Debtors’ interest in the Leasehold 

Interest, and to sell all the personal property located at Industrial Boulevard, which is 

used as a car wash, to the Buyer, L.C. Nixon Development Company, LLC, 18209 

Oldtown Road, SE, Oldtown, Maryland 21555 for $210,000.00.   The executed 

agreement for assumption and assignment of the Leasehold Interest and the sale of the 

personalty (the “Sales Agreement”) is attached hereto and marked as Exhibit “A”. The 
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sale is subject to a financing contingency. The Buyer paid a good faith hand money 

deposit of $21,000.00. The hand money was deposited in the IOLTA account of Donald 

R. Calaiaro, Esquire.  

           10. This sale is subject to the approval of the Bankruptcy Court. 

           11. The sale is in the best interest of all parties since it will help the Debtors to 

fund their Chapter 11 Plan. 

           12. The lien creditors, named as Respondents herein, in the order of their 

recorded priority, are as follows: 

(A) First United Bank and Trust (“First United”) holds two allowed claims 

against the Debtors in the allowed amounts of $1,601,734.86 and 

$388,079.76, respectively; which said claims are secured by the lien 

of a Deed of Trust dated August 9, 2004 against the property 

proposed to be sold as recorded among the Land Records of 

Allegany County, Maryland at Book 1079, Page 001; and are further 

secured by the liens of two Financing Statements filed among the 

Financing Records of the Maryland State Department of 

Assessments and Taxation (“SDAT”) on August 17, 2004 (and duly 

continued in effect thereafter), as well as a third Financing Statement 

recorded among said records on April 24, 2009 (and duly continued 

in effect thereafter);   

(B) U.S. Bank, N.A. (U.S. Bank”) claims a security interest in personal 

property of the Debtor by virtue of a Financing Statement filed among 

the said Financing Records of SDAT on November 5, 2015; 
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(C) Butler Capital Corporation claims a security interest in personal 

property of the Debtor by virtue of two Financing Statements 

recorded among the SDAT Financing Records on November 2, 2007 

and November 6, 2008, respectively; 

(D) Chessie Federal Credit Union claims a security interest in personal 

property of the Debtor by virtue of a Financing Statement recorded 

among the SDAT Financing Records on November 5, 2012; 

(E) On Deck Capital, Inc. claims a security interest in personal property 

of the Debtor by virtue of a Financing Statement recorded among the 

SDAT Financing Records on October 9, 2015 in the name of ASSN 

Company; and 

(F) CT Corporation System, as Representative claims a security interest 

in personal property of the Debtor by virtue of a Financing Statement 

recorded among the SDAT Financing Records on December 17, 

2015. 

(G) Avirett Trust is the lessor of the land lease. The Buyer will assume 

the land lease and cure it at time of closing. 

           13. In addition to the above-claimed recorded liens, the Respondent Madison 

Funding claims a security interest in personal property of the Debtor pursuant to a 36-

month term commercial lease/purchase agreement. 

           14. Under the proposed sale, the Debtor will assume the Avirett Trust lease 

and cure the arrears at closing. The Lease will be assigned to the Buyer.  

           15. The sale is an “As-Is” and “Where-Is” sale. 
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           16. This sale must be a judicial sale, free and clear of all liens and 

encumbrances and claims against the Debtors. 

           17.  In order to convey good title, it will be necessary that all these interests, 

mortgages, claims, and encumbrances be divested as liens against the real property 

and shifted to the funds to be realized from the sale. 

           18. The Debtors reserve the right to challenge the validity of any lien or claim 

at the time of distribution if there are net proceeds of sale in excess of that aggregate 

sum required to pay in full the first and prior secured claims of First United; which said 

secured lien claims are acknowledged by the Debtor to be valid and enforceable. 

           19. This sale is to “bona fide” purchasers in accordance with the holding of In 

re: Abbots Dairies of Pennsylvania, Inc., 788 F.2d 143 C.A.3 (Pa) 1986. The 

purchaser is the daughter of the Debtors.  

           20. The Debtors will serve all Respondents with a copy of this motion prior to 

a hearing on the sale. The Debtors will serve all creditors in each respective case with a 

copy of this motion prior to a hearing on the sale. 

           21. The Debtors will have complied with all rules regarding notice and 

advertising prior to a hearing on the sale. 

           22. The Estate will accept higher and better offers at the time of sale upon 

terms and conditions not less advantageous to the Debtors and the Estates than those 

included in the Sales Agreement. Any bidder must pre-qualify prior to the hearing on the 

sale1 by: (a) submission of an executed agreement of sale in substantially that same 

form as the Sales Agreement; (b) demonstrating to Debtors’ counsel the ability of said 

                     
1 All information regarding pre-qualification of prospective bidders will be shared with counsel 

for First United Bank and Trust but will not be made public.  
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bidder to close within ninety (90) days following Court approval of the proposed sale; 

and (c) delivering to Debtors’ counsel a non-refundable deposit of $21,000.00 in 

immediately available funds. The Debtors request that the Court allow higher bids in 

$5,000.00 increments.  

           23.  First United Bank and Trust shall be permitted to credit bid upon the 

proposed sale provided that if such credit bid is the highest and best bid approved by 

the Court, said First United shall be required to pay all costs associated with closing 

including adjusted real estate taxes.  

 WHEREFORE, the Movants respectfully request an Order of Court as follows: 

 (A) The liens and encumbrances and or claims of all the Respondents 

are divested.  The Buyer shall take pursuant to this sale free and clear of all liens and 

encumbrances. 

 (B)  The Court authorizes the assumption and assignment of the 

Leasehold Interest and the settlement and transfer of the personal property under a 

sale.   

  (C) The Court otherwise approves the settlement and transfer in 

accordance with the motion and agreement. 

  (D)  The settlement officer is authorized to pay the following: 

1. All normal and ordinary settlement charges; 

2. Pay Calaiaro Valencik the fee of $ 3,000.00 for legal fees                

related to this sale; 

3. Pay Calaiaro Valencik for reimbursement for all for all costs of 

mailing and copying $______ and advertising expense 
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$_______ or at total of $________related to this sale;  

4. Pay any unpaid real estate or other taxes constituting a lien 

against the property to be sold;  

5. Pay the amount necessary to pay all unpaid U.S. Trustee fees; 

6. Pay any arrears to the land lease to Avirett Trust; and 

7. Pay the balance to First United; 

 WHERFORE, the Debtors request this Court approve the assumption and 

assignment of the Leasehold Interest and the sale of all the car wash equipment located 

thereat, to the Buyer, L.C. Nixon Development Company, LLC, for $210,000.00, or any 

higher bidder. 

Respectfully submitted, 

DATE:  October 3, 2017    BY: /s/ Donald R. Calaiaro                   
      Donald R. Calaiaro, Esquire, PA I.D. #27538 
      dcalaiaro@c-vlaw.com 
 
      BY: /s/ David Z. Valencik                   
      David Z. Valencik, Esquire,   PA I.D. #308361 
      dvalencik@c-vlaw.com 

CALAIARO VALENCIK 
      428 Forbes Avenue, Suite 900 

Pittsburgh, PA  15219-1621 
(412) 232-0930 
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EXHIBIT "A"
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