DISTRICT OF OREGON

FILED

June 07, 2018
Clerk, U.S. Bankruptcy Court

Below is an Order of the Court.

_______________________________________
PETER C. McKITTRICK
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF OREGON
In re

Bankruptcy Case Nos.:

Sunshine Dairy Foods Management, LLC,
and
Karamanos Holdings, Inc.

18-31644-pcm11 (Lead Case)
18-31646-pcm11
ORDER AUTHORIZING SALE OF
ASSETS FREE AND CLEAR OF
LIENS (Alpenrose Dairy, Inc.)

Debtors-in-Possession.

THIS MATTER, having come before the Court on June 6, 2018 on the Debtor-inPossession, Sunshine Dairy Foods Management, LLC’s (“Debtor”) Amended Notice of
Intent to Sell Real Estate or Personal Property and Motion for Authority to Sell Property Free
and Clear of Liens (Dkt. No. 37) (the “Sale Motion”),
The Court, having reviewed the Sale Motion, the Declaration of Michael Anderson,
and the Declaration of Daniel Boverman; and the files and records herein, and having
considered the presentations of counsel at the June 6, 2018 hearing, and deeming itself
fully advised, finds and concludes as follows:
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A.

As evidenced by the Declaration of Nonreceipt of Objections previously filed

with the Court, the Debtor provided proper, timely, adequate and sufficient notice of the Sale
Motion, the hearing on the Sale Motion, the transactions contemplated under the Asset
Purchase Agreement (attached hereto as Exhibit A without its referenced Exhibits) of the
Debtor's Customer Lists and to the extent transferable, all of the Debtor's customer
agreements (the “Assets”) in accordance with 11 U.S.C. §, 363 and Fed. R. Bankr. P. 2002
and 6004, to: (i) the Office of the United States Trustee; (ii) Chairman of Official Unsecured
Creditors’ Committee and counsel for the Official Unsecured Creditors’ Committee; (iii) all
entities known to have asserted any interests in or upon the acquired assets; (iv) all federal
state, and local regulatory or taxing authorities or recording offices which have a reasonably
known interest in the relief requested by the Sale Motion, and (v) the official service list in
this case. Such notice was good and sufficient, and afforded parties sent notice a
reasonable opportunity to object or be heard with respect to the matters that are the subject
of this Order, and no other or further notice is required. Also attached hereto as Exhibit B
to this Order is an Addendum to the Asset Purchase Agreement. The Asset Purchase
Agreement and Addendum to Asset Purchase Agreement shall be collectively referred to
“APA.”
Summary of Successful Bid and No Additional Bids
B.

Alpenrose Dairy, Inc. The final Alpenrose Dairy, Inc. (“Alpenrose”) bid for the

Assets was as outlined in the APA.
C.

As set forth in the Declaration of Daniel Boverman, no other bids were

received before the May 25, 2018 deadline and no other bids were received after said
deadline.
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The Debtors’ Determination of Alpenrose as the Successful Bidder.
D.

After the bid deadline expired, the Debtor was required to determine the

successful bid. After submission of the Alpenrose bid, there were no further bids.
E.

In determining the successful bid, the Debtor, in consultation with Debtor’s

professionals, was required to determine whether the bid constituted the “highest and/or
best offer for the acquired assets.”
F.

At the conclusion of bidding, in the Debtor’s best business judgment, the

likelihood that the Alpinerose sale would close was considered very high. Given the
Debtor’s precarious cash position, Debtor asserts that a failure of the Alpenrose sale to
close, regardless of any extension for bidding, would leave the Debtor without the ability to
continue operating the West Plant, leaving nominal recovery for creditors.
Debtor Proceeded to Move Towards Closing the Alpenrose Sale Subject to Court
Approval.
G.

As indicated in the Sale Motion, the Debtor and Alpenrose reached an

agreement on the terms in the form of the Asset Purchase Agreement, and the Debtor now
seeks approval of the APA in the form attached hereto as Exhibits A and B. The APA
provides for sale of Assets. Moreover, after the expiration of the bid deadline, Debtor and
Alpenrose reached agreement on the Addendum to the Purchase and Sale Agreement,
which allowed for the exchange of information on a confidential basis, eliminated the mutual
right to terminate provision and increased the time for required payment the purchase price
(increasing the value of sale).
H.

The Debtor believes that the offer submitted by Alpenrose represents the

highest and best offer for the acquired Assets.
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I.

The Court has jurisdiction over the Sale Motion pursuant to 28 U.S.C. §§ 157

and 1334, and this matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (M),
(N) and (O). Venue of this case and the Sale Motion in this District is proper under 28
U.S.C. §§ 1408 and 1409.
J.

The statutory predicates for the relief sought in the Sale Motion are

Bankruptcy Code § 363 and Fed. R. Bankr. P. 2002, 6004, and 9014.
K.

The Debtor asserts that it marketed its assets and conducted the sale process

in full compliance with the Sale Motion and applicable law and rules.
L.

Approval of the APA and consummation of the sale at this time are in the best

interests of the Debtor, its creditors, its estate, and other parties in interest.
M.

The Debtor has demonstrated both (i) good, sufficient, and sound business

purpose and justification, and (ii) compelling circumstances for the sale pursuant to 11
U.S.C. § 363(b) prior to, and outside of, a plan of reorganization. The Debtor diligently and
in good faith marketed the acquired Assets to secure the highest and best offer therefore.
N.

The terms and conditions set forth in the APA, and the sale to Alpenrose

represent a fair and reasonable purchase price and constitute the highest and best offer for
the acquired Assets.
O.

Debtor asserts that the APA was entered into by the Debtor and Alpenrose

without collusion or fraud, in good faith, and from arm's-length bargaining positions.
P.

The transfer of the acquired Assets to Alpenrose will be a legal, valid, and

effective transfer of the acquired Assets, will vest Alpenrose with all right, title, and interest
of the Debtor to the acquired Assets free and clear of all interests in such property of a
person or entity other than the Debtor of (i) all liens of any kind or nature whatsoever arising
under or out of, or in connection with, or in any way relating to the operation of the Debtor’s
Page 4 of 8

ORDER AUTHORIZING SALE OF ASSETS FREE AND CLEAR OF
LIENS (Alpenrose Dairy, Inc.)

Case 18-31644-pcm11

Doc 185

Filed 06/07/18

VANDEN BOS & CHAPMAN, LLP
Attorneys at Law
319 SW Washington Street, Suite 520
Portland, Oregon 97204-2690
(503) 241-4869

business prior to the closing, or any acts of the Debtor, and (ii) all claims as defined in 11
U.S.C. § 101(5) (collectively, “Interests”); and the Court being otherwise fully advised, it is
ORDERED as follows:
1.

The Sale Motion is granted in its entirety, as further described herein and

pursuant to the terms and conditions of this Order. The Response to the Sale Motion filed
by Multnomah County is overruled.
2.

The APA and all of the terms and conditions thereof, are hereby approved in

all respects. Pursuant to 11 U.S.C. § 363, the Debtor is authorized and directed to
consummate the Sale, pursuant to and in accordance with the terms and conditions of the
APA and this Order.
3.

The Debtor is authorized and directed to execute and deliver, and empowered

to perform under, consummate and implement, the APA, together with all additional
instruments and documents that may be reasonably necessary or desirable to implement
the APA, and to take all further actions as may be reasonably requested by Alpenrose for
the purpose of assigning, transferring, granting, conveying and conferring to APA or
reducing to its possession, the acquired Assets, or as may be necessary or appropriate to
the performance of the obligations as contemplated by the APA.
4.

As of the closing, each of the Debtor’s creditors is authorized and directed to

execute such documents and take all other actions as may be necessary to release such
creditor’s Interests in the acquired Assets, if any, as such Interests may have been recorded
or may otherwise exist.
5.

Pursuant to 11 U.S.C. § 363(f), the acquired Assets shall be transferred at

closing to Alpenrose, or its assigns, free and clear of all interests with all such interests to
attach to the net proceeds of the Sale in the order of their priority, with the same validity,
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force and effect which they now have as against the acquired Assets, subject to any claims
and defenses the Debtor may possess with respect thereto.
6.

Pursuant to Bankruptcy Rules 6004(h), the closing on the sale of the Assets is

authorized to take place immediately upon entry of this Order.
7.

Except as expressly permitted, contractually assumed, or otherwise

specifically provided by the APA or this Order, all persons and entities holding claims and/or
Interests against or in the Debtor or the acquired Assets, including but not limited to, all debt
security holders, equity security holders, governmental, tax, and regulatory authorities,
lenders, landlords, trade and other unsecured creditors (whether legal or equitable, secured
or unsecured, matured or unmatured, contingent or non-contingent, senior or subordinated)
in any way relating to the Debtor, the acquired Assets, the operation of the business of the
Debtor prior to the closing, or the transfer of the acquired Assets to Alpenrose, hereby are
forever barred, estopped, and permanently enjoined from asserting such persons’ or
entities’ Interests against or in the Debtor or the acquired Assets against Alpenrose, its
successors or assigns, its property or interests or the acquired Assets.
8.

Alpenrose shall not be liable or responsible for any liability or other obligation

of the Debtor arising under or related to the acquired Assets, except as expressly provided
for in the APA and this Order. Without limiting the generality of the foregoing, and except as
otherwise specifically provided herein or in the APA, Alpenrose shall not be liable for any
claims against the Debtor of any of its predecessors or affiliates, or as the transferee of the
acquired Assets, and Alpenrose shall have no successor or vicarious liabilities of any kind or
character whether known or unknown as of the closing, now existing or hereafter arising or
accruing, whether fixed or contingent, with respect to the Debtor of any obligations of the
Debtor arising prior to the closing, including, without limitation, liabilities resulting from or
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relating to (i) errors or omissions claims, or (ii) taxes, in either case, arising, accruing, or
payable under, out of, in connection with, or in any way relating to the operation of the
Debtor’s business or the sale of the acquired Assets.
9.

Each and every federal, state, and local governmental agency or department

is hereby directed to accept any and all documents and instruments necessary and
appropriate to consummate the transactions contemplated by the APA.
10.

This Court retains jurisdiction to enforce and implement the terms and

provisions of this Order and the APA, and of each of the agreements executed in
connection therewith in all respects, including, but not limited to, retaining jurisdiction to (a)
compel delivery of the acquired Assets to the Buyer, (b) resolve any disputes arising under
or related to the APA, except as otherwise provided therein, (c) interpret, implement, and
enforce the provisions of this Order, and (d) protect Alpenrose against (i) any of the liabilities
not expressly assumed and assigned, or (ii) any Interests in the Debtor or the acquired
Assets, of any kind or nature whatsoever, attaching to the proceeds of the sale.
11.

The terms and provisions of the APA and this sale Order shall be binding in all

respects upon, and shall inure to the benefit of, the Debtor, its estate, and its creditors,
Alpenrose, and their respective affiliates, successors and assigns, and any affected third
parties including, but not limited to, all persons asserting Interests in the acquired Assets to
be sold to Alpenrose pursuant to the Asset Purchase Agreement, notwithstanding any
subsequent appointment of any trustee(s) under any chapter of the Bankruptcy Code, as to
which trustee(s) such terms and provisions likewise shall be binding. In no circumstance
shall the APA be subject to rejection or avoidance.
12.

Neither the Debtor nor Alpenrose is required to make any filing with or give

any notice to, or to obtain any approval, consent, ratification, permission, waiver or
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authorization from, any person or any governmental authority in connection with the
execution and delivery of the APA of the consummation of the transactions contemplated
therein (other than with respect to governmental licenses which do not constitute acquired
Assets), and the Debtor does not need to seek or obtain shareholder consent to
consummate the transactions contemplated by the APA.
13.

The failure specifically to include any particular provisions of the APA in this

Order shall not diminish or impair the effectiveness of such provision, it being the intent of
the Court that the APA be authorized and approved in its entirety.
###
I certify that I have complied with the requirements of LBR 9021-1(a)(2)(A).
PRESENTED BY:
VANDEN BOS & CHAPMAN, LLP

By:/s/Douglas R. Ricks
Douglas R. Ricks, OSB #044026
Of Attorneys for Debtors-in-Possession
First Class Mail:
Sunshine Dairy Foods Management, LLC
Attn: Norman Davidson, III
801 NE 21st Ave.
Portland, OR 97232
Karamanos Holdings, Inc.
Attn: Norman Davidson, III
801 NE 21st Ave.
Portland, OR 97232

Sorrento Lactalis, Inc.
c/o Phillips Lytle LLP
Attn: Angela Z. Miller
125 Main Street
Buffalo, NY 14203
Valley Falls Farm, LLC
c/o Bryan P. Coluccio, Chairperson –
V.P. and General Counsel Keystone-Pacific, LLC
18555 SW Teton Avenue
Tualatin, OR 97062
Electronic Mail:
The foregoing was served on all CM/ECF participants
through the Court's Case Management/Electronic Case
File system.
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