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UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Inre: Case No.: 17-10506-RAM
Chapter 11
SUPREME CEILING & INTERIORS, INC.,

Debtor(s).
/

EMERGENCY MOTION FOR AUTHORITY TO USE CASH COLLATERAL
PURSUANT TO 11 U.S.C. 8 363 AND FOR FINAL HEARING

**Emergency Hearing Requested Pursuant to Local Rule 9075-1. The Debtor will
suffer immediate and irreparable harm if it is not authorized to use cash collateral
to operate its business. **

COME(S) NOW the Debtor, SUPREME CEILING & INTERIORS, INC., by and
through the undersigned proposed attorney, files this Emergency Motion for Authority to
Use Cash Collateral Pursuant to 11 U.S.C. § 363 and for Final Hearing (the “Motion”),
and states as follows:

1. On January 17, 2017, the Debtor filed a voluntary petition for relief under
chapter 11 of the United States Bankruptcy Code, 11 U.S.C. §8 1101 et seq.

2. The Debtor is operating its business and managing its assets as a debtor in
possession pursuant to 8§ 1107(a) of 1108 of the Code. No trustee, examiner, or statutory
committee has been appointed in the case.

3. The Debtor owns and operates real property (the “Real Property”) that is a

warehouse for its business at 5941 NW 176 Street, Unit 4, Miami, Florida 33015.
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4. Suntrust Bank (“Suntrust”) has asserted a claim in this case for
approximately $465,670.17, which is secured by a blanket lien on the Debtor’s assets and
cash.

5. The Debtor’s proposed income and expenses for a thirty day period are set
forth in the monthly budget (the “Budget”) attached hereto as “Exhibit A.” The categories
of expenses in the Budget include utilities, wages & salaries, critical vendors, insurances,
sales taxes, and an proposed adequate protection payment for the secured mortgage
creditor, Suntrust. Based on the Budget, the Debtor believes it will be cash flow positive.

6. The Debtor requires the use of cash collateral to fund necessary operating
expenses of its business. As set forth below, the Debtor requests that the Court approve its
use of cash collateral pursuant to the terms of the Budget, and further authorize the Debtor
to (a) exceed a line item of the Budget by an amount equal to ten (10%) percent of each
such line item; or (b) to exceed any line item by more than ten (10%) percent so long as the
total of all amounts in excess of all line items for the Budget do not exceed ten (10%)
percent in the aggregate of the total Budget.

ARGUMENT

7. The Debtor’s use of property of its estate is governed by Code section 363,
which provides in pertinent part that:

If  the business of the debtor is authorized to be operated under
section...1108... of this title and unless the court orders otherwise, the
[debtor] may enter into transactions, including the sale or lease of property

of the estate, in the ordinary course of business, without notice or a hearing,
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and may use property of the estate in the ordinary course of business without
notice or a hearing. 11 U.S.C. 8 363(c)(1).

8. A debtor in possession has all of the rights and powers of a trustee with
respect to property of the estate including the right to use property of the estate in
compliance with § 363. See 11 U.S.C. § 1107(a).

9. When a chapter 11 debtor in possession is authorized to operate its business,
it may use property of the estate in the ordinary course of business, but is prohibited from
using cash collateral absent consent of the secured creditor or court authorization. 11
U.S.C. § 363(c). The Code defines “cash collateral” as “cash, negotiable instruments,
documents of title, securities, deposit accounts, or other cash equivalents whenever
acquired in which the estate and an entity other than the estate have an interest...” 11 U.S.C.
§ 363(a).

10. It is appropriate for the Court to authorize the Debtor to use cash collateral
because (a) Suntrust will be adequately protected, (b) such use will preserve the ongoing
concern of value of the estate, and (c) without such order the Debtor cannot pay its
employees or vendors and will be forced to cease operations.

11. The Bankruptcy Code does not define “adequate protection” but does provide
a non-exclusive list of the means by which a debtor may provide adequate protection,
including “other relief” resulting in the “indubitable equivalent” of the secured creditor’s
interest in its collateral. See 11 U.S.C. 8 361. Adequate protection is to be determined on

a case-by-case factual analysis. See Mbank Dallas, N.A. v. O’Connor (In re O’Connor),

808 F.2d 1393, 1396 (10th Cir. 1987);_In re Martin, 761 F.2d 472 (8th Cir. 1985); see also

S. Rep. No. 95-989, 95th Cong., 2d Sess. 54 (1978). For example, O’Connor states that
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“[i]n order to encourage the Debtor’s efforts in the formative period prior to the proposal
of a reorganization, the court must be flexible in applying the adequate protection
standard.” 808 F.2d at 1396. (citations omitted).

12.  Adequate protection is meant to ensure that a secured creditor receives the

value for which it originally bargained pre-bankruptcy. Swedeland Dev. Group., Inc., 16
F.3d 552, 564 (3d Cir. 1994) (citations omitted). The essence of adequate protection is to
ensure the maintenance and continued responsibility of lien values during the interim
between filing and confirmation in a case. In re Arriens, 25 B.R. 79, 81 (Bankr. D. Or.
1982).

13.  The adequate protection provided to Suntrust includes the anticipated cash
flow positive position and the escrowing of the taxes and insurances payments.

14.  The Debtor’s requested use of cash collateral and the protections afforded to
Suntrust herein are reasonable, appropriate, and sufficient to satisfy the legal standard of
“adequate protection” and will serve to maintain the value of Suntrust’s collateral.

15.  The continued operation of the Debtor’s business will preserve its going
concern value, enable the Debtor to capitalize on that value through a reorganization
strategy, and ultimately facilitate the Debtor’s ability to confirm a chapter 11 plan.
However, if the Debtor is not allowed to use cash collateral, it will be unable to operate.

16. It is well established that a bankruptcy court, where possible, should resolve
issues in favor of preserving the business of the debtor as a going concern:

“A debtor, attempting to reorganize a business under Chapter 11, clearly has
a compelling need to use “cash collateral” in its efforts to rebuild. Without

the availability of cash to meet daily operating expenses such as rent, payroll,
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utilities, etc., the congressional policy favoring rehabilitation over economic
failure would be frustrated.”

In re George Ruggiere Chrysler-Plymouth, Inc. 727 F.2d 1017, 1019 (11th Cir. 1984); see

Inre Stein, 19 B.R. 458, 460 (Bankr. E.D. Pa. 1982) (debtor permitted to use cash collateral
when creditor was undersecured because such use was necessary to its continued operations
and the creditor’s secured position can only be enhanced by the continued operation of the
debtor’s business).

17. If the Debtor cannot use cash collateral, it will be forced to cease operations.
By contrast, permitting cash collateral use will allow the Debtor to maintain operations and
preserve the going concern value of its business which will inure to the benefit of all
creditors.
WHEREFORE, the Debtor requests that this Court enter an order substantially in the form
of the proposed order attached as Exhibit “B” (1) granting the Motion; (2) authorizing the
Debtor’s use of cash collateral in accordance with the proposed Budget and the terms set
forth herein for a period of thirty (30) days from the date of the Court granted Motion; (3)

scheduling a final hearing; (4) granting the Debtor such other and further relief as is just
and proper.
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion and Notice of Hearing was
served in the manner described below, on February 1, 2017, upon:

I hereby certify that I am admitted to the Bar of the United States District Court for the
Southern District of Florida and I am in compliance with the additional qualifications to
practice in this court set forth in Local Rule 2090-1.

Law Offices of

NOWACK & OLSON, PLLC
Proposed Attorney for Debtor
8551 Sunrise Blvd, Suite 208
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Plantation, FL 33322
(954) 349-2265

/s/ Mitchell J. Nowack

MITCHELL J. NOWACK, ESQ.
Florida Bar Number: 099661
mitchell@nowackolson.com
ecf@nowackolson.com
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SERVICE LIST

SERVED VIA CM/ECF:

Office of the US Trustee
USTPRegion21.MM.ECF@usdoj.gov

Eyal Berger, Esq. on behalf of Creditor SunTrust Bank
eyal.berger@akerman.com, jeanette.martinez@akerman.com

SERVED VIA U.S. MAIL:
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Bank of America
P.O. Box 15726
Wilmington, DE 19886-5726

Bk Of Amer
Po Box 982238
El Paso, TX 79998

Bk Of Amer
4909 Savarese Cir
Tampa, FL 33634

Bk Of Amer
Po Box 45144
Jacksonville, FL 32232

Christopher Brown

c/o Taylor, Espino, Vega & Touron, P.A.

2555 Ponce De Leon Blvd #220
Miami, FL 33134

Fifth Third Bank
1801 NE Pine Island Road
Cape Coral, FL 33909

FL Business Development Corporation
6801 Lake Worth Rd
Lake Worth, FL 33467

Gm Financial
Po Box 181145
Arlington, TX 76096

Internal Revenue Service*
POB 7346
Philadelphia, PA 19101-7346

Region/Ams
Po Box 11007
Birmingham, AL 35288

Regions Bank

Miami Business Banking
2800 Ponce De Leon Blvd
Miami, FL 33134

Royal Commerce Center Condominium No.
2

600 Royal Commerce Rd

Suite B

West Palm Beach, FL 33411

Suntrust Bank

c/o Akerman LLP

401 E Jackson St #1700
Tampa, FL 33602

Suntrust Bank
2231 Indian River Blvd
Vero Beach, FL 32960

Suntrust Bk Miami Na
Po Box 524203
Miami, FL 33152

TOTALBANK

Downtown Banking Center
100 SE 2 St, 14 Floor
Miami, FL 33131

US Small Business Administration
801 Tom Martin Drive

Suite 120

Birmingham, AL 35211

Specialty Products & Insulation
10565 NW 132nd Street
Hialeah, FL 33018

Above Interior Distributors
955 NW 159th Drive
Miami, FL 33169

Acoustic Sonic, Inc.
6946 NW 50TH Street
Miami, FL 33166
Daltile

8788 NW 27th Street
Miami, FL 33172

Fifa Tiling & Marble
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12475 NW 19th Street
Miami, FL 33167

Logistics Solutions
2812 Bransford Ave.
Nashville, TN 37204

The R.A. Siegel Company

1370 Discovery Industrial Court

Mableton, GA 30126
Gator Gypsum

3904 E. Adamo Drive
Tampa, FL 33605

Shoreline Flooring Supplies
5741 Dewey Street
Hollywood, FL 33023

CISCO
3406 Dean Street
Naples, FL 34104

Superior Interior Systems, Inc.

7060 W. SR 84, Suite 6
Davie, FL 33317

Service Partners
PO Box 2676
Mechanicsville, VA 23116

Miami-Dade

Water and Sewer Department
PO Box 026055

Miami, FL 33102-6055

T-Mobile
PO Box 51843
Los Angeles, CA 90051-6143

T-Mobile

PO Box 790047
St. Louis, MO 63179-0047

T-Mobile
PO Box 660252
Dallas, TX 75266-0252

T-Mobile
PO Box 742596
Cincinnati, OH 45274-2596

Linebarger Goggan Blair & Sampson, LLP
8130 Baymeadows Circle W., Suite 203
Jacksonville, FL 32256

Linebarger Goggan Blair & Sampson, LLP
PO BOX 659443
San Antonio, TX 786265-9443

Bridgefield Employers Insurance Company
2310 Commerce Point Drive
Lakeland, FL 33801

Summit
PO Box 32034
Lakeland, FL 33802-2034

General Mail Facility
Miami, FL 33188-0001

Comcast
PO Box 530098
Atlanta, GA 30353-0098

Comcast Business
141 NW 16th Street
Pompano Beach, FL 33060-5250

LCEC
PO Box 31477
Tampa, FL 33631-3477

Florida Business Development Corp.
6801 Lake Worth Road Suite 209
Lake Worth, FL 33467

Home Depot
7948 La Rose Court
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Lake Worth, FL 33467

Chevron
1 Palmetto Drive
Miami Springs, FL 33166

GRABBER Miami
5717 Nw 158th St
Hialeah, FL 33014-6719

Marjam Supply Co.
18000 New State Road 9.
Miami Gardens , FL 33162

Marjam Supply Co.
885 Conklin Street
Farmingdale, NY 11735

Hess
1 Hess Plaza
Woodbridge, NJ 07095

Fleet One, LLC
613 Bakertown Road,
Antioch TN 37013

McCarthy, Burgess & Wolff
2600 Cannon Road
Cleveland, OH 44146

FPL
18350 NW 2 Ave, # 606
Miami, FL 33169
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