
UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND

(Greenbelt Division)

In re :
:

SWAGAT HOTELS, LLC  : Case No.  16-24255-WIL
: Chapter 11

Debtors. :

MOTION FOR ORDER (A) AUTHORIZING SALE
OF CERTAIN REAL PROPERTY FREE AND CLEAR OF 

ALL LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS; 
(B) APPROVING AGREEMENT OF SALE; AND (C) GRANTING RELATED RELIEF

COMES NOW, the Debtor-in-Possession, Swagat Hotels, LLC (“Swagat” or the

“Debtor”) by and through undersigned counsel, Cohen Baldinger & Greenfeld, LLC and hereby

moves this Court for entry of an order (a) pursuant to 11 U.S.C. §363(f), Fed. R. Bankr. P. 6004

and Local Rule 6004-1, authorizing the Debtor to sell certain improved commercial real property

along with furniture, fixtures and equipment used in connection with the real property free and

clear of all liens, claims, encumbrances and interests; (b) approving that certain Agreement of

Sale (defined below); and (c) granting related relief (the “Motion”), and, in support thereof, states

as follows:

Jurisdiction

1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§157 and

1334. Venue of this case and the Motion in this district is proper pursuant to 28 U.S.C. §§1408

and 1409.

2. This matter is a core proceeding within the meaning of 28 U.S.C. §157(b)(2)(A),

(M), (N) and (O).

3. The statutory predicates for the relief sought herein are 11 U.S.C. §§363, 365,
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Rules 2002, Rules 6004 and 6006 of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules”) and Local Rules 6004-1 and 6006-1.

Factual Background

4. The Debtor commenced this case on October 27, 20167 (the “Petition Date”), by

the filing of a Voluntary Petition for Relief pursuant under Chapter 11 of Title 11 of the United

States Bankruptcy Code (the “Bankruptcy Code”).

5. At all times relevant hereto, the Debtor has continued in possession of its property

and the management of its affairs as Debtor-in-Possession pursuant to §§1107 and 1108 of the

Bankruptcy Code.

A. The Debtor’s Property

6. Swagat owns and operates improved commercial real property commonly known

as 2704 Deep Creek Drive, McHenry, Maryland (the “Property”), at which it operates a hotel

trading as the Quality Inn - McHenry.

7. Swagat is also the owner of certain personal property, such as beds, dressers,

televisions, linens, and other items used in connection with the Debtor’s ownership, maintenance

or operation its hotel operations at the Property (the “Personalty”, and the Personalty and the

Property are collectively referred to herein as the “Assets”).

8. By this Motion, Swagat seeks approval to sell the Assets to 2704 Positive

Associates, LP, a Pennsylvania limited partnership (the “Purchaser”).

B. The Secured Claims

9. The Property is encumbered by the following secured claims:

1st Priority Lien:  PHG McHenry (“PHG”) (principal) $ 2,546,063

Page 2 of  10

Case 16-24255    Doc 98    Filed 10/17/17    Page 2 of 10



(est. accrued interest) $    372,265
$ 2,918,328

2nd Priority Lien: Maryland Dept. of Labor, Licensing and Reg. $   7,630.00

3rd Priority Lien: Maryland Comptroller of the Treasury $ 36,034.00 

10. In addition to the foregoing secured creditors, Swagat is indebted to Garrett 

County, Maryland on account of real property taxes in the estimated amount of one hundred

eleven thousand fifty-one dollars ($111,051.00).  

C. The Marketing Process

11. Pursuant to an Order of this Court entered on April 10, 2017, the Debtor retained

HREC Investment Advisors (“HERC”) to market the Assets for sale.  HREC engaged in an

aggressive marketing campaign, and the highest and best offer obtained for the Assets through

those marketing efforts was one million three hundred dollars ($1,300,000.00).

12. As described above, due to the extensive marketing efforts and negotiations

between the Debtor and the Purchaser, the Debtor does not believe that further marketing efforts

will yield a higher and better offer and that the Court should approve the Agreement of Sale

without delay.

D.  The Agreement of Sale

13. On or about September 11, 2017, the Debtor entered into an Agreement of Sale

with 2704 Positive Associates, LP (the “Purchaser”), to sell the Assets, titles and interests for one

million four hundred thousand dollars ($1,400,000.00) (the “Agreement of Sale”). A copy of the

Agreement of Sale is attached hereto and made a part hereof as Exhibit “A”.  

14. The Purchaser has completed its due diligence, and as a result thereof it has
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entered into a Amendment to the Agreement dated October 12, 2017, which reduced the sales

price to one million three hundred thousand dollars ($1,300,000.00).  A copy of the Amendment

to Hotel Purchase and Sale Agreement is attached hereto and made a part hereof as Exhibit “B”.

15. Bankruptcy Court approval remains as a condition of closing.

16. The sale of the Assets will result in insufficient funds to pay lien holders in full.

17. The Purchaser is not an insider of the Debtor and shall have no successor or

vicarious liabilities of any kind or character whether known or unknown as of the Closing Date.

E.  Relief Requested

18. Swagat requests approval to sell the Assets, and to enter into the Agreement of

Sale with the Purchaser, as amended, whereby the Purchaser will acquire the Assets pursuant to

Sections 363 and 365 of the Bankruptcy Code, Bankruptcy Rules 6004 and 6006 and Local Rules

6004-1 and 6006-1.

19. The Debtor asserts that the Assets were fully marketed and the purchase price to

be paid by the Purchaser under the Agreement of Sale is fair and reasonable and reflects the

highest and best value for the Assets.

F.  The Agreement of Sale

20. The following is a summary of the salient terms of the Agreement of Sale:

Assets to be Sold: At the Closing, Swagat shall transfer to the Purchaser, free and

clear of all liens, claims, interests, and encumbrances of every kind, all of the

Assets, including, without limitation, the Property and the Personalty.

Purchase Price: Purchaser agrees to pay to the Swagat, and Swagat agrees to

accept payment of one million three hundred thousand dollars ($1,300,000.00)(the
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“Purchase Price”).

Deposit: As of the date of this Motion, Purchaser has deposited twenty-five

thousand dollars ($25,000.00) with its title company who shall hold the deposit in

accordance with the terms of the Agreement.

No Assumed Liabilities: Purchaser shall not assume any of the Swagat’s debts,

liabilities and other obligations with respect to the Assets and Swagat shall

continue to be responsible for such liabilities, other than (I) those arising after the

Closing under any contract that Purchaser specifically assumes under the

Agreement; and (ii) other liabilities, if any, specified in the Agreement of Sale.

Use of Sale Proceeds: The Sale Proceeds will be used to pay secured creditors in

order of the priority of liens as such liens existed as of the Petition Date.

Relief from Bankruptcy Rule 6004(h): Pursuant to Bankruptcy Rules 7062, 9014,

and 6004(h), the Debtor seeks authority for the Sale Order to be effective

immediately upon entry.

G.  Authority to Sell

21. The Sale is supported by sound business judgment and should be approved.

22. Pursuant to §363(b)(1) of the Bankruptcy Code, after notice and a hearing the 

debtor-in-possession may use, sell or lease property of the estate other than in the ordinary course

o f business. This Court has held that transactions should be approved under §363(b)(1) of the

Bankruptcy Code when they are supported by a sound business reason. In re Naron & Wagner,

Chartered, 88 B.R. 85, 87 (Bankr. D. Md. 1988). See also Committee of Equity Security Holders

v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983); In re Chateaugay
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Corp., 973 F.2d 141 (2d Cir. 1992); In re Gulf State Steel, Inc. of Alabama, 285 B.R. 497, 514

(Bankr. N.D. Ala. 2002). In reviewing such a proposed transaction, courts should give substantial

deference to the business judgment of the debtor-in-possession.  See e.g., Esposito v. Title Inc.

Co. of Pa. (In re Fernwood Mkts), 73 B.R. 616, 621 n.2 (Bankr.E.D. Pa. 1987).

23. The sale serves a sound business purpose and should be approved. The Debtor

submits, based on the exercise of its business judgment, that the terms of the Agreement of Sale

are fair and reasonable. Further, the sale of the Assets pursuant to §363 of the Bankruptcy Code

will return a greater benefit to the Debtor’s estate and its respective creditors than any of the

alternatives, including a sale at a later date or foreclosure. The proposed prompt sale under §363

has the advantage of allowing the Assets to be sold intact, thereby allowing the Debtor to receive

a purchase price that reflects its enterprise value despite the Debtor’s Chapter 11 filing.

25. Unless the Debtor is able to consummate the sale through the process described

herein, the Personalty and the Property could be subject to a forced liquidation. Thus, approval of

the sale provides the Debtor the ability to maximize the value of the aforesaid through an orderly

court-monitored sale process and minimize the Debtor’s need to incur further additional debt and

administrative expenses by continuing to operate the business of the hotel.  Accordingly, the

Debtor believes that the sale is the best way, at this time, to maximize the value of the estate. 

26. Based on the foregoing, the Debtor submits that the sale is in the best interest of

the Debtor, its estate and creditors, and is based upon sound, reasoned and informed business

judgment warranting this Court’s approval. See In re Naron & Wagner, Chartered, 88 B.R. at

87; In re Lionel Corp., 722 F.2d at 1071; In re Gulf State, 285 B.R. at 514

H. The Sale Price  is Fair and Readonable
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24. The proposed sale to the Purchaser reflects the highest and best price for the

Assets that the Debtor has been able to secure to date. Indeed, as discussed above, the Debtor

entered into marketing process and, only after extensive marketing was the Debtor able to secure

a buyer for the Assets. The Agreement of Sale is the product of those negotiations. As a result of

those efforts, the Debtor believes the sale and the purchase price provide for fair and reasonable

consideration to be received for the Assets.

I. The Sale Terms Were Negotiated in Good Faith

25. The Agreement of Sale is the product of good faith, arm’s length negotiations

between the Debtor and the Purchaser and is on commercially reasonable terms. The Debtor and

the Purchaser, and their respective professionals, negotiated the terms of the Agreement of Sale

over the course of several months. The Purchaser is not affiliated with the Debtor or any

associated entity. All negotiations were undertaken in good faith and in compliance with the

Bankruptcy Code. Accordingly, the Debtor requests a finding that the transaction contemplated

by the Agreement of Sale is (a) subject to the protections afforded to “good faith” purchasers

under §363(m) of the Bankruptcy Code, and (b) not subject to avoidance under §363(n) of the

Bankruptcy Code.

J.  The Sale Should be Free and Clear of All Liens,
Claims, Encumbrances and Interests

26. Pursuant to §363(f) of the Bankruptcy Code, the debtor-in-possession may sell

property free and clear of any interest in such property of an entity other than the estate if (1)

permitted under applicable non-bankruptcy law, (2) the party asserting such interest consents, (3)

the interest is a lien and the purchase price of the property is greater than the aggregate amount of
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all liens on the property, (4) the interest is subject of a bona fide dispute, or (5) the party asserting

the interest could be compelled, in a legal or equitable proceeding, to accept a money satisfaction

for such interest. 

27. Section 363(f) of the Bankruptcy Code is stated in the disjunctive. See In re Elliot,

94 B.R. 343, 345 (E.D. Pa. 1988) (noting that Section 363(f) is written in the disjunctive,

accordingly courts may approve sales free and clear provided at least one of the subsections is

met). Thus, it is only necessary for the Debtor to satisfy one of the five conditions of §363(f). 

28. The Debtor believes it will be able to satisfy at least one of the elements of

§363(f) of the Bankruptcy Code. Moreover, any lien, claim, encumbrance or interest in

the Assets that exists immediately prior to the closing of the proposed sale will attach to the sale

proceeds with the same validity, priority, force and effect as it has at such time.

K.  CONCLUSION

29. The Debtor believes that the proposed sale is in the best interest of the creditors of

the bankruptcy estate.

30. In the event the Agreement of Sale does not close, the Debtor, through its Court

approved broker, intends to continue to market the Assets for sale. 

31. Notwithstanding the foregoing, the Debtor will continue to market the Assets and

attempt to solicit higher and better offers through and until approval of the Agreement of Sale by

the Court.

WHEREFORE, Debtor, Swagat Hotels, LLC respectfully moves for the entry of an Order

substantially in the form attached hereto:

A. Approving the Agreement of Sale;
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B. Authorizing the sale of the Assets free and clear of all liens, encumbrances, or

interests of any party;

C. Authorizing the Debtor to take any all actions and to execute any and all

documents necessary and appropriate to effectuate and consummate the terms of said sale of the

Assets free and clear of all liens, encumbrances, or interests, including without limitation,

executing a deed conveying the interests of the Debtor to the Purchaser; 

D. Finding that the Purchaser is a good faith purchaser and is protected by the

provisions of Section 363(m) of the Bankruptcy Code;

E.  Finding that the sale of the Assets free and clear of all liens, claims,

encumbrances, or interests of any party constitutes a transfer under a plan pursuant to §1146(a);

and 

F. Granting such other and further relief as is just.

Respectfully submitted,

COHEN BALDINGER & GREENFELD, LLC

By: /s/ Steven H. Greenfeld                            
Steven H. Greenfeld, Bar No. 30332
2600 Tower Oaks Boulevard 
Suite 103
Rockville, MD 20852
(301) 881-8300
Email: steveng@cohenbaldinger.com
Counsel for the Debtor-in-Possession
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 17th day of October 2017, reviewed the Court’s
CM/ECF system and it reports that an electronic copy of the foregoing Motion, along with a copy
of the proposed Order, will be served electronically via the Court’s CM/ECF system on the
following:

Jeanne M. Crouse, Esq.
Office of the U.S. Trustee

William L. Hallam, Esq.

Daniel Isaac Prywes, Esq.

Bonnie Y. Rothell, Esq.

Lisa Wolgast, Esq.

I HEREBY FURTHER CERTIFY that on the 17th day of November 2017, a copy of the
forgoing  Motion, along with a copy of the proposed Order was also mailed, first class mail,
postage prepaid to: 

All creditors and parties-in-interest
per the Court’s mailing matrix, a
copy of which is attached hereto and
made a part hereof.

  /s/ Steven H. Greenfeld                       
Steven H. Greenfeld 
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND

(Greenbelt Division)

In re :
:

SWAGAT HOTELS, LLC  : Case No.  16-24255-WIL
: Chapter 11

Debtors. :

NOTICE OF MOTION FOR ORDER (A) AUTHORIZING 
SALE OF CERTAIN REAL PROPERTY FREE AND CLEAR OF 

ALL LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS; 
(B) APPROVING AGREEMENT OF SALE; AND (C) GRANTING RELATED RELIEF

Please take notice that the Debtor-in-Possession, Swagat Hotels, LLC, doing business as

the Quality Inn - McHenry, by and through counsel, Cohen Baldinger & Greenfeld, LLC and

pursuant to Section 363 of the Bankruptcy Code, has filed a Motion to Sell Property Free and

Clear of Liens and Encumbrances (the “Motion”) and an Application to Compensate Real Estate

Agent (the “Application”).  Unless objection or request for hearing is filed regarding the Motion

or Application with the Clerk of the Bankruptcy Court and served upon the undersigned, the

Trustee will proceed to sell property of the bankruptcy estate as enumerated in the Attached

Motion for Order (A) Authorizing Sale of Certain Real Property Free and Clear of All Liens,

Claims, Encumbrances and Other Interests; (B) Approving Agreement of Sale; and (C) Granting

Related Relief (the “Motion”).  The proposed sale will not generate any proceeds for the

distribution to unsecured creditors of the bankruptcy estate.  A copy of the Motion is attached

hereto and made a part hereof as Exhibit “A”.

It is the belief of the Debtor, that the proposed sale is in the best interest of the estate and

the proposed purchase price is fair and reasonable and in accordance with the present market for

said property.  Any objections to the Debtor’s proposed sale should be filed, in writing, and

in accordance with Local Rule 19, with a copy to the undersigned, with the United States

Bankruptcy Court for the District of Maryland, 6500 Cherrywood Lane, Greenbelt,

Maryland 20770, no later than November 7, 2017.  If objections are timely filed, or if the
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Court deems that a hearing is necessary, such hearing will be conducted on November 17,

at 2:00pm in Courtroom 3-C.  If no timely objections are filed, the Court may grant the

requested relief without the necessity of a hearing.

Respectfully submitted,

COHEN BALDINGER & GREENFELD, LLC

By: /s/ Steven H. Greenfeld                           
Steven H. Greenfeld, Esq. (#06744)
2600 Tower Oaks Blvd., Suite 103
Rockville, MD 20852
 (301) 881-8300
Counsel for the Trustee
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AMENDMENT TO HOTEL PURCHASE AND SALE AGREEMENT 

 This Amendment to Hotel Purchase and Sale Agreement (the “Agreement”) is made 
this ____ day of October 2017 by and between Swagat Hotels, LLC (“Seller”) and 2704 
Positive Associates, LP, (“Purchaser” or “Buyer”). 

 WHEREAS, Purchaser and Seller did enter into the Agreement on or about 
September 11, 2017 for the purchase of the Quality Inn Deep Creek in McHenry, MD, to 
include all operating equipment, consumables, furniture, fixtures and equipment, and 
miscellaneous hotel supplies, all as more particularly set forth in the Agreement; and 

 WHEREAS, the parties wish to amend the Agreement but only as specifically set 
forth in this Amendment.  

 NOW THEREFORE, Seller and Purchaser in consideration of the promises and 
mutual covenants and agreement as set forth in the Agreement and this Amendment, the 
receipt and sufficiency of which is hereby acknowledged, each intending to be legally 
bound hereby do covenant and further agree as follows: 

1. The recitals set forth above, to the extent not inconsistent with the following 
provisions, contained in the body of this Amendment are incorporated herein by reference 
thereto. Likewise the terms and provisions of the Agreement, to the extent not inconsistent 
with the following provisions are also incorporated herein by reference thereto as if fully 
set forth herein. 

2. Article III Purchase Price is amended to reduce the Purchase Price to One 
Million Three Hundred Thousand ($1,300,000) Dollars. The revision to the allocation found 
on Exhibit E is as follows: 

Land      $200,000.00 
Building     $650,000.00 
FF&E      $250,000.00 
Land Improvements    $200,000.00 

Total      $1,300,000.00 

All parties must sign Tax Form 8594. 

3. Article III is further amended to provide that the Deposit of $25,000 shall not 
become firm and non-refundable until the Order of the Bankruptcy Court approving the 
sale as set forth in the Agreement, as amended, is issued. If Closing is not scheduled to 
occur 10 days or less from the distribution of the Bankruptcy Court approval or satisfaction 
of the other contingencies stated in Article II of the Agreement, Buyer shall promptly make 
the Further Deposit to the Title Company upon receipt of the Bankruptcy Court approval 
Order.   

4. Article IV Inspection Period is amended to now provide that the Inspection 
Period commenced September 27, 2017 at which time certain, but not all, documents 
identified in the Agreement were provided by Seller to Purchaser. The Inspection Period 
will therefore conclude and end on October 27, 2017. Purchaser waives delay of the 
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17225-002/102464 
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commencement of the Inspection Period until all documents are final and furthermore 
waives Seller’s delivery of any further or additional documents required other than any 
notice or change in the use or condition of the Improvements and timely furnishing of all 
material information regarding the ongoing operations to include reservations. Such 
waiver does not include any waiver or change in Seller’s obligations with regard to the 
representations and warranties as contained in the Agreement and Seller’s obligations 
thereto.  Furthermore, any materials or information required to be provided for Closing 
relating to tax contingency or otherwise are NOT waived and must be timely provided by 
Seller. 

5. Seller represents and warrants that any and all contracts for goods and/or 
services with any third party vendor, other than the lease for the juice machine, will 
terminate on the Closing Date, unless otherwise specifically identified by Seller in writing. 

6. Seller reaffirms its obligations set forth in Article XI to, among other things, 
continue to operate and maintain the Hotel substantially in accordance with its present 
standards and operations. 

7. All other terms, conditions, obligations, contingencies as contained in the 
Agreement are hereby affirmed. 

8. COUNTERPARTS:  This Agreement may be executed in any number of 
counterparts, each of which shall be deemed to be an original, and all counterparts when 
signed and exchanged by both parties shall constitute one agreement. To facilitate 
execution of this Agreement, the parties may execute and exchange by telephone facsimile 
or by exchange electronically counterparts of the signature pages and such facsimile 
signatures shall be legally binding as if original signatures had been contained. 

IN WITNESS WHEREOF, the parties hereto have executed or caused this Agreement 
to be executed, all as of the day and year first above written. 

     SELLER: 
     SWAGAT HOTELS, LLC 
     A Maryland Limited Liability Company 
 
     By: __________________________  
     Its: ___________________________ 
 
     PURCHASER: 

2704 POSITIVE ASSOCIATES, LP, 
     A Pennsylvania limited partnership 

By:  Sai Blessing Hospitality, LLC its general 
partner 

 
 
     By: _______________________________  
     Paritosh Mehta, Authorized Member 
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