
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
Taylor-Wharton International LLC, et al.,

1
 

 
  Debtors. 
 

Chapter 11 
 
Case No. 15-12075 (BLS)  
(Jointly Administered) 
 
Objection Deadline: July 14, 2016 at 4:00 p.m. 
Hearing Date:  July 21, 2016 at 10:00 a.m. 

       
DEBTORS’ MOTION PURSUANT TO 11 U.S.C. §§ 105(a) AND 363, 

FED. R. BANKR. P. 6004, AND DEL. BANKR. L. R. 6004-1 FOR AN ORDER 
AUTHORIZING THE USE OF CERTAIN PROPERTY OUTSIDE OF THE ORDINARY 
COURSE OF BUSINESS, THE SALE OF CERTAIN PROPERTY FREE AND CLEAR 

OF ALL LIENS, CLAIMS, ENCUMBRANCES, AND INTERESTS AND 
REJECTION OF EXECUTORY CONTRACT 

 
Taylor-Wharton International LLC (“TWI”) and Taylor-Wharton Cryogenics LLC 

(“Cryogenics” and together with TWI, the “Debtors”), by and through their undersigned counsel, 

respectfully submit this motion (the “Motion”), pursuant to §§ 105(a) and 363 of title 11 of the 

United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), Rule 6004 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 6004-1 of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the “Local Rules”), for entry of an order authorizing the use of certain property 

outside of the ordinary course of business, the sale of certain property free and clear of all liens, 

claims, encumbrances, and interests and the rejection of an executory contract.  In support of this 

Motion, the Debtors respectfully state as follows:  

                                                 
1  The Debtors are the following two entities (with the last four digits of their taxpayer ID nos. in 
parenthesis):  Taylor-Wharton International LLC (1577) and Taylor-Wharton Cryogenics LLC (1713).   
The Debtors’ corporate address is:  5600 Rowland Road, Minnetonka, MN 55343.           
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JURISDICTION AND VENUE 

1.    The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334, and the Amended Standing Order of Reference from the United States District Court for 

the District of Delaware, dated as of February 29, 2012 (the “Amended Standing Order”).  This 

is a core proceeding pursuant to 28 U.S.C. § 157(b)(2), and the Court may enter a final order 

consistent with Article III of the United States Constitution.  Pursuant to Rule 9013-1(f) of the 

Local Rules, the Debtors consent to entry of a final order by the Court in connection with this 

Motion to the extent that it is later determined that the Court, absent consent of the parties, 

cannot enter final orders or judgments in connection herewith consistent with Article III of the 

United States Constitution.   

2.    Venue of the above-captioned bankruptcy cases (these “Cases”) is proper in this 

district pursuant to 28 U.S.C. §§ 1408 and 1409. 

3.    The relief sought herein is predicated on §§ 105(a) and 363 of the Bankruptcy 

Code, Bankruptcy Rule 6004, and Local Rule 6004-1. 

FACTUAL BACKGROUND 

4.    On October 7, 2015 (the “Petition Date”), the Debtors each filed voluntary 

petitions for relief under chapter 11 of the Bankruptcy Code in an effort to preserve and 

maximize the value of their estates. 

5.    No request has been made for the appointment of a trustee or examiner in these 

Cases, and the Debtors continue to operate their businesses and manage their properties as 

debtors-in-possession pursuant to §§ 1107(a) and 1108 of the Bankruptcy Code. 
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6.    On October 16, 2015, the United States Trustee for the District of Delaware 

appointed an Official Committee of Unsecured Creditors in these Cases pursuant to § 1102 of the 

Bankruptcy Code [D.I. 68] (the “Committee”). 

7.    The Court and the parties in interest herein are respectfully referred to the 

Declaration of Thomas Doherty in Support of Debtors’ Chapter 11 Petitions and First Day 

Motions [D.I. 14] filed on the Petition Date for a plenary discussion of the factual background of 

these Cases. 

8.    During these Cases, the Debtors successfully completed: (a) a going concern sale 

of the Debtors’ worldwide CryoScience Business and substantially all of their U.S. based 

property, plant and equipment associated with their CryoIndustrial and CryoLNG businesses; 

(b) a private sale of substantially all of their CryoIndustrial and CryoLNG Inventory consisting 

of finished and semi-finished goods; (c) sales of CryoIndustrial and CryoLNG inventory, 

primarily consisting of raw materials and parts, in private sales leading up to a final auction sale; 

(d) the collection of their remaining receivables, and the sale of their remaining inventory, in 

each case exclusively or primarily related to the CryoIndustrial Business or the CryoLNG 

Business; (e) a private sale of certain equipment and materials not located at Cryogenics’ 

Theodore, Alabama plant; and (f) the sale by Endurium Holding Limited (“Endurium”)
2
 of its 

equity interests in Taylor-Wharton Malaysia SDN. BHD., a corporation organized under the laws 

of Malaysia. 

                                                 
2
  Endurium is a limited liability company organized under the laws of Republic of Cyprus and is a 

non-debtor direct subsidiary of Cryogenics.  
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9.    As a result of those liquidation processes, the Debtors have successfully obtained 

gross proceeds of more than $54 million, positioning the Debtors for a successful plan of 

liquidation to return value to the Debtors’ various stakeholders. 

10.    The Debtors have also been engaged in an orderly marketing for going concern 

sales of their other foreign non-debtor subsidiaries, whose international operations are primarily 

associated with the Debtors’ CryoIndustrial and CryoLNG businesses outside the United States.  

In particular, for at least 12-18 months, the Debtors have been marketing Cryogenics’ indirect 

non-debtor subsidiary Taylor-Wharton Slovakia s.r.o., a Slovakian company (“Taylor-Wharton 

Slovakia”) for sale.  The purpose of this Motion is to seek approval of various transactions to 

facilitate a private sale of the equity interests in Taylor-Wharton Slovakia (the “Sale”). 

The Debtors’ Proposed Sale 

11.    To understand the terms of the Sale, it is necessary to understand the specific 

corporate structure and relationship between Cryogenics and Taylor-Wharton Slovakia.  

Cryogenics is the 100% owner of Endurium, which is the 99% owner of Taylor-Wharton 

Slovakia.  Endurium is also the 100% owner of TW Slovakian Acquisition Company LLC, a 

Delaware limited liability company (“TW Acquisition”).  TW Acquisition is the 1% owner of 

Taylor-Wharton Slovakia.  While not a direct owner of Taylor-Wharton Slovakia, Cryogenics is 

owed intercompany obligations (net) from Taylor-Wharton Slovakia in the amount of 

approximately $10.2 million (the “Intercompany Obligations”). 

12.    During the marketing process for Taylor-Wharton Slovakia, all potential buyers 

indicated that they would only be willing to acquire Taylor-Wharton Slovakia if Taylor-Wharton 
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Slovakia retained certain intellectual property rights
3
 and if the Intercompany Obligations were 

eliminated without an adverse tax impact on Taylor-Wharton Slovakia.  With the assistance of 

the Debtors’ tax advisors, the Debtors have structured the Sale in a manner that the Debtors 

understand will avoid any such adverse tax impact on Taylor-Wharton Slovakia.       

13.    The Sale involves three (3) interrelated and concurrent steps.   

14.    First, Cryogenics and Taylor-Wharton Slovakia have agreed to certain treatments 

and offsets necessary to determine the net payable amount owed to Cryogenics.  Then, through a 

subscription agreement, Cryogenics would subscribe to acquire a book value of equity interests 

in Taylor-Wharton Slovakia equal to the amount of the Intercompany Obligations (the 

“Subscription Agreement”). 

15.    Second, after the Subscription Agreement is entered into and the equity interests 

have been issued, the obligation of Cryogenics to Taylor-Wharton Slovakia to pay for the issued 

equity interests would be “offset” against the Intercompany Obligations due from Taylor-

Wharton Slovakia to Cryogenics (the “Offset”).  As a result of the first two steps in the overall 

transaction, there would be no debt due Cryogenics from Taylor-Wharton Slovakia, and now 

there would be three (3) owners of Taylor-Wharton Slovakia: (i) Endurium, (ii) TW Acquisition, 

and (iii) Cryogenics (collectively, the “Three Owners”). 

16.    Third, the Three Owners would concurrently sell all of their equity interests in 

Taylor-Wharton Slovakia (the “Equity Interests”) to a third party buyer, August Crygenics, Inc. 

                                                 
3
  By this Motion, the Debtors are also requesting authority to reject an Existing Royalty 

Agreement (as defined in paragraph 24 below) between Cryogenics and Taylor-Wharton Slovakia, 
effective as of the closing of the Sale.  See infra.  By Order authorizing Debtors to enter into certain 
License Agreements, [Docket No. 467], the Court previously authorized Cryogenics to enter into certain 
License Agreements for certain intellectual property with the Slovakian buyer to facilitate any sale.  In 
connection with the transaction herein, Cryogenics will enter into a new limited non-exclusive, royalty-
free license. 
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(the “Buyer”), in a private sale for $1 million (the “Purchase Price”).
4
  The proceeds of the Sale 

would be allocated pro rata among the Three Owners.  A term sheet reflecting the terms of the 

Sale (the “Term Sheet”) is attached hereto, and incorporated by reference as Exhibit A. 

17.    In accordance with Local Rule 6004-1(b)(iv), the Debtors make the following 

disclosures:
5
 

(A)   The Buyer is not an insider of the Debtors.  One former employee of the Debtors, Bobby 

Cushman, has an equity interest in the Buyer.  However, Mr. Cushman has not been 

involved in the Debtors’ decision-making process with respect to the proposed Sale, 

which was negotiated between the Debtors (principally the Debtors’ Chief Restructuring 

Officer) and the Buyer at arms’ length.     

(D)   The proposed sale is a private sale.  The Debtors have undertaken an exhaustive 

marketing effort, as described herein. 

(E) The Term Sheet provides that the outside closing date for the Sale is August 31, 2016. 

(F)  The Term Sheet provides for a good faith deposit of $50,000, which is non-refundable 

after the later of June 30, 2016 or the date upon which certain contingencies (enumerated 

in Section 3 of the Term Sheet) are satisfied.     

                                                 
4  In addition to selling the Equity Interests in Taylor-Wharton Slovakia, the Sale also includes the 
sale of the stock interest in the Debtors’ indirect German subsidiary, Taylor-Wharton Germany GmbH, 
which stock is 100% owned by Endurium.  Because the transaction is structured as a sale of equity 
interests/stock, the Buyer will be assuming all liabilities of Taylor-Wharton Slovakia and Taylor-Wharton 
Germany GmbH.  Accordingly, the overall transaction value from the Debtors’ perspective is well in 
excess of US $1 million.  
5 Except as set forth herein, the Debtors do not believe that any of the other enumerated provisions 
to be highlighted under Local Rule 6004-1(b)(iv) are implicated.     
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RELIEF REQUESTED 

18.    Pursuant to §§ 105(a) and 363 of the Bankruptcy Code, Bankruptcy Rule 6004, 

and Local Rule 6004-1, the Debtors seek entry of an Order, in the form of Exhibit B attached 

hereto, authorizing Cryogenics to (a) enter into the Subscription Agreement; (b) effect the Offset; 

and (c) sell its Equity Interests, pursuant to the Sale, free and clear of all liens, claims, 

encumbrances, and interests.   

BASIS FOR RELIEF REQUESTED 

19.    The proposed Sale of the Equity Interests is an essential component to the 

Debtors’ orderly liquidation efforts.   

20.    For nearly 18 months, the Debtors have been attempting to sell Taylor-Wharton 

Slovakia.  The Debtors have determined, in their business judgment, that the proposed Sale 

provides the best and most efficient means to liquidate the Equity Interests.   

21.    Accordingly, the Debtors have determined that it is in the best interests of their 

estates to proceed with the Subscription Agreement, the Offset, and the Sale as soon as possible 

to maximize the value of Taylor-Wharton Slovakia for these estates.   

A. The Debtors Should Be Authorized to Use the Intercompany Obligations Outside of 
the Ordinary Course of Business in Connection with the Subscription Agreement 
and the Offset Pursuant to § 363(b)(1) of the Bankruptcy Code. 

22.    In the Debtors’ business judgment, the relief sought by this Motion will maximize 

the Debtors’ recovery for the Equity Interests, and, therefore, is in the best interests of their 

estates and their creditors.   

23.    A necessary step to the ultimate Sale of the Equity Interests is for the Debtors to 

use the Intercompany Obligations outside of the ordinary course of business in connection with 

the Subscription Agreement and the Offset.  In order to qualify the Intercompany Obligations for 

purposes of fixing the price to be determined in the Subscription Agreement and otherwise 
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reduce and/or eliminate adverse tax implications related to Taylor-Wharton Slovakia, 

professionals for Cryogenics and Taylor-Wharton Slovakia performed respective reviews of the 

respective financial records of those two entities to determine the amount due between them as 

of May 31, 2016. 

24.    The relative obligations of Cryogenics and Taylor-Wharton Slovakia to one 

another can be summarized into four (4) respective classifications.  First, Taylor-Wharton 

Slovakia is indebted to Cryogenics pursuant to that certain Promissory Note dated as of 

December 7, 2007 in the original principal amount of 546,502,962.12 Slovak Koruna (the 

“Note”).  Second, Cryogenics and Taylor-Wharton Slovakia are parties to that certain License 

And Technical Assistance Agreement dated as of December 31, 2008 (the “Existing Royalty 

Agreement”) pursuant to which Cryogenics agreed to license certain technology to Taylor-

Wharton Slovakia, and Taylor-Wharton Slovakia agreed to pay Cryogenics a royalty fee in the 

amount of 3% of monthly sales.  Third, Taylor-Wharton Slovakia was a subcontractor to 

Cryogenics under that certain Consortium Agreement with Caterpillar Motoren GmbH & Co., 

KG dated as of January 12, 2015 (the “Furetank Contract”) which was rejected effective 

February 29, 2016 by order of this Court entered March 18, 2016.  [Docket No. 558.]  Finally, 

Cryogenics and Taylor-Wharton Slovakia owe one another various ordinary course trade related 

obligations for the purchase of product and/or reimbursement of expenses incurred by one of 

those parties but otherwise paid by the other.  The following chart represents a summary of the 

respective obligations owed to each of the parties in US dollars effective as of May 31, 2016: 
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Item Due Taylor-Wharton Slovakia Due Cryogenics 

Note Principal 
 

$9,178,051.89

Note Interest (4/1/15-5/31/16) 
 

$0.00 (reduced from 
$1,306,342.75 per retroactive 

amendment, see ¶ 25 infra).

 
Cumulative Subtotal: $9,178,051.89

Existing Royalty Agreement - 
Royalties (1/1/15 - 5/31/16)  

$0.00 (reduced from 
$702,171.38 per retroactive 
amendment, see ¶ 26 infra).

 
Cumulative Subtotal: $9,178,051.89

Furetank Contract $598,296.19

 
Cumulative Subtotal: $9,776,348.08

Unpaid Product $466,787.65

M. Romano Expense 
Reimbursement 

$30,353.79

 
Subtotal: 

Total Due to Cryogenics:
$436,433.86

$10,212,781.94
 

25.    As summarized above, in consultation with Taylor-Wharton Slovakia’s tax 

advisers, and in order to minimize any adverse tax consequences, Taylor-Wharton Slovakia has 

requested, and Cryogenics has agreed, subject to this court's approval, to amend the Note such 

that the effective rate of interest thereunder (retroactive to April 1, 2015) would be 0% and 

would remain 0% for the remainder of the term.  As a result, the aggregate obligations owed 

between the parties relative to the Note would be a total amount due to Cryogenics in the amount 

of US $9,178,051.89.  

26.    Additionally, in consultation with Taylor-Wharton Slovakia's tax advisers, and in 

order to minimize any adverse tax consequences, Taylor-Wharton Slovakia has requested, and 
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Cryogenics has agreed, to amend the Existing Royalty Agreement to provide that the royalty 

payable to Cryogenics thereunder would be 0% retroactive to January 1, 2015.  As a result, the 

aggregate obligations owed between the parties relative to the Existing Royalty Agreement 

would be a total amount due to Cryogenics in the amount of US $0.   

27.    In connection with the rejection of the Furetank Contract, Taylor-Wharton 

Slovakia alleges that it was owed $2,206,527.54 for unpaid services and profit associated with 

the rejection of the subcontract related to the Furetank Contact.  Cryogenics, on the other hand, 

alleged that Taylor-Wharton Slovakia owed Cryogenics for unpaid purchases of materials in the 

amount of $598,296.19.  Because the Taylor-Wharton Slovakia amounts were accrued on its 

financial records, but billing was never finalized, Taylor-Wharton Slovakia will perform an 

accounting adjustment to reverse the accrual and eliminate the alleged amount due.  As a result, 

Cryogenics will continue to have a claim against Taylor-Wharton Slovakia for unpaid purchases 

of materials in the amount of $598,296.19. 

28.    Finally, in the ordinary course of business between the parties, Taylor-Wharton 

Slovakia would purchase certain products from Cryogenics (in addition to amounts related to the 

Furetank Contract).  Further, Taylor-Wharton Slovakia alleges that it made certain expense 

advances/reimbursements to a representative of Cryogenics (and employed by Cryogenics) who 

lived in Europe and was acting as Cryogenics’ overseas operations manager.  As a result, the 

aggregate obligations owed between the parties relative to the trade obligations would be a total 

amount due to Cryogenics in the amount of US $436,433.86.   

29.    When the respective amounts are totaled and all offsetting entries are reflected, in 

the aggregate, the total net obligations due to Cryogenics as of May 31, 2016 is US 
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$10,212,781.94.  Employing the Euro exchange rate as of May 31, 2016, the total net amount of 

Intercompany Obligations owed to Cryogenics is € 9,152,058.37.  

30.    Section 363(b)(1) of the Bankruptcy Code permits a debtor-in-possession to use 

property of the estate other than in the ordinary course of business following notice and a 

hearing.  11 U.S.C. §363(b)(1).  “In determining whether to authorize the use . . . of property of 

the estate under this section, courts require the debtor to show that a sound business purpose 

justifies such actions.”  In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (Bankr. 

D. Del. 1999) (citing cases); see also In re Delaware and Hudson Ry. Co., 124 B.R. 169, 176 (D. 

Del. 1991) (noting that the Third Circuit has adopted the “sound business purpose” test for 

§ 363(b) asset sales); In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 1983) (“The rule we adopt 

requires that a judge determining a § 363(b) application expressly find from the evidence 

presented before him at the hearing a good business reason to grant such an application.”). 

31.    “In evaluating whether a sound business purpose justifies the use, sale or lease of 

property under Section 363(b), courts consider a variety of factors, which essentially represent a 

‘business judgment test.’”  Montgomery Ward, 242 B.R. at 153.  “The business judgment rule ‘is 

a presumption that in making a business decision the directors of a corporation acted on an 

informed basis, in good faith and in the honest belief that the action taken was in the best 

interests of the company.’”  In re Integrated Resources, Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992) 

(citing Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985) and Aronson v. Lewis, 473 A.2d 

805, 812 (Del. 1984)).  Accordingly, parties challenging a debtor’s decision must make a 

showing of “bad faith, self-interest or gross negligence.”  Id. 

32.    Here, the use of the Intercompany Obligations in connection with the Subscription 

Agreement and the Offset is in the best interests of the Debtors’ estates because it is the only 
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means by which the Sale of the Equity Interests to the Buyer for the Purchase Price can be 

accomplished.  

33.    The Debtors believe, in their sound business judgment, that conducting the 

Subscription Agreement and the Offset is the most effective way to maximize the value of the 

Equity Interests for the Debtors and their estates and is appropriate in light of the facts and 

circumstances of these Cases. 

34.    For these reasons, the Debtors request that the Court authorize Cryogenics to 

(a) enter into the Subscription Agreement; and (b) use the Intercompany Obligations outside of 

the ordinary course of business to effect the Offset. 

B. The Debtors Should Be Authorized to Conduct the Sale Pursuant to § 363(b)(1) of 
the Bankruptcy Code. 

35.    The Debtors believe, in their sound business judgment, that conducting the private 

Sale of the Equity Interests to the Buyer for the Purchase Price is the most effective way to 

maximize the value of the Equity Interests for the Debtors and their estates and is appropriate in 

light of the facts and circumstances of these Cases.   

36.    Bankruptcy Rule 6004(f) and Local Rule 6004-1(b)(iv)(D) permit a debtor to 

conduct a private sale pursuant to § 363 of the Bankruptcy Code.  Specifically, Bankruptcy Rule 

6004(f) provides that “[a]ll sales not in the ordinary course of business may be by private sale or 

by public auction.” Fed. R. Bankr. P. 6004(f)(1); see In re Alisa P’ship, 15 B.R. 802, 802 (Bankr. 

D. Del 1981) (holding that manner of sale is within the debtor’s discretion); In re Bakalis, 220 

B.R. 525, 531-32 (Bankr. E.D.N.Y. 1998) (stating that debtor has authority to conduct public or 

private sales of estate property). 

37.    Accordingly, in light of Bankruptcy Rule 6004(f) and case law regarding § 363 

sales, a debtor may conduct a private sale if a good business reason exists.  See, e.g., In re Pritam 
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Realty, Inc., 233 B.R. 619 (D.P.R. 1999) (upholding the bankruptcy court’s approval of a private 

sale conducted by a chapter 11 debtor); In re Condere Corp., 228 B.R. 615, 629 (Bankr. S.D. 

Miss. 1998) (authorizing private sale of debtors’ tire company where “[d]ebtor has shown a 

sufficient business justification for the sale of the assets to the [p]urchaser”); In re Embrace Sys. 

Corp., 178 B.R. 112, 123 (Bankr. W.D. Mich. 1995) (“A large measure of discretion is available 

to a bankruptcy court in determining whether a private sale should be approved. The court should 

exercise its discretion based upon the facts and circumstances of the proposed sale.”); In re 

Wieboldt Stores, Inc., 92 B.R. 309 (N.D. Ill. 1988) (affirming right of chapter 11 debtor to 

transfer assets by private sale).   

38.    Indeed, courts in this and other districts have approved private sales of estate 

property pursuant to § 363(b)(1) when there has been a valid business reason for not conducting 

an auction.  See, e.g., Buffets Holdings, Inc., No. 08-10141 (MFW) (Bankr. D. Del. Feb. 3, 

2009) (approving the private sale of real property for approximately $2.4 million); In re W.R. 

Grace & Co., No. 01-01139 (JKF) (Bankr. D. Del. Dec. 18, 2008) (approving the private sale of 

real property for approximately $3.8 million); In re Wellman, Inc., No. 08-10595 (SMB) (Bankr. 

S.D.N.Y. Oct. 6, 2008) (approving private sale of industrial complex capable of converting 

recycled carpet into nylon engineered resins for $17.9 million); In re W.R. Grace & Co., No. 01-

01139 (JKF) (Bankr. D. Del. July 23, 2007) (authorizing private sale of business line which 

designs and manufactures materials used in catalytic converters to remove pollutants produced 

by engines for approximately $22 million); In re Solutia, Inc., No. 03-17949 (SCC) (Bankr  

S.D.N.Y. Dec. 28, 2006) (approving private sale of real property for approximately $7.1 

million). 
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39.    Here, Taylor-Wharton Slovakia was already included in the auction process 

conducted in these Cases in October and November 2015.  Given the extent to which Taylor-

Wharton Slovakia has already been marketed and not purchased, the probability that a competing 

bidder will actually emerge with an offer higher or better than the Purchase Price offered by the 

Buyer is remote and does not justify the costs and risks associated with delaying the Sale in favor 

of another public auction.  In sum, the Debtors believe, in their sound business judgment, that the 

Sale provides the highest and best economic terms available for Taylor-Wharton Slovakia and 

maximizes value to their estates.   

40.    For these reasons, the Debtors request that the Court authorize Cryogenics to 

conduct the free and clear Sale of its Equity Interests to the Buyer for a pro rata share of the 

Purchase Price.  Ultimately, the Debtors expect that the estates will realize the vast majority of 

the Purchase Price proceeds, either as consideration for their sale of Equity Interests acquired by 

Cryogenics under the Subscription Agreement, or upon Endurium’s repayment of intercompany 

loan obligations to Cryogenics from its portion of the Purchase Price Proceeds. 

C. The Proposed Sale of the Equity Interests Should Be Free and Clear of All Liens, 
Claims, Encumbrances, and Interests. 

41.    The Debtors propose that the Equity Interests sold or transferred by Cryogenics in 

connection with the Sale be sold and/or transferred on a final, “as-is” basis, free and clear of all 

liens, claims, encumbrances, and interests (collectively, the “Interests”). 

42.    Pursuant to § 363(f) of the Bankruptcy Code, a debtor-in-possession may sell or 

transfer all or any part of its property free and clear of any and all interests in such property if 

(i) such sale/transfer is permitted under applicable non-bankruptcy law, (ii) the party asserting 

such an interest consents to such sale/transfer, (iii) the interest is a lien and the purchase price for 

the property is greater than the aggregate amount of all liens on the property, (iv) the interest is 
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the subject of a bona fide dispute, or (v) the party asserting the interest could be compelled, in a 

legal or equitable proceeding, to accept a money satisfaction for such interest. See 11 U.S.C. 

§ 363(f); In re Elliot, 94 B.R. 343, 345 (E.D. Pa. 1988) (§ 363(f) is written in the disjunctive; 

therefore, courts may approve sales “free and clear” provided at least one of the subsections is 

met). 

43.    The Debtors request that any valid Interests asserted by purported secured 

creditors against the Equity Interests that will be owned by Cryogenics after the Offset be 

transferred, and attach, to the net sale proceeds received by the Debtors from the Sale of such 

Equity Interests, with the same validity, extent and priority as they would have against the Equity 

Interests, subject to the rights, claims, defenses and objections, if any, of any and all interested 

parties with respect thereto. 

44.    Accordingly, pursuant to § 363(f) of the Bankruptcy Code, the Debtors believe 

that the Sale of the Equity Interests is permitted under applicable non-bankruptcy law, that the 

Debtors will obtain all necessary consents to the Sale of the Equity Interests free and clear of all 

Interests, and that, to the extent any such consent is not obtained, such Interest is the subject of a 

bona fide dispute or the purported secured creditor may be compelled to accept a money 

satisfaction of such Interest.   

45.    The Debtors will serve notice of this Motion on the agent for its prepetition and 

post-petition lenders and any other person with an alleged interest in the Equity Interests.  If an 

entity with an alleged Interest does not object to the relief requested in this Motion, such failure 

to object may be deemed consent under § 363(f) of the Bankruptcy Code.  See Elliot, 94 B.R. at 

345 (holding that the failure to object to the sale of mortgaged property free and clear of liens 

and encumbrances is viewed as consent within the meaning of § 363(f) of the Bankruptcy Code).   
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46.    The Debtors also propose that they be authorized to sell the Equity Interests on a 

final, “as-is” basis with no representations or warranties. 

D. The Debtors Should be Authorized to Reject the Existing Royalty Agreement. 

47.    Section 365(a) of the Bankruptcy Code provides that a debtor, “subject to the 

court’s approval, may assume or reject any executory contract or unexpired lease.”  11 U.S.C. 

§ 365(a).  Courts routinely approve motions to reject executory contracts or unexpired leases 

upon a showing that the debtor’s decision to take such action will benefit the debtor’s estate and 

is an exercise of sound business judgment.  NLRB v. Bildisco & Bildisco, 465 U.S. 513, 523 

(1984) (stating that the traditional standard applied by courts to authorize the rejection of an 

executory contract is that of “business judgment”); see also In re Taylor, 913 F.2d 102 (3d Cir. 

1990); In re Buckhead America Corp., 180 B.R. 83 (Bankr. D. Del. 1995). 

48.    Courts generally defer to a debtor’s business judgment concerning the rejection of 

an executory contract or unexpired lease.  See In re Trans World Airlines, Inc., 261 B.R. 103, 

121 (Bankr. D. Del. 2001) (“A debtor’s decision to reject an executory contract must be 

summarily affirmed unless it is the product of bad faith, or whim or caprice.”) (internal 

quotations omitted).  The “business judgment” test is not a strict standard; it merely requires a 

showing that either assumption or rejection of the executory contract or unexpired lease will 

benefit the debtor’s estate.  In re Bildisco, 682 F.2d 72, 79 (3d Cir. 1982) (noting that the “usual 

test for rejection of an executory contract is simply whether rejection would benefit the estate”), 

aff’d, 465 U.S. 513.  Further, “[s]ection 365 enables the trustee to maximize the value of the 

debtor’s estate by assuming executory contracts and unexpired leases that benefit the estate and 

rejecting those that do not.”  In re Rickel Home Centers, Inc., 209 F.3d 291, 298 (3d Cir. 2000); 

see also Stewart Title Guar. Co. v. Old Republic Nat’l Title Ins. Co., 83 F.3d 735, 741 (5th Cir. 
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1996) (section 365 of the Bankruptcy Code “allows a trustee to relieve the bankruptcy estate of 

burdensome agreements which have not been completely performed”). 

49.    Rejection of the Existing Royalty Agreement is an appropriate exercise of the 

Debtors’ business judgment as the Existing Royalty Agreement is no longer necessary to the 

Debtors’ businesses and continued performance could lead to unnecessary administrative 

expenses or other depletion of value of the Debtors’ estates.  Further, as a result of the 

anticipated amendment to the Existing Royalty Agreement to reduce the royalty payment of $0, 

retroactive to January 1, 2015, the Debtors believe that the Existing Royalty Agreement has no 

marketable value that could be generated through assumption and assignment.  

50.    Nothing contained herein is intended or shall be construed as an admission as to 

whether the Existing Royalty Agreement is executory. 

Request for Waiver of Stay  

51.    The Debtors seek a waiver of any stay of the effectiveness of the order approving 

this Motion.  Pursuant to Rule 6004(h) of the Bankruptcy Rules, “[a]n order authorizing the use, 

sale, or lease of property other than cash collateral is stayed until the expiration of 14 days after 

entry of the order, unless the court orders otherwise.”  For the reasons set forth above, the 

Debtors submit that ample cause exists to justify a waiver of the stay imposed by Bankruptcy 

Rule 6004(h). 

Notice 

52.    The Debtors will serve notice of this Motion upon: (i) the Office of the United 

States Trustee; (ii) the Committee; (iii) counsel to the agent for the Debtors’ prepetition and post-

petition lenders; and (iv) those parties requesting notice pursuant to Fed.R.Bankr.P. 2002.  In 
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light of the nature of the relief requested, the Debtors submit that no other or further notice is 

necessary. 

No Prior Request 

53.    No prior application for the relief requested herein has been made to this or any 

other court. 

WHEREFORE, the Debtors respectfully request that the Court enter an order, in the form 

attached hereto as Exhibit B, granting the relief requested herein and such other and further relief 

the Court may deem necessary and proper. 

Dated: June 30, 2016     Respectfully submitted, 
 Wilmington, Delaware    
       REED SMITH LLP 
      By: /s/ J. Cory Falgowski    

J. Cory Falgowski (No. 4546) 
1201 Market Street, Suite 1500 
Wilmington, DE 19801 
Telephone: (302) 778-7500 
Facsimile: (302) 778-7575 
E-mail: jfalgowski@reedsmith.com 
 
 and 
 
Paul M. Singer, Esquire 
225 Fifth Avenue, Suite 1200 
Pittsburgh, PA 15222 
Telephone: (412) 288-3131 
Facsimile: (412) 288-3063 
Email: psinger@reedsmith.com  
 
 and 
 
Derek J. Baker, Esquire  
1717 Arch Street, Suite 3100 
Philadelphia, PA 19103 
Telephone:  (215) 851-8100 
Facsimile:  (215) 851-1420 
Email:  dbaker@reedsmith.com 
 
Counsel for the Debtors 
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