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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
In re:
Case No. 17-10229 (CSS)
THE WET SEAL, LLC, etal.,
(Jointly Administered)
Debtors.!

- Hearing Date: March 3, 2017 at 2:00 p.m. (ET)
x Objection Deadline: February 24, 2017 at 4:00 p.m. (ET)

DEBTORS’ MOTION FOR ENTRY OF AN ORDER, PURSUANT TO
SECTIONS 105 AND 363 OF THE BANKRUPTCY CODE, (I) AUTHORIZING
THE SALE OF CERTAIN INTELLECTUAL PROPERTY FREE
AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES,

AND OTHER INTERESTS, AND (I1I) GRANTING RELATED RELIEF

The Wet Seal, LLC and its affiliated debtors and debtors in possession
(collectively, the “Debtors”) in the above-captioned chapter 11 cases (collectively, the “Chapter
11 Cases”) hereby submit this motion (this “Motion”) for the entry of an order, substantially in
the form attached hereto as Exhibit A, pursuant to sections 105(a) and 363 of title 11 of the

United States Code, 11 U.S.C. 88 101-1532 (the “Bankruptcy Code”), and Rules 2002, 6004, and

9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™), (i) authorizing the

sale (the “Sale™) of certain intellectual property (the “Intellectual Property”)?, on an “as is, where

is” basis, free and clear of all liens, claims, encumbrances, and interests, to the entity or entities
(each, a “Purchaser”) that submit the highest or otherwise best offer for the Intellectual Property
as determined by the Debtors in their business judgment pursuant to the solicitation and auction
process described below, and (ii) granting related relief. In support of this Motion, the Debtors

respectfully represent as follows:

1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number

are as follows: The Wet Seal, LLC (2741); The Wet Seal Gift Card, LLC (3286); Mador Financing, LLC
(1377). The Debtors’ corporate headquarters is located at 7555 Irvine Center Drive, Irvine, California 92618.

2 Alist of available trademarks and domain names is attached hereto as Exhibit C.
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JURISDICTION AND VENUE

1. The Court has jurisdiction over the Chapter 11 Cases and this Motion
pursuant to 28 U.S.C. 88 157 and 1334, and the Amended Standing Order of Reference from the
United States District Court for the District of Delaware dated as of February 29, 2012. Thisis a
core proceeding pursuant to 28 U.S.C. 8 157(b). Venue of the Chapter 11 Cases and this Motion
in this district is proper under 28 U.S.C. 8§ 1408 and 14009.

2. The statutory bases for the relief requested herein are sections 105(a) and
363 of the Bankruptcy Code, along with Bankruptcy Rules 2002, 6004, and 9014.

BACKGROUND

I.  General

3. On February 2, 2017 (the “Petition Date”), each of the Debtors
commenced a voluntary case under chapter 11 of the Bankruptcy Code. The Debtors are
authorized to continue to operate their business and manage their property as debtors in
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. To date, no trustee,
examiner, or statutory committee has been appointed in the Chapter 11 Cases.?

4. Additional factual background relating to the Debtors’ business, capital
structure, and the commencement of these Chapter 11 Cases is set forth in detail in the
Declaration of Judd P. Tirnauer in Support of Chapter 11 Petitions and Requests for First Day

Relief [Docket No. 19] (the “First Day Declaration), which is incorporated herein by reference.

5. As further detailed in the First Day Declaration, the Debtors commenced
the Chapter 11 Cases because they concluded that they were unable to reorganize on a

standalone basis. Accordingly, the Debtors determined that the best way to maximize value for

®  Upon the appointment of an official committee of unsecured creditors (the “Committee”), the Debtors intend to

consult the Committee’s advisors regarding the proposed procedures outlined herein and the contemplated sale
of the Intellectual Property.
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the benefit of all interested parties was a prompt and orderly wind-down of their business

through the implementation of store closing sales (collectively, the “Store Closing Sales”) and

related liquidation initiatives. As more fully discussed in the First Day Declaration, the
conclusion to liquidate was reached following a lengthy process in which the Debtors considered
and explored all reasonable strategic alternatives.

6. Accordingly, on the Petition Date, the Debtor filed the Debtors’ Motion
for Interim and Final Orders (i) Authorizing the Debtors to Assume the Consulting Agreement,
(i) Authorizing and Approving the Conduct of Store Closing Sales, with Such Sales to Be Free
and Clear of All Liens, Claims, and Encumbrances, and (iii) Granting Related Relief [Docket
No. 10] (the “GOB Motion”), which was approved on an interim basis on February 3, 2017. See
D.I. 50. A hearing to consider the GOB Motion on a final basis is set for February 22, 2017 at
10:00 a.m. (ET).

Il.  The Sale of Intellectual Property

7. In connection with their retail operations, the Debtors have developed and
utilized the Intellectual Property, which consists of trademarks, domain names, customer files,
and related data, including, among other things, the digital assets associated with the e-commerce
website operated by the Debtors at www.wetseal.com.

8. As referenced above and more fully described in the GOB Motion and
First Day Declaration, the Debtors commenced the Store Closing Sales at all of their retail
locations on or about January 23, 2017. The Debtors continue to operate wetseal.com and are
currently clearing their ecommerce inventory through offered discounts and promotions.

9. In furtherance of the orderly and expeditious wind-down of their business

operations, the Debtors filed a motion contemporaneously herewith [D.l. 88] seeking Court
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authority to retain and employ Hilco IP Services, LLC (d/b/a Hilco Streambank) (*Hilco
Streambank™), an expert in the marketing and sale of intellectual property assets, as their
intellectual property consultant nunc pro tunc to the Petition Date. Hilco Streambank, with the
assistance and oversight of the Debtors’ management and advisors, is actively engaged in the
process of marketing the Debtors’ Intellectual Property assets for sale.

10.  After consultation with Hilco Streambank and their other advisors, the
Debtors have determined that in order to maximize value, the Sale of their Intellectual Property
needs to occur on an expedited timeline.

11.  Asnoted above and in the First Day Declaration, the Debtors’ e-commerce
inventory is in the process of being exhausted through discounts and promotions, and will not be
replenished. As the Debtor’s ecommerce inventory is sold down, the Debtors’ e-commerce
business will become more expensive to maintain and operate. The expenses associated with the
operation of the ecommerce platform include licensing fees, maintenance of third party
warehouse space and employment of web development and IT personnel to administer the
website. Absent revenue to support that infrastructure, the Debtors estimate that they will be
forced to terminate their e-commerce operations in early March 2017.

12.  To maximize the value of the Debtors’ Intellectual Property, the Debtors
seek to sell the Intellectual Property while the e-commerce site remains operational. Because
many of the Debtors’ customers engage with the Wet Seal brand through its digital channels, the
Debtors believe that maintaining links between the Wet Seal brand and its affiliates and
customers during the marketing period will help the Debtors maximize the value of their brands
and related assets. By contrast, the Debtors and their advisors believe that conducting the Sale

process while the e-commerce site is no longer operational, and when affiliate links are broken
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and customer engagement has decreased, will cause a loss to the potential value for that
Intellectual Property. Indeed, due to the potential loss of value if the Sale is not consummated as
quickly as possible, the Interim Order (1) Authorizing Postpetition Use of Cash Collateral,
(1) Granting Adequate Protection, and (I11) Modifying the Automatic Stay [Docket No. 51] (the

“Interim Cash Collateral Order”) specifically provides that the failure to receive bids on the

Intellectual Property by February 28, 2017, shall be an Event of Default (as defined in the
Interim Cash Collateral Order) thereunder.
13.  Accordingly, the Debtors believe it is prudent at this time and in the best

interests of their estates and creditors to implement the sale procedures (the “Sale Procedures™)

summarized below and, accordingly, intend to employ the Sale Procedures prior to a hearing on
this Motion.
I11.  The Proposed Sale Procedures

14, The Debtors propose to sell the Intellectual Property assets either in whole
or part through one or more sale transactions pursuant to the terms of a purchase agreement (or
agreements) to be negotiated by and between the Debtors and proposed purchaser(s) and
executed upon completion of one or more auctions for the Intellectual Property (each, an
“Auction”). In conjunction with the Auction(s), the Debtors propose to implement the Sale
Procedures described below in an effort to maximize the realizable value of the Intellectual
Property for the benefit of the Debtors’ estates, creditors, and other interested parties. The Sale
Procedures contemplate an Auction process pursuant to which bids for the Intellectual Property
will be subject to higher or better offers. The Debtors are not seeking approval of Court-
sanctioned bidding procedures in advance but, rather, propose conducting the Auction(s) in

connection with the proposed Sale Procedures prior to the hearing on this Motion (the “Sale
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Hearing”), so as to derive maximum value for such assets, and then presenting evidence with

respect to the sale process and the winning bid(s) at the Sale Hearing.* As described more fully

below, only bidders who timely submit Qualified Bids (as defined below) may be eligible to

participate in the Auction(s).

Specifically, the Debtors will implement the following Sale Procedures,

on substantially the terms set forth below, for the Sale of the Intellectual Property and conduct

the Auction(s) in accordance therewith:

a)
b)

Bid Deadline: February 28, 2017 at 5:00 p.m. (ET).”

Qualified Bid: The Debtors will require a qualified bid (a “Qualified
Bid”) to meet the following requirements: (i) enclose a proposed purchase
agreement (the “Purchase Agreement”) that specifically identifies the
Intellectual Property proposed to be purchased, which may be all or a
portion of the Intellectual Property, and the proposed consideration, and a
blackline against the form purchase agreement annexed hereto as
Exhibit B; (ii) confirm that the offer shall remain open and irrevocable
until the closing of a Sale to the Successful Bidder or the Next Highest
Bidder (as defined herein); (iii) be accompanied by a certified or bank
check or wire transfer in an amount equal to 10% of the purchase price
identified in the Purchase Agreement as a minimum good faith deposit
(the “Minimum Deposit™), which Minimum Deposit shall be used to fund
a portion of the purchase price provided for in the bid; (iv) not be
conditioned on obtaining financing or the outcome of any due diligence by
the bidder; (v) not request or entitle the bidder to any break-up fee,
expense reimbursement, or similar type of payment; and (vi) fully disclose
the identity of each entity that will be bidding for the Intellectual Property
or otherwise participating in connection with such bid, and the complete
terms of any such participation.

Auction(s). If the Debtors receive more than one Qualified Bid for the
Intellectual Property (or certain subset of the Intellectual Property), the
Auction(s) with respect to the Sale will commence at the office of
Debtors’ counsel, Young Conaway Stargatt & Taylor, LLP, Rodney

01:21504687.5

In the event that the Debtors do secure a binding stalking horse agreement at any time during the sale process,
the Debtors will, in consultation with the Committee, promptly seek Court approval of appropriate bid
protections and advise all interested parties of the terms of such stalking horse bid.

Interested parties wishing to bid on the Intellectual Property should contact David Peress and Jack Hazan at
Hilco Streambank: dpress@hilcoglobal.com and jhazan@bhilcoglobal.com.
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d)

Square, 1000 North King Street, Wilmington DE 19801, on March 2, 2017
at 10:00 a.m. (prevailing Eastern Time), or such later time and place as the
Debtors may provide so long as such change is communicated reasonably
in advance by the Debtors to all bidders, and other invitees.

Auction Rules. If or more Auctions are held, the following rules for its
conduct will be observed: (i) only a bidder who has submitted a Qualified
Bid by the Bid Deadline (a “Qualified Bidder”) will be eligible to
participate at the Auction; (ii) a minimum Qualified Bid amount for the
Intellectual Property may be announced and/or posted prior to the
Auction. Such minimum Qualified Bid amounts may be established based
upon a variety of factors, including, but not limited to, the highest bids
received prior to the Auction; (iii) at the Auction, Qualified Bidders will
be permitted to increase their bids, and bidding at the Auction will
continue until such time as the highest or otherwise best offer is
determined in accordance with these Sale Procedures or until such Auction
is adjourned by the Debtors. Reasonable notice of the time and place for
the resumption of the Auction will be given to all Qualified Bidders and
counsel to any statutory committee appointed in these Chapter 11 Cases;
(iv) immediately prior to concluding the Auction, the Debtors shall
(a) review each Qualified Bid on the basis of its financial and contractual
terms and the factors relevant to the Sale process and the best interests of
the Debtors’ estates and creditors; (b) determine and identify the highest
or otherwise best Qualified Bid (the “Successful Bid”) and the Qualified
Bidder submitting such bid (the “Successful Bidder”); (c) determine and
identify the next highest or otherwise best Qualified Bid after the
Successful Bid (the “Next Highest Bid”) and the Qualified Bidder
submitting such bid (the “Next Highest Bidder”); and (d) have the right to
reject any and all bids; and (v) within one business day of the completion
of the Auction, the Successful Bidder shall complete and execute all
agreements, instruments, or other documents evidencing and containing
the terms and conditions upon which the Successful Bid was made.

Acceptance of Successful Bid. If an Auction is held, the Debtors shall be
deemed to have accepted a Qualified Bid only when (i) such bid is
declared the Successful Bid on the record at the Auction and (ii) definitive
documentation has been executed in respect thereof. Such acceptance is
conditioned upon approval by the Court of the Successful Bid and the
entry of an Order approving the Sale and such Successful Bid.

Notice of Successful Bid(s). As soon as reasonably practicable following
the conclusion of the Auction(s), the Debtors shall file a Notice of
Successful Bid(s). The Notice of Successful Bid(s) shall identify the
identity of the Successful Bidder(s), the amount of the Successful Bid(s),
and shall include a substantially final version of the Purchase Agreement.
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16.

g) Sale Hearing. March 3, 2017 at 2:00 p.m. (ET).

h) Reservation of Rights. The Debtors reserve the right to seek approval of

the Sale of portions of the Intellectual Property through separate Purchase
Agreements with different purchasers in the event that the combination of
such Sales is determined by the Debtors to obtain the highest value for the
Intellectual Property. The Debtors further reserve the right as they may
reasonably determine to be in the best interests of their estates to:
(i) determine which bidders are Qualified Bidders; (ii) determine which
bids are Qualified Bids; (iii) determine which Qualified Bid is the highest
and best proposal and which is the next highest and best proposal,
(iv) reject any bid that is (a) inadequate or insufficient, (b) not in
conformity with the requirements of the Sale Procedures or the
requirements of the Bankruptcy Code or (c) contrary to the best interests
of the Debtors and their estates; (v) remove some or all of the Intellectual
Property from the Auction(s); (vi) enter into one or more stalking horse
agreements; (vii) waive terms and conditions set forth in these Sale
Procedures with respect to all potential bidders; (viii) impose additional
terms and conditions with respect to all potential bidders; (ix) extend the
deadlines set forth herein; (x) adjourn or cancel the Auction(s) and/or Sale
Hearing in open court without further notice; and (xi) modify the Sale
Procedures as they may determine to be in the best interests of their estates
or to withdraw this Motion at any time with or without prejudice.

The Debtors believe that the process contemplated hereby will foster a

competitive bidding atmosphere that will generate significant value for their estates.

IV.  Consumer Privacy Ombudsman

17.

The Debtors have consulted with the Office of the United States Trustee

for the District of Delaware (the “U.S. Trustee”) regarding the proposed sale of the Intellectual

Property and the potential implications such sale has with respect to the Debtors’ privacy policy.

As a result thereof, the Debtors and the U.S. Trustee have agreed to the appointment of a

consumer privacy ombudsman (the “CPO”) who, the Debtors understand, will be appointed in

the near term. The Debtors intend to work cooperatively with the CPO on the timeline

contemplated.
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RELIEF REQUESTED

18. By this Motion, the Debtors seek entry of an order (i) authorizing the Sale
of the Debtors’ Intellectual Property free and clear of liens, claims, encumbrances, and interests,
pursuant to one or more Purchase Agreements executed by and between the Debtors and the
Purchaser(s), and (ii) granting related relief.

BASIS FOR RELIEF REQUESTED

19. For the reasons explained below and throughout this Motion, the Debtors’
decision to sell the Intellectual Property is a sound exercise of the Debtors’ business judgment.
Indeed, the Debtors are confident that the aforementioned process will generate the highest value
for the Intellectual Property because (i) the Debtors and Hilco Streambank are actively
marketing, and will continue to market, the Intellectual Property to all known and likely potential
purchasers, (ii) the Auction(s) will foster a competitive bidding process through which the
highest and best offer will be generated, and (iii) the Sale Procedures offer maximum flexibility
and security to the Debtors in conjunction with selling the Intellectual Property in an expeditious
and value-maximizing manner.

. Sales of the Intellectual Property Should Be Approved.

20.  Section 363(b)(1) of the Bankruptcy Code provides: “The trustee, after
notice and a hearing, may use, sell, or lease, other than in the ordinary course of business,
property of the estate.” 11 U.S.C. § 363(b)(1). Section 105(a) of the Bankruptcy Code provides:
“The Court may issue any order, process, or judgment that is necessary or appropriate to carry
out the provisions of this title.” 11 U.S.C. § 105(a). In pertinent part, Bankruptcy Rule 6004
states that, “all sales not in the ordinary course of business may be by private sale or by public
auction.” Fed. R. Bankr. P. 6004(f)(1). With respect to the notice required in connection with a
sale, Bankruptcy Rule 2002(c)(1) states, in pertinent part, that,

01:21504687.5
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the notice of a proposed use, sale or lease of property . . . shall include the time
and place of any public sale, the terms and conditions of any private sale and the
deadline for filing objections. The notice of a proposed use, sale or lease of
property, including real estate, is sufficient if it generally describes the property.

Fed. R. Bankr. P. 2002(c)(1).

21.  To approve the use, sale, or lease of property outside the ordinary course
of business, the Court must find “some articulated business justification” for the proposed action.
See In re Abbotts Dairies of Pa., Inc., 788 F.2d 143, 145-47 (3d Cir. 1986) (implicitly adopting
the “articulated business justification” and good-faith tests of Committee of Equity Sec. Holders
v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983)); see also In re Del. &
Hudson Ry. Co., 124 B.R. 169, 175-76 (D. Del. 1991) (concluding that the Third Circuit had
adopted a *“sound business purpose” test in Abbotts Dairies); Titusville Country Club v.
PennBank (In re Titusville Country Club), 128 B.R. 396, 399 (Bankr. W.D. Pa. 1991); In re
Indus. Valley Refrigeration & Air Conditioning Supplies, Inc., 77 B.R. 15, 19 (Bankr. E.D. Pa.
1987).

22.  Generally, courts have applied four factors in determining whether a sale
of a debtor’s assets should be approved: (i) whether a sound business reason exists for the
proposed transaction; (ii) whether fair and reasonable consideration is provided; (iii) whether the
transaction has been proposed and negotiated in good faith; and (iv) whether adequate and
reasonable notice is provided. See Lionel, 722 F.2d at 1071 (setting forth the “sound business
purpose” test); Abbotts Dairies, 788 F.2d at 145-57 (implicitly adopting the articulated business
justification test and adding the “good faith” requirement); Del. & Hudson Ry., 124 B.R. at 176
(*Once a court is satisfied that there is a sound business reason or an emergency justifying the

pre-confirmation sale the court must also determine that the trustee has provided the interested
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parties with adequate and reasonable notice, that the sale price is fair and reasonable and that the
purchaser is proceeding in good faith.”).®

23. Here, the Sale of the Intellectual Property meets these requirements and,
accordingly, the Debtors submit it should be approved. Moreover, it is essential that the
Intellectual Property be sold promptly in order to avoid deterioration in its value and the
incurrence of additional administrative expenses. The Debtors submit that implementation of the
Sale Procedures and Auction process as outlined herein will generate maximum interest in the
Intellectual Property, thereby yielding the highest and best bids for such assets. Accordingly, the
Debtors submit that the proposed Sale will be the culmination of a thorough and exhaustive
marketing process, and that the decision to sell the Intellectual Property to the Purchaser(s) is
adequately informed, reasonable, and in the best interests of the Debtors, their estates, and other
stakeholders.

A. The Sale Process is a Sound Exercise of the Debtors’ Business Judgment.

24.  There is more than ample business justification to sell the Intellectual
Property as set forth herein, and as such, an order granting the relief requested is a matter within
the discretion of the Court and would be consistent with the provisions of the Bankruptcy Code.
See 11 U.S.C. § 105(a). Subject to the Purchaser’s willingness to provide fair and reasonable
consideration, the Debtors’ estates and creditors will benefit from the approval of the Sale
without the added costs in terms of time and expenses associated with a Court-approved sale

process.

Even if the proposed Sale is deemed to be private, rather than public, this fundamental analysis does not change.
See, e.¢., In re Ancor Exploration Co., 30 B.R. 802, 808 (Bankr. N.D. Okla. 1983) (“[T]he bankruptcy court
should have wide latitude in approving even a private sale of all or substantially all of the estate assets not in the
ordinary course of business under § 363(b).”). The bankruptcy court “has ample discretion to administer the
estate, including authority to conduct public or private sales of estate property.” In re WPRV-TV, Inc., 143 B.R.
315, 319 (D.P.R. 1991), vacated on other grounds, 165 B.R. 1 (D.P.R. 1992); accord In re Canyon Partnership,
55 B.R. 520, 524 (Bankr. S.D. Cal. 1985).
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25. Due to the diminishing e-commerce inventory and the cost of maintaining
the e-commerce site, as well as the timeline contemplated for the Store Closing Sales, the
Debtors will be forced to take down their e-commerce site in the near term, resulting in a
significant loss of value to the Debtors’ estates. Prior to such time, it is imperative that interested
parties have an opportunity to evaluate the Intellectual Property while it is being used in
commerce because a key component of the value to be derived at the Auction will necessarily
reflect the assessment of these potential purchasers of the go-forward utility of the Debtors’
Intellectual Property. The actual transfer of title to certain Intellectual Property such as
trademarks, copyrights, and domain names, as well as the transmission of customer lists and
related data, will occur upon Court approval of the Sale, and the value of the Intellectual
Property will be substantially diminished if the Purchaser(s) are unable to take possession of the
Intellectual Property until after it is no longer in commercial use. Thus, the Debtors believe that
the proposed Sale process is in the best interests of the Debtors, their estates, and creditors and
should go forward as soon as is practicable.

26.  Simply put, in the Debtors’ business judgment, selling the Intellectual
Property through the aforementioned Sale process is the best option for maximizing the overall
value of these assets for the benefit of all stakeholders.

B.  The Proposed Sale Procedures Are Fair and Reasonable.
27.  The Debtors will implement the Sale Procedures because the Sale
Procedures are designed to maximize the value received for the Intellectual Property. The
procedures the Debtors will follow allow for a timely Auction process while providing bidders
and consultants with ample time and information to submit a timely Qualified Bid. The Sale
Procedures are designed to ensure that the Intellectual Property will be sold for the highest or
otherwise best possible purchase price under the circumstances of these Chapter 11 Cases. The

01:21504687.5
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Debtors shall continue to subject the value of the Intellectual Property to market testing, and by
permitting prospective purchasers to bid on the Intellectual Property, the Debtors shall ensure
that the ultimate Sale price is an accurate reflection of the Intellectual Property’s true value.
Similar procedures, pursuant to which liquidating chapter 11 debtors solicit bids and implement
an auction process without first seeking court approval thereof, have been implemented in other
chapter 11 cases in this district and others. See e.g. In re Anchor Blue Holding Corp., Case No.
11-10110 (PJW) (Bankr. D. Del. 2010); In re Kid Brands, Inc., Case No. 14-22582 (Bankr.
D.N.J. 2014). Accordingly, the Debtors and all parties in interest can be assured that the
consideration received for the Intellectual Property will be fair and reasonable, and the third
prong of the Abbotts Dairies standard is satisfied. As discussed below, the “good faith” prong of
the Abbotts Dairies standard is also satisfied in this instance.

28. The Debtors will analyze the Qualified Bids and pursue the Sale at the
Sale Hearing only if the Debtors conclude that such Sale will maximize the value of the
Intellectual Property. As explained above, the Debtors and Hilco Streambank have marketed,
and continue to market, the Intellectual Property in an appropriate and cost-efficient manner
given the value of the Intellectual Property and the associated exigencies. In light of the
marketing efforts and the nature of the assets, the Debtors believe that the Sale will provide fair
and reasonable value for the Intellectual Property.

C. The Sale is Proposed in Good Faith.

29.  The Sale is being proposed in good faith. The Sale will be the product of
good-faith, arms’-length negotiations between the Debtors, on the one hand, and the
Purchaser(s), on the other. The Debtors believe that the Sale of the Intellectual Property to the
Purchaser(s) will not be the product of collusion or bad faith. No evidence exists to suggest that
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the Sale will be anything but the product of arms’-length negotiations between the Debtors and
the Purchaser(s), conducted under the purview of one or more Auction(s).

30. The Purchase Agreement(s) ultimately executed by and between the
Debtors and the Purchaser(s) and subject to Court approval will be the culmination of a fair and
open solicitation and negotiation process. The Sale Procedures are designed to ensure that no
party is able to exert undue influence over the process. Under the circumstances, the Debtors
intend to ask the Court to find that the Successful Bidder (or Next Highest Bidder) be afforded
the protections that section 363(m) of the Bankruptcy Code provides to a good-faith purchaser.
Furthermore, the Sale Procedures are designed to prevent the Debtors or the Successful Bidder
(or Next Highest Bidder) from engaging in any conduct that would cause or permit the Purchase
Agreement(s), or the Sale of the Intellectual Property to the Successful Bidder (or Next Highest
Bidder), to be avoided under section 363(n) of the Bankruptcy Code.

D. Adequate and Reasonable Notice of the Sale Will Be Provided.

31.  The Debtors will provide adequate notice of this Motion to parties in
interest, as required by the applicable procedural rules. See Fed. R. Bankr. P. 2002(c)(1) (notice
must contain “the time and place of any public sale, the terms and conditions of any private sale
and the time fixed for filing objections.”); see also Del. & Hudson Ry., 124 B.R. at 180 (the
disclosures necessary in such a sale notice need only include the terms of the sale and the reasons
why such a sale is in the best interests of the estate and do not need to include the functional
equivalent of a disclosure statement).

32. Numerous potential Qualified Bidders have already received information
regarding the Intellectual Property and the Sale from Hilco Streambank. In addition, the Debtors
will serve this Motion on all parties that have expressed interest, or the Debtors believe may have
an interest, in purchasing the Intellectual Property. Those parties will be alerted to the Auction,
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have an opportunity to participate in the Auction, and can submit other or additional offers prior
to the Bid Deadline. Consistent with their fiduciary duties to their estates, the Debtors will
consider all such offers.

33.  To summarize, in the Debtors’ informed business judgment, the Debtors
will continue to market the Intellectual Property, conduct one or more Auctions prior to the Sale
Hearing with respect thereto, and complete the disposition of the Intellectual Property in a
manner best-tailored to generate value for the Debtors’ estates while simultaneously limiting the
deterioration in value of the Intellectual Property and the Debtors’ exposure to burdensome and
unnecessary administrative expenses. For these reasons, the Debtors’ submit that the Court
should approve the sale of the Intellectual Property to the Purchaser(s) selected by the Debtors
pursuant to the Sale Procedures.

Il.  The Sales Satisfies the Requirements of Section 363(f) of the Bankruptcy Code.

34. Under section 363(f) of the Bankruptcy Code, a debtor in possession may
sell all or any part of its property free and clear of any and all liens, claims, or interests in such
property if (i) such a sale is permitted under applicable non-bankruptcy law; (ii) the party
asserting such a lien, claim, or interest consents to such sale; (iii) the interest is a lien and the
purchase price for the property is greater than the aggregate amount of all liens on the property;
(iv) the interest is the subject of a bona fide dispute; or (v) the party asserting the lien, claim, or
interest could be compelled, in a legal or equitable proceeding, to accept a money satisfaction for
such interest. 11 U.S.C. § 363(f); Citicorp Homeowners Serv., Inc. v. Elliot (In re Elliot), 94
B.R. 343, 345 (E.D. Pa. 1988) (noting that section 363(f) of the Bankruptcy Code is written in
the disjunctive; therefore, a court may approve a sale “free and clear” provided at least one of the

subsections is met).
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35. Because the Debtors expect that they will satisfy the second and fifth of
these requirements, if not others as well, approving the sale of the Intellectual Property free and
clear of all adverse interests is warranted. Furthermore, courts have held that they have the
equitable power to authorize sales free and clear of interests that are not specifically covered by
section 363(f). See, e.g., In re Trans World Airlines, Inc., 2001 WL 1820325 at *3, 6 (Bankr. D.
Del. March 27, 2001); Volvo White Truck Corp. v. Chambersburg Beverage, Inc. (In re White
Motor Credit Corp.), 75 B.R. 944, 948 (Bankr. N.D. Ohio 1987).

WAIVER OF STAY UNDER BANKRUPTCY RULE 6004(h)

36. Pursuant to Bankruptcy Rule 6004(h), “[a]n order authorizing the use,
sale, or lease of property other than cash collateral is stayed until the expiration of 14 days after
entry of the order, unless the court orders otherwise.” Fed. R. Bankr. P. 6004(h). As set forth
throughout this Motion, an inability to sell the Intellectual Property while the Debtors’ e-
commerce site is still up and running would impair the Debtors’ ability to maximize the value
received for their Intellectual Property, to the detriment of the Debtors, their creditors, and
estates.

37. For this reason and those set forth above, the Debtors submit that ample
cause exists to justify a waiver of the 14-day stay imposed by Bankruptcy Rule 6004(h), to the
extent applicable.

NOTICE

38. Notice of this Motion has been given to (i) the U. S. Trustee; (ii) counsel
to Crystal Financial, LLC; (iii) counsel to Mador Funding, LLC; (iv) holders of the thirty (30)
largest unsecured claims on a consolidated basis against the Debtors; (v) all known interested

parties in the Intellectual Property; and (vi) all parties who have filed a notice of appearance and
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request for service of papers pursuant to Bankruptcy Rule 2002. In light of the nature of the
relief requested herein, the Debtors submit that no other or further notice is required.

CONCLUSION

WHEREFORE, the Debtors respectfully request that the Court enter an order,
substantially in the form attached hereto as Exhibit A, granting the relief requested herein and
such other and further relief as is just and proper.

Dated: February 10, 2017

Wilmington, Delaware
/s/ Andrew L. Magaziner

Robert S. Brady (No. 2847)

Michael R. Nestor (No. 3526)

Jaime Luton Chapman (No. 4936)

Andrew L. Magaziner (No. 5426)

YOUNG CONAWAY STARGATT & TAYLOR, LLP
Rodney Square

1000 North King Street

Wilmington, Delaware 19801

Telephone: (302) 571-6600

Facsimile: (302) 571-1253

Proposed Counsel to the Debtors and
Debtors in Possession
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EXHIBIT A

Proposed Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

_____________________________________________________________ X

: Chapter 11
In re: :

: Case No. 17-10229 (CSS)
THE WET SEAL, LLC, etal., :

: (Jointly Administered)

Debtors.! :

:  Ref. Docket No.

_____________________________________________________________ X

ORDER, PURSUANT TO SECTIONS 105 AND 363 OF THE BANKRUPTCY
CODE, (I) AUTHORIZING THE SALE OF CERTAIN INTELLECTUAL
PROPERTY FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES,
AND OTHER INTERESTS, AND (1) GRANTING RELATED RELIEF

Upon consideration of the motion (the “Motion”)? the above-captioned debtors and
debtors and possession (collectively, the “Debtors”) for entry of an order, pursuant to pursuant to
105(a) and 363 of title 11 of the United States Code, 11 U.S.C. §8 101-1532 (the “Bankruptcy
Code”), and Rules 2002, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules”), (i) authorizing the Sale of the Intellectual Property on an “as is, where is”

basis, free and clear of all liens, claims, encumbrances, and interests, to the purchaser (the
“Purchaser”) identified in the Purchase Agreement, dated | |, 2017, annexed hereto as

Exhibit[s] 1 [and ] and (ii) granting related relief; and this Court having determined that

the relief requested in the Motion is in the best interests of the Debtors, their estates, creditors,
and other parties in interest; and due and adequate notice of the Motion having been given under
the circumstances; and upon the entire record in these Chapter 11 Cases; and after due

deliberation thereon, and good and sufficient cause appearing therefor, it is hereby

The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number
are as follows: The Wet Seal, LLC (2741); The Wet Seal Gift Card, LLC (3286); Mador Financing, LLC
(1377). The Debtors’ corporate headquarters is located at 7555 Irvine Center Drive, Irvine, California 92618.

2 Capitalized terms not defined herein shall have the meanings provided to them in the Motion.
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FOUND AND DETERMINED THAT:

A. The findings and conclusions set forth herein constitute the Court’s
findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to
this proceeding pursuant to Bankruptcy Rule 9014.

B. This Court has jurisdiction to consider the Motion pursuant to 28 U.S.C.
88 1334 and 157 and the Amended Standing Order of Reference from the United States District
Court for the District of Delaware dated February 29, 2012. This is a core matter pursuant to 28
U.S.C. §157(b)(2), and this Court may enter a final order consistent with Article Ill of the
United States Constitution. Venue of the Chapter 11 Cases and of the Motion is proper pursuant
to 28 U.S.C. 8§ 1408 and 1409.

C. The statutory predicates for the relief sought in the Motion are sections
105 and 363 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, and 9014.

D. Due and adequate notice of the Motion, the proposed Sale, the Sale
Hearing, and the subject matter thereof has been provided to all parties in interest herein, and no
other or further notice is necessary. A reasonable opportunity to object or be heard with respect
to the Motion and the relief requested therein has been afforded to all interested persons and
entities.

E. The relief requested in the Motion is in the best interests of the Debtors,
their estates, creditors, and other parties in interest. The Debtors have demonstrated good,
sufficient, and sound business purposes and justifications for the relief requested in the Motion.

F. The Sale was negotiated and proposed in good faith, from arms’-length
bargaining positions, and without collusion. The Purchaser is a good-faith purchaser within the

meaning of section 363(m) of the Bankruptcy Code and is entitled to the protection thereof.
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Neither the Debtors nor the Purchaser has engaged in any conduct that would cause or permit the
sale of the Intellectual Property to the Purchaser to be avoided under section 363(n) of the
Bankruptcy Code.

G. The consideration provided by the Purchaser to the Debtors for the
Intellectual Property (i) is fair and reasonable, (ii) is the highest or best offer for the Intellectual
Property, (iii) will provide a greater recovery for the Debtors’ creditors than would be provided
by any other available alternative, and (iv) constitutes reasonably equivalent value and fair
consideration under the Bankruptcy Code and under the laws of the United States, any state,
territory, or possession.

H. The Debtors are authorized to sell the Intellectual Property to the
Purchaser free and clear of all liens, claims, interests, and encumbrances of any kind or nature
whatsoever, with such liens, claims, interests, and encumbrances transferring and attaching to the
proceeds of the Sale with the same validity and priority as such interests had in the Intellectual
Property immediately prior to the consummation of the Sale, because one or more of the
standards set forth in sections 363(f)(1)—(5) of the Bankruptcy Code have been satisfied. Those
holders of liens, claims, interests, and encumbrances who did not object to the Motion or the
relief requested therein, or who interposed and then withdrew their objections, are deemed to
have consented to the Sale pursuant to section 363(f)(2) of the Bankruptcy Code. Those holders
of liens, claims, interests, and encumbrances who did object fall within one or more of the other
subsections of section 363(f) of the Bankruptcy Code and are adequately protected by having
their interests, if any, attach to the proceeds of the Sale of the Intellectual Property.

l. [PLACEHOLDER REGARDING CPO FINDINGS]
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IT ISHEREBY ORDERED THAT:

1. The Motion is granted as set forth herein.

2. All objections to the Motion or relief provided herein that have not been
withdrawn, waived, or settled are hereby overruled and denied on the merits.

3. Pursuant to sections 105 and 363 of the Bankruptcy Code and the terms of
the Purchase Agreement annexed hereto as Exhibit 1, the Debtors are hereby authorized to sell,
transfer, and convey the Intellectual Property to the Purchaser.

4, The Intellectual Property sold pursuant to the Purchase Agreement to the
Purchaser is being sold “AS IS-WHERE IS,” without any representations or warranties from the
Debtors as to the quality or fitness of such assets for either their intended or any other purposes.

5. The Intellectual Property shall be sold free and clear of all liens,
mortgages, leases, or other rights or claims of right to use or occupancy, encumbrances, security
interest, claims, charges, or other legal or equitable encumbrances and any other matter affecting
title (collectively, “Liens”), with any Liens in such Intellectual Property, or the proceeds thereof,
to attach to the proceeds of such sale with the same validity, priority, and effect as they have
against the Intellectual Property.

6. Pursuant to section 363(b) of the Bankruptcy Code, the Debtors and the
Purchaser, as well as their officers, employees, and agents, shall be, and hereby are, authorized to
take any and all actions and/or execute any and all documents as may be necessary or desirable
to consummate the transactions contemplated by the Purchase Agreement. Any actions taken by
the Debtors and the Purchaser necessary or desirable to consummate such transaction prior to the

entry of this Order are hereby ratified.
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7. The Court shall retain exclusive jurisdiction to resolve any dispute arising

from or relating to the Sales or this Order.

Dated: March __ , 2017
Wilmington, Delaware

CHRISTOPHER S. SONTCHI
UNITED STATES BANKRUPTCY JUDGE
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Exhibit 1
Purchase Agreement

[to be provided]
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Exhibit B

Form Purchase Agreement
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Confidential

INTELLECTUAL PROPERTY

ASSET PURCHASE AGREEMENT

DATED AS OF , 2017

BY AND AMONG

AND

THE WET SEAL, LLC

01:21527857.3



Case 17-10229-CSS Doc 97-2 Filed 02/10/17 Page 10 of 47

TABLE OF CONTENTS

Page

ARTICLE I DEFINITIONS ...ttt bbbt 2
Section 1.1 DEFINITIONS ...t 2
Section 1.2 Other Definitions and Interpretive Matters ............ccoeveveiieerveiesieeieenens 6
ARTICLE [ PURCHASE AND SALE ...ttt 7
Section 2.1 Purchase and Sale of the Acquired ASSELS .......cccveverieerveiesiereee e, 7
Section 2.2 EXCIUAEA ASSELS.... i 8
Section 2.3 ASSUMEd LiaDilItIES . ..cvveveieiicire e 8
Section 2.4 FUINEr ASSUFANCES ..ottt 8
ARTICLE [ PURCHASE PRICE ...ttt ettt nnan e nnnee e 8
Section 3.1 PUICNESE PIICE ...viiiiiciicieiee et 8
Section 3.2 MINIMUM DEPOSIE. ...cevveiteieieiiterieeieee e 9
Section 3.3 Closing Date PayMeNts..........c.ccvveiuieiieiiieieeie et 9
Section 3.4 Discharge of Assumed Liabilities After CloSINg........cccooovviniiiiiiiicnenn, 9
Section 3.5 Allocation of PUrchase PriCe .........ccooviiiiniiiiieiece e, 9
ARTICLE TV CLOSING ... .ottt e e et e e e nna e e s neeesnneeeanneee s 10
Section 4.1 (08 (o1 To B L= USSR 10
Section 4.2 BUYEI'S DEIIVEIIES ...t 10
Section 4.3 SElIEr’S DEIIVEIIES .....oiviiiiiiieiieeie e 10
ARTICLE V REPRESENTATIONS AND WARRANTIES OF SELLER........ccoovvviiiiieee, 11
Section 5.1 Organization and Good Standing .........cccccveveiieveeie s 11
Section 5.2 Authority; Validity; CONSENTS........ccvveeiieieiiesiese e 11
Section 5.3 Title t0 ACQUITEA ASSELS ......veiveeeeceie sttt 11
Section 5.4 TAXES. ettt ettt ettt nae e 12
Section 5.5 Legal ProCeEAINGS ....c.ecveiieiecieseece et 12
Section 5.6 BroKers O FINAEIS ......ccvoiieie et 12
Section 5.7 Intellectual ProPerty ........cccveicieeie e 12
Section 5.8 No Other Representations or Warranties; No Survival ...............ccce..... 12
ARTICLE VI REPRESENTATIONS AND WARRANTIES OF BUYER........ccccooviiiiiinnn, 12
Section 6.1 Organization and Good Standing ..........ccccccereririenienieieie e 12
Section 6.2 Authority; Validity; CONSENTS........cccccvveiiieiiecieiee e 12
Section 6.3 NO CONTIICE .. 13
Section 6.4 Availability of Funds; SOIVENCY .........ccccveviiiiiiei e 13
Section 6.5 LITIGALION ...t 13
Section 6.6 Brokers oF FINAEIS .......oiviiiiiiiiieeee e 13
Section 6.7 Condition of Acquired Assets; Representations. ...........ccccevevererennniens 14

01:21527857.3



Case 17-10229-CSS Doc 97-2 Filed 02/10/17 Page 11 of 47

TABLE OF CONTENTS
(continued)

Page
ARTICLE VII ACTIONS PRIOR TO THE CLOSING DATE.....ccoceiiierieieie e 14
Section 7.1 Operations Prior to the Closing Date...........cccccvevveieiiiesese e 14
Section 7.2 Bankruptcy Court Filings and Approval ..o, 15
ARTICLE VIII ADDITIONAL AGREEMENTS ..ottt 15
Section 8.1 TAXES. .ttt bbbt e e a e nae e nns 15
Section 8.2 Payments RECEIVEA. .........cuviieiiee e 16
Section 8.3 Confidentiality .......coveieeieee e 16

ARTICLE IX CONDITIONS PRECEDENT TO THE OBLIGATION OF BUYER TO
CLOSE ...ttt b e 16
Section 9.1 Accuracy of Representations...........ccoveveeieneneninescseeeese e 16
Section 9.2 Seller’s PErfOrMAanCe ......cccoiviiiiiieieiee e 17
Section 9.3 N[00 {0 L= USROS 17
Section 9.4 Governmental AUthOFIZAtIONS .........ccvviiiiinieee s 17
Section 9.5 SEIEr’S DEIIVEIIES ....oveeieee e 17
Section 9.6 SIE OFUEN ...t 17

ARTICLE X CONDITIONS PRECEDENT TO THE OBLIGATION OF SELLER TO
CLOSE ..ttt bbb et 17
Section 10.1  Accuracy of RepreSentations............cuueiererereneneniseseee e 17
Section 10.2  BUYEr’S PErfOrMAanCe .........c.coveiiiieiicie e 17
SECHION 10.3  NO OFUBI .. .ieiiiieieeee ettt ae s sre e enes 18
Section 10.4  Governmental AUthOFIZAtiONS ..........ccccuviiirieieeee e, 18
Section 10.5  BUYEI'S DEIIVEIIES .......ciiiiiiiiieiee e 18
Section 10.6  Sale Order in EffeCt.......cccoviiiiiiiiec e 18
ARTICLE XI TERMINATION ....oiiiii ettt sttt 18
Section 11.1  Termination EVENLS .......ccoviieierieiiiesiseeie e 18
Section 11.2  Effect of Termination ..........ccccovveieiienesie e 20
ARTICLE XIl GENERAL PROVISIONS .......ooiiiiiie ettt 20
SECHION 12.1  NOTICES ...eitieiiitieitieie ettt ettt st e te e e s reenae s e sreeeeenes 20
Section 12.2  AmendmMeNnt; WAIVET .......ccooviiiriiiiiiiesieieese e 21
Section 12.3  ENLire AQreemMENT........oiiiiiieieieeee e 22
Section 12.4  No Presumption as to Drafting .........c.cccoveveeiiiiiiicie e 22
Section 12.5  ASSIGNIMENT......ccuoiiiiiiiiiiei e bbb 22
Section 12.6  SeVErabIlity ......cccviiiee e 22

Section 12.7  Governing Law; Consent to Jurisdiction and Venue; Jury Trial
WWBIVET <.ttt bbbttt ettt bbb s 22
Section 12.8  COUNTEIPAITS ....c.eiviiiiiiiiieiieeie ettt 23
Section 12.9  Parties in Interest; No Third Party Beneficiaries...........ccccocevvviicvvenenne. 24
SECtion 12.10  NON-RECOUISE ....cuiiieitieieetiesieeie e steeste e stee e sreesteeeesreesseenaesneesseeneesres 24

01:21527857.3



Case 17-10229-CSS Doc 97-2 Filed 02/10/17 Page 12 of 47

TABLE OF CONTENTS
(continued)

Page

Section 12.11  Schedules; Materiality ...........ccccceiiiiiiiniiiee e 24
Section 12.12  SpeCifiCc PerfOrmancCe.........ccocueiveieiiese e 24
SECHION 12,13 SUMVIVAL.....eiiiiiiiiie e e 24
EXHIBIT A ESCROW AGREEMENT ....oiiiiiiiieii ettt 1
EXHIBIT B FORM OF SALE ORDER........ccciiiiiiiiit sttt 2

01:21527857.3



Case 17-10229-CSS Doc 97-2 Filed 02/10/17

TABLE OF CONTENTS
(continued)

SCHEDULES
[Schedule 1.1(a) Permitted Encumbrances]
Schedule 2.1(a) Acquired Intellectual Property

[Schedule 5.3
[Schedule 5.5
[Schedule 5.6
[Schedule 7.1

Exhibit A

Exhibit B

01:21527857.3

Title to Acquired Assets]

Legal Proceedings]

Brokers and Finders]

Operations Prior to the Closing Date]

EXHIBITS
Escrow Agreement

Form of Sale Order

Page 13 of 47



Case 17-10229-CSS Doc 97-2 Filed 02/10/17 Page 14 of 47

INTELLECTUAL PROPERTY ASSET PURCHASE AGREEMENT

THIS INTELLECTUAL PROPERTY ASSET PURCHASE AGREEMENT (this

“Agreement”) is made as of , 2017 (the “Effective Date”), by and between

, a (“Buyer”), and THE WET SEAL, LLC, a Delaware limited

liability company (“Seller”). Capitalized terms used herein and not otherwise defined herein have
the meaning set forth in Article 1.

RECITALS

WHEREAS, Seller is engaged in the business of operating clothing retail stores and an online
retail business;

WHEREAS, on February 2, 2017, Seller filed a voluntary petition for relief (the “Filing”)
commencing a case under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court
for the District of Delaware (the “Bankruptcy Court™);

WHEREAS, Buyer has delivered to (the “Escrow Agent”) an amount in cash (such
amount, as it may be adjusted pursuant hereto, the “Minimum Deposit”) in immediately available
funds pursuant to the terms of an escrow agreement, attached hereto as Exhibit A (the “Escrow
Agreement”), by and between the Escrow Agent and Seller;

WHEREAS, Seller believes, following consultation with Seller’s financial advisors and
retained consultants, and consideration of available alternatives, that, in light of the current
circumstances, a sale of certain of Seller’s intellectual property assets as provided herein is necessary
to preserve and maximize value, and is in the best interest of Seller, Seller’s creditors, and
stakeholders;

WHEREAS, Seller desires to sell to Buyer all of the Acquired Assets (defined below) and
transfer to Buyer the Assumed Liabilities (defined below) and Buyer desires to purchase from Seller
all of the Acquired Assets and assume all of the Assumed Liabilities, in each case upon the terms
and conditions hereinafter set forth;

WHEREAS, the execution and delivery of this Agreement and Seller’s ability to consummate
the transactions set forth in this Agreement are subject to, among other things, the entry of the Sale
Order under, inter alia, Sections 363 and 365 of the Bankruptcy Code; and

WHEREAS, the Parties desire to consummate the proposed transaction as promptly as
practicable after the Bankruptcy Court enters the Sale Order.

NOW, THEREFORE, in consideration of the premises and the mutual promises herein made,
and in consideration of the representations, warranties and covenants herein contained, and for other
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged and
intending to be legally bound hereby, the Parties agree as follows:
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ARTICLE I
DEFINITIONS

Section 1.1  Definitions. For purposes of this Agreement, the following terms have the
meaning specified or referenced below.

“Acquired Assets” shall have the meaning set forth in Section 2.1.

“Affiliate” means, with respect to any Person, any other Person directly or indirectly
controlling, controlled by, or under common control with, such other Person. For purposes of this
definition, “control” when used with respect to any Person means the power to direct the
management and policies of such Person, directly or indirectly, whether through the ownership of
voting securities, by contract or otherwise, and the terms * controlling” and “ controlled” have
correlative meanings.

“Agreement” shall have the meaning set forth in the Preamble.

“Allocation Schedule” shall have the meaning set forth in Section 3.5(a).

“Alternative Transaction” means a transaction or series of related transactions (whether by
asset sale, equity purchase, merger or otherwise) pursuant to which Seller enters into an agreement to
sell all of the Acquired Assets or any group of assets that includes all or any material portion of the
Acquired Assets to a Third Party, as the highest or best offer.

“Assumed Liabilities” shall have the meaning set forth in Section 2.3.

“Available Assets” shall mean the assets in the schedule annexed to the Sale Motion .

“Auction” shall mean the auction of the Acquired Assets.

“Avoidance Actions” means any and all claims for relief of Seller under chapter 5 of the
Bankruptcy Code, or state fraudulent conveyance, fraudulent transfer or other similar state laws.

“Bankruptcy Case” means, collectively, the bankruptcy cases commenced by Seller under
Chapter 11 of the Bankruptcy Code in the Bankruptcy Court in the Filing.

“Bankruptcy Code” means Title 11 of the United States Code, Section 101 et seq.

“Bankruptcy Court” shall have the meaning set forth in the Recitals.

“Business Day” means any day of the year, other than a Saturday or Sunday, on which
national banking institutions in New York, New York are open to the public for conducting business
and are not required or authorized by Law to close.

“Buyer” shall have the meaning set forth in the Preamble.

“Buyer Termination Notice” shall have the meaning set forth in Section 11.1(c)(i).
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“Cash Consideration” means $

“Claims” means all claims, causes of action, rights of recovery (including rights of
indemnity, warranty rights, rights of contribution, rights to refunds and rights to reimbursement) and
rights of set-off, in each case, of whatever kind or description against any Person.

“Closing” shall have the meaning set forth in Section 4.1.
“Closing Date” shall have the meaning set forth in Section 4.1.

“Closing Legal Impediment” shall have the meaning set forth in Section 9.3.

“Code” means the Internal Revenue Code of 1986, as amended.

“Contract” means any contract, agreement, undertaking, license, sublicense, sales order,
purchase order or other commitment, whether written or oral (including commitments to enter into
any of such), that is binding on any Person or any part of its property under applicable Law.

“Copyrights” means: (a) works of authorship whether or not copyrightable; and (b) any other
copyrights and works, together with all common law rights, and any applications and registrations
therefor.

“Documents” means all books, records, files, invoices, inventory records, product
specifications, customer lists and other customer-related information, cost and pricing information,
supplier lists, business plans, personnel records, catalogs, customer literature, quality control records
and manuals and credit records of customers relating to any Intellectual Property, including all data
and other information stored on hard drives (including those located on remote servers, whether
operated by Seller or by Third Party providers), discs, tapes or other media.

“Domain Names” means any domain names and uniform resource locators.

“Effective Date” shall have the meaning set forth in the Preamble.

“Encumbrance” means any charge, lien, claim, mortgage, lease, sublease, hypothecation,
deed of trust, pledge, security interest, option, right of use or possession, right of first offer or first
refusal, easement, servitude, restrictive covenant, encroachment, encumbrance, or other similar
restriction of any kind.

“Escrow Agent” shall have the meaning set forth in the Recitals.

“Escrow Agreement” shall have the meaning set forth in the Recitals.

“Excluded Assets” shall have the meaning set forth in Section 2.2.

“Excluded Liabilities” shall have the meaning set forth in Section 2.3.

“Filing” shall have the meaning set forth in the Recitals.
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“Governmental Authority” means any United States federal, state, municipal or local or any
foreign government, governmental agency or authority, or regulatory or administrative authority, or
any court, tribunal or judicial body having jurisdiction, including the Bankruptcy Court.

“Governmental Authorization” means any approval, consent, license, permit, waiver or other
authorization issued granted or otherwise made available by or under the authority of any
Governmental Authority.

“Intellectual Property” means, collectively, all (a) Copyrights, (b) Patents, (c) Trademarks
and (d) Domain Names set forth on Schedule 2.1(a).

“Knowledge” means, with respect to any matter in question, in the case of Seller, the actual
knowledge of each of : ,and , With respect to such matter.

“Law” means any foreign or domestic law, statute, code, ordinance, rule, regulation, order,
judgment, writ, stipulation, award, injunction or decree by any Governmental Authority.

“Liability” means any debt, loss, claim, damage, demand, fine, judgment, penalty, liability or
obligation (whether known or unknown, asserted or unasserted, absolute or contingent, accrued or
unaccrued, liquidated or unliquidated, or due or to become due).

“Material Adverse Effect” means any effect, change, condition, circumstance, development
or event that, individually or in the aggregate with all other effects, changes, conditions,
circumstances, developments and events has had, or would reasonably be expected to have, a
material adverse effect on the Intellectual Property of Seller, taken as a whole, excluding any effect,
change, condition, circumstance, development or event that results from or arises out of: (i) the
execution and delivery of this Agreement or the announcement thereof or the pendency or
consummation of the transactions contemplated hereby; (ii) geopolitical conditions or any outbreak
or escalation of hostilities or acts of terrorism or war or any effect, change or event that is otherwise
generally applicable to the industries and markets in which Seller operate; (iii) changes in (or
proposals to change) Laws or accounting regulations or principles; (iv) the Bankruptcy Case,
including, without limitation, the Auction and any announced liquidation of Seller or any of Seller’s
respective assets; or (v) any action expressly contemplated by this Agreement or taken at the written
request of Buyer.

“Minimum Deposit” shall have the meaning set forth in the Recitals.

“Next Highest Bidder” means the Person submitting a bid at the Auction that is the highest
bid immediately before submission of the bid submitted by the Successful Bidder.

“Qrder” means any award, writ, injunction, judgment, order or decree entered, issued, made
or rendered by any Governmental Authority.

“Qutside Date” shall have the meaning set forth in Section 11.1(b)(ii).

“Party” or “Parties” means, individually or collectively, Buyer and Seller.
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“Patents” means (a) any patent, (b) any patent applications, (c) any continuation,
continuation-in-part and divisional patent applications based on any of the foregoing, and (d) any
patents issuing from any of the items reference in the foregoing clauses (a)—(c).

“Permitted Encumbrances” means (a) Encumbrances that do not materially impair the value
of or interfere with the use of the assets to which they relate, (b) non-exclusive outbound licenses of
Intellectual Property, and (c) Encumbrances set forth on Schedule 1.1(a).

“Person” means any individual, corporation (including any non-profit corporation),
partnership, limited liability company, joint venture, estate, trust, association, organization or other
entity or Governmental Authority.

“Proceeding” means any action, arbitration, audit, hearing, investigation, litigation, or suit
(whether civil criminal, administrative or investigative) commenced, brought, conducted, or heard by
or before, or otherwise involving, any Governmental Authority, other than an Avoidance Action.

“Purchase Price” has the meaning set forth in Section 3.1.
“Qualified Bid” shall have the meaning set forth in the Sale Procedures.

“Representative” means, with respect to a particular Person, any director, officer, employee,
agent, consultant, advisor or other representative of such Person, including legal counsel,
accountants and financial advisors.

“Sale Hearing” means the hearing conducted by the Bankruptcy Court to approve the
transactions contemplated by this Agreement.

“Sale Motion” shall mean the motion filed by the Seller seeking approval of the sale of the
Available Assets.

“Sale Order” means an Order of the Bankruptcy Court approving this Agreement and the
transactions contemplated hereby, which Order shall be substantially in the form attached hereto as
Exhibit B, with such changes as are not adverse to Buyer or as the Parties may mutually agree.

“Sale Procedures” shall mean those sale procedures for the Auction as set forth in the Sale
Motion.

“Seller” shall have the meaning set forth in the Preamble.

“Seller Termination Notice” shall have the meaning set forth in Section 11.1(d)(i).

“Subsidiary” means any entity with respect to which a specified Person (or a Subsidiary
thereof) has the power, through the ownership of securities or otherwise, to elect a majority of the
directors or similar managing body.

“Successful Bidder” means the Person submitting the bid determined to be the highest or best
offer at the Auction.
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“Tax” or “Taxes” means any federal, state, provincial, local, municipal, foreign or other
income, alternative, minimum, add-on minimum, accumulated earnings, personal holding company,
franchise, capital stock, net worth, capital, profits, intangibles, windfall profits, gross receipts, value
added, sales, use, goods and services, excise, customs duties, transfer, conveyance, mortgage,
registration, stamp, documentary, recording, premium, severance, environmental (including taxes
under Section 59A of the Code),natural resources, real property, personal property, ad valorem,
intangibles, rent, occupancy, license, occupational, employment, unemployment insurance, social
security, disability, workers’ compensation, payroll, health care, withholding, estimated or other
similar tax, duty, levy or other governmental charge or assessment or deficiency thereof (including
all interest and penalties thereon and additions thereto), in each case imposed by any Governmental
Authority.

“Tax Return” means any return, declaration, report, claim for refund, information return or
other document (including any related or supporting estimates, elections, schedules, statements, or
information) filed with or required to be filed with any Governmental Authority in connection with
the determination, assessment or collection of any Tax or the administration of any laws, regulations
or administrative requirements relating to any Tax.

“Third Party” means a Person who or which is neither a Party nor an Affiliate of a Party.

“Trademarks” means all trade names, business names, logos, slogans, designs, common law
trademarks and service marks, trademark and service mark registrations and applications therefor,
and all goodwill appurtenant to any or all of the foregoing.

“Transaction Documents” means this Agreement, the Escrow Agreement, and any other
agreements, instruments or documents entered into pursuant to this Agreement.

“Transfer Taxes” shall have the meaning set forth in Section 8.1(a).

Section 1.2  Other Definitions and Interpretive Matters.

@) Unless otherwise indicated to the contrary in this Agreement by the context or
use thereof:

Q) When calculating the period of time before which, within which or
following which any act is to be done or step taken pursuant to this Agreement, the
date that is the reference date in calculating such period shall be excluded. If the last
day of such period is a day other than a Business Day, the period in question shall
end on the next succeeding Business Day.

(i)  Any reference in this Agreement to $ means U.S. dollars.

(iii)  Unless the context otherwise requires, all capitalized terms used in the
Exhibits and Schedules shall have the respective meanings assigned in this
Agreement. No reference to or disclosure of any item or other matter in the Exhibits
and Schedules shall be construed as an admission or indication that such item or
other matter is material or that such item or other matter is required to be referred to
or disclosed in the Exhibits and Schedules. No disclosure in the Exhibits and
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Schedules relating to any possible breach or violation of any Contract or Law shall
be construed as an admission or indication that any such breach or violation exists or
has actually occurred. Any information, item or other disclosure set forth in any
Schedule shall be deemed to have been set forth in all other applicable Schedules if
the relevance of such disclosure to such other Schedule is reasonably apparent from
the facts specified in such disclosure. All Exhibits and Schedules attached or
annexed hereto or referred to herein are hereby incorporated in and made a part of
this Agreement as if set forth in full herein.

(iv)  Any reference in this Agreement to gender includes all genders, and
words importing the singular number also include the plural and vice versa.

(v) The provision of a table of contents, the division of this Agreement
into Articles, Sections and other subdivisions and the insertion of headings are for
convenience of reference only and shall not affect or be utilized in the construction or
interpretation of this Agreement. All references in this Agreement to any “Section,”
“Article,” “Schedule,” or “Exhibit” are to the corresponding Section, Article,
Schedule, or Exhibit of or to this Agreement unless otherwise specified.

(vi)  Words such as “herein,” “hereof” and “hereunder” refer to this
Agreement as whole and not merely to a subdivision in which such words appear,
unless the context otherwise requires.

(vii)  The word “including” or any variation thereof means “including,
without limitation,” and shall not be construed to limit any general statement that it
follows to the specific or similar items or matters immediately following it.

(b) No Strict Construction. Buyer, on the one hand, and Seller, on the other hand,
participated jointly in the negotiation and drafting of this Agreement, and, in the event an ambiguity
or question of intent or interpretation arises, this Agreement shall be construed as jointly drafted by
Buyer, on the one hand, and Seller, on the other hand, and no presumption or burden of proof shall
arise favoring or disfavoring any Party by virtue of the authorship of any provision of this
Agreement. Without limitation as to the foregoing, no rule of strict construction construing
ambiguities against the draftsperson shall be applied against any Person with respect to this
Agreement.

ARTICLE Il
PURCHASE AND SALE

Section 2.1  Purchase and Sale of the Acquired Assets. Upon the terms and subject to the
conditions of this Agreement, on the Closing Date, Seller shall sell, transfer, assign, convey and
deliver, or cause to be sold, transferred, assigned, conveyed and delivered, to Buyer, and Buyer shall
purchase, all right, title, and interest of Seller in, to, or under (collectively, the “Acquired Assets”):

@) the Intellectual Property;

(b) all Documents associated with the assets referenced in this Section 2.1;
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(c) all goodwill associated with the assets referenced in this Section 2.1;

(d) all Claims of Seller (other than warranty claims and Avoidance Actions) to the
extent arising out of, or relating to, the assets referenced in clauses (a) and (b) of this Section 2.1;
and

(e) all transferrable rights of Seller under non-disclosure or confidentiality, non-
compete, or non-solicitation Contracts relating to any asset referenced in this Section 2.1.

Section 2.2 Excluded Assets. Notwithstanding anything herein to the contrary, the Buyer
shall acquire no right, title, or interest in any assets, properties, rights, interests, or claims of any kind
or description of Seller that are not Acquired Assets (collectively, the “Excluded Assets”).

Section 2.3 Assumed Liabilities. Upon the terms and subject to the conditions of this
Agreement, at the Closing, Buyer shall assume and agree to perform and discharge, when due (in
accordance with their respective terms and subject to the respective conditions thereof) all Liabilities
arising from the ownership of the Acquired Assets and the use thereof by Buyer after the Closing
(collectively, the “Assumed Liabilities).Excluded Liabilities. Notwithstanding any provision in this
Agreement to the contrary, Buyer shall not assume and shall not be obligated to assume or be
obliged to pay, perform, or otherwise discharge, and Seller shall be solely and exclusively liable with
respect to, any Liability of Seller that is not an Assumed Liability (such Liabilities, collectively, the
“Excluded Liabilities”).

Section 2.4 Further Assurances. At the Closing, Seller shall, upon Buyer’s request,
execute and deliver to Buyer such other instruments of transfer as shall be reasonably necessary to
vest in Buyer title to the Acquired Assets, and Seller, on the one hand, and Buyer, on the other hand,
shall use their respective commercially reasonable efforts to take, or cause to be taken, all
appropriate action, do or cause to be done all things necessary under applicable Law, and execute
and deliver such instruments and documents and to take such other actions, as may be required to
consummate the transactions contemplated by this Agreement at or after the Closing; provided that
nothing in this Section 2.6 shall prohibit Seller from ceasing operations or winding up Seller’s affairs
following the Closing. In furtherance and not in limitation of the foregoing, in the event that any of
the Acquired Assets shall not have been conveyed at Closing, Seller shall use commercially
reasonable efforts to convey such Acquired Assets to Buyer as promptly as practicable after the
Closing.

ARTICLE I

PURCHASE PRICE
Section 3.1  Purchase Price. The purchase price (the “Purchase Price”) for the purchase,
sale, assignment and conveyance of Seller’s right, title, and interest in, to, and under the Acquired
Assets shall consist of:

@) cash in the amount of the Cash Consideration; and

(b) the assumption of the Assumed Liabilities.

01:21527857.3



Case 17-10229-CSS Doc 97-2 Filed 02/10/17 Page 22 of 47

Section 3.2  Minimum Deposit. Buyer has delivered to the Escrow Agent the Minimum
Deposit in immediately available funds pursuant to the Escrow Agreement. The Minimum Deposit
shall not be subject to any lien, attachment, trustee process, or any other judicial process of any
creditor of Seller or Buyer. The Minimum Deposit shall be retained by Seller at the Closing (and
deducted from the Purchase Price due and payable at the Closing), or if this Agreement is
terminated, treated in the manner set forth in Section 11.2. All costs associated with the Escrow
Agreement shall be borne by Buyer.

Section 3.3  Closing Date Payments. At the Closing, (a) Buyer shall pay to Seller cash by
wire transfer of immediately available funds in an amount equal to the Cash Consideration minus the
Minimum Deposit and (b) Buyer and Seller shall direct the Escrow Agent to indefeasibly transfer the
Minimum Deposit to an account designated by Seller.

Section 3.4  Discharge of Assumed Liabilities After Closing. Following the Closing,
Buyer shall pay, perform or satisfy the Assumed Liabilities from time to time and as such Assumed
Liabilities become due and payable or are required to be performed or satisfied in accordance with
their respective terms.

Section 3.5  Allocation of Purchase Price.

€)] No later than ten (10) days following the Closing Date, Buyer shall deliver to
Seller an allocation schedule(s) allocating the Purchase Price (as may be adjusted pursuant to the
terms of this Agreement) among the Acquired Assets of Seller, including the Assumed Liabilities to
the extent such Liabilities are required to be treated as part of the purchase price for Tax purposes in
accordance with Section 1060 of the Code (the “Allocation Schedule™). Such Allocation Schedule
shall become final, binding and conclusive upon Seller and Buyer on the 30th day following Seller’s
receipt of such statement, unless prior to such 30th day Seller delivers to Buyer a written notice
disputing such Allocation Schedule that sets forth what Seller believes represent the proper
allocation of the Purchase Price and Assumed Liabilities among the Acquired Assets. If Seller
delivers such a dispute notice, then Buyer and Seller shall seek in good faith to agree upon the proper
allocation under Section 1060 of the Code during the ten-day period beginning on the date Buyer
receives such dispute notice. If such an agreement cannot be reached during such ten-day period,
then, within ten days thereafter, Buyer, on the one hand, and Seller, on the other hand, shall jointly
engage and submit the unresolved dispute to a nationally recognized independent registered public
accounting firm appointed by mutual agreement of Buyer and Seller, or, if they are unable to agree,
selected by the Bankruptcy Court. Buyer and Seller shall use each of their reasonable best efforts to
cause such firm to issue such firm’s written determination regarding the proper allocation under
Section 1060 as applicable to the terms of this Agreement within fifteen days after such dispute is
submitted. Each Party shall use commercially reasonable efforts to furnish to such firm such work
papers and other documents and information as such firm may reasonably request. The
determination of such firm shall be final, binding and conclusive upon Buyer and Seller absent
manifest error. The Allocation Schedule shall be revised in accordance with Section 1060 of the
Code to appropriately take into account any additional payments made under this Agreement
following the foregoing determination.

(b) In administering any Proceeding, the Bankruptcy Court shall not be required
to apply the Allocation Schedule(s) in determining the manner in which the Purchase Price should be
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allocated as between Seller and Seller’s estates. Buyer and Seller will each file all Tax Returns
(including IRS Forms 8594) consistent with the Allocation Schedule(s) established in accordance
with this Section 3.5. Seller, on the one hand, and Buyer, on the other hand, each agree to provide
the other promptly with any other information required to complete IRS Forms 8594. Neither Buyer
nor Seller shall take any Tax position inconsistent with such Allocation Schedule, and neither Buyer
nor Seller shall agree to any proposed adjustment based upon or arising out of Allocation Schedule
by any Governmental Authority without first giving the other Party prior written notice; provided,
however, that nothing contained herein shall prevent Buyer or Seller from settling any proposed
deficiency or adjustment by any Governmental Authority based upon or arising out of the Allocation
Schedule, and neither Buyer nor Seller shall be required to litigate before any court any proposed
deficiency or adjustment by any Governmental Authority based upon or arising out of such
Allocation Schedule.

ARTICLE IV
CLOSING

Section4.1  Closing Date. Upon the terms and subject to the conditions hereof, the
closing of the sale of the Acquired Assets and the assumption of the Assumed Liabilities
contemplated hereby (the “Closing”) shall take place at the offices of Young Conaway Stargatt &
Taylor, LLP, Rodney Square, 1000 N. King Street, Wilmington, Delaware, no later than the first
(1st) Business Day following the date on which the conditions set forth in Article X and Article X
have been satisfied or (if permissible) waived (other than the conditions that by their nature are to be
satisfied by actions taken at the Closing, but subject to the satisfaction or (if permissible) waiver of
such conditions), or at such other place or time as Buyer and Seller may mutually agree. The date
and time at which the Closing actually occurs is referred to as the “Closing Date.”

Section 4.2  Buyer’s Deliveries. At the Closing, Buyer shall deliver to Seller:

@) the closing date payment in accordance with clause (a) of Section 3.3;

(b) each other Transaction Document not previously executed to which Buyer is a
party, duly executed by Buyer;

(©) the certificates of Buyer to be received by Seller pursuant to Sections 10.1 and
10.2; and

(d) such assignments and other good and sufficient instruments of assumption and
transfer, in form reasonably satisfactory to Seller, as Seller may reasonably request to transfer and
assign the Acquired Assets and Assumed Liabilities to Buyer.

Section 4.3 Seller’s Deliveries. At the Closing, Seller shall deliver to Buyer:

@) each other Transaction Document to which Seller is a party, duly executed by
Seller;

(b) a copy of the Sale Order entered by the Bankruptcy Court;

01:21527857.3

10



Case 17-10229-CSS Doc 97-2 Filed 02/10/17 Page 24 of 47

(c) the certificates of Seller to be received by Buyer pursuant to Sections 9.1 and
9.2; and

(d) such bills of sale, deeds, endorsements, assignments, UCC terminations and
other filings and other good and sufficient instruments, in form reasonably satisfactory to Buyer,
which are necessary to vest in Buyer all the right, title and interest of Seller in, to or under any or all
of the Acquired Assets free and clear of Encumbrances other than Permitted Encumbrances.

ARTICLE V
REPRESENTATIONS AND WARRANTIES OF SELLER

Except as set forth in the Schedules, Seller hereby represents and warrants to Buyer that the
statements contained in this Article V are true and correct:

Section 5.1  Organization and Good Standing. Seller is an entity duly organized, validly
existing and in good standing under the Laws of the jurisdiction of Seller’s organization. Subject to
the limitations imposed on Seller as a result of the Filing, Seller has the requisite limited liability
company power and authority to own or lease and to operate and use Seller’s properties.

Section 5.2 Authority; Validity; Consents. Seller has, subject to requisite Bankruptcy
Court approval, as applicable, the requisite limited liability company power and authority necessary
to enter into and perform Seller’s obligations under this Agreement and the other Transaction
Documents to which Seller is a party and to consummate the transactions contemplated hereby and
thereby. This Agreement has been duly and validly executed and delivered by Seller and each other
Transaction Document required to be executed and delivered by Seller at the Closing will be duly
and validly executed and delivered by Seller at the Closing. Subject to requisite Bankruptcy Court
approval, as applicable, this Agreement and the other Transaction Documents constitute, with
respect to Seller, the legal, valid and binding obligations of Seller, enforceable against Seller in
accordance with their respective terms, except as such enforceability is limited by bankruptcy,
insolvency, reorganization, moratorium or similar laws now or hereafter in effect relating to
creditors’ rights generally or general principles of equity. Subject to, and after giving effect to,
requisite Bankruptcy Court approval (including, without limitation, the Sale Order), as applicable,
and except (a) for entry of the Sale Order and (b) for notices, filings and consents required in
connection with the Bankruptcy Case, Seller is not required to give any notice to, make any filing
with or obtain any consent from any Person (including any Governmental Authority) in connection
with the execution and delivery of this Agreement and the other Transaction Documents or the
consummation or performance of any of the transactions contemplated hereby and thereby, except
for such notices, filings and consents, the failure of which to provide, make or obtain, would not,
individually or in the aggregate, have a Material Adverse Effect.

Section 5.3 Title to Acquired Assets. Immediately prior to Closing, Seller will have and,
upon delivery to Buyer on the Closing Date of the instruments of transfer contemplated by Section
4.3, and subject to the terms of the Sale Order, Seller will thereby transfer to Buyer, marketable title
to or, a valid contractual interest in all of the Acquired Assets free and clear of all Encumbrances,
except (i) as set forth on Schedule 5.3 and (ii) for Permitted Encumbrances.
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Section 5.4  Taxes. There are no Encumbrances for Taxes on any of the Acquired Assets
other than Permitted Encumbrances.

Section 5.5  Legal Proceedings. As of the date hereof, except for the Bankruptcy Case
[and as set forth on Schedule 5.5,] there is no Proceeding or Order pending, outstanding or, to
Seller’s Knowledge, threatened against Seller that (a) seeks to restrain or prohibit or otherwise
challenge the consummation, legality or validity of the transactions contemplated hereby or (b)
would have, individually or in the aggregate, a Material Adverse Effect.

Section 5.6 Brokers or Finders. Except as set forth on Schedule 5.6 hereof, Seller has not
incurred any obligation or liability, contingent or otherwise, for brokerage or finders’ fees or agents’
commissions or other similar payment in connection with this Agreement, the other Transaction
Documents or the transactions contemplated hereby or thereby for which Buyer is or will become
liable, and Seller shall indemnify and hold harmless Buyer from any claims with respect to any such
fees or commissions.

Section 5.7  Intellectual Property.

€)] The issued Patents, registered Trademarks and registered Copyrights included
in the Acquired Assets are subsisting and, to Seller’s Knowledge, valid and enforceable. Seller owns
and possesses, free and clear of all Encumbrances (other than Permitted Encumbrances), all right,
title, and interest in and to the Intellectual Property included in the Acquired Assets, except as would
not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.

(b) To Seller’s Knowledge, no third party is infringing or misappropriating any
Intellectual Property included in the Acquired Assets in a material manner.

Section 5.8  No Other Representations or Warranties; No Survival. Buyer acknowledges
that, except for the representations and warranties contained in this Article V, neither Seller nor any
other Person on behalf of Seller makes any express or implied representation or warranty with
respect to Seller or with respect to any information provided by or on behalf of Seller to Buyer. The
representations and warranties of Seller will expire upon the earlier of the Closing Date or the
termination of this Agreement.

ARTICLE VI

REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer hereby represents and warrants to Seller that the statements contained in this
Article VI are true and correct:

Section 6.1  Organization and Good Standing. Buyer is a , duly organized,
validly existing and in good standing under the laws of the jurisdiction of Buyer’s organization.
Buyer has the requisite power and authority to own or lease and to operate and use Buyer’s
properties and to carry on Buyer’s business as now conducted.

Section 6.2  Authority; Validity; Consents. Buyer has the requisite power and authority
necessary to enter into and perform Buyer’s obligations under this Agreement and the other
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Transaction Documents to which it is a party and to consummate the transactions contemplated
hereby and thereby. The execution, delivery and performance of this Agreement by Buyer and the
consummation by Buyer of the transactions contemplated herein have been duly and validly
authorized by all requisite corporate actions in respect thereof. This Agreement has been duly and
validly executed and delivered by Buyer and each other Transaction Document to which Buyer is a
party will be duly and validly executed and delivered by Buyer at the Closing. This Agreement and
the other Transaction Documents to which Buyer is a party constitute the legal, valid and binding
obligation of Buyer, enforceable against Buyer in accordance with their respective terms, except as
such enforceability is limited by bankruptcy, insolvency, reorganization, moratorium or similar laws
now or hereafter in effect relating to creditors’ rights generally or general principles of equity.
Subject to requisite Bankruptcy Court approval, as applicable, Buyer is not and will not be required
to give any notice to or obtain any consent from any Person in connection with the execution and
delivery of this Agreement and the other Transaction Documents to which it is a party or the
consummation or performance of any of the transactions contemplated hereby or thereby.

Section 6.3  No Conflict. When the consents and other actions described in Section 6.2
have been obtained and taken, the execution and delivery of this Agreement and the other
Transaction Documents and the consummation of the transactions provided for herein and therein
will not result in the breach of any of the terms and provisions of, or constitute a default under, or
conflict with, or cause any acceleration of any obligation of Buyer under (a) any agreement,
indenture, or other instrument to which it is bound, (b) the certificate of incorporation of Buyer, ()
any Order or (d) any Law.

Section 6.4  Availability of Funds; Solvency. Buyer' has and will have at the Closing
sufficient cash in immediately available funds to pay the Purchase Price and any other costs, fees and
expenses required to be paid by it under this Agreement and the other Transaction Documents. As
of the Closing and immediately after consummating the transactions contemplated by this
Agreement and the other transactions contemplated by the Transaction Documents, Buyer will not,
assuming the accuracy of Seller’s representations and warranties under this Agreement, (i) be
insolvent (either because Buyer’s financial condition is such that the sum of Buyer’s debts is greater
than the fair value of Buyer’s assets or because the present fair value of Buyer’s assets will be less
than the amount required to pay Buyer’s probable Liability on Buyer’s debts as they become
absolute and matured), (ii) have unreasonably small capital with which to engage in Buyer’s
business or (iii) have incurred or plan to incur debts beyond Buyer’s ability to repay such debts as
they become absolute and matured.

Section 6.5  Litigation. There are no Proceedings pending or, to the knowledge of Buyer,
threatened, that would affect in any material respect Buyer’s ability to perform Buyer’s obligations
under this Agreement or any other Transaction Documents or to consummate the transactions
contemplated hereby or thereby.

Section 6.6  Brokers or Finders. Neither Buyer nor any Person acting on behalf of Buyer
has paid or become obligated to pay any fee or commission to any broker, finder, investment banker,

! Bidders: If Buyer is formed for the purpose of this transaction, or is otherwise thinly capitalized, a Parent Guarantee
provision will be added to this Agreement.
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agent or intermediary for or on account of the transactions contemplated by this Agreement for
which Seller is or will become liable, and Buyer shall hold harmless and indemnify Seller from any
claims with respect to any such fees or commissions.

Section 6.7  Condition of Acquired Assets; Representations. Notwithstanding anything
contained in this Agreement to the contrary, Buyer acknowledges and agrees that Seller is not
making any representations or warranties whatsoever, express or implied, beyond those expressly
given by Seller in Article VV (subject to the disclosures set forth on the Schedules), and Buyer
acknowledges and agrees that, except for the representations and warranties contained therein, the
Acquired Assets are being transferred on a “where is” and, as to condition, “as is” basis. Buyer
acknowledges that it has conducted to Buyer’s satisfaction Buyer’s own independent investigation of
Seller’s business and, in making the determination to proceed with the transactions contemplated by
this Agreement, Buyer has relied on the results of Buyer’s own independent investigation. In
connection with Buyer’s investigation, Buyer has received or may receive from Seller certain
projections, forward-looking statements and other forecasts and certain business plan information.
Buyer acknowledges that there are uncertainties inherent in attempting to make such estimates,
projections and other forecasts and plans, that Buyer is familiar with such uncertainties, that Buyer is
taking full responsibility for making Buyer’s own evaluation of the adequacy and accuracy of all
estimates, projections and other forecasts and plans so furnished to Buyer (including the
reasonableness of the assumptions underlying such estimates, projections, forecasts or plans), and
that Buyer shall have no claim against anyone with respect thereto. Accordingly, Buyer
acknowledges that Seller makes no representation or warranty with respect to such estimates,
projections, forecasts or plans (including the reasonableness of the assumptions underlying such
estimates, projections, forecasts or plans).

ARTICLE VII

ACTIONS PRIOR TO THE CLOSING DATE

Section 7.1 Operations Prior to the Closing Date. Seller covenants and agrees that, except
(i) as expressly contemplated by this Agreement, (ii) [as disclosed in Schedule 7.1, (iii)] with the
prior written consent of Buyer (which consent, other than with respect to Section 7.1(b)(ii), shall not
be unreasonably withheld or delayed), [(iv)] as required by the Bankruptcy Court or [(v)] as
otherwise required by Law, after the Effective Date and prior to the Closing Date:

@ Seller shall use commercially reasonable efforts, taking into account Seller’s
status as debtors-in-possession in the Bankruptcy Case, to maintain and preserve the Acquired
Assets in their present condition and, without limiting the generality of the foregoing,

(b) Seller shall not:

Q) sell, lease (as lessor), transfer or otherwise dispose of, or mortgage or
pledge, or voluntarily impose or suffer to be imposed any Encumbrance (other than
Assumed Liabilities and Permitted Encumbrances) on, any Acquired Asset;

cancel or compromise any material claim or waive or release any material right, in each case, that is
a claim or right related to an Acquired Asset; or
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enter into any agreement or commitment to take any action prohibited by this Section 7.1.

Section 7.2  Bankruptcy Court Filings and Approval.

@) Seller shall use Seller’s commercially reasonable efforts to obtain entry of the
Sale Order and such other relief from the Bankruptcy Court as may be necessary or appropriate in
connection with this Agreement and the consummation of the transactions contemplated by this
Agreement. Buyer agrees that it will promptly take such actions as are reasonably requested by
Seller to assist in obtaining entry of the Sale Order and, consistent with Section 2.6, a finding by the
Bankruptcy Court of adequate assurance of future performance by Buyer.

(b) Seller and Buyer acknowledge that this Agreement and the sale of the
Acquired Assets are subject to Bankruptcy Court approval. Seller and Buyer acknowledge that to
obtain such approval, Seller must demonstrate that they have taken reasonable steps to obtain the
highest or otherwise best offer possible for the Acquired Assets and Buyer hereby agrees to provide
all appropriate assurances thereof necessary in order to obtain the foregoing approvals.

(©) Seller shall give all notices required to be given by applicable Law, to all
Persons entitled thereto, of all motions (including the motions seeking entry of the Sale Order),
orders, hearings and other proceedings relating to this Agreement and the transactions contemplated
hereby and thereby and such additional notice as ordered by the Bankruptcy Court or as Buyer may
reasonably request. Seller shall promptly provide Buyer with copies of all communications from the
Bankruptcy Court relating to the motions seeking entry of the Sale Order.

(d) Inthe event an appeal is taken or a stay pending appeal is requested, from the
Sale Order, Seller shall immediately notify Buyer of such appeal or stay request and shall provide to
Buyer promptly a copy of the related notice of appeal or order of stay. Seller shall also provide
Buyer with written notice of any motion or application filed in connection with any appeal from or
stay request in respect of such order. Seller and Buyer shall use each of their respective
commercially reasonable efforts to defend such appeal or stay request and obtain an expedited
resolution of such appeal.

(e) After entry of the Sale Order, Seller shall not take any action that is intended
to, or fail to take any action the intent of which failure to act is to, result in the reversal, voiding,
modification or staying of the Sale Order.

ARTICLE VIII

ADDITIONAL AGREEMENTS
Section 8.1  Taxes.

@ Any sales, use, property transfer or gains, documentary, stamp, registration,
recording or similar Tax (including, for certainty, goods and services tax, harmonized sales tax and
land transfer tax) payable in connection with the sale or transfer of the Acquired Assets (“Transfer
Taxes”) shall be borne by Buyer and, to the extent Seller is required by applicable Law to pay
Transfer Taxes, such Transfer Taxes shall be paid by Buyer to Seller at Closing. Seller and Buyer
shall use reasonable efforts and cooperate in good faith to exempt the sale and transfer of the
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Acquired Assets from any such Transfer Taxes. Seller shall prepare and file all necessary Tax
Returns or other documents with respect to all such Transfer Taxes; provided, however, that in the
event any such Tax Return requires execution by Buyer, Seller shall prepare and deliver to Buyera
copy of such Tax Return at least three (3) Business Days before the due date thereof, and Buyer
shall promptly execute such Tax Return and deliver it to Seller, which shall cause it to be filed.

(b) Buyer and Seller agree to furnish or cause to be furnished to each other, upon
request, as promptly as practicable, such information and assistance relating to the Acquired Assets
(including access to Documents) as is reasonably necessary for the filing of all Tax Returns, the
making of any election relating to Taxes, the preparation for any audit by any taxing authority and
the prosecution or defense of any claims, suit or proceeding relating to any Tax; provided,
however, that (other than as required pursuant to this Section 8.1(b)) neither Buyer nor Seller shall
be required to disclose the contents of its income tax returns to any Person. Any expenses incurred
in furnishing such information or assistance pursuant to this Section 8.1(b) shall be borne by the
Party requesting it.

(©) Notwithstanding any other provisions in this Agreement, Buyer and Seller
hereby waive compliance with all “bulk sales,” “bulk transfer” and similar laws that may be
applicable with respect to the sale and transfer of any or all of the Acquired Assets to Buyer.

Section 8.2  Payments Received. Seller, on the one hand, and Buyer, on the other hand,
each agree that, after the Closing, each will hold and will promptly transfer and deliver to the other,
from time to time as and when received by them, any cash, checks with appropriate endorsements
(using each of their best efforts not to convert such checks into cash) or other property that they may
receive on or after the Closing which properly belongs to the other and will account to the other for
all such receipts.

Section 8.3  Confidentiality. The terms of any confidentiality agreement to which Buyer
(or an Affiliate of Buyer) is party in respect of Seller (or any Affiliate thereof) shall continue in full
force and effect until the Closing, at which time Buyer’s obligations under any such confidentiality
agreement shall terminate only insofar as they pertain to the Acquired Assets.

ARTICLE IX

CONDITIONS PRECEDENT TO THE OBLIGATION OF BUYER TO CLOSE

Buyer’s obligation to consummate the transactions contemplated by this Agreement is
subject to the satisfaction or waiver, at or prior to the Closing, of each of the following conditions:

Section 9.1  Accuracy of Representations. The representations and warranties of Seller
contained in Article V shall be true and correct as of the date hereof and as of the Closing Date as
though made on and as of the Closing Date (except that those representations and warranties which
address matters only as of a particular date need only be true and correct as of such date); provided,
however, that the condition in this Section 9.1 shall be deemed to be satisfied so long as any failure
of such representations and warranties to be true and correct (without giving effect to any limitation
as to “materiality” or “Material Adverse Effect” set forth therein), individually or in the aggregate,
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has not had and would not reasonably be expected to have a Material Adverse Effect. Buyer shall
have received a certificate of Seller, signed by a duly authorized officer of Seller, to that effect.

Section 9.2 Seller’s Performance. Seller shall have performed and complied with in all
material respects the covenants and agreements that Seller is required to perform or comply with
pursuant to this Agreement at or prior to the Closing, and Buyer shall have received a certificate of
Seller to such effect signed by a duly authorized officer of Seller.

Section 9.3 No Order. No Governmental Authority shall have enacted, issued,
promulgated or entered any Order which is in effect and has the effect of making illegal or otherwise
prohibiting the consummation of the transactions contemplated by this Agreement (a “Closing Legal
Impediment”); provided, however, that prior to asserting this condition Buyer shall have taken all
actions required by Section 7.2 to prevent the occurrence or entry of any such Closing Legal
Impediment and to remove or appeal as promptly as possible any such Closing Legal Impediment.

Section 9.4  Governmental Authorizations. Any applicable waiting period under any
applicable material antitrust or competition Law shall have expired or been terminated and any other
material approval under any applicable antitrust or competition Law shall have been received.

Section 9.5  Seller’s Deliveries. Each of the deliveries required to be made to Buyer
pursuant to Section 4.3 shall have been so delivered.

Section 9.6 Sale Order. The Bankruptcy Court shall have entered the Sale Order and the
Sale Order shall not be subject to a stay pending appeal.

ARTICLE X

CONDITIONS PRECEDENT TO THE OBLIGATION OF SELLER TO CLOSE

Seller’s obligation to consummate the transactions contemplated by this Agreement is subject
to the satisfaction or waiver, at or prior to the Closing, of each of the following conditions:

Section 10.1  Accuracy of Representations. The representations and warranties of Buyer
contained in Article V1 shall be true and correct as of the date hereof and as of the Closing Date as
though made on and as of the Closing Date (except that those representations and warranties which
address matters only as of a particular date need only be true and correct as of such date); provided,
however, that the condition in this Section 10.1 shall be deemed to be satisfied so long as any failure
of such representations and warranties to be true and correct (without giving effect to any limitation
as to “materiality” or “material adverse effect” set forth therein), individually or in the aggregate, has
not had and would not reasonably be expected to prevent or materially impair the ability of Buyer to
consummate the transactions contemplated by this Agreement. Seller shall have received a
certificate of Buyer, signed by a duly authorized officer of Buyer, to that effect.

Section 10.2 Buyer’s Performance. Buyer shall have performed and complied with in all
material respects the covenants and agreements that Buyer is required to perform or comply with
pursuant to this Agreement at or prior to the Closing, and Seller shall have received a certificate of
Buyer to such effect signed by a duly authorized officer thereof.
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Section 10.3 No Order. No Closing Legal Impediment shall be in effect, provided,
however, that prior to asserting this condition Seller shall have taken all actions required by
Section 7.2 to prevent the occurrence or entry of any such Closing Legal Impediment and to remove
or appeal as promptly as possible any such Closing Legal Impediment.

Section 10.4 Governmental Authorizations. Any applicable waiting period under any
material applicable antitrust or competition Law shall have expired or been terminated and any other
material approval under any applicable antitrust or competition Law shall have been received.

Section 10.5 Buyer’s Deliveries. Each of the deliveries required to be made to Seller
pursuant to Section 4.2 shall have been so delivered.

Section 10.6  Sale Order in Effect. The Bankruptcy Court shall have entered the Sale Order
and the Sale Order shall not be subject to a stay pending appeal.

ARTICLE XI

TERMINATION

Section 11.1 Termination Events. Anything contained in this Agreement to the contrary
notwithstanding (other than as provided in the last sentence of this Section 11.1), this
Agreement may be terminated at any time prior to the Closing Date:

@) by mutual written consent of Seller and Buyer; or
(b) by either Seller or Buyer:

Q) if the Bankruptcy Court does not approve this Agreement for any
reason or if a Governmental Authority issues a final, non-appealable ruling or
Order permanently prohibiting the transactions contemplated hereby, provided,
however, that the right to terminate this Agreement pursuant to this Section
11.1(b)(i) shall not be available to any Party whose breach of any of its
representations, warranties, covenants or agreements contained herein results in
such failure to approve, such ruling or Order;

(i) if the Closing shall not have occurred by the close of business on

__, 2017 (the “Outside Date™); provided, however, that the right to

terminate this Agreement pursuant to this Section 11.1(b)(ii) shall not be available to
any Party whose breach of any of such Party’s representations, warranties, covenants,
or agreements contained herein results in the failure of the Closing to be
consummated by such time; provided, further, that if as of the Outside Date, all of the
conditions precedent to the Closing other than the conditions set forth in Sections 9.4
and 10.4 (and other than those conditions that by their terms are to be satisfied at the
Closing or on the Closing Date) shall have been satisfied as of the Outside Date, then

Seller shall be entitled to extend the Outside Date until _, 2017, upon
written notice to the Buyer, in which case the Outside Date shall be deemed for all
purposes to be _,2017;
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(iii)  if (A) the Sale Hearing is not held on or before _,2017;
provided, however, if the Sale Hearing is delayed due to the Bankruptcy Court’s
unavailability, the next Business Day on which the Bankruptcy Court is available, or
(B) the Bankruptcy Court has not entered the Sale Order on or before
__, 2017; provided, however, if approval of the Sale Order is delayed due to the
Bankruptcy Court’s unavailability, the next Business Day on which the Bankruptcy
Court is available;

(iv)  if the Sale Order is vacated; or

(v) if Sellers enter into a definitive agreement with respect to an
Alternative Transaction because Buyer is not the Successful Bidder at the Auction;
provided, however, that if Buyer is the Next Highest Bidder, then Buyer may not
terminate this Agreement or withdraw its irrevocable offer unless and until such
Alternative Transaction has closed; or

(©) Seller (A) files any stand-alone plan of reorganization or liquidation that does

not contemplate, the implementation or consummation of, the transactions provided for in this
Agreement or (B) consummates an Alternative Transaction; or by Buyer:

01:21527857.3

Q) in the event of any breach by Seller of any of Seller’s agreements,
covenants, representations or warranties contained herein that would result in the
failure of a condition set forth in Article IX to be satisfied, and the failure of Seller
to cure such breach by the earlier of (A) the Outside Date and (B) the date that is 15
days after receipt of the Buyer Termination Notice; provided, however, that (1)
Buyer is not in breach of any of Buyer’s representations, warranties, covenants or
agreements contained herein in a manner that would result in the failure of a
condition set forth in Article X to be satisfied, (2) Buyer notifies Seller in writing
(the “Buyer Termination Notice”) of Buyer’s intention to exercise Buyer’s rights
under this Section 11.1(c)(i) as a result of the breach, and (3) Buyer specifies in the
Buyer Termination Notice the representation, warranty, covenant or agreement
contained herein of which Seller is allegedly in breach;

(i) if the Bankruptcy Case is dismissed or converted to a case under
Chapter 7 of the Bankruptcy Code and neither such dismissal nor conversion
expressly contemplates the transactions provided for in this Agreement; or

(iii)  if any conditions to the obligations of Buyer set forth in Article 1X
shall have become incapable of fulfillment other than as a result of a breach by Buyer
of any covenant or agreement contained in this Agreement; or

(d) by Seller:

Q) except as provided in Section 11.1(d)(iii), in the event of any breach
by Buyer of any of Buyer’s agreements, covenants, representations or warranties
contained herein that would result in the failure of a condition set forth in Article X
to be satisfied, and the failure of Buyer to cure such breach by the earlier of (A) the
Outside Date and (B) the date that is 15 days after receipt of the Seller Termination
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Notice; provided, however, that Seller (1) is not itself in material breach of any of
Seller’s representations, warranties, covenants or agreements contained herein, (2)
notify Buyer in writing (the “Seller Termination Notice™) of Seller’s intention to
exercise Seller’s rights under this Section 11.1(d)(i) as a result of the breach, and (3)
specify in the Seller Termination Notice the representation, warranty, covenant or
agreement contained herein of which Buyer is allegedly in breach;

(i) if Seller consummates a sale, transfer or other disposition of any
portion of the Acquired Assets in a transaction or series of transactions with one or
more Persons other than Buyer; or

(iii)  ifthe Sale Order with respect to the transactions contemplated by this
Agreement has been entered and is not subject to any stay on enforcement and (A)
Seller has provided Buyer with written notice that Seller is prepared to consummate
the transactions contemplated by this Agreement, (B) the conditions to Closing in
Article 1X have been satisfied (or waived by Buyer), other than those conditions that
by their nature can only be satisfied at Closing, and (C) the Closing Date does not
occur within one (1) Business Day of Seller providing Buyer with such notice.

For the avoidance of doubt, the Parties acknowledge and agree, that in the event that Seller
determines, in Seller’s reasonable discretion, that the last overbid submitted by Buyer is better than
all other Qualified Bids as such Qualified Bids may be amended by an overbid submitted at the
Auction, then within two Business Days following the conclusion of the Auction, Sellers and Buyer
shall enter into an amendment to this Agreement to reflect Buyer’s last overbid; it being
acknowledged and agreed that this Agreement shall not be deemed to have terminated by virtue of
Buyer’s having submitted the winning bid at the Auction.

Section 11.2  Effect of Termination. If this Agreement is terminated pursuant to Section
11.2(d)(i) or Section 11.1(d)(iii), the Minimum Deposit shall be retained by Seller for Seller’s own
account as damages specifically; provided that Seller specifically reserves the right to seek additional
damages and remedies against Buyer in any respect of any claim against Buyer arising under this
Agreement or otherwise. If this Agreement is terminated pursuant to any provision of Section 11.1
other than either Section 11.1(d)(i) or Section 11.1(d)(iii), Seller shall promptly (but in any event
within two Business Days of such termination) instruct the Escrow Agent to return the Minimum
Deposit to Buyer by wire transfer of immediately available funds, and the return thereof shall
constitute the sole and exclusive remedy of Buyer in the event of such a termination hereunder.

ARTICLE XII

GENERAL PROVISIONS

Section 12.1 Notices. Any notice, consent or other communication required or permitted
under this Agreement shall be in writing and shall be delivered (a) in person, (b) by a nationally
recognized courier for overnight delivery service, or (c) by email or other electronic means,
confirmed by telephone or return email (including an automated return receipt), to the persons
indicated below. A notice or communication shall be deemed to have been effectively given (i) if
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in person, upon personal delivery to the Party to whom the notice is directed, (ii) if by nationally
recognized courier, one Business Day after delivery to such courier, and (iii) if by email or other
electronic means, when sent and confirmed by telephone or return email. Rejection or other refusal
to accept or inability to deliver because of changed address of which no notice has been received
shall also constitute receipt. Any such notice, election, demand, request or response shall be
addressed as follows:

@) If to Seller, then to:

The Wet Seal, LLC
7555 Irvine Center Drive

Irvine, California 92618

Attention:
with a copy (which shall not constitute notice) to:

Young Conaway Stargatt & Taylor, LLP
Rodney Square

1000 N. King Street

Wilmington, DE 19801

Attention: Michael R. Nestor, Esqg.

Phone: (302)571-6699
Facsimile: (302)576-3321
Email: mnestor@ycst.com

If to Buyer, then to:

with a copy (which shall not constitute notice) to:

Section 12.2 Amendment; Waiver. No amendment, modification or discharge of this
Agreement, and no waiver hereunder, shall be valid or binding unless set forth in writing and duly
executed by the Party against whom enforcement of the amendment, modification, discharge or
waiver is sought and such amendment, modification, discharge or waiver is delivered substantially
contemporaneously to each other Party. Any such waiver shall constitute a waiver only with respect
to the specific matter described in such writing and shall in no way impair the rights of the Party
granting such waiver in any other respect or at any other time. Neither the waiver by any of the
Parties of a breach of or a default under any of the provisions of this Agreement, nor the failure by
any of the Parties, on one or more occasions, to enforce any of the provisions of this Agreement or to
exercise any right or privilege hereunder shall be construed as a waiver of any other breach or
default of a similar nature, or as a waiver of any of such provisions, rights or privileges hereunder.
No course of dealing between or among the Parties shall be deemed effective to modify, amend or
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discharge any part of this Agreement or any rights to payment of any Party under or by reason of this
Agreement.

Section 12.3 Entire Agreement. This Agreement (including the Schedules and the
Exhibits) and the other Transaction Documents contain all of the terms, conditions and
representations and warranties agreed to by the Parties relating to the subject matter of this
Agreement and supersede all prior and contemporaneous agreements, understandings, negotiations,
correspondence, undertakings and communications of the Parties or their representatives, oral or
written, respecting such subject matter. The representations, warranties, covenants and agreements
contained in this Agreement (including the Schedules and the Exhibits) and the other Transaction
Documents are intended, among other things, to allocate the economic cost and the risks inherent
in the transactions contemplated hereby and thereby, including risks associated with matters as to
which the party making such representations and warranties has no knowledge or only incomplete
knowledge, and such representations and warranties may be qualified by disclosures contained in
the Schedules. Consequently, Persons other than the Parties may not rely upon the representations
and warranties in this Agreement as characterizations of actual facts or circumstances as of the date
of this Agreement or as of any other date.

Section 12.4 No Presumption as to Drafting. Each of the parties acknowledges that it has
been represented by legal counsel in connection with this Agreement and the other Transaction
Documents and the transactions contemplated hereby and thereby. Accordingly, any rule of law or
any legal decision that would require interpretation of any claimed ambiguities in this Agreement or
the Transaction Documents against the drafting party has no application and is expressly waived.

Section 12.5 Assignment. This Agreement, and the rights, interests and obligations
hereunder, shall not be assigned by any Party by operation of law or otherwise without the express
written consent of the other Parties (which consent maybe granted or withheld in the sole discretion
of such other Party); provided, however, that Buyer shall be permitted, upon prior notice to Seller, to
assign all or part of Buyer’s rights or obligations hereunder to an Affiliate, but no such assignment
shall relieve Buyer of Buyer’s obligations under this Agreement.

Section 12.6  Severability. The provisions of this Agreement shall be deemed severable,
and the invalidity or unenforceability of any provision shall not affect the validity or enforceability
of the other provisions hereof. If any provision of this Agreement, or the application thereof to any
Person or any circumstance, is invalid or unenforceable, (a) a suitable and equitable provision shall
be substituted therefor in order to carry out, so far as may be valid and enforceable, the intent and
purpose of such invalid or unenforceable provision and (b) the remainder of this Agreement and the
application of such provision to other Persons or circumstances shall not be affected by such
invalidity or unenforceability.

Section 12.7 Governing Law; Consent to Jurisdiction and Venue; Jury Trial Waiver.

@) Except to the extent the mandatory provisions of the Bankruptcy Code apply,
this Agreement and all claims or causes of action (whether in contract, tort or otherwise) that may
be based upon, arise out of or relate to this Agreement or the negotiation, execution or performance
of this Agreement (including any claim or cause of action based upon, arising out of or related to
any representation or warranty made in or in connection with this Agreement or as an inducement
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to enter into this Agreement) shall be governed by, and construed in accordance with, the laws of
the State of Delaware applicable to Contracts made and to be performed entirely in such state
without regard to principles of conflicts or choice of laws or any other law that would make the
laws of any other jurisdiction other than the State of Delaware applicable hereto.

(b) Without limitation of any Party’s right to appeal any Order of the Bankruptcy
Court, (i) the Bankruptcy Court shall retain exclusive jurisdiction to enforce the terms of this
Agreement and to decide any claims or disputes which may arise or result from, or be connected
with, this Agreement, any breach or default hereunder, or the transactions contemplated hereby and
(if) any and all claims relating to the foregoing shall be filed and maintained only in the Bankruptcy
Court, and the Parties hereby consent and submit to the exclusive jurisdiction and venue of the
Bankruptcy Court and irrevocably waive the defense of an inconvenient forum to the maintenance of
any such Proceeding; provided, however, that, if the Bankruptcy Case is closed, all Proceedings
arising out of or relating to this Agreement shall be heard and determined in a Delaware state court
or a federal court sitting in the State of Delaware, and the Parties hereby (a) irrevocably and
unconditionally submit to the exclusive jurisdiction of the Delaware Court of Chancery and any state
appellate court therefrom within the State of Delaware (or in the event (but only in the event) that
such court does not have subject matter jurisdiction over such Proceeding in the United States
District Court for the District of Delaware) with respect to all Proceedings arising out of or relating
to this Agreement and the transaction contemplated hereby (whether based on contract, tort or other
theory); (b) agree that all claims with respect to any such Proceeding shall be heard and determined
in such courts and agrees not to commence any Proceeding relating to this Agreement or the
transactions contemplated hereby (whether based on contract, tort or other theory) except in such
courts; (c) irrevocably and unconditionally waive any objection to the laying of venue of any
Proceeding arising out of this Agreement or the transactions contemplated hereby and irrevocably
and unconditionally waives the defense of an inconvenient forum; and (d) agree that a final judgment
in any such Proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the
judgment or in any other manner provided by Law. The Parties agree that any violation of this
Section 12.7(b) shall constitute a material breach of this Agreement and shall constitute irreparable
harm.

(© EACH PARTY HEREBY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVETO ATRIALBY JURY IN
ANY PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO
THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY (WHETHER
BASED ON CONTRACT, TORT OR ANY OTHER THEORY) EACH PARTY (A) CERTIFIES
THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT,
IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (B)
ACKNOWLEDGES THAT IT AND THE OTHER PARTY HAVE BEEN INDUCED TO ENTER
INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION 12.7.

Section 12.8 Counterparts. This Agreement may be executed in any number of
counterparts (including via facsimile or other electronic transmission in portable document format
(pdf)) with the same effect as if the signatures to each counterpart were upon a single instrument,
and all such counterparts together shall be deemed an original of this Agreement. This Agreement
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shall become effective when, and only when, each Party shall have received a counterpart hereof
signed by the other Party. Delivery of an executed counterpart hereof by means of facsimile or
electronic transmission in portable document format (pdf) shall have the same effect as delivery of a
physically executed counterpart in person.

Section 12.9 Parties in Interest; No Third Party Beneficiaries. Nothing in this Agreement
shall confer any rights, benefits, remedies, obligations, liabilities or claims hereunder upon any
Person not a Party or a permitted assignee of a Party.

Section 12.10 Non-Recourse. All claims, obligations, liabilities or causes of action (whether
in contract or in tort, in law or in equity or granted by statute) that may be based upon, in respect of,
arise under, out or by reason of, be connected with or relate in any manner to this Agreement, the
negotiation, execution or performance of this Agreement (including any representation or warranty
made in connection with or as an inducement to this Agreement) or the transactions contemplated
hereby may be made only against (and are those solely of) the Persons that are expressly identified
as Parties to this Agreement. No other Person, including any of their Affiliates, directors, officers,
employees, incorporators, members, partners, managers, stockholders, agents, attorneys, or
representatives of, or any financial advisors or lenders to, any of the foregoing shall have any
liabilities (whether in contract or in tort, in law or in equity, or granted by statute) for any claims,
causes of action, obligations or liabilities arising under, out of, in connection with, or related in any
manner to, this Agreement or based on, in respect of, or by reason of, this Agreement or its
negotiation, execution, performance or breach.

Section 12.11 Schedules; Materiality. The inclusion of any matter in any Schedule shall be
deemed to be an inclusion for all purposes of this Agreement, to the extent that such disclosure is
sufficient to identify the Section to which such disclosure is responsive, but inclusion therein shall
not be deemed to constitute an admission, or otherwise imply, that any such matter is material or
creates a measure for materiality for purposes of this Agreement. The disclosure of any particular
fact or item in any Schedule shall not be deemed an admission as to whether the fact or item is
“material” or would constitute a “Material Adverse Effect.”

Section 12.12 Specific Performance. The Parties acknowledge and agree that (a) irreparable
injury, for which monetary damages, even if available, would not be an adequate remedy, will
occur in the event that any of the provisions of this Agreement are not performed in accordance
with the specific terms hereof or are otherwise breached, and (b) the non-breaching Party or Parties
shall therefore be entitled, in addition to any other remedies that may be available, to obtain
(without the posting of any bond) specific performance of the terms of this Agreement. If any
Proceeding is brought by the non-breaching Party or Parties to enforce this Agreement, the Party in
breach shall waive the defense that there is an adequate remedy at law.

Section 12.13 Survival. All covenants and agreements contained herein that by their terms
are to be performed in whole or in part, or which prohibit actions, subsequent to the Closing shall
survive the Closing in accordance with their terms. All other covenants and agreements contained
herein, and all representations and warranties contained herein or in any certificated deliveries
hereunder, shall not survive the Closing, and shall thereupon terminate.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed and
delivered by their duly authorized representatives, all as of the Effective Date.

[BUYER]
By:

Name:
Title:
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THE WET SEAL, LLC

By:

Name:
Title:
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EXHIBIT A
Escrow Agreement
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EXHIBIT B
Form of Sale Order

[Attached to Sale Motion]
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Exhibit C

Available Assets: Trademarks and Domain Names
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Schedule 2.1(a)

Trademarks
Trademark Country Application Filing Reaqistration | Reqgistration
Number Date Number Date

+PLUS United States of | 86/050,290 | 28-Aug- 4,545 430 03-Jun-2014
America 2013

ARDEN B Chile 718105 23-Jan- 921,372 15-Jun-2011
2006

ARDEN B Chile 718108 23-Jan- 921,373 15-Jun-2011
2006

ARDEN B hile 718104 23-Jan- 921,371 15-Jun-2011
2006

ARDEN B Int'l 1105350 16-Dec- | IR # 1105350 | 16-Dec-2011
Registration - 2011

Madrid
Protocol Only

ARDEN B Mexico 1045109 03-Nov- 1131701 24-Nov-2009
2009

ARDEN B Mexico 1045110 03-Nov- 1150962 29-Mar-2010
2009

ARDEN B Mexico 1045111 03-Nov- 1140733 29-Jan-2010
2009

ARDEN B Panama 150310-01 11-Apr- 150310 11-Apr-2006
2006

ARDEN B Panama 150311-01 11-Apr- 150311 11-Apr-2006
2006

ARDEN B Panama 150314-01 11-Apr- 150314 11-Apr-2006
2006

ARDEN B Singapore T1201988A | 16-Dec- | IR # 1105350 | 16-Dec-2011
2011

ARDEN B Switzerland 1105350 16-Dec- | IR # 1105350 | 16-Dec-2011
2011

ARDEN B Trinidad and 44767 06-Jan- 44767 01-Mar-2013
Tobago 2012

ARDEN B United States of | 86/245,674 | 08-Apr- 4,644,500 25-Nov-2014
America 2014

ARDEN B Mexico 553261 24-Jun- 872949 28-Mar-2005
(Stylized) 2002

ARDEN B Mexico 553262 24-Jun- 818801 26-Jan-2004
(Stylized) 2002

ARDEN B Mexico 553264 24-Jun- 868043 23-Feb-2005
(Stylized) 2002

ARDEN B Mexico 553265 24-Jun- 1024394 20-Feb-2008
(Stylized) 2002
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Trademark Country Application Filing Registration | Reqistration
Number Date Number Date

ARDEN B Mexico 553266 24-Jun- 804394 15-Aug-2003
(Stylized) 2002

ARDEN B United States of | 76/378,912 | 06-Mar- 2,795,689 16-Dec-2003
(Stylized) America 2002

ARDEN B United States of | 76/378,913 | 06-Mar- 2,879,970 31-Aug-2004
(Stylized) America 2002

ARDEN B United States of | 85/073,607 29-Jun- 3,914,458 01-Feb-2011
(Stylized) America 2010

B. REWARDED | United States of | 78/862,810 | 17-Apr- 3,222,313 27-Mar-2007
America 2006

BLINK United States of | 78/776,706 | 19-Dec- 3,173,864 21-Nov-2006
America 2005

BLINK BY WET | United States of | 85/007,343 | 06-Apr- 4,380,482 06-Aug-2013
SEAL America 2010

BLINK BY WET | United States of | 85/007,361 | 06-Apr- 4,368,866 16-Jul-2013
SEAL America 2010

BLUE ASPHALT Brazil 819825174 25-Feb- 819825174 05-Oct-1999
1997

BLUE ASPHALT Japan 0-167688 15-Oct- 4350971 14-Jan-2000
1997

BLUE ASPHALT Mexico 935783 22-May- 1081250 27-Jan-2009
2008

BLUE ASPHALT Mexico 935784 22-May- 1074894 28-Nov-2008
2008

BLUE ASPHALT Mexico 935785 22-May- 1074895 28-Nov-2008
2008

BLUE ASPHALT Peru 48063 16-Sep- 42539 14-Jan-1998
1997

BLUE ASPHALT Peru 48065 16-Sep- 42540 14-Jan-1998
1997

BLUE ASPHALT Peru 48066 16-Sep- 42541 14-Jan-1998
1997

BLUE ASPHALT Peru 48067 16-Sep- 42542 14-Jan-1998
1997

BLUE ASPHALT Peru 49743 16-Sep- 13369 20-Jan-1998
1997

BLUE ASPHALT | United States of | 74/634,185 14-Feb- 2171518 07-Jul-1998
America 1995

CHIC United States of | 85/063,568 15-Jun- 4,057,171 15-Nov-2011
BOUTIQUE America 2010

CLUB BY United States of | 86/040, 604 | 16-Aug- 4,498,096 18-Mar-2014
ARDEN B America 2013

CONTEMPO Japan 2012-5870 31-Jan- 5507543 13-Jul-2012
CASUALS 2012
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CONTEMPO Puerto Rico 8045 13-Jun- 8045 13-Jun-1989
CASUALS 1989
CONTEMPO United States of | 73/691,917 | 26-Oct- 1,543,610 13-Jun-1989
CASUALS America 1987
DAWN TO United States of | 86/037,868 | 14-Aug- ) )
DUSK America 2013
Design of a United States of | 78/887,280 | 18-May- 3,249,286 05-Jun-2007
Butterfly America 2006
DUSKTO United States of | 86/037,828 | 14-Aug- ) )
DAWN America 2013
ENR United States of | 86/033,797 | 09-Aug- ) )
EVOLUTION America 2013
NOT
REVOLUTION
FASHION United States of | 77/731,914 | 07-May- 3,826,181 27-Jul-2010
INSIDER America 2009
FASHION United States of | 85/514,726 12-Jan- 4,478,533 04-Feb-2014
RIGHT. ALL America 2012
DAY ALL
NIGHT.
FIT IN. STAND | United States of | 77/090,438 24-Jan- 3,296,943 25-Sep-2007
OUT. America 2007
IRUNWAY United States of | 77/882,427 | 30-Nov- 4,198,876 28-Aug-2012
America 2009
IRUNWAY United States of | 77/882,430 | 30-Nov- 4,218,185 02-Oct-2012
America 2009
LIFE'S A BLUR, | United States of | 85/321,774 | 16-May- 4,076,847 27-Dec-2011
FOCUS ON America 2011
FASHION
LOVE THE United States of | 77/733,951 | 11-May- 3,842,613 31-Aug-2010
TREND - HATE America 2009
TO SPEND
ROCK THESE | United States of | 85/456,911 | 26-Oct- 4,161,254 19-Jun-2012
BLUES America 2011
THE WET SEAL Brazil 820323853 | 14-Oct- 820323853 26-0ct-1999
1997
THE WET SEAL Colombia 97067077 14-Nov- 208888 29-May-1998
1997
THE WET SEAL Colombia 97067078 14-Nov- 208907 29-May-1998
1997
THE WET SEAL Japan 9-167687 15-Oct- 4303575 06-Aug-1999
1997
THE WET SEAL Peru 49747 18-Sep- 13370 20-Jan-1998
1997

01:21530039.2



Case 17-10229-CSS Doc 97-2 Filed 02/10/17 Page 46 of 47

Trademark Country Application Filing Registration | Reqistration
Number Date Number Date

URBAN VIBE United States of | 75/072,790 14-Mar- 2,217,566 12-Jan-1999
America 1996

WET SEAL Bahrain 91637 15-Apr- 91637 16-Apr-2012
2012

WET SEAL Canada 057309800 | 20-Nov- | TMA333813 | 06-Nov-1987
1986

WET SEAL Canada 113446200 | 15-Mar- | TMAG99099 | 22-Oct-2007
2002

WET SEAL European 000626200 05-Sep- 000626200 | 17-May-1999
Community 1997

WET SEAL European 002647345 | 08-Apr- 002647345 29-Mar-2004
Community 2002

WET SEAL India 2273324 27-Jan- 2273324 27-Jan-2014
2012

WET SEAL Int'l IR# 1111835 | 14-Dec- | IR# 1111835 | 14-Dec-2011
Registration - 2011

Madrid
Protocol Only

WET SEAL Jamaica 59607 11-Jan- 59607 11-Jan-2012
2012

WET SEAL Japan 135219/95 28-Dec- 4011764 13-Jun-1997
1995

WET SEAL Japan 135221/95 28-Dec- 4011766 13-Jun-1997
1995

WET SEAL Japan 135520/95 28-Dec- 4011765 13-Jun-1997
1995

WET SEAL Norway 201203967 | 14-Dec- | IR # 1111835 | 14-Dec-2011
2011

WET SEAL Peru 528158 27-Mar- 210857 11-Apr-2014
2013

WET SEAL Philippines 4-2011- 28-Dec- 4-2011- 07-Jun-2012

501953 2011 501953

WET SEAL Saudi Arabia 180737 09-Apr- 180737 09-Apr-2012
2012

WET SEAL Singapore T12056771 | 14-Dec- | IR # 1111835 | 14-Dec-2011
2011

WET SEAL Switzerland 1111835 14-Dec- | IR# 1111835 | 14-Dec-2011
2011

WET SEAL Trinidad and 44768 05-Jan- ) )

Tobago 2012

WET SEAL United Arab 173668 15-May- 173668 01-Sep-2013
Emirates 2012

WET SEAL United States of | 86/245,595 | 08-Apr- 4,632,408 04-Nov-2014
America 2014
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WET SEAL United States of | 73/672,190 15-Jul- 1,508,250 11-Oct-1988
America 1987

WET SEAL United States of | 75/365,487 | 30-Sep- 2,241,292 20-Apr-1999
America 1997

WET SEAL United States of | 85/702,009 | 13-Aug- 4,316,787 09-Apr-2013
America 2012

WET SEAL United States of | 86/245,494 | 08-Apr- 4,632,405 04-Nov-2014
America 2014

WET SEAL United States of | 86/245,522 | 08-Apr- 4,632,406 04-Nov-2014
America 2014

WET SEAL United States of | 86/245,551 | 08-Apr- 4,640,746 18-Nov-2014
America 2014

WET SEAL (with | United States of | 78/862,902 | 17-Apr- 3,244,361 22-May-2007
W Butterfly America 2006

Design)

WET SEAL + United States of | 86/038,610 15-Aug- 4,571,078 22-Jul-2014

(with Design) America 2013

a-aubrey.com
ardenb.biz
ardenb.com
arden-b.com
ardenb.mobi
ardenb.net
ardenb.org
ardenb.us
ardenb.xxx
ardenbblogs.com
ardenbcareers.com

ardenbnews.com

ardenbnewsletter.com
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Domain Names

blueasphalt.com
blueasphalt.info
formula-x.com
savetheseal.org
thewetsealinc.com
wetseal.biz
wetseal.com
wetseal.mobi
wetseal.net
wetseal.org
wetseal.us
wetseal . xxx

wetsealblog.com

wetsealblogs.com
wetsealcareers.com
wetsealinc.com
wetsealinc.net
wetseal-llc.com
wetsealnews.com
wetsealnewsletter.com
wetsealoutlet.com

wetsealplus.com






