
UNITED STATES BANKRUPTCY COURT 

WESTERN DISTRICT OF WISCONSIN 

              
 

In re: 
 

 Timothy P. Brennan,      Case No. 17-12337 

               (Chapter 11) 

   Debtor. 

    

 

DEBTOR’S MOTION TO SELL ASSETS FREE AND CLEAR  

OF LIENS, CLAIMS AND ENCUMBRANCES 

              

 
 Timothy P. Brennan, the debtor in this case (the “Debtor”), by his attorneys, hereby 

moves the Court pursuant to 11 U.S.C. § 363(b) and (f) and Federal Rule of Bankruptcy Pro-

cedure 6004, for authority to sell certain real and personal property free and clear of liens, claims 

and encumbrances.  In support of this Motion, the Debtor states as follows: 

 1.   On June 30, 2017, the Debtor filed a voluntary petition for relief under Chapter 11 

of the United States Bankruptcy Code, 11 U.S.C. §§ 101 et seq. (the “Code”).  The Debtor 

remains in possession of his estate. 

 2.   This Court has jurisdiction over this Motion pursuant to 28 U.S.C. § 1334 and the 

general order of reference in this district. 

 3.   This Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(1)(A) and (N). 

 4.   The Debtor’s estate consists primarily of the following assets: 

 (a) Real property located at 1115 Industrial Drive in West Salem, Wisconsin 

   (the “West Salem Property”); 

 (b) Four overhead cranes (including crane rails), 17 jib cranes with hoists,  

  two rotary screw compressors, and some miscellaneous other equipment 

  (the “Equipment”); 

 (c) A promissory note issued by La Crosse Technology Consultants, Inc. in 

  the amount of $810,750, payable with interest in 96 equal monthly install 

  ments of $11,671.24 each beginning in October, 2018; and 
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 (d) The Debtor’s homestead property located at 455 Country Club Lane in 

  Onalaska, Wisconsin. 

 5.   The West Salem Property and the Equipment are encumbered by and subject to the 

following lien claims:  

 (a) Approximately $200,000 for real estate taxes (including penalties and  

  interest) due for the years 2015, 2016 and 2017; 

 

 (b) An estimated $2.9 to $3.0 million owed to Associated Bank under a first-  

  priority mortgage and security interest; and 

 

 (c) Two junior mortgages held by La Crosse County Economic Development  

  Fund and Mississippi River Regional Planning Commission in the combined  

  aggregate amount of approximately $240,000. 
 

 6.   The Debtor has received an offer from Gundersen Lutheran Administrative Services, 

Inc. (“Gundersen”) to purchase the West Salem Property for $3.2 million.  A copy of that offer 

and the Debtor’s counteroffer as accepted by Gundersen is attached as Exhibit A (together, the 

“Purchase Offer”).  

 7.   The Purchase Offer includes contingencies for standard due diligence and approval 

by Gundersen’s finance committee.  Closing is also conditioned on this Court entering an order 

approving the sale.  

 8.   Assuming the sale to Gundersen is approved by the Court within about 28 days of 

this Motion, the parties anticipate a closing no later than March 31, 2018.  

 9. Pursuant to the Purchase Offer, the Debtor may continue to market the West Salem 

Property until Gundersen waives all contingencies.  However, any other offer that the Debtor 

receives to purchase the West Salem Property will be considered a secondary offer, and the offer-

ing party will be required to match or exceed all relevant terms of the Purchase Offer, including 

with respect to the time of closing.  

10.   The price in the Purchase Offer exceeds the value of the West Salem Property that 

has been accepted by the Court for purposes of determining adequate protection to Associated 
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Bank.  After payment of a 4% broker’s commission, the net proceeds available for satisfaction of 

secured claims will be about $3,062,000.  

11.   In addition, the Debtor proposes to sell the Equipment via an auction conducted by 

Branford Auctions, LLC (“Branford”).  The terms of that auction are set forth in the Auction 

Services Agreement attached as Exhibit B.  Contemporaneously with the filing of this Motion, 

the Debtor has filed an application to employ Branford under § 328(a) of the Code. 

12.   The Debtor expects at least $200,000 of net proceeds from the Equipment auction 

will be available for application to secured claims.  

13. Thus, the Debtor anticipates that the combined proceeds from selling the West 

Salem Property to Gundersen and the Equipment auction (the “Sale Proceeds”) will be sufficient 

to fully pay the accrued real estate taxes and the secured claim of Associated Bank, and to pro-

vide a partial payment to the holders of junior mortgages.  

14. Prior to the hearing on this Motion, the Debtor will file a plan of reorganization 

(the “Plan”) that provides for the ultimate distribution of the Sale Proceeds.  Until confirmation 

of the Plan, or an earlier order of the Court, the Sale Proceeds will be held by the Debtor in his 

debtor-in-possession account, with all liens attaching thereto.  

WHEREFORE, the Debtor moves the Court for an order authorizing him to sell the West 

Salem Property and the Equipment on the terms described in this Motion and its exhibits, free 

and clear of liens, claims and encumbrances pursuant to § 363(b) of the Code, with all liens to 

attach to the Sale Proceeds. 

Dated this 18th day of January, 2018. 

 

Leverson Lucey & Metz S.C. 

3030 W. Highland Blvd. 

Milwaukee, WI  53208 

414-271-8502 

mlm@levmetz.com 

Mark L. Metz      . 

Mark L. Metz, Attorney for  

Timothy P. Brennan, Debtor 
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Approved by the Wisconsin Real Estate Examining Board

Phone: Fax:

Produced with zipForm® by zipLogix  18070 Fifteen Mile Road, Fraser, Michigan 48026    www.zipLogix.com

[DATE] IS (AGENT OF BUYER)
(AGENT OF SELLER/LISTING BROKER) (AGENT OF BUYER AND SELLER) STRIKE THOSE NOT APPLICABLE

, offers to purchase the Property known as [Street Address]
in the

of , County of , Wisconsin
(Insert additional description, if any, at lines 109-115 or 277-286 or attach as an addendum per line 479), on the following terms:

mailed, or commercially or personally delivered within days of acceptance to listing broker or
.

INCLUDED IN PURCHASE PRICE: Seller is including in the purchase price the Property, all Fixtures on the Property on the date of this Offer
not excluded at lines 20-22, and the following additional items:

.

NOT INCLUDED IN PURCHASE PRICE:

.

Acceptance occurs when all Buyers and Sellers have signed one copy of the Offer, or separate but identical copies of the Offer.ACCEPTANCE

BINDING ACCEPTANCE

OPTIONAL PROVISIONS

DELIVERY OF DOCUMENTS AND WRITTEN NOTICES

CAUTION: Deadlines in the Offer are commonly calculated from acceptance. Consider whether short term deadlines running from
acceptance provide adequate time for both binding acceptance and performance.

This Offer is binding upon both Parties only if a copy of the accepted Offer is delivered to Buyer on or before

. Seller may keep the Property on the market and accept

CAUTION: This Offer may be withdrawn prior to delivery of the accepted Offer.

TERMS OF THIS OFFER THAT ARE PRECEDED BY AN OPEN BOX ( ) ARE PART OF THIS OFFER ONLY IF

THE BOX IS MARKED SUCH AS WITH AN "X." THEY ARE NOT PART OF THIS OFFER IF MARKED "N/A" OR ARE LEFT BLANK.

Unless otherwise stated in this Offer, delivery of documents and written notices to a

Personal Delivery: giving the document or written notice personally to the Party, or the Party's recipient for delivery if named at line 38 or 39. (1)
Seller's recipient for delivery (optional):
Buyer's recipient for delivery (optional):

Fax: fax transmission of the document or written notice to the following telephone number:(2)

(3)

(4)

(5)

Commercial Delivery: depositing the document or written notice fees prepaid or charged to an account with a commercial delivery

U.S. Mail: depositing the document or written notice postage prepaid in the U.S. Mail, addressed either to the Party, or to the Party's

Seller: (

Delivery address for Seller:
Delivery address for Buyer:

) Buyer: ( )

E-Mail: electronically transmitting the document or written notice to the Party's e-mail address, if given below at line 53 or 54. If this is a

E-Mail address for Seller (optional): 
E-Mail address for Buyer (optional): 

4801 Forest Run Road
Madison, Wisconsin 53704

Page 1 of 9, WB-15

will be

All personal property included in purchase price will be transferred by bill of sale or
.

CAUTION: Identify trade fixtures owned by tenant, if applicable, and Fixtures that are on the Property (see lines 303-310) to be excluded
by Seller or which are rented and will continue to be owned by the lessor.
NOTE: The terms of this Offer, not the listing contract or marketing materials, determine what items are included/excluded.

secondary offers after binding acceptance of this Offer.

Party shall be effective only when accomplished by one of the methods specified at lines 37-54.

service, addressed either to the Party, or to the Party's recipient for delivery if named at line 38 or 39, for delivery to the Party's delivery address at
line 47 or 48.

recipient for delivery if named at line 38 or 39, for delivery to the Party's delivery address at line 47 or 48.

consumer transaction where the property being purchased or the sale proceeds are used primarily for personal, family or household purposes,
each consumer providing an e-mail address below has first consented electronically to the use of electronic documents, e-mail delivery and
electronic signatures in the transaction, as required by federal law.

Personal delivery to, or Actual Receipt by, any named Buyer or Seller constitutes personal delivery

to, or Actual Receipt by, all Buyers or Sellers.

 PERSONAL DELIVERY/ACTUAL RECEIPT

Godfrey & Kahn

January 4, 2018

Gundersen Lutheran Administrative Services, Inc. and/or its assigns
1115 Industrial Drive

Village
West Salem La Crosse

Three Million, Two Hundred Thousand
3,200,000.00

50,000.00
five (5) business

a title company reasonably acceptable to Buyer (the "Title Company")

none others

Seller's personal property.  Seller shall repair any damage caused to
the Property by removal of Seller's personal property and equipment (or any tenant's personal
property and equipment) by the date which is 10 days prior to Closing, as defined in the Rider.

01/08/2018 at 5PM

Bob Gintoft
Dan J. Lilly; cc: Luis Delgado, Amy Steiger, & Danny Tang

X

robertg@ogdenre.com
djlilly@gundersenhealth.org; cc: See Lines 109-110

Godfrey & Kahn, 1 E Main St Ste 500 Madison WI 53703
608.257.3911 Danny Tang West Salem
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AUCTION SERVICES AGREEMENT 

   This AUCTION SERVICES AGREEMENT (this “Agreement”) is made this 18th day of 
January 2018 by and between Timothy P. Brennan (“Seller”) and Branford Auctions, LLC, a 
Connecticut Limited Liability Company with offices at 896 Main Street, Branford, Connecticut 
06405 (“Auctioneer”). 

WITNESSETH 

WHEREAS, Seller is the owner of the machinery, equipment, attachments and other personal 
property listed in Schedule A, attached hereto and made a part hereof (collectively referred to as the 
“Equipment”), and 

WHEREAS, Seller desires to sell the Equipment, and 

WHEREAS, Auctioneer desires to assist Seller in the sale of the Equipment by conducting, 
on behalf of Seller, a public auction sale; 

NOW THEREFORE, in consideration of the mutual promises and other terms and condi-
tions hereinafter set forth, the parties agree as follows: 

TERMS AND CONDITIONS 

SECTION 1.  ENGAGEMENT AND TERM 

1.1 Subject to Section 1.2 below, Seller hereby engages Auctioneer for the purpose of conduct-
ing a public auction sale of the Equipment (the “Auction”) on or around February 20, 2018.  
Thereafter, Auctioneer agrees to vacate the Premises (as hereinafter defined) on a date to 
be agreed upon, but by no later than March 15, 2018 (the “Termination Date”). 

1.2 Seller is currently operating as a debtor-in-possession under Chapter 11 of the United States 
Bankruptcy Code (the “Code”) in Case No. 17-12337-bhl, pending in the United States Bank-
ruptcy Court for the Western District of Wisconsin (the “Court”).  This Agreement will not be 
effective between until it has been approved by the Court.  Promptly upon execution of this 
Agreement, Seller shall seek such Court approval and authority to sell the Equipment free 
and clear of liens pursuant to section 363(b) of the Code. 

SECTION 2.  REPRESENTATIONS AND WARRANTIES 

2.1 The Auction of the Equipment to buyers shall be only on an “as is” and “where is” basis, 
without guarantee, or warranty either expressed or implied including warranties of merchant-
ability and fitness for a particular purpose. 

2.2 Seller hereby represents and warrants to Auctioneer that upon obtaining Court approval as 
provided in Section 1.2, Seller shall have the right to sell the Equipment free and clear of all 
liens, claims and encumbrances pursuant to section 363(b) of the Code, and Seller will have 
complied with all legal requirements antecedent or necessary to the legal disposal and sale 
of the Equipment. 

2.3 Seller hereby agrees to protect, defend, indemnify, and hold Auctioneer free and harmless 
from and against any and all claims arising from the breach of any of the representations or 
warranties contained herein. 
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SECTION 3.  LOCATION AND DELIVERY 

3.1 The Equipment is located at 1115 Industrial Drive, West Salem, WI 54669 (the “Premises”).  
Seller hereby represents that it owns the Premises and has the right to occupy and conduct 
a public auction thereon, and to grant Auctioneer access thereto.  Seller hereby agrees to 
grant Auctioneer, its employees, agents, and invitees immediate access to the Premises 
from the date hereof through the Termination Date without cost to Auctioneer, for the pur-
pose of preparing for and conducting the Auction, for periodic inspection, and for removing 
the Equipment after the Auction.   

3.2 Auctioneer may, in its discretion, choose to:  (i) offer the Equipment for sale by the piece or 
by the lot, (ii) offer some or all of the Equipment for sale on The Branford Group’s website 
at www.TheBranfordGroup.com (the “Website”), and/or (iii) include other assets in the 
Auction in order to increase public attendance at the Auction.  In Auctioneer’s discretion, 
the Auction will either be (i) broadcast live over the Website as a “Webcast” auction, (ii) held 
onsite exclusively, or (iii) conducted exclusively over the Internet on the Website and adver-
tised as an “On-Line Auction”.  

3.3 During the term of this Agreement, Seller shall not offer either publicly or privately any of 
the Equipment or any other item located on the Premises for sale other than by and through 
the Auctioneer.  Seller may not withdraw, sell or otherwise dispose of any of the Equipment 
except at the Auction or through the Auctioneer. 

3.4 All Equipment in the Auction shall be sold to the highest bidder subject only to a purchaser’s 
timely payment in full and removal of purchased assets.  Auctioneer, however, does not 
guarantee that any sale will be completed, and Auctioneer is not responsible in the event 
that a purchaser fails to live up to its agreement and complete a purchase.    

3.5 All risks of loss to the Equipment shall remain with Seller until its sale pursuant to the terms 
hereof.   

SECTION 4.  COMPENSATION AND DISTRIBUTION 

4.1 Auctioneer shall receive a commission equal to 5% of the gross proceeds of sale (the 
“Commission”).  For purposes of this Agreement, “gross proceeds”, means all revenue from 
the sale of Equipment pursuant to this Agreement, excluding (i) any sales taxes collected 
by Auctioneer, and (ii) any Buyer’s Premium collected pursuant to this Section 4.  Separ-
ately, Auctioneer shall charge each successful bidder its standard buyer’s premium (the 
“Buyer’s Premium”) for its own account as compensation for auction services provided up to 
and including the actual Auction event.  Auctioneer shall collect the Buyer’s Premium directly 
from each purchaser in addition to the purchase price as bid for such Auction services.  
Payment to Auctioneer of such Buyer’s Premium by the successful bidder is not dependent 
on any other service provided by Auctioneer in connection with the Auction subsequent to 
the actual Auction event, if any.  Auctioneer will charge a 16% Buyer’s Premium for pay-
ments via cash instrument and 19% for payments via credit card. 

4.2 In addition to its Commission, Auctioneer shall be reimbursed for actual expenses incurred 
in advertising, preparing, and selling the Equipment and supervising its removal; provided, 
however, that such reimbursement shall not exceed $5,000.00. 

4.3 Seller shall be responsible for all applicable sales taxes and conveyance taxes in accord-
ance with Sections 4.1 and 4.2. 
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4.4 Auctioneer shall have the right to retain from the moneys received from the sale of the 
Equipment, all compensation due in accordance with Sections 4.1 and 4.2. 

4.5 All moneys due Seller from sales of Equipment shall be remitted to Seller within thirty (30) 
business days following the Auction sale dates subject only to open items or uncollected 
accounts, if any. 

SECTION 5.  SELLER’S ADDITIONAL OBLIGATIONS 

5.1 Seller shall maintain fire and casualty insurance coverage on the Premises and “All Risk” 
insurance coverage on the Equipment, including fire, extended coverage, vandalism and 
malicious mischief.  Such insurance shall be on terms, in amounts and with carriers that are 
reasonable and acceptable to Auctioneer.  Seller shall continue the insurance coverage in 
effect for the duration of this Agreement. 

5.2 Seller shall provide, at its sole cost, security, all utility services (including, but not limited to, 
heat, lights, power and water), snow removal and maintenance for the Premises.  Seller will 
also provide the necessary data and phone lines to conduct the onsite “Webcast” auction. 
Seller shall provide dumpsters for refuse removal if necessary.  

5.3 Auctioneer will not be responsible for any claims arising from “contaminated, regulated sub-
stances or hazardous materials” as defined by all federal, state and local environment law 
and regulation.  Further, Seller hereby indemnifies Auctioneer against any and all claims 
arising as a result of contaminated or regulated substances.   

5.4 If Seller purchases any of the Equipment at the public auction sale, then, Auctioneer will be 
entitled to compensation in accordance with Section 4. 

5.5 In the event that walls or other structures must be removed or modified to remove the 
Equipment sold at the sale, all supervision and expense of such removal and modification 
shall be borne directly by the Seller and are not included in the sale allowance. 

SECTION 6.  UTILITY DISCONNECTION AND ASSET REMOVAL 

6.1 Immediately after the Auction, Seller shall disconnect all utilities to each sold asset, including 
electric, gas, waste and water lines, in a reasonable manner designed to protect the asset 
and the Premises, at Seller’s sole cost.  Thereafter, the purchaser shall be solely respons-
ible for rigging and shipping each sold asset.   

6.2 Seller will assist and supervise the removal of the assets from the Premises.  Under no 
circumstances shall Auctioneer be responsible for anything associated with asset removal 
or disconnection.   

6.3 In the event a purchaser does not remove a purchased asset from the Premises on or 
before the Termination Date, any such property remaining on the Premises thereafter shall 
no longer be considered as the purchaser’s asset and title thereto shall revert to Seller and 
Seller may dispose of same as he sees fit.  In any event, Auctioneer shall have the right to 
abandon any of the unsold items from Schedule A. 

SECTION 7.  AUCTIONEER’S ADDITIONAL OBLIGATIONS 

7.1 Auctioneer shall furnish the necessary labor and supplies to conduct the Auction. 
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7.2 Auctioneer shall use reasonable efforts to obtain the highest available prices that may be 
obtained from buyers of the Equipment. 

7.3 Auctioneer shall collect sales tax, if applicable, from buyers purchasing at the Auction, and 
report and remit the sums collected to the proper authorities. 

SECTION 8.  ADVERTISING 

8.1 Auctioneer will prepare notices, brochures and catalogs, and distribute such advertising to 
potential purchasers of the Equipment as Auctioneer deems appropriate. 

8.2 Auctioneer shall be permitted to advertise through mailing or otherwise the Auction of the 
Equipment.  Seller agrees that Auctioneer may use the street address of the Premises in 
advertising of this sale, as well as on the Website. 

SECTION 9.  LIMITATION OF LIABILITY AND TECHNOLOGY DISCLAIMER 

9.1 Auctioneer’s maximum liability for the breach of any obligation in connection with this Agree-
ment or the Sale, and for any and all damages of any type or nature (whether in contract, 
tort or otherwise) sustained or claimed by Seller or any other person or entity in connection 
with this Agreement or the Sale, shall be limited to the amounts actually received by 
Auctioneer as compensation under this Agreement. 

9.2 Auctioneer does not warrant that the functions, features or content contained in the Website, 
including any third-party software, products or other materials used in connection with the 
Website, will be timely, secure, uninterrupted or error-free, or that defects will be corrected. 

SECTION 10.  MISCELLANEOUS 

10.1 This Agreement sets forth the entire agreement between the parties, and supersedes any 
prior written or oral understanding, and in particular supersedes any terms and conditions 
which Auctioneer may have included with its proposal. 

10.2 This Agreement shall not be modified or amended except by written instrument agreed to 
by all the parties hereto. 

10.3 This Agreement may not be assigned, except that Auctioneer may involve subcontractors in 
connection with Auction and sale by either party hereto without the prior written consent of 
the other.  This Agreement shall be binding upon and inure to the benefit of the respective 
parties hereto, their permitted assigns and successors, and shall be construed under the 
law of the State of Wisconsin.  

10.4 Seller hereby indemnifies and holds harmless Auctioneer, its affiliates, and their respective 
officers, directors, employees, agents and representatives from and against any and all liab-
ilities, losses, damages, claims or causes of action, and any expenses connected therewith, 
including reasonable attorneys’ fees, which directly or indirectly are based upon or arise out 
of (i) death, bodily injury or property damage caused or incurred by Seller and/or its agents 
or employees in the course of performing any services or work under this Agreement, or 
while on the Premises of the Seller; (ii) the breach by Seller of any representation, warranty, 
covenant, term or condition under this Agreement; or (iii) the gross negligence or intentional 
misconduct by Seller and/or its agents or employees. 
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 IN WITNESS WHEREOF, the respective parties hereto have executed this Agreement by 
their duly authorized officer and representative as of the day and year first above written. 

 

 

  TIMOTHY P. BRENNAN 
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SCHEDULE A 

2007 Harrington 10 Ton Bridge Crane 58' Span, with Harrington 10 Ton and 3 Ton Hoists and 
Wireless Crane Remote Controller 

2007 Harrington 10 Ton Bridge Crane 58' Span, with Harrington 10 Ton and 3 Ton Hoists and 
Wireless Crane Remote Controller 

2007 Crane Works 20 Ton Bridge Crane, 58' Span with 20 Ton and 3 Ton Hoists and Wireless Crane 
Remote Controller 

2007 Crane Works 20 Ton Bridge Crane, 58' Span with 20 Ton and 3 Ton Hoists and Wired Crane 
Remote Controller 

1 Ton Jib Crane, 24' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 24' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 24' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 24' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 22' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 30' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 18' Arm, 17' Column, 19' Arm Height 

1 Ton Jib Crane, 24' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 20' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 30' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 24' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 30' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 30' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 24' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 30' Arm, 17' Column, 12' Arm Height 

1 Ton Jib Crane, 20' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

1 Ton Jib Crane, 30' Arm, 17' Column, 12' Arm Height, with Harrington 1 Ton Hoist 

2010 Gardner Denver VS70A Rotary Screw Compressor, 70Kw 460V 3PH, S/N S330655 

2010 Gardner Denver EBM99K Rotary Screw Compressor, 75HP 460V 3PH, 2420 Load Hrs, S/N 
S337284 

Airtek SCP800-A4 Refrigerated Air Dryer, 800SCFM @ 100PSI Cap, 460V 3PH, S/N 100400263 

Compressed Air Receiving Tank,  13'x48" Dia  
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