
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 

IN RE:     : Chapter 11 
      : 
TOMMIE AND JUDITH    : Case No. 17-51934 
LINGENFELTER,    : 
      : 
 Debtors.    : 
      : 
      : 
TOMMIE AND JUDITH   : 
LINGENFELTER,    : 
      : 
 Movants,     : CONTESTED MATTER 
      : 
v.      : 
      : 
HON. SAMUEL WADE    : 
MCCORD, TAX COMMISSIONER  : 
OF BIBB COUNTY; JP MORGAN : 
CHASE BANK, N.A.; and    : 
JPMCC 2002-CIBC4 THOMASTON : 
RETAIL, LIMITED PARTNERSHIP, : 
      : 
 Respondents.    : 
      :   
 
SECOND MOTION OF DEBTORS FOR AN ORDER: (A) AUTHORIZING THE SALE 

OF DEBTORS’ INTEREST  IN 2986 AVONDALE MILL ROAD PURSUANT TO 11 
U.S.C. § 363 AND F.R.B.P. 6004, FREE AND CLEAR OF LIENS, CLAIMS, AND 
INTERESTS, WHICH SHALL ATTACH TO PROCEEDS OF SUCH SALE; (B) 

DETERMINING THE VALUE OF PROPERTY SECURING LIENS AND FIXING 
AMOUNT OF RESULTING LIENS UNDER 11 U.S.C. § 506(a) AND F.R.B.P. 3012; (C) 

AUTHORIZING COMPENSATION TO INDEPENDENT REALTY OF CENTRAL 
GEORGIA, INC., AS REAL ESTATE BROKER FOR THE SALE; AND (D) GRANTING 

RELATED RELIEF 
 

COME NOW Tommie Lingenfelter and Judith Lingenfelter, each a Debtor and Debtor-

in-Possession in the above-styled Chapter 11 Bankruptcy Case (collectively, “Debtors” or 

“Movants”), by and through their counsel of record, and file the above-titled motion to sell 2986 
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Avondale Mill Road, Macon, Georgia  (the “Property”) pursuant to 11 U.S.C. §§ 363 and 

506(a) and F.R.B.P. 3012, 6004, and 9014 (the “Motion”), respectfully showing the following: 

 
I. PARTIES, JURISDICTION, AND VENUE  

1. On September 5, 2017 (the “Petition Date”), Debtors filed their voluntary 

petition in this Court for reorganization under Chapter 11 of the United States Bankruptcy Code.  

Debtors continue to operate their businesses and manage their properties as Debtors-in-

Possession pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code. 

2. No creditors’ committee has been appointed in this Case. No trustee or examiner 

has been appointed. 

3. Respondent JPMCC 2002-CIBC4 Thomaston Retail, Limited Partnership 

(“Thomaston”) is a Georgia Limited  partnership whose principal address is c/o LNR Partners, 

LLC, 1601 Washington Avenue, Suite 800, Miami Beach, Florida 33139, and may be served via 

first class mail upon its registered agent for service of process in Georgia, C T Corporation 

System, at 289 Culver Street, Lawrenceville, Georgia 30046-4805, with a notice copy to its 

attorney Gregory M. Taube, Esq., Nelson Mullins Riley & Scarborough LLP, 201 17th Street 

NW, Suite 1700, Atlanta, Georgia 30363. Thomaston is subject to the jurisdiction and venue of 

this Court. Thomaston claims an interest in the Property by virtue of a judgment dated August 

21, 2015, entered by the Superior Court of Houston County, Georgia in the original amount of 

$1,494,160.40, and recorded in the records of the Superior Court of Bibb County on June 8, 2017 

at Book 1165, Page 264 (the “Bibb County Judgment”). Movant is seeking to avoid the Bibb 

County Judgment as a voidable preference in a related Adversary Proceeding filed in this case. 

4. On September 22, 2017, Debtors’ filed the adversary proceeding styled Tommie 

and Judith Lingenfelter v. JPMCC 2002-CIBC4 Thomaston Retail, Limited Partnership, Case 
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No. 17-05047, seeking a determination of the extent, validity, and priority of the Bibb County 

Judgment (the “Adversary Proceeding”). That Adversary Proceeding is currently pending. 

5. Respondent Hon. Samuel Wade Mccord, Bibb County Tax Commissioner 

(“Tax Commissioner”) is the duly elected and serving as Tax Commissioner of Bibb County, 

Georgia. Respondent may be served at 188 Third Street, Macon, Georgia 31201. He is subject to 

the jurisdiction and venue of this Court.  He may claim an interest in the Property for ad valorem 

taxes owing on the Property. 

6. Respondent JP Morgan Chase Bank, National Association (“JP Morgan”) is a 

national banking association with its principal office located at 3415 Vision Drive, Columbus, 

Ohio 43219. JP Morgan may be served via first class mail to its bankruptcy service center at 700 

Kansas Lane, Monroe, Louisiana 71203, or by first class mail to its counsel of record McCalla 

Raymer Leibert Pierce, LLC, c/o Michelle Hart Ippoliti, 1544 Old Alabama Road, Roswell 

Georgia 30076.    

7. This Motion is a Contested Matter under F.R.B.P. 9014. 

8. Jurisdiction over this matter and over the Respondents is proper in the United 

States Bankruptcy Court for the Middle District of Georgia - Macon Division pursuant to 28 

U.S.C. § 1334. 

9. Venue in this matter is proper in the United States Bankruptcy Court for the 

Middle District of Georgia - Macon Division pursuant to 28 U.S.C. §§ 1408 and 1409. 

10. This Contested Matter is a core proceeding, and may be heard and determined by 

this Court pursuant to 28 U.S.C. § 157(b)(1) and § 157(b)(2)(A), (B), (K), (N), and (O). The 

statutory predicates for the relief sought herein are 11 U.S.C. §§ 363 and 506 and F.R.B.P. 3012, 

6004, and 9014.   
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II. BACKGROUND 

11. On or about October 18, 2018, Debtors Tommy and Judith Lingenfelter, as 

sellers, entered into a certain Purchase and Sale Agreement (the “Contract”) with Colt 

Properties, LLC (the “Purchaser”) relating to the purchase and sale of the Property. A true and 

correct copy of the Contract, including all addendums and amendments, is attached hereto as 

Exhibit A and incorporated herein by this reference.   

12. In pertinent part, the Contract provides that the Debtors shall sell the Property to 

the Purchaser for a purchase price of $45,000. The closing date is set for the later of (i) 

November 30, 2018 or (ii) Court approval of the sale. The brokerage fee, if any, due to 

Independent Realty of Central Georgia, Inc. d/b/a Washburn & Associates (the “Broker”) is 

payable out of the purchase price pursuant to an Exclusive Seller Listing Agreement dated on or 

about January 17, 2018, between the Debtors and Broker (the “Listing Agreement”), and 

estimated to be $2,700. A true and correct copy of the Listing Agreement is attached hereto as 

Exhibit B.  The Listing Agreement and retention of the Broker was previously approved by 

order of this Court dated February 23, 2018. [Dkt. No. 62].  

III. SUMMARY OF RELIEF REQUESTED 
 

13. Debtors hereby move for the entry of an Order, pursuant to 11 U.S.C. §§ 363 and 

506 and F.R.B.P. 3002, 3012, 6004, and 9014: 

(a) authorizing Debtors’ sale of the Property in accordance with the Contract, 

and authorizing and approving the sale, pursuant to 11 U.S.C. § 363 and 

F.R.B.P. 6004, free and clear of liens, claims, and interests, with such 

liens, claims, and interests, if any, to attach to the net proceeds of such 

sale; and  
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(b) authorizing disbursal of the proceeds of the sale as follows: 

i. pay liens for unpaid ad valorem taxes assessed against the Property 

through the closing of the sale; 

ii. pay all usual, customary, and reasonable costs associated with the sale 

as agreed in the Contract and the Listing Agreement;  

iii. pay to JP Morgan at closing the net proceeds necessary to satisfy the 

JP Morgan indebtedness; 

iv. pay to Debtors’ undersigned attorneys at the closing the remaining 

proceeds, with all of such remaining proceeds to be held by Debtors’ 

undersigned attorneys in escrow pending further order of this Court or 

resolution of the Adversary Proceeding; 

(c) determining the value of the Property being sold securing the liens 

pursuant to 11 U.S.C. § 506(a);  

(d) authorizing the compensation of Broker, real estate broker for Debtors; 

and 

 (e)  granting other relief as set forth herein. 

14. Debtors expressly reserve the right to modify the relief requested in this Motion 

prior to or at any hearing that may be held concerning this Motion. Debtors reserve the right to 

pursue any available cause of action or counterclaim against the Respondents, including, but not 

limited to, any cause of action to avoid a preferential transfer or fraudulent conveyance, and 

reserve the right to object to any claim filed or scheduled on behalf of Respondents. 
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A. Sale of the Property is Warranted under Section 363. 

15. Debtors have determined that it would be in the best interest of the Bankruptcy 

Estate to sell the Property.   

16. A trustee’s decision to sell assets is governed by the business judgment rule, 

whether the sale is before or after confirmation of a plan. To obtain court approval to sell 

property under 11 U.S.C. § 363(b), a debtor need only show a legitimate business justification 

for the proposed action.  See, e.g., Committee of Equity Sec. Holders v. Lionel Corp. (In re 

Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983). “Where the debtor articulates a reasonable 

basis for its business decisions (as distinct from a decision made arbitrarily or capriciously), 

courts will generally not entertain objections to the debtor’s conduct.” Committee of Asbestos-

Related Litigants v. Johns-Manville Corp. (In re Johns-Manville Corp.), 60 B.R. 612, 616 

(Bankr. S.D.N.Y. 1986). When a valid business justification exists, the law vests the debtor’s 

decision to sell property out of the ordinary course of business with a strong presumption “that in 

making a business decision,” the debtor “acted on an informed basis, in good faith and in the 

honest belief that the action taken was in the best interests” of the debtor. Official Committee of 

Subordinated Bondholders v. Integrated Resources, Inc. (In re Integrated Resources, Inc.), 147 

B.R. 650, 656 (S.D.N.Y. 1992). Accordingly, parties challenging a debtor’s decision must make 

a showing of “bad faith, self-interest or gross negligence.” Integrated Resources, 147 B.R. at 656 

(internal citations omitted).  

17. Ample business justification exists in the instant case for the sale of the Property 

to the Purchaser because Debtors believe that the sale price for the Property is at or above the 

market price. Additionally, the Property has been marketed for sale since January 2018, a period 

of ten months, which is a sufficient exposure time for the Property. Additionally, the Property 

Case 17-51934    Doc 153    Filed 10/26/18    Entered 10/26/18 10:15:51    Desc Main
 Document      Page 6 of 21



 

has been difficult to secure during the Case. Finally, the net proceeds from the sale of the 

Property are essential to Debtors’ reorganization efforts.  

B. The Property Should Be Sold Free and Clear of Liens, Claims, and 
Encumbrances. 

 
18. Debtors request authorization to sell the Property free and clear of all interests, 

including, but not limited to, all liens, claims, and encumbrances, that may be asserted in, to, or 

against the Property, with such liens, claims, and encumbrances to attach to the proceeds from 

the sale of the Property to the same extent and priority that the liens of such lienholders 

previously attached to the Property. In accordance with 11 U.S.C. § 363(f), a debtor-in-

possession may sell property under 11 U.S.C. § 363(b) “free and clear of any interest in such 

property of an entity other than the estate” if any one of the following conditions is satisfied: 

(1) applicable nonbankruptcy law permits sale of such property 
 free and clear of such interest;  
 
(2) such entity consents; 
 
(3) such interest is a lien and the price at which such property 
 is to be sold is greater than the aggregate value of all liens 
 on such property; 
 
(4) such interest is in bona fide dispute; or 
 
(5) such entity could be compelled, in a legal or equitable  
 proceeding, to accept a money satisfaction of such interest. 
 

11 U.S.C. § 363(f); In re Elliot, 94 B.R. 343, 354 (E.D. Pa. 1988) (because § 363(f) is written in 

the disjunctive, a court may approve sale “free and clear” provided that at least one of the 

subsections is met). At minimum, Debtors believe that they satisfy condition (3) with respect to 

JP Morgan and condition (4) with respect to Thomaston. That is, the Debtors’ obligations to JP 

Morgan, if any, will be paid, in full from the closing proceeds.  And the interest of Thomaston in 

the Property, if any, is subject to a bona fide dispute. To be sure, Thomaston’s interest in the 
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Property is subject to avoidance because it arises from a judicial lien that was not properly 

perfected under Georgia law prior to the Petition Date. Therefore, as more particularly set out in 

the Adversary Proceeding, the Bibb County Judgment is not only subject to a bona fide dispute 

but, as Debtors allege in the Adversary Complaint, also avoidable under 11 U.S.C. § 547.  

C.  Purchaser Should be Afforded all Protections Under 11 U.S.C. § 363(m) as a 
Good Faith Purchaser. 

 
19. Section 363(m) of the Bankruptcy Code provides that “the reversal or 

modification on appeal of an authorization under subsection (b) or (c) of this section of a sale or 

lease of property does not affect the validity of a sale or lease under such authorization to an 

entity that purchased or lease such property in good faith.” 11 U.S.C. § 363(m). 

20. Here, Purchaser is an arms-length purchaser for value. Moreover, Purchaser is not 

an “insider” of Debtors. Thus, Debtors request that this Court determine that Purchaser has acted 

in good faith and be entitled to the protections of a good faith purchaser under Section 363(m) of 

the Bankruptcy Code. See In re: Abbotts Diaries, 788 F.2d 143, 147 (3d Cir. 1986). 

D.  Payment of Sales Commissions, Closing Costs, and Other Costs Associated 
With the Sale. 

 
21. Section 506(c) of the Bankruptcy Code provides that “[t]he trustee may recover 

from property securing an allowed secured claim the reasonable, necessary costs and expenses of 

preserving, or disposing of, such property to the extent of any benefit to the holder of such claim, 

including the payment of all ad valorem property taxes with respect to the property.” 

22. Consistent with the relief requested, supra, Debtors request that all broker 

commissions or sales commissions arising out of the sale, if any, and all closing costs, if any, 

that have been attributed to Debtors under the Contract and the Listing Agreement be paid from 

the gross proceeds of the proposed sale. 
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E. Determination of Secured Status of Lien Holders under 11 U.S.C. § 506(a).  

23. Debtors request determination of the value of the property being sold securing the 

liens, if any, of the named Respondents asserting liens in the assets to be sold as required under 

11 U.S.C. § 506(a) and F.R.B.P. 3012.   

 F. Service and Notice of this Motion. 

24. Debtors will serve this Motion and the Notice of Hearing thereon on (a) the 

United States Trustee; (b) the named Respondents; (c) other parties who have requested notice or 

copies of such matters in this Case; and (d) all other creditors and parties-in-interest in this Case, 

as directed by F.R.B.P. 2002, 6004, and 6006.  Debtors shall serve any and all additional parties 

as the Court may direct. 

 G. Waiver of Stay Provision 

25. Debtors believe that time is of the essence in closing the transactions by the 

contemplated Closing Date. Therefore, Debtors requests that the Court waive the fourteen (14) 

day stay of any order approving this Motion pursuant to F.R.B.P. 6004(h) and 6006(d). 

 WHEREFORE, Debtors respectfully request that this Motion be inquired into and that 

the same be GRANTED AND APPROVED; that this Court enter an order granting the relief 

requested herein; and that this Court grant such other and further relief as it deems just and 

proper. 

 Respectfully submitted, this 26th day of October, 2018. 

 

[Signatures on the Following Page] 
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STONE & BAXTER, LLP 
By: 
 
/s/  David L. Bury, Jr. 
Ward Stone, Jr. 
Georgia Bar No. 684630 
wstone@stoneandbaxter.com  
David L. Bury, Jr. 
Georgia Bar No. 133066 
dbury@stoneandbaxter.com  
G. Daniel Taylor 
Georgia Bar No. 528521 
dtaylor@stoneandbaxter.com  

577 Mulberry Street, Suite 800 
Macon, Georgia  31201 
(478) 750-9898 
(478) 750-9899 facsimile 
 
Counsel for the Debtors 
 
 
 
G:\CLIENTS\Lingenfelter, Tommie and Judith\Avondale House\Second Motion to Sell\Motion to Sell - Avondale (10.26.18).docx 
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Exhibit A 
 

Purchase and Sale Agreement 
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Exhibit B 
 

Listing Agreement 
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Exclusive Seller Listing
Agreement

For and inconsideration of the mutual promises contained herein and other good and

valuable consideration, Judith R. Lineenfelter and Tommie J. Lingenfelter( hereinafter
referred to as SELLERS or CLIENTS) and WASHBURN & ASSOCIATES , (hereinafter
referred to as BROKER) do hereby enter into this Agreement, on the date of January 17.

2018.

1. Exclusive Listing AgreemenL Sellers hereby grants to Broker the exclusive right as agent of
the Seller to show and offer for sale the property located at2986 Avondale Mill Rd., Macon,
Bibb County , Georgia ,31216, at aprice of $180,000. (One Hundred and Eighty Thousand
Dollars). This is a house and a tract of land containing 4.14 acres identified in the records of the
Bibb County Tax Assessors Office as Parcel Number 0150-0034.

2. Lesal Description. This property is the same prqperty conveyed tc the Sellers in Deed Book
1534, Page 36, Clerk's Office, Bibb Superior Court.

3.Term. The term of this agreemeot shall begin on the date of January 17 , 20LB and end on June

30, 2018 (hereinafter referred to as "Listing Period".)

4. Broker's Duties to Seller. Broker's duties to Seller shall be to:
A. make all disclosures as required by law;
B. make an effort to procure a buyer ready, wilh'ng and able to purchase the properly at a sales

price acceptable to Seller;
C. comply with all applicable laws in performing it's duties.
D. assist the Sellers as needed through the closing of any transaction that occurs as a result of the

efforts ofThe Broker.

5. Seller's I)uties. Seller represents that Seller:
A. presently has title to the property or has flrll authority to enter into this agreoment:
B. will cooperate with the Broker to sell the property and will refer all inquiries about the
purchaser of the properry to the Broker during the term of this Agreement
C. will provide the Broker with accurate information about the property (including information
concerning all adverse material facts pertaining to the physical condition of the property);
D. will firlly comply with all state and federal laws.

6. Marketing. Broker is authorized to advertise and market the property for sale in any media of
the Broker's choosing, including on the Internet and in Multiple Listing Services and in
cooperation with other real estate brokers and agents ofother brokers.

7. Commission.
A. If, during the term of this Agreemen! the Seller enters into a contract (including an
Option Contract) for the sale or exchange of the Property or any portion thereof, with any
buyer, Seller agrees to pay Broker at the closing ofthe transaction (regardless ofwhether
the closing is during or after the term of this agreenent), the following commission: Six per
cent (67o) ofany purchase price which the sellers accept.
B. Broker shall have the right to, but is not required to by this agreement share this
commission with another Broker
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C. If Seller, during a PmtocH Period of 180 days frrom the expiration or cancelbtinn of this
agre+mcnt, sell$ ot exch*ryes the Fropcrty to any buyerwho, made en offerotr, rreivcd
information on, inquired ebout, vigid or otherwisc learned about the property drring the
term of this agreement or ery exteuxion thereof, then Scllcr shell p*y tle commi*sion
described hercin to the Breker at the closing of the trarsaction.

& I+imits ou Bpkerr {rt}ority lnd Resnonsibitity. Seller acknowledges and agrees ttut
Broker:
A. rnay show other properties to prospective buyers who are interested in the propertg
B. shall not be responsible to advise Seller on any matter other than the acceptability of a price

offered for *re property and the terms ofsuch an offer, the preference ofone offer over another

and matters reg*rding &e closing of a hansaction to sell the propert]a
D. may disclose all informdion abors the Property to others;
E. shall have no authority to bind Sellerto any contract or agrcement.

9. Brckerls Poticy on AgeneJ. The types of agency relationships offered by the Broker are:

selleragency, buyer agency, designated agency, dual agetrcy, landlord agency and tenant agency.

The Broker does not offer sub-agency.

10. DuaI Age{ey I}kclo$rlEl If Seller and a prospective hryer are both being represented by the
Broke4 Seller is aware that Broker is acting as a dual agent in tris transaction aild consdtts to the
same. Seller has ben advised that:
A In serving as a dual agent fhe Broker will be representing two clients whose intsrests are, or al
times, could be different or even adverse.
B. Seller doss not have to f,on$cnt to dual agency and the consent ofthe Seller to dual agency has

been given voluntarily.

11. Indpocndenl.ConfraetorRelationshin ThisAgwrnent shall create an independent

contrastor relationship between the Broker and Seller, Broker shall at no time be consifued an

employee of Seller.

12. Tiue of Essencq Time is of the essence of this agreement.

13. Snecial Stipulatious: Roger Palmer of Cartersville, Ceorgia whose phone nurnber is 706-

570-8583, contacted the Sellers directly before this Exelusive Li$ingAgreemont was sigrred. If
Roger Palmer or any entity in which he is involved purchases this prope$y, Washburn &
Associales will prcvide typical r€al estate brckerage and consulting services relative & this
transrction and will receive a commission equal to 37o of the purchase price, paid &om the
Sellss'ftnds, at the closrng of the transaction.

Scllcrs:
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