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KEMNITZER, ANDERSON, BARRON & OGILVIE, LLP 
Mark F. Anderson (CA SBN 44787) 
Kan Tung Donohoe (CA SBN 197785) 
445 Bush Street, Sixth Floor 
San Francisco, CA 94108 
Telephone: (415) 861-2265 
Fax: (415) 861-3151 
Email: mark@kabolaw.com
Attorney for Plaintiff Mark R Ciabattari and all others similarly situated  
 
SHEPHERD, FINKELMAN, MILLER & SHAH, LLC 
James E. Miller (CT SBN 420518)  
65 Main Street 
Chester, CT 06412 
Telephone: (860) 526-1100 
Fax: (860) 526-1120 
Email: jmiller@classactioncounsel.com
Attorney for Plaintiff and all others similarly situated  
 
BERNSTEIN NACKMAN & FEINBERG 
Jeffrey S. Feinberg (NY SBN 4051165) 
67 Wall Street, 22nd Floor 
New York, NY 10005 
Telephone: (212) 709-8229 
Fax: (646) 349-3036 
Email: jfeinberg@jsf-law.net
Attorney for Plaintiff and all others similarly situated  
 
WILSON, ELSER, MOSKOWITZ, EDELMAN, & DICKER LLP 
Ralph Robinson (CA SBN 51436) 
650 California Street, 14th Floor 
San Francisco, CA 94108-2718 
Telephone: (415) 433-0990 
Fascimile: (415) 434-1370 
Email: ralph.robinson@wilsonelser.com
Attorney for Defendant Good Year Dunlop Tires North America, LTD 
 
O’MELVENY & MYERS LLP 
Thomas M. Riordan (CA SBN 176364) 
610 Newport Center Drive, 17th Floor 
Newport Beach, CA 92660-6429 
Telephone: (949) 760-9600 
Fax: (949) 823-6994 
Email: TRiordan@OMM.com
Attorney for Defendant Toyota Motor Sales, U.S.A., Inc. 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA  

Mark R Ciabattari, and all other persons 
similarly situated, 
 
  Plaintiffs, 

 vs. 

Toyota Motor Sales, U.S.A., Inc., a California  
corporation; 
Toyota Motor North America, Inc.,  
Goodyear Dunlop Tires North America, LTD,. 
LLC, an Ohio limited liability corporation; and 
Bridgestone Firestone North American Tire, 
LLC, a Delaware limited liability company,  
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. C05-04289 SC 
 
CLASS ACTION 
 
DECLARATION OF KAN TUNG 
DONOHOE IN SUPPORT OF JOINT 
MOTION FOR PRELIMINARY APPROVAL 
OF CLASS ACTION SETTLEMENT 
AGREEMENT 
 
 
 
 
 
Date: July 7, 2006 
Time: 10:00 
Courtroom: 1 
Hon. Samuel Conti 

I, Kan Tung Donohoe state 

1. I am an attorney licensed to practice law in the State of California including the court 

in which this action is pending.  Our law firm, Kemnitzer, Anderson, Barron & Ogilvie, LLP, 

was retained by the plaintiffs in this litigation and I have participated in the case.  I have personal 

knowledge of the information stated below and am competent to testify thereto. 

2. A true and correct copy of the Settlement Agreement and its accompanying exhibits 1 

to 4, incorporated therein, are attached as Exhibit A.  The customer service letter is Exhibit 1 to 

the Settlement Agreement. The Direct Mail Notice is Exhibit 2 to the Settlement Agreement and 

will be sent to former and current owners/lessees of the Class Vehicles.  The detailed notice is 

Exhibit 3 to the Settlement Agreement and will be made available on the settlement website 

established by the Settlement Administrator, or upon request.  The Preliminary Approval Order 

is Exhibit 4 to the Settlement Agreement.  Counsel for all parties have approved the Settlement 

Agreement, and its accompanying exhibits incorporated therein. 

3. Attached as Exhibit B is a true and correct copy of the class administrator - Hilsoft 

Notifications’ curriculum vitae. 

QUALIFICATION OF KEMNITZER, ANDERSON, BARRON & OGILVIE, LLP  

4. Our firm has substantial skill and experience representing consumers in class actions, 
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and we are willing and able to diligently represent the class in this litigation for all purposes.  

Mark Anderson is generally involved in the class certification process.  He have served as lead 

counsel or co-counsel for the plaintiffs in the following consumer class actions: 

A. Pate v Boise Cascade Corp, No 765742 (Sup Ct, CCSF)(antitrust); 
B. Goldberg v CPC Int'l Inc, No. 767721 (Sup Ct, CCSF)(antitrust); 
C. Heick Supply Co v Enderle Metal Products, No. C-77-1788 RHS (N.D. Calif.) (antitrust); 
D. Chadwick v Crocker National Bank, No. 792521 (Sup Ct, CCSF) (unfair practices action relating 
to bank holds on deposits); 
E. Reynolds v Cuisinarts, No. 771 845 (Sup Ct, CCSF) (antitrust price fixing action by certified 
class); 
F. Hughes v Insight Int'l Lt'd, No. 267 201 (Sup Ct, Contra Costa Co) (tour operator's unfair 
business practices switching class of senior citizens from first class hotels to cheap 
accommodations); 
G. Shirley v Merrill, Lynch et al, Civil No 826026 (Sup Ct, CCSF) (holds on checks); 
H. Gardiner v Sea-Land Service, Civil No 84-2354 (9th Cir)(seaman's maintenance action); 
I. In re Long Distance Telecommunications Litigation, MDL Docket No 598 (E.D. Mich)(fraud by 
long distance companies for unanswered calls); 
J. Mullen v Armstrong World Industries, Inc, No 268 517 (Sup Ct, Contra Costa Co)(homeowners v 
asbestos companies); 
K. In re Castle & Cooke Shareholder Derivative Litigation, No C-85-0663 EFL (N. D. Calif) 
(securities); 
L. Chesir v Castle & Cooke, Inc, No 792521 (Sup Ct, CCSF) (securities); 
M. In re California Copper Water Tubing Litigation, No 805 395 (Sup Ct, CCSF) (antitrust); 
N. Jarvis, Brodsky & Baskin v Hospital Correspondence Copiers, Civil No. 859 911 (Sup Ct, 
CCSF) (unlawful business practices in the copying of hospital medical records for attorneys); 
O. Rosell v Continental Ins Co, (Sup Ct, Alameda Co. 1989) (unfair business practices by disability 
insurance carrier); 
P. Lubliner v Maxtor Corp, Civil C 87 20795 (N. D. Calif. 1990) (securities); 
Q. Baker v Melody Toyota, Inc., Civil No. C 93 1253-EFL  (certified class of purchasers of vehicles 
with "rolled back" odometers); 
R. Waggener v Television Signal Corp, Civil No. 946142 (Superior Court, City & Co of San 
Francisco) (late charges imposed by the Viacom cable TV subsidiaries); 
S. Berkley v Lenfest West, Inc. dba Cable Oakland, Civil No. 713096-2 (Superior Court, Alameda 
County);(certified class involving late charges imposed by Cable Oakland); 
T. Selnick v Sacramento Cable Co, Civil No. 541907 (Sacramento Co Superior Court)(late fee case, 
certified class settled for $1.5 million); 
U. In re McKesson Water Co (San Francisco Superior Court 1998)(late fee case); 
V. Schneider v AutoBahn et al (San Francisco Superior Court) (certified class action against Bay 
Area Mercedes-Benz dealers for price fixing on new cars); 
W.  Dilsworth v Kia Motors of America (Alameda County Superior Court) (cerfifed class action on 
Kia Sephia models with brake defects). 

 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.  This declaration is executed on June 23, 2006, in San Francisco, 

California. 

      /s/ Kan Tung Donohoe 
Kan Tung Donohoe  
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SETTLEMENT AGREEMENT AND RELEASE 

THIS SETTLEMENT AGREEMENT AND RELEASE (“Agreement”) is entered 

into on June 23 2006, by and between, on the one hand, Toyota Motor Sales, U.S.A., Inc. 

(“TMS”), Toyota Motor North America, Inc. (“TMNA”) (collectively, “Toyota”), Goodyear 

Dunlop Tires North America, LTD. (“GDTNA”) and Bridgestone Firestone North American 

Tire, LLC (“Bridgestone”) (collectively, “Defendants”) and, on the other hand, the named 

Plaintiffs (as defined below) in (a) Mark R. Ciabattari v. Toyota Motor Sales, U.S.A., Inc., et al., 

Case No. C05-04289 BZ, U.S. District Court of California, Northern District (“Ciabattari”); (b) 

Stanley Monk v. Toyota Motor Sales, U.S.A., Inc., et al., Case No. 05 CV 10562 (B.S.J.), U.S. 

District Court of New York, Southern District (“Monk”); (c) Kyle Bressler, M.D. v. Toyota 

Motor Sales, U.S.A., Inc., et al., Case No. 2:05-cv-544-FtM-29DNF, U.S. District Court of 

Florida, Middle District (“Bressler”); (d) Thomas F. Pear v. Toyota Motor Sales, U.S.A., Inc., et 

al., Case No. 3:05-cv-01778-JBA, U.S. District Court of Connecticut (“Pear”); (e) Jeff 

Collinson, Scott M. Pollack, and Thomas Hunt, v. Toyota Motor Sales, U.S.A., Inc., et al., Case 

No. 2:05-cv-05471-HAA-MF, U.S. District Court of New Jersey (“Collinson”); (f) Patricia and 

Michael Beaird v. Toyota Motor Sales, U.S.A., Inc., et al., Case No. 06C 0466, U.S. District 

Court of Illinois, Northern District of Illinois, (“Beaird”); and (g) David Pollack v. Toyota 

Motor Sales, U.S.A., Inc., et al., Case No. 1:06-cv-01157-PAG, U.S. District Court of Ohio, 

Northern District (collectively, “Related Actions”). 

WHEREAS, TMS is a corporation organized under the laws of the State of 

California and is engaged in the business of, among other things, sales and marketing of motor 

vehicles; 

WHEREAS, TMNA is a corporation organized under the laws of the State of 

Delaware and is the holding company for Toyota Motor Corporation’s U. S. sales and North 

American manufacturing companies; 

WHEREAS, GDTNA is a limited liability company formed under the laws of the 

Settlement Agreement – Ciabattari v. Toyota  - C05-04289 SC 1 
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State of Ohio and is engaged in the business of, among other things, sales and distribution of 

tires for motor vehicles; 

WHEREAS, Bridgestone is a limited liability company formed under the laws of 

the State of Delaware and is engaged in the business of, among other things, sales and 

distribution of tires for motor vehicles; 

WHEREAS, in the Related Actions, Plaintiffs allege, among other things, against 

some or all of Defendants that they knew, or should have known, that Run-Flat Tires (as defined 

in Paragraph 11) installed on Class Vehicles (as defined in Paragraph 3) were susceptible to 

premature or uneven wear, despite a tire pressure warning system, and that the Class Vehicles 

lacked a spare tire and spare tire storage space, and further allege that Defendants concealed 

from or failed to give notice of these conditions to purchasers and lessees of Class Vehicles; 

WHEREAS, Defendants deny each and every one of these allegations, deny 

wrongdoing of any kind, and further believe that the requirements for a class action are not met 

in this litigation and that a class action should not be certified or maintained in the Related 

Actions (other than for purposes of settlement as provided in this Agreement); 

WHEREAS, Class Counsel (as defined below) believe that the claims Plaintiffs 

have asserted have merit; however, Class Counsel also recognize that (a) it would be necessary 

to continue prosecuting the Related Actions against Defendants through seven trials in different 

courts, and, even if successful, through any appeals, including but not limited to, appeals from 

the class-certification order and any potential adverse jury verdict in a trial (as well as any 

equitable decision rendered by the Court), all of which would delay substantially class members’ 

receipt of benefits, if any were obtained and (b) there are significant risks in this litigation, whose 

outcome is uncertain; therefore, balancing the costs, risks, and delay of continued litigation 

against the benefits of the settlement to the Settlement Class, Class Counsel have concluded that 

settlement as provided in this Agreement will be in the best interests of the Settlement Class as 

defined in this Agreement; 

WHEREAS, Defendants do not believe Plaintiffs’ claims are meritorious, but they 

Settlement Agreement – Ciabattari v. Toyota  - C05-04289 SC 2 
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desire to avoid the uncertainty and expense of further litigation and Toyota wants to provide 

support to its loyal customers and GDTNA and Bridgestone wish to support the users of their 

products; 

WHEREAS, this Agreement was entered into after extensive arm’s-length 

discussions and negotiations between Class Counsel and counsel for Defendants, including a 

one-day formal mediation with the Hon. Edward Infante (ret.); 

WHEREAS, counsel for Defendants and Class Counsel agree that the settlement 

contemplated by this Agreement (the “Settlement”) is a fair, adequate, and reasonable resolution 

of the Related Actions; 

WHEREAS, the Parties desire to compromise and settle all issues and claims that 

have been brought, or that could have been brought, against Defendants in the Related Actions; 

WHEREAS, the Parties desire and intend to seek court approval of the a 

nationwide class settlement of the Related Actions as set forth in this Agreement and, upon such 

judicial approval, the Parties intend also to seek a Final Approval Order and Judgment (as 

defined in Paragraph 31) from the Court dismissing the claims of all Plaintiffs and Settlement 

Class Members with prejudice; 

NOW, THEREFORE, it is agreed that in consideration of the promises and 

mutual covenants set forth in this Agreement and the entry by the Court of a Final Approval 

Order and Judgment approving the terms and conditions of the Settlement as set forth in this 

Agreement, and providing for dismissal with prejudice of the claims asserted in the Related 

Actions by Plaintiffs and Settlement Class Members, the Related Actions shall be settled and 

compromised under the terms and conditions contained herein. 

A. DEFINITIONS 

Whenever the following capitalized terms are used in this Agreement and in the 

attached Exhibits (in addition to any definitions elsewhere in this Agreement), they shall have 

the following meanings: 

1. “Bridgestone Related Parties” means Bridgestone Firestone North 
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American Tire, LLC, Bridgestone Corporation and Bridgestone Americas Holding, Inc. and each 

of their present or former officers, directors, employees, agents, attorneys, administrators, 

successors, suppliers, distributors, reorganized successors, spin-offs, assignees, holding 

companies, subsidiaries, affiliates, parents, joint venturers, partners, members, divisions, and 

predecessors, and authorized dealers. 

2. “Class Counsel” refers to all the attorneys of record for Plaintiffs in the 

Related Actions and the predecessors and/or successors of each of these law firms. 

3. “Class Vehicles” means Toyota Sienna vehicles, model years 2004, 2005 

and 2006, produced on or before September 17, 2005, that came factory equipped with Run-Flat 

Tires (as defined below).  

4. “Court” means the United States District Court for the Northern District of 

California. 

5. “GDTNA Related Parties” means Goodyear Dunlop Tires North America, 

LTD., Sumitomo Rubber Industries, Ltd. and The Goodyear Tire and Rubber Company and each 

of their present or former officers, directors, employees, agents, attorneys, administrators, 

successors, suppliers, distributors, reorganized successors, spin-offs, assignees, holding 

companies, subsidiaries, affiliates, parents, joint venturers, partners, members, divisions, and 

predecessors, and authorized dealers. 

6.  “Effective Date of Settlement” means the date on which all appellate 

rights with respect to the Final Approval Order and Judgment in the Ciabattari action, described 

in Paragraph 31, have expired or have been exhausted in such a manner as to affirm the Final 

Approval Order and Judgment. 

7. “Lead Class Counsel” refers to the following three law firms and their 

predecessors and/or successors: 
Mark F. Anderson, Esq. 

  Kemnitzer, Anderson, Barron & Ogilvie,  LLP 
  445 Bush Street, Sixth Floor 
  San Francisco, CA  94108 
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James E. Miller, Esq. 
  Shepherd, Finkelman, Miller & Shah, LLC 
  65 Main Street 
  Chester, CT 06412 

 
and 
Robin E. Nackman, Esq. 

  Bernstein, Nackman & Feinberg 
  67 Wall Street, 22nd Floor 
  New York, NY  10005 

8. “Parties” means Defendants, Plaintiffs, and Settlement Class Members, as 

each of those terms is defined in this Agreement. 

9. “Plaintiffs” means and includes all named plaintiffs and class 

representatives in the Related Actions, who are Mark Ciabattari, Jess Collinson, Scott Pollack, 

Thomas Hunt, Kyle Bressler, Tom Pear, Stanley Monk, Patricia Beaird and Michael Beaird and 

David Pollack. 

10. “Released Claims” means any and all claims (including demands, rights, 

liabilities, and causes of action) of every nature and description that were or could have been 

asserted in any of the Related Actions by any Plaintiff or Settlement Class Member, or any of 

their predecessors, successors, representatives, parent companies, subsidiaries, affiliates, heirs, 

executors, administrators, attorneys, successors, and assignees, relating to Run Flat Tires and/or 

the design, operation and/or functionality of the tire pressure warning system or the Class 

Vehicle’s lack of spare tire or spare tire storage space.  This shall include, but not limited to, any 

and all claims relating to or alleging breach of express or implied warranty, state “lemon” laws, 

consumer fraud, deceptive or unfair business practices, false or misleading advertising, 

intentional or negligent misrepresentation, negligence, concealment, omission, unfair 

competition, unjust enrichment, and any and all claims or causes of action arising under or based 

upon any federal or state statute, act, ordinance, or regulation governing or applying to business 

practices generally, including, but not limited to, any and all claims relating to or alleging 

violation of the California Business and Professions Code §§ 17200-17209, or California 

Business and Professions Code § 17500.  Released Claims include all such claims against the 
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Toyota Related Parties, the GDTNA Related Parties and/or the Bridgestone Related Parties, 

whether known or unknown (even if concealed or hidden), matured or unmatured, liquidated or 

unliquidated, at law or in equity, before any local, state or federal court, tribunal, administrative 

agency or commission, that were available under any federal, state or local law or administrative 

rule or regulation, that actually were asserted or potentially arise out of or are related to the 

subject matter of the Related Actions.  Notwithstanding the language in this paragraph, 

“Released Claims” do not include any claims of personal injury or wrongful death or property 

damage other than damage to the Run-Flat Tire itself.   

11. “Run Flat Tires” means the Dunlop SP Sport 4000 DSST P225/60R17 and 

Bridgestone B380 P225/60R17. 

12. Settlement Administrator” refers to Hilsoft Notifications, 123 East Broad 

Street, Souderton, PA 18964.  The Settlement Administrator will have the following 

responsibilities: (a) administration of Class Notice as provided in this Agreement; (b) 

administration of the official class action website and toll-free number as provided in this 

Agreement; and (c) receiving and distributing Requests for Exclusion and Objections as provided 

in this Agreement.   

13.  “Settlement Class” refers to the Settlement Class as defined in Paragraph 

19 of this Agreement. 

14. “Settlement Class Members” means all persons or entities who fit the 

Settlement Class definition specified in Paragraph 19, below, who have not validly and timely 

requested exclusion from the Settlement Class, as provided in this Agreement. 

15. “Toyota Related Parties” means Toyota Motor Sales, U.S.A., Inc., Toyota 

North America, Inc., Servco Pacific, Inc., and Toyota Motor Corporation and each of their 

present or former officers, directors, employees, agents, attorneys, administrators, successors, 

suppliers, distributors, reorganized successors, spin-offs, assignees, holding companies, 

subsidiaries, affiliates, parents, joint venturers, partners, members, divisions, and predecessors, 

and authorized dealers. 
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B. TERMS OF SETTLEMENT AGREEMENT AND RELEASE 

16. This Agreement is for settlement purposes only.  Neither this Agreement 

nor any action taken pursuant to it shall constitute, or be construed as, an admission of the 

validity of any claim or any factual allegation that was or could have been made by Plaintiffs and 

Settlement Class Members in the Related Actions, or of any wrongdoing, fault, violation of law, 

or liability of any kind on the part of Defendants.  This Agreement shall not be offered or be 

admissible in evidence by or against Defendants, individually or collectively, or cited or referred 

to in any other action or proceeding, except (a) in any action or proceeding brought by or against 

the Parties to enforce or otherwise implement the terms of this Agreement, or (b) in any action to 

support a defense of issue preclusion, claim preclusion, release, estoppel, or similar defense in 

law or equity. 

17. Subject to Court approval, the Parties agree that that the Ciabattari action 

will be deemed, for the purpose of settlement only, to be certified as a class action in accordance 

with the Settlement Class definition in Paragraph 19 of this Agreement, that the Ciabattari action 

should be settled on that basis, and that all the other Related Actions should be dismissed by 

stipulation after all rights to appeal the Final Approval Order and Judgment in the Ciabattari 

action have expired or have been exhausted in such a manner as to affirm that Final Approval 

Order and Judgment.  Neither this Agreement nor any certification pursuant to this Paragraph 

shall constitute, in this or any other proceeding, an admission by Defendants or a finding or 

evidence that any requirement for class certification is satisfied in the Related Actions, or any 

other litigation, except for the limited purposes related to this Agreement.  If this Agreement is 

terminated pursuant to its terms, any order certifying the Settlement Class shall be vacated, and 

the Related Actions shall proceed as though the Settlement Class had never been certified, 

without prejudice to the Parties’ rights to either request or oppose class certification.   

18. This Agreement is made with the understanding that (a) under applicable 

law, a class may be certified for settlement purposes only (i.e., without needing to satisfy fully 

the standard required for certification of the matter for litigation purposes), (b) Defendants 
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contest and in no way agree that the proposed class in this case is suitable for class treatment 

under the law of any jurisdiction, other than for purposes of settlement as provided in this 

Agreement, and (c) notwithstanding any other provisions of this Agreement, all actions and 

proceedings pursuant to this Agreement shall be consistent with the foregoing. 

19. The Settlement Class shall be defined as follows: 

All persons residing in the United States who currently own or lease, or 

previously owned or leased, a Toyota Sienna vehicle, model year 2004, 2005 or 

2006, produced on or before September 17, 2005, that came factory equipped 

with Run-Flat Tires. 

Excluded from the class are the following: 

a. Toyota, GDTNA, and Bridgestone and their parents, subsidiaries, 

affiliates, officers, and directors;  

b. the judge to whom this case is assigned and any member of the judge’s 

immediate family; and 

c. persons who have submitted a timely and valid request for exclusion 

from the Settlement Class. 

20. In consideration for Plaintiffs’ and Settlement Class Members’ release of 

claims and dismissal with prejudice of the Related Actions as provided herein, Toyota agrees to 

provide relief to Settlement Class Members as follows: 

a. Toyota will agree to continue its program providing a 

Supplemental Tire Warranty (“Supplemental Warranty”) on Class Vehicles for three years or 

36,000 miles from the date of first vehicle use, whichever occurs first (“Supplemental Warranty 

Period”), for uneven or premature tire wear under normal use.  This Supplemental Warranty is 

limited to Run-Flat Tires.  For the purposes of the Supplemental Warranty, (a) “uneven” tire 

wear  means the uneven wear between the center of the treads and the shoulder tread areas; and 

(b) “premature” wear means the tread depth of less than 3/32” at any center tread.  If a Toyota 

dealer determines that a Settlement Class Member has experienced either tire wear condition on 
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a Class Vehicle, the Settlement Class Member will have either two or four tires replaced 

(consistent with the Owner’s Manual and the particular tire wear observed by the Toyota dealer) 

with new Dunlop or Bridgestone run-flat tires without charge for the costs of the tires, balancing, 

mounting, wheel weights and installation.  The Supplemental Warranty is limited to the specific 

Class Vehicle, as identified by the Vehicle Identification Number on the class notice (as defined 

in Paragraph 24) and subject to the same conditions set forth in the New Vehicle Limited 

Warranty section of the Owners Manual for other components covered by said limited warranty.  

To receive coverage under the Supplemental Warranty, the work must be performed only at an 

authorized Toyota dealer.   

b. In addition, Toyota will continue to reimburse Settlement Class 

Members who paid for replacement of one or more Run-Flat Tires on their Class Vehicles due to 

uneven or premature wear during the Supplemental Warranty Period, but before Toyota mailed 

them the Customer Support Program Letter (attached hereto as Exhibit 1), subject to the 

conditions provided herein (“Reimbursement Claims”).  If the Settlement Class Member 

replaced his or her tires with Dunlop or Bridgestone run-flat tires, Toyota will reimburse said 

class member the costs of the tire(s), balancing, mounting, wheel weights and installation.  If the 

Settlement Class Member replaced his or her Run-Flat Tires with conventional tires, Toyota will, 

at said class member’s election, either (i) replace the conventional tires with four new Dunlop or 

Bridgestone run-flat tires at no cost; or (ii) reimburse said class member the costs of the 

conventional tire(s), balancing, mounting, wheel weights and installation.  Replacement of tire(s) 

due to damage caused by accident, puncture, road hazard impact is not eligible.   

c. To submit a Reimbursement Claim, the Settlement Class Member 

will need to mail (i) name, address and telephone number; (ii) a copy of the repair order which 

includes the reason for the tire replacement; (iii) proof of payment; and (iv) proof of ownership  

/ / / 

/ / / 

/ / / 
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at the time of replacement to the following address: 
 

Toyota Motor Sales, U.S.A., Inc. 
Toyota Customer Experience, WC 10 

19001 South Western Avenue 
Torrance, California 90509 

Toyota will handle processing Reimbursement Claims.  If a Settlement Class Member has 

previously been reimbursed for their Run-Flat Tire replacement, this Settlement Agreement does 

not entitle that Class Member to any further reimbursement for those same tires.  If a 

Reimbursement Claim is denied, Toyota will so notify Settlement Class Member in writing.  

Reimbursement Claims must be filed within six months of mailing of the class notice 

(“Reimbursement Period”).  All Settlement Class Members who fail to timely submit valid 

Reimbursement Claims within the Reimbursement Period cannot obtain payments pursuant to 

this Agreement, but will in all other respects be subject to and bound by the provisions and 

releases of this Agreement and the Final Approval Order and Judgment entered by the Court.  

Subject to the protective order entered by the Court and Paragraph 42 herein, Toyota agrees to 

provide Lead Class Counsel quarterly reports during the Reimbursement Period setting forth how 

many reimbursement claims were paid and denied. 

21. A Settlement Class Member whose Reimbursement Claim was denied and 

wants the decision reviewed must follow the appeal process provided in this Paragraph.  The 

Settlement Class Member must contact Lead Class Counsel and advise of the dispute.  Lead 

Class Counsel will then meet and confer with TMS’s designee to try to resolve the dispute.  If 

the dispute cannot be resolved and the Settlement Class Member wishes to escalate to the next 

level, Lead Class Counsel must submit a written claim for reimbursement (“Appeal Claim”) to 

the Settlement Master (Lester J. Levy of JAMS, San Francisco office), and serve a copy by mail 

to TMS’s designee not later than 20 days after the meet and confer process is terminated.  TMS 

will have 23 days from the date of mailing of the Appeal Claim to file a written response.  The 

Settlement Master will decide the issue on the papers, and his determination will be final and 

binding.  The Settlement Master’s fees and costs will be split 50/50 between Lead Class Counsel 
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and TMS.  TMS agrees to pay a retainer of up to $5,000 to the Settlement Master, from which its 

share of fees and costs for dispute resolution services provided by the Settlement Master will be 

deducted.   

22. Upon the Effective Date of Settlement, Plaintiffs and Settlement Class 

Members, and each of them, forever release, discharge, waive and covenant not to sue the 

Toyota Related Parties, the GDTNA Related Parties and the Bridgestone Related Parties 

regarding any of the Released Claims, as that term is defined in Paragraph 10.  This release shall 

be understood to include all such claims which Plaintiff and Settlement Class Members do not 

know of or suspect to exist in their favor at the time of this release and that, if known by them, 

might have affected their settlement and release of Toyota Related Parties, the GDTNA Related 

Parties and the Bridgestone Related Parties, or might have affected their decision not to object to 

this Agreement.  With respect to all Released Claims, and without assuming that the Released 

Claims are a general release, Plaintiffs and Settlement Class Members expressly waive and 

relinquish to the fullest extent permitted by law, (a) the rights conferred by section 1542 of the 

California Civil Code, which provides: 
 
A general release does not extend to claims which the creditor does 
not know or suspect to exist in his favor at the time of executing 
the release which if known by him must have materially affected 
his settlement with the debtor. 

and (b) any law of any state or territory of the United States, federal law or principle of common 

law or equity, or of international or foreign law, which is comparable to section 1542 of the 

California Civil Code.  Plaintiffs and Settlement Class Members recognize that even if they may 

later discover facts in addition to or different from those which they now know or believe to be 

true, they nonetheless agree that upon the entry of the Final Approval Order and Judgment, 

Plaintiffs and Settlement Class Members fully, finally, and forever settle and release any and all 

of the Released Claims.  The Parties acknowledge that the foregoing waiver and release was 

bargained for and is a material element of the Agreement.   

23. Class Counsel and counsel for Defendants shall present this Agreement to 
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the Court as soon as is practicable after the execution of this Agreement, along with a Joint 

Motion for Preliminary Approval of the Agreement, Certification of the Settlement Class, 

Appointing Lead Class Counsel, Setting a Hearing on Final Approval of the Agreement, and 

Directing Notice to the Class, in a form agreeable to both parties (“Joint Motion”).  The Parties 

shall take all appropriate steps to obtain an order granting the Joint Motion, substantially similar 

to the form attached as Exhibit 4 (“Preliminary Approval Order”).  In the Preliminary Approval 

Order, the Parties shall seek to: 

a. conditionally certify a national settlement class (as defined in 

Paragraph 19) for settlement purposes only; 

b. appoint Mark Ciabattari as Class Representative; 

c. appoint as Lead Class Counsel: 
   

Mark F. Anderson, Esq. 
    Kemnitzer, Anderson, Barron & Ogilvie, LLP 
    445 Bush Street, Sixth Floor 
    San Francisco, CA  94108 

 
  James Miller, Esq. 

    Shepherd, Finkelman, Miller & Shah, LLC 
    65 Main Street 
    Chester, CT 06412 

 
  and 
  Robin E. Nackman, Esq. 

    Bernstein, Nackman & Feinberg 
    67 Wall Street, 22nd Floor 
    New York, NY  10005 

d. receive preliminary approval of the settlement set forth in this 

Agreement as fair, reasonable, and adequate; 

e. schedule a date for the Final Settlement Hearing and setting forth 

the procedures for the conduct of that hearing; 

f. receive a finding that the form and method of disseminating the 

class notice to Settlement Class Members by direct mail (substantially in the forms attached to 
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this Agreement as Exhibit 2) and via the internet (substantially in the forms attached to this 

Agreement as Exhibit 3) meets all of the requirements of due process, constituting the best notice 

practicable in the circumstances; 

g. set forth procedures and deadlines for filing objections to this 

Agreement and requesting exclusion from the settlement class as provided in Paragraphs 28 and 

29;  

h. approve Hilsoft Notifications as the Settlement Administrator to 

perform the tasks designated to be performed by the Settlement Administrator pursuant to this 

Agreement; and. 

i. request a provision enjoining all further putative class action 

litigation in other cases related to Run-Flat Tires, including the other Related Actions 

24. Toyota through the Settlement Administrator shall disseminate summary 

notice of the pendency of this class action, proposed settlement and hearing on final approval, in 

substantially the form set forth in Exhibit 2 (“Notice”), by first-class mail to potential Settlement 

Class Members.  The mailing list for this Notice shall be compiled by Toyota in the same manner 

that it compiles mailing lists for owner notification programs conducted in the ordinary course of 

Toyota’s business.  If any Notice is returned along with an advisory identifying a forwarding 

address, the Settlement Administrator shall cause the Notice to be placed in first-class mail, 

postage prepaid, directed to the forwarding address.  Toyota shall have no obligation to locate 

potential Settlement Class Members or to mail additional copies of the Notice.  Toyota shall pay 

all costs related to the printing and mailing of this Notice and all costs for the Settlement 

Administrator retained to provide services as provided in this Agreement.   

25. As provided in the Notice, copy of the detailed notice, in substantially the 

form set forth in Exhibit 3 (“Detailed Notice”) Notice shall also be available on a website on the 

internet to be established and maintained by the Settlement Administrator.  Other contents of this 

website may include this Agreement, customer support letter, court filings necessary to obtain 

preliminary approval of the settlement and any final approval order and Frequently Asked 

Settlement Agreement – Ciabattari v. Toyota  - C05-04289 SC 13 
  EXHIBIT A  

Case 3:05-cv-04289-SC     Document 58     Filed 06/23/2006     Page 17 of 71




Questions (“FAQs”) about the Settlement.  Lead Class Counsel may summarize the class 

settlement on their website with a link to the website established by the Settlement Class Counsel 

may refer Plaintiffs and Settlement Class Members to the Lead Class Counsels’ websites, but 

will not otherwise publicize that website.  The content of these websites will be mutually agreed 

upon by the Parties.  These websites may remain active and accessible through January 1, 2009.  

Class Counsel will pay for any costs associated with the establishment and maintenance of their 

website. 

26. Toyota will establish a toll-free telephone number that will be included in 

the Notice.  The toll-free telephone number will provide pre-recorded information, agreed to by 

the Parties, on the following:  (1) a statement on the status of the settlement and its terms, (2) a 

reference to the web site for further information, (3) a prompt to request a copy of the Detailed 

Notice, and (4) the address of Lead Class Counsel to whom Settlement Class Members may 

write for additional information.  Toyota’s obligation to maintain the toll-free telephone number 

will continue until the Settlement receives final approval by the Court. 

27. The Settlement Administrator shall complete mailing of the Notices 60 

days after receipt of mailing list information from R. L. Polk or after entry of the Preliminary 

Approval Order, whichever date is latest.  Class Counsel and Defendants will request that the 

Court schedule a fairness hearing to obtain final approval of the settlement on November 17, 

2006, or at the Court’s earliest convenience thereafter. 

28. Anyone who wishes to be excluded from the Settlement Class must submit 

a written request for exclusion by sending it by U.S. mail, first class and postage paid to the 

United States Post Office Box established and maintained by the Settlement Administrator on 

behalf of Toyota for the purposes of this Class Settlement.  Toyota’s obligation to maintain the 

P.O. Box will continue until Class Settlement receives final approval from the Court.  Any 

request for exclusion must be postmarked on or before the deadline specified in the Notice, 

which shall be no less than thirty (30) days after the mailing of the Notice.   

a. Anyone submitting a request for exclusion must (i) set forth his/her 

Settlement Agreement – Ciabattari v. Toyota  - C05-04289 SC 14 
  EXHIBIT A  

Case 3:05-cv-04289-SC     Document 58     Filed 06/23/2006     Page 18 of 71




full name and current address, (ii) identify the model year and model of his/her Class Vehicle(s) 

and the approximate date of purchase or lease, (iii) whether the class member requesting 

exclusion still owns/leases the class vehicle, and (iv) specifically state his/her desire to be 

excluded from the Settlement Class.  Any current owner or lessee of a Class Vehicle who 

submits a request for exclusion must also provide the Vehicle Identification Number of the 

vehicle with that request.   

b. Anyone who falls within the Settlement Class definition and does 

not submit a request for exclusion in complete accordance with the deadlines and other 

specifications set forth in the Notice shall become a Settlement Class Member and be bound by 

all proceedings, orders, and judgments of this Court pertaining to the Settlement Class pursuant 

to this Agreement. 

29. Any Settlement Class Member who wishes to object to the proposed 

Settlement must send a written objection (“Objection”) to the Settlement Administrator at the 

United States Post Office Box described in Paragraph 28 by U.S. mail, first class and postage 

paid.  All Objections must also be served on Lead Class Counsel and on counsel for Toyota at 

the addresses provided in Paragraph 52 herein.  Any Objection must be postmarked on or before 

the deadline specified in the Notice, which shall be thirty (30) days after mailing of the Notices.  

Only Settlement Class Members may object to the Settlement.  The Settlement Administrator 

shall be responsible for filing all timely and valid Objections with the Clerk of Court within five 

(5) calendar days of receipt. 

a. In his/her Objection, an objecting Settlement Class Member must 

(i) set forth his/her full name, current address, and telephone number, (ii) identify the model and 

model year of his/her Class Vehicle(s), as well as the Vehicle Identification Number of his/her 

Class Vehicle(s) (iii) state whether he/she is a current owner or lessee, (iv) state when he/she 

purchased/leased the Class Vehicle(s), (v) set forth a statement of the position(s) the objector 

wishes to assert, including the factual and legal grounds for the position; and (vi) provide copies 

of any other documents that the objector wishes to submit in support of his/her position.  
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b. Any Settlement Class Member who does not submit an Objection 

in complete accordance with this Paragraph and the provisions specified in the Notice shall not 

be permitted to object to the Settlement.   

c. Subject to approval of the Court, any objecting Settlement Class 

Member may appear at the Fairness Hearing held by the Court, in person or through counsel, to 

show cause why the proposed Settlement should not be approved as fair, adequate and 

reasonable, or object to any petitions for attorney fees, named plaintiff incentive fees and 

reimbursement of litigation costs and expenses.  The objecting Settlement Class Member must 

file with the Clerk of the Court and serve upon counsel designated in Paragraph 52 herein, a 

notice of intention to appear at the Fairness Hearing (“Notice of Intention to Appear”) by the 

deadline specified in the Notice, which shall be thirty (30) days after the mailing of the Notice 

pursuant to this Agreement.  The Notice of Intention to Appear must include copies of any 

papers, exhibits, or other evidence that the objecting Settlement Class Member (or his/her 

counsel) will present to the Court in connection with the Fairness Hearing.  Any Settlement Class 

Member who does not provide a Notice of Intention to Appear in complete accordance with the 

deadlines and other specifications set forth in the Notice, and who has not filed an Objection in 

complete accordance with the deadlines and other specifications set forth in this Paragraph and 

the Notice, will be barred from speaking or otherwise presenting any views at any Fairness 

Hearing.   

30. The Settlement Administrator shall, upon request, provide copies to 

Defendants and Lead Class Counsel of all requests for exclusion and all written communications 

relating to the Settlement that the Settlement Administrator receives from Settlement Class 

Members or others, including any Objections received that have not been served on the Parties.  

The Party that makes the request share bear all costs of providing said copies to that Party.  To 

the extent that Class Counsel or Defendants receive requests for exclusions or Objections that 

have not been transmitted to the Settlement Administrator, they shall transmit those 

communications to the Settlement Administrator, who shall provide the other party with a copy 
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of those communications. 

31. Following final approval by this Court of this Agreement and the 

Settlement (“Final Approval Order and Judgment”), the Parties will request entry of Final 

Approval Order and Judgment.  In the Final Approval Order and Judgment, the Parties shall seek 

to, among other things: 

a. receive final approval to the terms of this Agreement as fair, 

adequate, and reasonable; 

b. provide for the orderly performance and enforcement of the terms 

and conditions of the Agreement; 

c. dismiss Ciabattari with prejudice; 

d. discharge the Toyota Related Parties, GDTNA Related Parties and 

Bridgestone Related Parties of and from all further liability for the Released Claims to Plaintiffs 

and Settlement Class Members; 

e. permanently bar and enjoin Plaintiffs, and each and every member 

of the Settlement Class, or any of their predecessors, successors, representatives, parent 

companies, subsidiaries, affiliates, heirs, executors, administrators, attorneys, successors, and 

assignees from instituting, filing, commencing, prosecuting, maintaining, continuing to 

prosecute, directly or indirectly, as an individual or collectively, representatively, derivatively, or 

on behalf of them, or in any other capacity of any kind whatsoever, any action in any state or 

federal court or any other tribunal, forum, or proceeding of any kind, against the Toyota Related 

Parties, GDTNA Related Parties and Bridgestone Related Parties that asserts any claims that 

would be released and discharged upon final approval of the settlement as provided in this 

Agreement; 

f. confirm certification of the Settlement Class for settlement 

purposes only and finding that the requirements for class treatment have been met for purposes 

of the Settlement Class; 

g. receive a finding that the form and manner of disseminating class 
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notice as set forth in the Settlement Agreement and ordered by the Court was accomplished as 

directed, constituted the best practicable notice under the circumstances, met or exceeded the 

requirements of due process, and constituted due and sufficient notice to all members of the 

Settlement Class; and 

h. receive a finding that Plaintiff and the Class Counsel have fairly 

and adequately represented the interests of the Settlement Class Members at all times in the 

Action.  

32. Promptly after the date of entry of the Final Approval Order and Judgment 

in the Ciabattari action, Plaintiffs and Settlement Class Members will dismiss with prejudice all 

of the other Related Actions.  The dismissal of all of the Related Actions is a condition precedent 

to Toyota’s obligation to provide the consideration specified in Paragraph herein. 

33. If (a) the Preliminary Approval Order or the Final Approval Order and 

Judgment is not obtained from the Court in form and in substance as contemplated by this 

Agreement and its associated proposed orders; or (b) the Final Order and Judgment described in 

Paragraph 31 is reversed or modified on appeal; and (c) either Defendants or Plaintiffs so elect, 

this Agreement shall be null and void, having no further force and effect with respect to any 

Party in the Related Actions.  In that event, it may not be offered in evidence or used in any 

litigation (including the Related Actions) for any purpose, including the existence, certification, 

or maintenance of any purported class.  The canceling and terminating Party may make such 

election only by furnishing written notice of an intent not to proceed with the terms and 

conditions of this Agreement to the other Party within fifteen (15) calendar days of the event 

forming the basis for the election to terminate.  In the event of such an election, this Agreement 

and all negotiations, proceedings, documents, and related statements shall be without prejudice 

to the Parties, shall not be deemed an admission by any Party of any matter, and shall not be used 

for any purpose.  All Parties to any of the Related Actions shall stand in the same position as if 

this Agreement had not been negotiated, made or filed with the Court.  If the Agreement is 

terminated, any and all orders entered by the Court pursuant to the provisions of this Agreement 

Settlement Agreement – Ciabattari v. Toyota  - C05-04289 SC 18 
  EXHIBIT A  

Case 3:05-cv-04289-SC     Document 58     Filed 06/23/2006     Page 22 of 71




shall be vacated nunc pro tunc.  Provided, however, that no modification by any court of any 

award of attorney fees and/or expenses (as long as in compliance with Paragraph 34) shall be 

deemed to trigger this option to terminate and cancel the Agreement. 

34. Defendants agree not to oppose a petition on behalf of all Class Counsel 

for attorneys fees, and costs (“Fee Award’) in a total amount not to exceed $945,000, or a 

petition on behalf of the Plaintiffs for an award (“Incentive Payments”) not to exceed in total 

$45,000.  Class Counsel agree not to seek from the Court more, and will not accept more, than 

$945,000 total for a Fee Award, and Plaintiffs agree not to seek from the Court more, and will 

not accept more, than $45,000 total for Incentive Payments.  Class Counsel and Plaintiffs agree 

to provide an executed W4 to Toyota promptly following final approval of the settlement by the 

Court.  Toyota agrees to pay the Fee Award and/or Incentive Payment as provided herein, or 

such lesser amounts, if so ordered by the Court, within ten (10) business days of confirmation of 

the entry of dismissal with prejudice of all of the Related Actions or receipt of all W4s, which 

ever date is latest.  Toyota shall deliver the Fee Award and Incentive Payments to Lead Class 

Counsel, who will be solely responsible for allocating said funds to the Plaintiffs and Class 

Counsel.  In no event shall Defendants be obligated to pay Class Counsel, Plaintiffs, Settlement 

Class Members, or other counsel any attorney fees, incentive payment or costs in an amount 

greater than the amounts specified in this Paragraph for activity relating to the allegations that 

form, or could have formed, the basis of the Related Actions.   

35. The Parties agree that Defendants are in no way liable for any taxes Class 

Counsel, Plaintiffs, Settlement Class Members, or others may be required to pay as a result of the 

receipt of settlement benefits.  The Parties also agree that neither Class Counsel, nor Plaintiffs, 

nor Settlement Class Members are in any way liable for any taxes Defendants may be required to 

pay as a result of the payments under or the administration of this Agreement. 

36. Defendants shall not be responsible to Plaintiffs or Settlement Class 

Members who submit objections to the Settlement or who exclude themselves from the Actions 

(or any parts thereof) for attorneys’ fees, costs, or expenses of any kind. 
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37. Any Fee Award and Incentive Payments payable hereunder and approved 

by the Court shall be in complete satisfaction of any and all claims for such attorneys’ fees, 

incentive payment and costs under state or federal law which Plaintiffs, the Settlement Class 

Members, or their Class Counsel have or may have against Defendants arising out of or in 

connection with the Related Actions and this Settlement. 

38. Each Party will bear its own attorneys’ fees and court costs, except as 

provide in Paragraph 34 herein, incurred in connection with the negotiation and preparation of 

the Class Settlement Agreement, all subsequent proceedings to certify a settlement class and 

receive court approval of the Class Settlement Agreement, including without limitation fees and 

costs of appeals, and implementation of the terms of this Agreement. 

39. Subject to other provisions of this Agreement, the parties to this 

Agreement agree to cooperate fully, to execute any and all supplementary documents reasonably 

necessary to effectuate the terms of this Agreement, and to take all additional actions and 

reasonable steps which may be necessary or appropriate to obtain judicial approval of this 

Agreement and to give this Agreement full force and effect.  The Parties agree that the 

Settlement embodied in this Agreement is fair, adequate, and reasonable as to all Parties. 

40. This Agreement and its attachments shall constitute the entire Agreement 

of the Parties and shall not be subject to any change, modification, amendment, or addition 

without the express written consent of Lead Class Counsel and Defendants.  This agreement 

supersedes and replaces all prior negotiations and proposed agreements, written or oral. 

41. All Exhibits are incorporated into this Agreement by reference.   

42. A Party shall not use the documents produced by the other Party (for 

which said Party did not already have a copy) for any purpose without the written consent of the 

other Party.  Each Party agrees to destroy or cause to be destroyed all copies of documents 

produced by the other Party and that within 30 days of the Settlement Effective Date, counsel for 

each Party shall send written confirmation that those documents have been destroyed.  The 

quarterly reports referred to in Paragraph 20(c) shall be destroyed no later than 30 days after the 
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receipt of the last quarterly report. 

43. This Agreement shall be binding upon and inure to the benefit of the 

Parties and their representatives, heirs, successors, and assignees. 

44. In the event any one or more of the provisions contained in this 

Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, 

such invalidity, illegality, or unenforceability shall not affect any other provision if Toyota, on 

behalf of Defendants, and Lead Class Counsel, on behalf of Plaintiffs and Settlement Class 

Members, mutually elect to proceed as if such invalid, illegal, or unenforceable provision had 

never been included in this Agreement. 

45. Lead Class Counsel further warrant that no other attorneys who have 

appeared on any documents filed on behalf of Plaintiffs, as well as other attorneys that have 

participated in the Related Actions, have any claim for attorney fees separate from those fees to 

be awarded to Class Counsel pursuant to Paragraph 34. 

46. The Settlement shall be a full settlement, compromise, release, and 

discharge of the Released Claims.  The Toyota Related Parties, GDTNA Related Parties and/or 

Bridgestone Related Parties shall have no further or other liability or obligation to any Settlement 

Class Member or any other Releasing Party with respect to the Released Claims, except as 

expressly provided herein. 

47. The Parties stipulate to stay all proceedings in the Related Actions until 

the approval of this Agreement has been finally determined, except the stay of proceedings shall 

not prevent the filing of any motions, affidavits, and other matters necessary to the approval of 

this Agreement. 

48. Defendants and Plaintiffs acknowledge that they have been represented 

and advised by independent legal counsel throughout the negotiations leading up to this 

Agreement.  They have voluntarily executed the Agreement with the consent and on the advice 

of counsel. 

49. This Agreement may be executed in counterpart by the Parties, and a 
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facsimile signature shall be deemed an original signature for purposes of this Agreement. 

50. This Agreement shall be construed under and governed by the laws of the 

State of California without giving effect to the State’s choice of law principles.  The Court shall 

retain jurisdiction over the interpretation and implementation of this Agreement, as well as any 

and all matters arising out of, or relating to, the interpretation or implementation of the Final 

Approval Order and Judgment and/or this Agreement. 

51. The Parties have negotiated and fully reviewed the terms of this 

Agreement, and the rule that uncertainty or ambiguity is to be construed against the drafter shall 

not apply to the construction of this Agreement by a court of law or any other adjudicating body. 

52. Whenever, under the terms of this Agreement, a person is required to 

provide service or written notice to Toyota or to Class Counsel, such service or notice shall be 

directed to the individuals and addresses specified below, unless those individuals or their 

successors give notice to the other Parties in writing: 

As to Lead Class Counsel: 
Mark F. Anderson, Esq. 

  Kemnitzer, Anderson, Barron & Ogilvie,  LLP 
  445 Bush Street, Sixth Floor 
  San Francisco, CA  94108 

 
As to Toyota: 
Thomas M. Riordan, Esq. 
O’MELVENY & MYERS LLP 
610 Newport Center Drive 
Newport Beach, California 92660 

Unless otherwise indicated herein, where any Party’s exercise of any right under this Agreement 

requires written notice, the Party shall serve such written notice by First Class U.S. mail or any 

method that is at least as reliable and timely as First Class U.S. mail 
 

/ / /  
 
/ / / 
 
/ / / 
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IN WITNESS THEREOF, the Parties hereto have executed this Agreement as 

follows: 

 
Date:___________________________ By: _________________________ 

Mark Ciabattari 
 
 

Date:___________________________ By: _________________________ 
Jess Collinson 
 
 

Date:___________________________ By: _________________________ 
Stanley Monk 
 
 

Date:___________________________ By: _________________________ 
Kyle Bressler 
 
 

Date:___________________________ By: _________________________ 
Scott Pollack 
 
 

Date:___________________________ By: _________________________ 
Thomas Hunt 
 
 

Date:___________________________ By: _________________________ 
Tom Pear 
 
 

Date:___________________________ By: _________________________ 
Patricia Beaird 
 
 

Date:___________________________ By: _________________________ 
Michael Beaird 
 
 

Date:___________________________ By: _________________________ 
David Pollack 
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Date:___________________________ By: _________________________ 
Toyota Motor Sales, U.S.A., Inc. 
Name:  
Title:  
 
 
 

Date:___________________________ By: _________________________ 
Toyota Motor North America, Inc. 
Name:  
Title:  
 
 
 

Date:___________________________ By: _________________________ 
Goodyear Dunlop Tires North America, LTD. 
Name: 
Title:  
 
 
 

Date:___________________________ By: _________________________ 
Bridgestone Firestone North American Tire, 
LLC 
Name: 
Title:   
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APPROVED AS TO FORM 
 
COUNSEL FOR PLAINTIFFS: 

By: ______________________________________ 
 Mark F. Anderson, Esq. 
 Attorney for Plaintiff Mark R. Ciabattari 
 (California) 

 
 
By: ______________________________________ 
 Robin E. Nackman, Esq. 
 Attorney for Plaintiff Stanley Monk 
 (New York) 
 
 
By: ______________________________________ 
 James C. Shah, Esq.  
 Attorney for Plaintiffs Jess Collinson, 
 Scott M. Pollack and Thomas Hunt 
 (New Jersey) 

 
 
By: ______________________________________ 
 James E. Miller, Esq. 
 Attorney for Plaintiff Thomas F. Pear 
 (Connecticut) 
 

 
By: ______________________________________ 
 Scott R. Shepherd, Esq. 
 Attorney for Plaintiff Kyle Bressler, M.D. 
 (Florida) 

 
 
By: ______________________________________ 
 Howard B. Prossnitz, Esq. 
 Attorney for Plaintiffs Patricia and Michael 
 Beaird (Illinois) 

 
 
By: ______________________________________ 
 Mark Schlachet, Esq. 
 Attorney for Plaintiff David Pollack 
 (Ohio) 
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COUNSEL FOR DEFENDANTS: 
 
By: ______________________________________ 
 Thomas M. Riordan, Esq. 
 Attorney for Defendant Toyota Motor Sales,  
 U.S.A., Inc. 

 
 
By: ______________________________________ 
 Thomas M. Riordan, Esq. 
 Attorney for Defendant Toyota Motor North  
 America, Inc. 

 
 
By: ______________________________________ 
 Bruce Ainbinder, Esq. 
 Attorney for Defendant Goodyear Dunlop 
 Tires North America, LTD. 

 
 
By: ______________________________________ 
 Colin P. Smith, Esq. 
 Attorney for Defendant Bridgestone 
 Firestone North American Tire, LLC 
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KEMNITZER, ANDERSON, BARRON & OGILVIE, LLP 
Mark F. Anderson (CA SBN 44787) 
Kan Tung Donohoe (CA SBN 197785) 
445 Bush Street, Sixth Floor 
San Francisco, CA 94108 
Telephone: (415) 861-2265 
Fax: (415) 861-3151 
Email: mark@kabolaw.com
Attorney for Plaintiff Mark R Ciabattari and all others similarly situated  
 
SHEPHERD, FINKELMAN, MILLER & SHAH, LLC 
James E. Miller (CT SBN 420518)  
65 Main Street 
Chester, CT 06412 
Telephone: (860) 526-1100 
Fax: (860) 526-1120 
Email: jmiller@classactioncounsel.com
Attorney for Plaintiff and all others similarly situated  
 
BERNSTEIN NACKMAN & FEINBERG 
Jeffrey S. Feinberg (NY SBN 4051165) 
67 Wall Street, 22nd Floor 
New York, NY 10005 
Telephone: (212) 709-8229 
Fax: (646) 349-3036 
Email: jfeinberg@jsf-law.net
Attorney for Plaintiff and all others similarly situated  
 
WILSON, ELSER, MOSKOWITZ, EDELMAN, & DICKER LLP 
Ralph Robinson (CA SBN 51436) 
650 California Street, 14th Floor 
San Francisco, CA 94108-2718 
Telephone: (415) 433-0990 
Fascimile: (415) 434-1370 
Email: ralph.robinson@wilsonelser.com
Attorney for Defendant Good Year Dunlop Tires North America, LTD 
 
O’MELVENY & MYERS LLP 
Thomas M. Riordan (CA SBN 176364) 
610 Newport Center Drive, 17th Floor 
Newport Beach, CA 92660-6429 
Telephone: (949) 760-9600 
Fax: (949) 823-6994 
Email: TRiordan@OMM.com
Attorney for Defendant Toyota Motor Sales, U.S.A., Inc. 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA  

Mark R Ciabattari, and all other persons 
similarly situated, 
 
  Plaintiffs, 

 vs. 

Toyota Motor Sales, U.S.A., Inc., a California  
corporation; 
Toyota Motor North America, Inc.,  
Goodyear Dunlop Tires North America, LTD,. 
LLC, an Ohio limited liability corporation; and 
Bridgestone Firestone North American Tire, 
LLC, a Delaware limited liability company,  
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. C05-04289 SC 
 
CLASS ACTION 
 
[Proposed] PRELIMINARY 
APPROVAL ORDER Re: CLASS 
ACTION SETTLEMENT 

 
 
 
 
 
Date: July 7, 2006 
Time: 10:00 
Courtroom: 1 
Hon. Samuel Conti 
 

The Parties having filed a joint motion for an order preliminarily approving the 

Settlement Agreement and Release (“Agreement”) entered into by Plaintiffs, represented by 

Mark Ciabattari (collectively “Plaintiffs”) and Defendants, Toyota Motor Sales, U.S.A., Inc., 

(“TMS”), Toyota Motor North American, Inc., Goodyear Dunlop Tires North American, LTD, 

and Bridgestone Firestone North American Tire, LLC (“Defendants”), the Court having 

reviewed such motion and the Agreement and exhibits attached thereto and the supporting papers 

submitted therewith, and the Court being fully advised: 

IT IS HEREBY ORDERED THAT: 

1. The Agreement and the settlement set forth therein are preliminarily approved as 

fair, reasonable and adequate to allow dissemination of class notice.  

2. For the purposes of settlement only, pursuant to Rule 23 of Federal Rules of Civil 

Procedure, the Court certifies that this action may proceed as a class action on behalf of a 

Settlement Class as follows: 

All persons residing in the United States who currently own or lease, or 
previously owned or leased, a Toyota Sienna vehicle, model year 2004, 2005 or 
2006, produced on or before September 17, 2005, that came factory equipped 
with Run-Flat Tires. 
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Excluded from the Class are (1) Defendants and their parents, subsidiaries, 
affiliates, officers, and directors; (2) the judge to whom this case is assigned and 
any member of the judge’s immediate family; and (3) persons who have 
submitted a timely and valid request for exclusion from the Settlement Class. 

3. The declaration that this litigation may be maintained for settlement purposes only as a 

class action and the appointment of Class Counsel shall be without force or effect if:  (a) the 

Court does not give final approval to the Agreement and enter the Final Order and Judgment 

substantially in the form described in Paragraph 31 of the Agreement, or (b) this Court’s 

approval of the Settlement Agreement and/or entry of the Final Order and Judgment are reversed 

on appeal. 

4. Plaintiff, Mark Ciabattari, and the named Plaintiffs in the six related actions 

referenced in the Agreement, which also are parties to the settlement are hereby appointed 

representative Plaintiffs. 

5. Kemnitzer, Anderson, Barron & Ogilve, LLP, Shepherd, Finkelman, Miller & 

Shah, LLC, and Bernstein Nackman & Feinberg are hereby appointed Lead Class Counsel. 

6. Hilsoft Notifications is hereby approved as the Settlement Administrator. 

7. TMS is approved to handle claims for reimbursement as provided in the 

Agreement. 

8. Approval is hereby given to the form of and the provisions for disseminating the 

class notice (as set forth in Paragraphs 24 and 25 of the Agreement and Exhibits 2 and 3 thereto) 

to Settlement Class Members, which the Court hereby finds constitutes valid, due, and sufficient 

notice to Settlement Class Members in full compliance with the requirements of applicable law, 

Rule 23 of the Federal Code of Civil Procedure, and the Due Process Clause of the United States 

Constitution.  The Court finds that the class notice to be given constitutes the best notice 

practicable under the circumstances, including individual notice to all Settlement Class Members 

whose most current available address can reasonably be found in TMS’ own vehicle sales 

database and an R.L. Polk & Co. database of registered owners and/or lessees of the Class 

Vehicles.  Where necessary, R.L. Polk & Co. is authorized to obtain vehicle registration 

information concerning current or former owners or lessees of the Class Vehicles from the 
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appropriate state agencies for the sole purpose of providing mailed class notice, and the relevant 

state agencies shall make the appropriate vehicle registration data available to R.L. Polk & Co. 

for this purpose only.  The costs of providing class notice to the Settlement Class Members shall 

be borne by Defendants.  Further, the Court authorizes the parties to make minor revisions to the 

notice as they may jointly deem necessary or appropriate, without the necessity of further Court 

action or approval.  

9. A final approval hearing shall be held by this Court to consider and finally 

determine:   

a. Whether the class settlement should be finally approved as fair, reasonable 

and adequate;  

b. Whether attorneys’ fees and expenses should be awarded to Plaintiffs’ 

counsel, as provided in Paragraph 34 of the Agreement; 

c. Whether incentive awards should be awarded to the representative 

plaintiffs, as provided in Paragraph 34 of the Agreement; and 

d. Whether  any objections to the Agreement and settlement set forth therein 

have merit. 

The final approval hearing described in this paragraph may be postponed, adjourned, or 

continued by order of the Court without further notice to the Class Members. 

10. Any class member who does not request exclusion, and who objects to approval 

of the proposed settlement in compliance with the requirements of the Agreement, may appear at 

the final approval hearing in person or through counsel to show cause why the proposed 

settlement should not be approved as fair, reasonable, and adequate. 

11. However, no person (other than representatives of the named parties) may be 

heard at the final approval hearing, or file papers or briefs, unless on or before the date set forth 

in the class notice, such person files with the Clerk of the Court and serves on Lead Class 

Counsel and Counsel for TMS, as provided in Paragraph 52 of the Agreement, a timely written 

objection and notice of intent to appear, in accordance with the procedures specified in the class 

notice.  Any class member who does not make his or her objection to the settlement in the 
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manner provided herein and in the Agreement and in compliance with applicable law, shall be 

deemed to have waived such objection or right to intervene for purposes of appeal, collateral 

attack or otherwise.  

12. Any class member who desires exclusion therefrom must mail, by the date set 

forth in the class notice, a written request for exclusion to the addresses set forth in the class 

notice. All persons who properly submit requests for exclusion shall not be part of the settlement 

and shall have no rights with respect to the settlement.   

13. If the Agreement is finally approved, the Court shall enter a final order and 

judgment approving the Agreement.  Said final order and judgment shall be fully binding with 

respect to all class members who did not request exclusion by the date set forth in the class 

notice, in accordance with the terms of the class notice and the Agreement. 

14. All discovery and other pretrial proceedings in this action and any other action 

asserting like claims against Defendants are stayed and suspended until further order of this 

Court, except as otherwise agreed to by the parties or as may be necessary to implement the 

Agreement or this order.  Further, after consideration of issues relating to comity and the 

complexity of this Litigation, the Court finds that simultaneous proceedings in other fora relating 

to the claims in this action would jeopardize this Court’s ability to rule on the proposed Class 

Settlement, would substantially increase the cost of litigation, would create risk of conflicting 

results, would waste Court resources, and could prevent the Plaintiffs and Settlement Class 

Members from benefiting from any negotiated settlement.  Permitting another court to interfere 

with this Court’s consideration or disposition of this case would seriously impair this Court’s 

flexibility and authority to decide this case.  The Court, therefore, finds that an order protecting 

its jurisdiction is necessary in aid of this Court’s jurisdiction. 

15. In the event that the proposed settlement as provided in the Agreement is not 

approved by the Court, or entry of a final order and judgment does not occur for any reason, then 

the Agreement, all drafts, negotiations, discussions and documentation relating thereto, and all 

orders entered by the Court in connection therewith shall become null and void.  

In such event, the Agreement and all negotiations and proceedings relating thereto shall 
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be withdrawn without prejudice to any claims, defenses and rights of any and all Parties thereto, 

who shall be restored to their respective positions as of the execution of the Agreement. 

16. The dates of performance of this Order are as follows: 

a. The class notice shall be disseminated in accordance with Paragraphs 24 

and 25 of the Agreement.  The parties shall use their best efforts to complete dissemination of 

notice by September 15, 2006. 

b. Requests for exclusion must be received by October 16, 2006. 

c. Objections to the settlement, requests for intervention and notices of 

intention to appear at the final approval hearing shall be deemed timely only if filed with the 

Court and served on Plaintiffs’ counsel by October 16, 2006.  

d. Plaintiffs’ counsel shall tabulate requests for exclusion from prospective 

Settlement Class Members and shall report the names and addresses of such persons to the Court 

and to Defendants by October 27, 2006 

e. Plaintiffs’ counsel shall file and serve papers in support of final approval 

of the settlement, responding to any objections or motions to intervene, and requesting attorneys’ 

fees, costs and expenses by October 27, 2006.   

f. Defendants shall file papers, if any, in support of final approval of the 

settlement and responding to any objections or motions to intervene by November 3, 2006.   

g. By November 3, 2006, Defendants shall certify to the Court that they have 

complied with the notice requirements set forth in the Agreement and this order. 

h. The final approval hearing shall be held on November 17, 2006.   

IT IS SO ORDERED. 

ENTERED this _________ day of July 2006  BY THE COURT 

 

      
Honorable Samuel Conti 
United States District Judge 

Submitted by: _____________________ 
  Mark F. Anderson 
  Attorneys for Plaintiff and the Class 
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