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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

IN RE:

TRUSTEES OF CONNEAUT LAKE PARK,
INC,,

Reorganized Debtor.

TRUSTEES OF CONNEAUT LAKE PARK,
INC,,

Movant,

V.

BERKHEIMER ASSOCIATES, CONNEAUT
LAKE JOINT MUNICIPAL AUTHORITY,
CONNEAUT SCHOOL DISTRICT,
CRAWFORD COUNTY TAX CLAIM
BUREAU, DONALD G. KALTENBAUGH,
FIRST CAPITAL FINANCE, INC., JOSEPH
J. PRISCHAK AND ISABEL J. PRISCHAK,
MERCER COUNTY STATE BANK, QUINN,
BUSECK, LEMHUIS, TOOHEY & KROTO,
SADSBURY TOWNSHIP, SUMMIT
TOWNSHIP, U.S. FOODSERVICE,
ECONOMIC PROGRESS ALLIANCE OF
CRAWFORD COUNTY, NORTHWEST
PENNSYLVANIA REGIONAL PLANNING
AND DEVELOPMENT COMMISSION, THE
COMMONWEALTH OF PENNSYLVANIA,
ARLENE EAKIN, BRANDON AND LEE
ANNE KENNEDY, HARMONY LANE,
LLC, JOHN AND JUDY LUCA, RANDY
AND DEBORAH LOVEDAY, PAUL
MEMMO, MARK AND MIJA POPOVICH,
STEVEN AND JOYCE POPOVICH, AND
JAMES STADLER, AND ALL UNNAMED
HOLDERS OF LIENS, CLAIMS, OR
ENCUMBRANCES,

Respondents.
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1

ORDER AUTHORIZING AND APPROVING THE SALE OF REAL PROPERTY
DESIGNATED AS LOT NO. 5 IN LAKEFRONT SUBDIVISION NO. 1 FREE AND
CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES, AND OTHER INTERESTS,
INCLUDING ALL CHARITABLE USE RESTRICTIONS,

BUT EXCLUDING THE ENCROACHMENT LITIGATION

This matter is before the Court on the motion (the “Sale Motion™)!, filed on October 17,

2017, by Trustees of Conneaut Lake Park, (the “Reorganized Debtor”), the reorganized debtor in

the above-captioned case (this “Chapter 11 Case”) for an order (a “Sale Order”) approving and

authorizing the sale (the “Sale”) of Real Property Designated as Lot No. 5 in Lakefront
Subdivision No. 1 free and clear of all claims (as defined in section 101(5) of the Bankruptcy
Code) and any other interests, liens, mortgages, pledges, security interests, rights of first refusal,

obligations and encumbrances of any kind whatsoever (collectively, the “Interests™) and all

charitable use restrictions (the “Charitable Use Restriction”), but excluding the Encroachment

Litigation filed in the Crawford County Court of Common Pleas, Case No. AD 17-286. Finding
that: (A) adequate and sufficient notice of the Sale Motion and Sale Hearing and all transactions
contemplated thereunder and in this Order having been given in the manner directed by the Court
in the applicable Federal Rules of Bankruptcy Procedure; (B) all interested parties having been
afforded an opportunity to be heard with respect to the Sale Motion and all relief related thereto;
(C) the Court having reviewed and considered (i) the Sale Motion and all relief related thereto,
(ii) the objections thereto, if any, and (iii) the Court having heard statements of counsel and any
evidence presented in support of the relief requested by the Reorganized Debtor in the Sale
Motion at the Sale Hearing; (D) it appearing that the Court has jurisdiction over this matter,

including jurisdiction to approve the Sale of the Subject Property free and clear of the Charitable

! Unless otherwise stated, all capitalized terms not defined herein shall have the same meaning as set forth in
the Sale Motion. '
2
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Use Restriction; (E) it further appearing that the legal and factual bases set forth in the Sale
Motion and at the Sale Hearing establish just cause for the relief granted herein; and (F) after due

deliberation thereon, and good and sufficient cause appearing therefor,

THE COURT HEREBY FINDS AND DETERMINES THAT:

Jurisdiction, Final Order and Statutory Predicates

1. This Court has jurisdiction to hear and determine the Sale Motion pursuant
to 28 U.S.C. §§ 157(b)(1) and 1334(a). This is a core proceeding pursuant to 28 U.S.C. §
157(b)(2)(A), (N) and (O). Venue is proper in this District and in the Court pursuant to 28 U.S.C.
§§ 1408 and 1409.

2. The statutory predicates for the relief requested in the Sale Motion are
sections 105(2) and 363 of the Bankruptcy Code and Bankruptcy Rules 2002(a)(2), 6004, and
9014, and Local Rules 6004-1 and 9013-3.

3. This Order constitutes a final order within the meaning of 28 U.S.C. §
158(a). Notwithstanding Bankruptcy Rule 6004(h), and to any extent necessary under Bankruptcy
Rule 9014 and Rule 54(b) of the Federal Rules of Civil Procedure, as made applicable by
Bankruptcy Rule 7054, the Court expressly finds that there is no just reason for delay in the

implementation of this Order, and expressly directs entry of judgment as set forth herein.

Notice of the Sale

4. Notice of Sale was provided to the following parties (the “Notice Parties™):
(i) all lien holders; (ii) the Plaintiffs in the Encroachment Litigation ¢/o John F. Mizner, Esquire

at 311 West Sixfh Street, Erie, Pennsylvania 16507 (ii) all creditors; (iii) all parties and counsel
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requesting notices in this case; (iv) the Office of the Attorney General for the Commonwealth of
Pennsylvania; and (v) the Office of the United States Trustee.

5. The Reorganized Debtor published notice of the Sale’ Motion, the Sale, the
time and place of the Sale Hearing as required pursuant to Local Rule 6004-1(c)(1) and (2), with
proofs of publication filed in accordance with Local Rule 6004-1(c)(3).

6. Notice of the Sale Hearing was reasonably calculated to provide all
interested parties with timely and proper notice of the Sale and Sale Hearing.

7. The Notice of Sale and manner of publication described above were good,
sufficient, and appropriate under the circumstances, and in compliance with requirements of
sections 105(a) and 365 of the Bankruptcy Code, and Bankruptcy Rules 2002, 6004, and 9008.
No other or further notice of the Sale Motion, Sale Hearing, or Sale is or shall be required.

8. A reasonable opportunity to object and be heard with respect to the Sale
and the Sale Motion and the relief requested therein (including the lifting of the Charitable Use

Restriction), has been afforded to all interested persons and entities, including the Notice Parties.

- Good Faith of Purchaser

9. The Sale Agreement attached to the Sale Motion as Exhibit D and
incorporated herein by reference between the Drew Russ, trust or entity (collectively, the
“Purchaser”) was negotiated, proposed and entered into by the Reorganized Debtor and the
Purchaser in good faith and from arms’ length bargaining positions and without collusion, fraud,
or unfair advantage.

10.  The Purchaser is purchasing the Subject Property in good faith and is a

good faith purchaser for value within the meaning of section 363(m) of the Bankruptcy Code and
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any other applicable or similar bankruptcy or non-bankruptcy law, and is therefore entitled to all

of the protections afforded by that provision.

Highest and Best Offer

11.  Atthe Sale Hearing, the Court conducted an auction affording a full, fair,
and reasonable opportunity for any persoﬁ or entity to make a higher or otherwise better offer to
purchase the Subject Property.

12. At the conclusion of the Sale Hearing, the terms and conditions of the Sale
Agreement constituted the highest and otherwise best offer to purchase the Subject Property.

13.  The consideration provided by the Purchaser pursuant to the Sale
Agreement (i) is fair and geasonable, (ii) is the highest or otherwise best offer for the Subject
Property; and (iii) constitutes reasonably equivalent value and fair consideration. No other
person or entity or group of entities has offered to purchase the Subject Property for greater
economic value to the Reorganized Debtor’s estate. Approval of the Sale Motion and the Sale
Agreement is in the best interests of the Reorganized Debtor, its estate, creditors, and other

parties in interest.

Validity of Transfer

14.  The Reorganized Debtor (i) has full corporate power and authority to
execute and deliver the Sale Agreement and all other documents contemplated thereby, (ii) has all
corporate authority necessary to consummate the transactions contemplated by the Sale
Agreement, and (iii) has taken all corporate action necessary to authorize and approve the Sale
Agreement and the consummation of the transactions contemplated thereby. The Reorganized

Debtor’s Sale of the Subject Property has been duly and validly authorized by all necessary
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corporate action. No consents to approvals, other than those expressly provided for in the Sale
Agreement, are required for the Reorganized Debtor to consummate the Sale and the Sale
Agreement and the transactions contemplated thereby.

15.  The Reorganized Debtor is the sole and lawful owner of the Subject
Property, subject to the Encroachment Litigation. The transfer of the Subject Property to the
Purchaser will be, as of the closing of the transactions contemplated by the Sale Agreement (the
“Closing Date™), a legal, valid, and effective transfer of the Subject Property, subject to the
Encroachment Litigation, which transfer vests or will vest the Purchaser with all right, title, and
interest of the Reorganized Debtor to the Subject Property free and clear of (A) all Interests,
whether arising prior to or subsequent to the commencement of the case, and relating to, accruing
or arising any time prior to the Closing Date, except for the Encroachment Litigation, which shall

remain with the Subject Property after the Sale; and (B) the Charitable Use Restriction.

Section 363(f) is Satisfied

16.  The conditions of one or more of the standards set forth section 363(£)(1)—
(5) of the Bankruptcy Code have been satisfied in full; therefore, the Reorganized Debtor may
sell the Subject Property free and clear of the Charitable Use Restriction and any Interest in the
Subject Property, except for the Encroachment Litigation. The holders of Interests who did not
object or withdrew objections to the Sale are deemed to have consented to the Sale pursuant to
section 363(f)(2) of the Bankruptcy Code.

17.  All other holders of Interests are adequately protected by having their
Liens or Claims (as defined below), if any, in each instance against the Reorganized Debtor, its
estate, or the Subject Property, attach to the net cash proceeds of the Sale ultimately attributable

to the Subject Property with the same validity, force and effect that such Liens or Claims had
6
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prior to the Sale, subject to any claims and defenses the Reorganized Debtor and its estate may
possess with respect thereto and subordinate to the payment of allowed administrative expenses

to the extent provided herein.

NOW THERFORE, it is hereby ORDERED, ADJUDGED and DECREED that: .

a. The Sale Motion shall be, and hereby is, GRANTED, and, accordingly, the Reorganized
Debtor (i) shall be, and hereby is, permitted to consummate the Sale of the Subject Property in
accordance with, and consistent with, the terms of the Sale Agreement, free and clear of any and
all liens, claims, and encumbrances, including the Charitable Use Restriction, but excepting the
Encroachment Litigation, with such valid liens to attach to the proceeds, and (ii) shall make,
execute, and deliver to the Purchaser the necessary documents required to transfer title to the
Subject Property upon compliance with the terms of the Sale, and (iii) is hereby authorized to take
any and all actions as may be necessary or desirable to close;

b. All objections to the Sale Motion or the relief requested therein that have not been
withdrawn, waived, or settled, and all reservations of rights included therein, are OVERRULED
on the merits;

c. The terms and conditions of the Sale Agreement are hereby approved in all respects, and
the Sale is hereby authorized under Bankruptcy Code §§363(b) and 363(f);

d. By the issuance of this Order, the Réorganized Debtor is authorized to execute and deliver,
and empowered fully to perform under, consummate and implement, the Sale Agreement, together
with all additional instruments and documents that may be reasonably necessary or desirable to
implement the Sale Agreement, and to take all further actions as may reasonably be requested by

the Purchaser for the purpose of assigning, transferring, granting; conveying and conferring to the
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Purchaser, or reducing to the Purchaser's possession, the Subject Property, or as may be necessary
or appropriate to the performance of the obligations as contemplated by the Sale Agreement;

e. Pursuant to Bankruptcy Code §§105(a) and 363(f), the Property shall be transferred to the
Purchaser upon Closing under the Sale Agreement and, except for the Encroachment Litigation and
as otherwise specifically provided in the Sale Agreement, shall be free and clear of all mortgages,
security interests, conditional sale or other title retention agreements, rights of first refusal, pledges,
liens, judgments, demands, encumbrances, easements, restrictions or charges of any kind or nature,
if any, any restriction on the use, voting, transfer, receipt of income or other exercise of any
attributes of ownership (the foregoing collectively referred to herein as "Liens") and all debts
arising in any way directly or indirectly in connection with any acts of the Reorganized Debtor,
including, but not limited to, any claims (as that term is defined in the Bankruptcy Code),
obligations, demands, guaranties, options, rights, contractual commitments, restrictions, alleged
offset rights of any kind, interests and matters of any kind and nature, Whether~arising prior to or
subsequent to the commencement of the bankruptcy case, whether matured or unmatured,
liquidated or unliquidated, whether known or unknown, and whether imposed by agreement,
understanding, law, equity or otherwise, including without limitation, those of the kind specified
in Bankruptcy Code §§502(g), 502(h) 502(i), or 365(h) (the foregoing collectively referred to

herein as "Claims"), and the Charitable Use Restriction shall be discharged as to the Subject

Property and as to the Purchaser; provided however, and all valid Liens shall attach to the proceeds
in their order of priority;
f. Except for the Plaintiffs in connection with the Encroachment Litigation, all persons and

entities holding Liens or Claims of any kind and nature with respect to the Subject Property are
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hereby barred and enjoined from asserting such Liens and Claims of any kind and nature against
the Purchaser, its successors or assigns, or the Subject Property;

g. Upon the consummation of the Sale and except for Claims in connection with the
Encroachment Litigation, all Liens, Claims, and the Charitable Use Restriction shall be deemed
released and discharged with all such valid Liens attaching to the proceeds of the Sale in their
respective order of priority; provided, however, notwithstanding any other provision hereof, this
Sale Order shall, and hereby does, bind, and govern the acts of, all entities including without
limitation, all filing agents, filing officers, title agents, title companies, recorders of mortgages,
recorders of deeds, registrars of deeds, administrative agencies, governmental departments,
secretaries of state, federal, state, and local officials, and all other persons and entities who may be
required by operation of law, the duties of their office, or contract, to accept, file, register or
otherwise record or release any documents or instruments, or who may be required to report or
insure any title or state of title in or to any or all of the Subject Property;

h. Each and every federal, state and local governmental agency or department hereby is
directed to accept any and all documents and instruments necessary and appropriate to consummate
the transactions contemplated by the Sale Agreement;'

i If any person or entity that has filed financing statements, mortgages, Liens or other
documents or agreements evidencing Liens on, or interests in, the Property shall not have delivered
to the Reorganized Debtor prior to the Closing, in proper form for filing and executed by the
appropriate parties, termination statements, instruments of satisfaction, or releases of all Liens or
other interests which the person or entity has with respect to the Property, the Reorganized Debtor,

at the time of the consummation of the Sale, is hereby authorized and directed to execute and file
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such statements, instruments, releases and other documents on behalf of the person or entity with
respect to the Property;

J- All entities that are presently, or on the Closing Date may be, in possession of some or all
of the Subject Property are hereby directed to surrender possession of said property to the Purchaser
on the Closing Date;

k. As of the Closing Date, all agreements of any kind whatsoever and all orders of this Court
entered prior to the date hereof shall be deemed amended and/or modified to the extent required to
permit the consummation of the transactions contemplated by the Sale Agreement;

L. This Court retains jurisdiction (i) to enforce and implement the terms and provisions of the
Sale Agreement and all amendments thereto, any waivers and consents thereunder, and each of the
agreements executed in connection therewith, (ii) to resolve any disputes arising under or related
to the Sale Agreement, except as otherwise provided therein, and (iii) to bar the enforcement or
assertion of any encumbrances or other Claims against Purchaser;

m. The Purchaser is a purchaser in good faith of the Property in accordance with Abbotts
Dairies and is entitled to all of the protections afforded by Bankruptcy Code §363(m);

n. The terms and provisions of the Sale Agreement, together with the terms and provisions of
this Sale Order, shall be binding in all respects upon, and shall inure to the benefit of the
Reorganized Debtor, its estate and its creditors, the Purchaser, and its respective affiliates,
successors and assigns, and any affected third parties, incluaing but not limited to, all persons
assertihg a claim against or interest in the Reorganized Debtor's estate or the Subject Property;

o. The failure specifically to include any particular provisions of the Sale Agreement or any
of the documents, agreements or instruments executed in connection therewith in this Sale Order
shall not diminish or impair the efficacy of such provision, document, agreement or instrument, it

10
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being the intent of the Court that the Sale Agreement and each such document, agreement or
instrument be authorized and approved in its entirety;

p- The Sale Agreement and any related agreements, documents or other instruments may be
modified, amended or supplemented by the parties thereto in accordance with the terms thereof
without further order of the Court, provided that any such modification, amendment or supplement
is not material;

q- The divested Liens, Claims, and encumbrances shall be, and hereby are, transferred to the
proceeds of the Sale, but only to the extent that they are valid, enforceable and unavoidable Liens,
Claims, and encumbrances. For the sake of clarity, any claims in connection with the
Encroachment Litigation are not divested by the Sale and do not transfer to the proceeds of the
Sale;

r. The following disbursements, costs, and expenses of sale are projected at the time of the

closing on the sale of the Subject Property:

a. Real Estate Commission: $14,700.00
b. Other Expenses of Sale (Fees): $30,000.00
c. Other Expenses of Sale (Costs): $1000.00
S. Other Expenses of Sale (Fees) include $30,000.00 for certain professional fees and costs

incurred by the Reorganized Debtor during this Chapter 11 case that may be surcharged against the
Subject Property pursuant to 11 U.S.C. § 506(c). The surcharge is consistent with the terms of the
Plan. The professional fees and costs represent a fraction of the total amount due and owing to the
estate’s professionals, with the balance of the administrative obligations to be paid from future
sales of Noncore Parcels and the Reorganized Debtor’s operations. The $30,000 Other Expenses
of Sale are allocated among the retained professionals as follows:

11
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oProfessional - o o s bl
Shafer Law Firm Tltlc? Work, Subdivisions, and $5,000.00
Zoning
SFoneapher Law Professional services rendered $25,000.00
Firm to the estate
TOTAL: $30,000.00
t. Other expenses of Sale (Costs) are estimated to be $1,000.00 for the cost of advertising the

Sale and serving the Motion and the Notice of Sale consistent with the Federal Rules of Bankruptcy
Procedure and the Local Rules of this Court.

u. The remaining proceeds shall be distributed at closing in accordance with the lien priority
of the Reorganized Debtor’s creditors holding Allowed Secured Claims as more particularly
described in Schedule 1 attached hereto and incorporated herein. To the extent a creditor holds a
Disputed Claim (as defined in the Reorganized Debtor’s Plan), no proceeds shall be distributed on
account of the Disputed Claim unless and until, and only to the extent, it becomes an Allowed
Claim.

v. In accordance with 11 U.S.C. § 1146(a), this is made pursuant to the Plan of Reorganization
of the Reorganized Debtor confirmed by this Court by Order entered September 6, 2016, and

therefore, the Sale may not be subject to taxation under any laws imposing a stamp tax or similar

tax.
w. The terms of this Order shall survive any dismissal or conversion of this bankruptcy case
Xo W ume of W o an als /VLJ‘LL LSRN CW/IM e
oot ° BY THE COURT:
N\u t a 'lL
(Ju hewins. ﬁ_
[[-19-d9:>
FILED JEFFERY A. DELLER—"
11/14/17 2:31 pm Chief U.S. Bankruptcy Judge
CLERK
U.S. BANKRUPTCY 12

COURT - WDPA
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SCHEDULE I

Identity of Respondents, Respective Liens, Claims, And Encumbrances
To Be Transferred To Proceeds Of Sale
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SCHEDULE 1

5:56:25 Desc Main

Amo,lint OWed

e , Name of Creditor Class
Conneaut School District 1 $0.00"
Crawford County Tax Claim Bureau 1 $0.00
Sadsbury Township 1 $0.00
Summit Township 1 $0.00
First Capital Finance, Inc. 2 $189,521.90
Berkheimer Associates 3 $40,329.95
Summit Township 4 $2,794.66
Joseph J. & Isabel J. Prischak 5 $382,156.29
Conneaut Lake Joint Municipal Authority 6 $339,550.44
Mercer County State Bank 7 $75,597.61
Conneaut Lake Joint Municipal Authority 8 $131,845.56
Conneaut Lake Joint Municipal Authority 9 $23,238.86
Conneaut Lake Joint Municipal Authority 10 $19,270.35
Joseph J. & Isabel J. Prischak 11 $388,741.94
Donald G. Kaltenbaugh 12 $65,523.45
Conneaut Lake Joint Municipal Authority 13 $47,798.70
US Foodservice 14 $20,218.21
Conneaut Lake Joint Municipal Authority 15 $44,370.93
Economic Progress Alliance of Crawford County 10 §150,000.00
Northwest Pennsylvania Regional Planning and Development Commission 16 $150,000.00
Quinn, Buseck, Lemhuis, Toohey & Kroto 18 $8,889.46

! Reorganized Debtor understands that the principal and interest due on all Secured Tax Claims have been paid in full
and that a balance remains due and owing for the Taxing Authorities’ legal fees and expenses that were chargeable to

the Reorganized Debtor in connection with certain insurance litigation, which is now finally resolved.






