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INTRODUCTION 

 

US Fidelis, Inc., formerly known as National Auto Warranty Services, Inc., d/b/a 

Dealer Services, NAWS, and Big Time Productions (the “Debtor”), is the debtor and debtor-in-

possession in the above-captioned chapter 11 case.  The Official Committee of Unsecured 

Creditors appointed in the above-captioned chapter 11 case pursuant to section 1102 of the 

Bankruptcy Code (the “Creditors Committee”) hereby proposes the following plan of liquidation 

for the resolution of the outstanding Claims against and Interests in the Debtor pursuant to 

section 1121(a) of the Bankruptcy Code.  Reference is made to the Disclosure Statement (as that 

term is defined herein), distributed contemporaneously herewith, for a discussion of the Debtor’s 

history, business properties and operations, a summary and analysis of the Plan, and certain 

related matters.  Subject to certain restrictions and requirements set forth in section 1127 of the 

Bankruptcy Code and Fed. R. Bankr. P. 3019, the Creditors Committee reserves the right to alter, 

amend, modify, revoke or withdraw the Plan prior to the Confirmation Date (as that term is 

defined herein). 

ARTICLE I 

DEFINED TERMS AND RULES OF INTERPRETATION 

As used herein, capitalized terms shall have the meanings set forth below.  Any 

term that is not otherwise defined herein, but that is used in the Bankruptcy Code or the 

Bankruptcy Rules, shall have the meaning given to that term in the Bankruptcy Code or the 

Bankruptcy Rules, as applicable. 

1.1. Administrative Claim means a Claim for costs and expenses of 

administration of the Chapter 11 Case Allowed under section 503(b) or 507(a)(2) of the 

Bankruptcy Code, including:  (a) any actual and necessary costs and expenses incurred after the 

Petition Date of preserving the Debtor’s Estate and operating the business of the Debtor (such as 

wages, salaries, commissions for services and payments for inventories, leased equipment and 

premises) and Claims of governmental units for taxes; (b) compensation for legal, financial, 

advisory, accounting and other services and reimbursement of expenses Allowed by the 

Bankruptcy Court under section 330, 331 or 503(b) of the Bankruptcy Code to the extent 

incurred prior to the Effective Date; and (c) all fees and charges assessed against the Debtor’s 

Estate under section 1930, chapter 123 of title 28, United States Code. 

1.2. Affiliates means the Atkinsons, AGI Administration Services, Inc., 

Association of Service Contract Administrators, Atkinson Construction, Inc., Atkinson Group of 

Companies, Inc., Atkinson Realty, LLC, the Reinsurance Companies, Crescent, DS Direct, Inc., 

DC Atkinson Realty, LLC, Exodus LLC, Huge LLC, US Fidelis Administration Services, Inc., 

US Fidelis Insurance Risk Retention Group, Inc., and Wentzville International Speedway, Inc.  

1.3. Allowed . . . Claim means an Allowed Claim in the Class or category 

specified.  Any reference herein to a particular Allowed Claim includes both the secured and 

unsecured portions of such Claim. 
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1.4. Allowed Claim means (a) any Claim for which a proof of claim has been 

timely Filed by the applicable Bar Date (or which pursuant to the Bankruptcy Code or a Final 

Order is not or shall not be required to be Filed); (b) any Claim that is listed in the Schedules as 

of the Effective Date as not disputed, not contingent, and not unliquidated, and for which no 

proof of claim has been timely Filed; or (c) any Claim allowed pursuant to the Plan; provided, 
however, that with respect to any Claim in clauses (a) or (b) above, such Claim shall be 

considered Allowed only if and to the extent that (a) no objection to the allowance thereof has 

been interposed within the applicable period of time fixed by the Plan, the Bankruptcy Code, the 

Bankruptcy Rules or the Bankruptcy Court, or (b) such an objection is so interposed and the 

Claim shall have been Allowed for Distribution purposes only by a Final Order.  Any Claim that 

has been or is hereafter listed in the Schedules as disputed, contingent, or unliquidated, and for 

which no proof of claim has been timely Filed is not considered Allowed and shall be expunged 

without any further notice to or action, order, or approval of the Bankruptcy Court. 

1.5. Atkinsons means collectively Darain E. Atkinson, Mia Atkinson, Cory C. 

Atkinson, and Heather Atkinson, and their respective heirs, successors and assigns. 

1.6. Atkinsons Settlement Order means that certain Order Granting the 

Settlement Motion entered by the Bankruptcy Court on October 22, 2010 where the Bankruptcy 

Court approved the Darain and Mia Atkinson Settlement Agreement and the Cory and Heather 

Atkinson Settlement Agreement.  

1.7. Attorney General – Debtor Actions means litigation commenced by the 

Litigating States against the Debtor and other non-Debtors related to the Debtor’s business. 

1.8. Attorney General Executive Committee means a committee comprised of 

representatives of the Attorneys General for the following states: Ohio, Texas, and Washington. 

1.9. Attorney General Steering Committee means a committee comprised of 

representatives of the Attorneys General for the Attorney General Executive Committee and the 

state of Missouri. 

1.10. Authorized Telemarketer means a business or other entity that is not an 

Affiliate of Warrantech, which Warrantech has authorized to conduct telemarketing on 

Warrantech's behalf and/or which Warrantech has authorized to sell Vehicle Service Contracts 

on its behalf, in connection with the offer or sale of Vehicle Service Contracts to consumers that 

have no pre-existing relationship with the Authorized Telemarketer. A pre-existing relationship 

is not created when an Authorized Telemarketer sells a Vehicle Service Contract to a consumer. 

Authorized Telemarketer does not include: (a) a business or other entity that acts as a motor 

vehicle wholesaler, manufacturer, dealer or seller; (b) an Original Equipment Manufacturer; (c) a 

business or other entity that offers or provides a Vehicle Service Contract to its members, 

employees, customers, or clients in connection with another transaction, service, or benefit; and 

(d) a business or other entity with an established business relationship with a consumer other 

than a relationship based solely on the offer or sale of a Vehicle Service Contract. 

1.11. Available Cash means unrestricted Cash or other immediately available 

funds owned by the Debtor, the Estate, or the Liquidating Trust, as the case may be. 
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1.12. Avoidance Actions means any claims belonging to the Debtor or the 

Estate arising under sections 542, 543, 544, 545, 547 through 551 and 553 of the Bankruptcy 

Code. 

1.13. Ballot means each of the ballot form or forms distributed to each Holder 

of a Claim in a Voting Class, on which the Holder is to indicate acceptance or rejection of the 

Plan. 

1.14. Bankruptcy Code means title 11, United States Code, as now in effect or 

hereafter amended, as to be applicable to this Chapter 11 Case.  

1.15. Bankruptcy Court means the United States Bankruptcy Court for the 

Eastern District of Missouri. 

1.16. Bankruptcy Rules means the Federal Rules of Bankruptcy Procedure and 

the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for 

the Eastern District of Missouri, as now in effect or hereafter amended, as to be applicable to this 

Chapter 11 Case.  

1.17. Bar Date means the applicable deadline by which a proof of claim must 

have been or must be Filed, as established by an order of the Bankruptcy Court, including the 

Bar Date Order (Non-Consumer) and the Consumer Class Proof of Claims Order.  The term “Bar 

Date” also includes the deadline for Filing Administrative and Professional Fee Claims 

established pursuant to Section 15.4(a) and (b) of the Plan respectively, and the deadline for 

Filing Claims arising from rejection of executory contracts and unexpired leases established 

pursuant to Article X of the Plan. 

1.18. Bar Date Order (Non-Consumer) means the Order Granting Joint 

Motion To Establish Trade Claim Bar Date And Approve Trade Claim Bar Date Notice (Docket 

No. 419) entered by the Bankruptcy Court on October 7, 2010.  

1.19. Business Day means any day, other than a Saturday, Sunday or “legal 

holiday” (as defined in Bankruptcy Rule 9006(a)). 

1.20. CARRG means the Capital Assurance Risk Retention Group acting by or 

through its Receiver appointed by the court of Common Pleas of the Fifth Judicial Circuit in 

Richland County, South Carolina. 

1.21. Cash means legal tender of the United States of America and equivalents 

thereof. 

1.22. Caymans House means the real and personal property owned by Darain 

and Mia Atkinson, located at 414 Water Kai Road in the Rum Point area of Grand Cayman 

Island that is subject to a Sale and Purchase Agreement with Debtor dated November 30, 2010. 

1.23. Chapter 11 Case means the chapter 11 case pending for the Debtor in the 

Bankruptcy Court as Case No. 10-41902. 
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1.24. Claim(s) means a “claim,” as defined in section 101(5) of the Bankruptcy 

Code. 

1.25. Claims Objection Deadline means the last day for Filing objections to 

Non-Consumer Claims against the Debtor, which day shall be the later of thirty (30) days after 

the Effective Date or 30 days after the Bar Date applicable to a particular Claim.  

1.26. Class means a category of Holders of Claims or Interests, as described in 

Article V of the Plan. 

1.27. Committee-Atkinsons Litigation means that certain litigation filed by the 

Committee against the Atkinsons et al. in the Bankruptcy Court and pending as Adv. Proc. No. 

10-04172. 

1.28. Committee-Mepco Subordination Litigation means litigation commenced 

by the Creditors Committee against Mepco seeking inter alia the equitable subordination of the 

Mepco Claims which is pending as Adv. Proc. No. 11-04308. 

1.29. Confirmation Date means the date on which the Clerk of the Bankruptcy 

Court enters the Confirmation Order on the docket of the Bankruptcy Court for the Chapter 11 

Case. 

1.30. Confirmation Hearing means the hearing held by the Bankruptcy Court 

pursuant to section 1128 of the Bankruptcy Code to consider confirmation of the Plan, as such 

hearing may be adjourned or continued from time to time. 

1.31. Confirmation Order means the order of the Bankruptcy Court confirming 

the Plan pursuant to section 1129 of the Bankruptcy Code. 

1.32. Consumer means a Person (a) that purchased, entered into or was solicited 

to purchase or enter into a Vehicle Service Contract (a defined term at Section 1.120) from or 

through the Debtor or an Affiliate, or (b) to whom the Debtor or an Affiliate marketed, offered, 

contacted, solicited or attempted to sell a Vehicle Service Contract. 

1.32a  Consumer Objectors means Jackie L. High, Loretta Alva, Travis Peavy, 

and Robert Schulz. 

 

1.33. Consumer Class Proofs of Claim means those class Proofs of Claims for 

Consumer Claims filed by certain of the States Attorneys General on behalf of the Consumers.  

1.34. Consumer Class Proof of Claims Order means that certain Order entered 

by the Bankruptcy Court permitting the States Attorneys General to file the Consumer Class 

Proofs of Claim for voting purposes. 

1.35. Consumer Claims means any and all Claims held by a Consumer: 
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(a) that arise out of or relate to a Vehicle Service Contract purchased 

or entered into by a Consumer from or through the Debtor or an Affiliate, whether or not a Proof 

of Claim has been Filed under Section 1.33 or 1.67 with respect to such Claim; 

(b) that arise out of or relate to the actions and conduct of the Debtor 

or an Affiliate in soliciting, marketing or contacting a Person to purchase or enter into a Vehicle 

Service Contract, whether or not the Person purchased a Vehicle Service Contract, and whether 

or not a Proof of Claim has been Filed under Section 1.33 or 1.67 with respect to the such Claim; 

(c) that arise out of or relate to the actions and conduct of the Debtor 

or an Affiliate in refunding all or a portion of the consideration paid for Vehicle Service 

Contracts purchased from or through the Debtor or an Affiliate, whether or not a Proof of Claim 

has been Filed under Section 1.33 or 1.67 with respect to such Claim; 

(d) that arise out of or relate to the actions and conduct of the Debtor 

or an Affiliate with regard to a Consumer Payment Plan sold or offered to a Consumer by the 

Debtor or an Affiliate, including but not limited to the statements, representations or disclosures 

made to a Consumer by the Debtor or an Affiliate, and the servicing or the termination of the 

Consumer Payment Plan, whether or not a Proof of Claim has been Filed under Section 1.33 or 

1.67 with respect to such Claim; 

(e) that arise out of or relate to the actions and conduct of the Debtor 

or an Affiliate with regard to the termination of a Vehicle Service Contract purchased or entered 

into by a Consumer from or through the Debtor or an Affiliate, whether or not a Proof of Claim 

has been Filed under Section 1.33 or 1.67 with respect to such Claim; and   

(f) for or arising from: (i) violations of consumer protection statutes, 

regulations or codes by the Debtor or Affiliates; (ii) unfair and deceptive practices in the sale and 

marketing of Vehicle Service Contracts by the Debtor or an Affiliate or the Debtor’s agents
1
; (iii) 

violations of state or federal telemarketing laws and regulations by the Debtor, an Affiliate, or 

the Debtor’s agents; (iv) violations of state or federal automatic dialing, "Do Not Call" and 

announcing device laws and regulations by the Debtor, an Affiliate, or the Debtor’s agents; (v) 

violations of business registration laws by the Debtor or an Affiliate; (vi) violations of the 

Drivers’ Privacy Protection Act by the Debtor or an Affiliate; (vii) unfair and deceptive refund 

practices by the Debtor or an Affiliate; (viii) aiding or abetting or providing substantial 

assistance or support by Warrantech or Mepco to the Debtor or an Affiliate with respect to any of 

the foregoing; or (ix) Warrantech or Mepco consciously, intentionally, or negligently avoiding 

knowing of the telemarketing practices of the Debtor or an Affiliate, and as to each of the 

foregoing whether or not a Proof of Claim has been Filed under Section 1.33 or 1.67 with respect 

to such Claim. 

 The foregoing definition includes all Consumer Claims, whether asserted by an 
individual Consumer or on behalf of one or more Consumers by any other Person in any 
litigation, class action, arbitration or administrative proceeding. 
 

                                                 
1
 “Agent” does not include an administrator, including but not limited to Tier One Warranty, LLC. 
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1.35a  Consumer Objectors’ Claims means the Claims of the Consumer 

Objectors, which shall be deemed Allowed Claims in the following amounts: Jackie L. High in 

the amount of $2,923.02; Loretta Alva in the amount of $2,600.00; Travis Peavy in the amount 

of $2,323.00; and Robert Schulz in the amount of 3,359.00. 

 

1.36. Consumer Payment Plan means a contract between a Consumer and a 

third party pursuant to which the Consumer agreed to pay the purchase price of a Vehicle Service 

Contract over a period of time and in installments as set forth in the payment plan. 

1.37. Consumer Restitution Fund means the fund established pursuant to 

Section 8.2 of the Plan and the Consumer Restitution Fund Agreement. 

1.38. Consumer Fund Advisory Committee means the committee composed of 

States Attorneys General as established by the Attorney General Executive Committee pursuant 

to Section 8.2(e) of the Plan to supervise and direct the Consumer Restitution Escrow Agent.  

1.39. Consumer Restitution Fund Agreement means the agreement between 

and among the Debtor and the Attorney General Steering Committee, specifying the rights, 

duties and responsibilities of the Consumer Restitution Escrow Agent under the Plan, in 

substantially the form set forth in the Plan Supplement. 

1.40. Consumer Restitution Fund Assets means the assets listed in Section 

8.2(b) and (c). 

1.41. Consumer Restitution Fund Distribution Procedures means the 

procedures for liquidating Consumer Claims and distributing funds from the Consumer 

Restitution Fund  

1.42. Consumer Restitution Escrow Agent means the Person(s) to serve as the 

custodian and claims administrator for the Consumer Restitution Fund pursuant to Section 8.2(d) 

or such successor as appointed pursuant to the Consumer Restitution Fund Agreement. 

1.43. Cory and Heather Atkinson Settlement Agreement means that certain 

Settlement Agreement dated September 29, 2010 which was approved by the Bankruptcy Court 

in the Atkinsons Settlement Order. 

1.44. Creditor means the Holder of a Claim against the Debtor. 

1.45. Creditors Committee has the meaning ascribed to it in the Introduction 

hereto. 

1.46. Crescent means Crescent Manufacturing Company, L.L.C., a limited 

liability company organized under and existing by virtue of the laws of Missouri and regularly 

referred to as Crescent Manufacturing Company and Crescent Manufacturing, LLC. 

1.47. Darain and Mia Atkinson Settlement Agreement means that Amended 

and Restated Settlement Agreement dated October 19, 2010 which was approved by the 

Bankruptcy Court in the Atkinsons Settlement Order. 
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1.48. Debtor has the meaning ascribed to it in the Introduction hereto. 

1.49. Disallowed Claim means a Claim, or any portion thereof, that (a) has been 

disallowed by Final Order, (b) is Scheduled at zero or as contingent, disputed, or unliquidated 

and as to which a Bar Date has been established but no proof of claim has been timely Filed or 

deemed timely Filed with the Bankruptcy Court pursuant to either the Bankruptcy Code or any 

Final Order of the Bankruptcy Court or otherwise deemed timely filed under applicable law, or 

(c) is not Scheduled and as to which a Bar Date has been established but no proof of claim has 

been timely Filed or deemed timely Filed with the Bankruptcy Court pursuant to either the 

Bankruptcy Code or any Final Order of the Bankruptcy Court or otherwise deemed timely filed 

under applicable law. 

1.50. Disclosure Statement means the written disclosure statement (including 

all schedules thereto or referenced therein) that relates to the Plan, as approved by the 

Bankruptcy Court pursuant to section 1125 of the Bankruptcy Code, as the same may be 

amended, modified or supplemented. 

1.51. Disputed . . .Claim means a Disputed Claim in the Class or category 

specified. 

1.52. Disputed Claim means any Claim, or any portion thereof, that is neither an 

Allowed Claim nor a Disallowed Claim. 

1.53. DS Direct means DS Direct, Inc. 

1.54. ECHO Merchant Agreement means that certain Merchant Bank Card 

Agreement and/or ACH Services Agreement dated July 21, 2004 by and between First Regional 

Bank and Electronic Clearing House, Inc. and National Auto Warranty Services, Inc. 

1.55. ECHO Reserve Account mean (a) that certain Reserve Account 

maintained by First Citizens Bank & Trust Company in the name of the Debtor at WestAmerica 

Bank pursuant to the ECHO Merchant Agreement and (b) the Debtor’s Account at US Bank into 

which funds released from the WestAmerica Bank Reserve Account are held pursuant to and in 

accordance with the ECHO Settlement Order. 

1.56. ECHO Settlement Order means that certain Order entered by the 

Bankruptcy Court on September 30, 2010 in Adversary Proceeding No. 10-04223 approving the 

Agreement of Settlement and Release dated September 29, 2010 by and among the Debtor, First 

Citizens Bank and Trust Company, Intuit, Inc., and Electronic Clearing House, Inc. 

1.57. Effective Date means the Business Day upon which the Plan becomes 

effective as provided in Article XII of the Plan. 

1.58. Estate means the estate of the Debtor created under section 541 of the 

Bankruptcy Code. 

1.59. Face Amount means (a) when used in reference to a Disputed or 

Disallowed Claim, the full stated amount claimed by the Claim Holder in any proof of claim 
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timely filed with the Bankruptcy Court or otherwise deemed timely filed by any Final Order of 

the Bankruptcy Court or other applicable bankruptcy law, and (b) when used in reference to an 

Allowed Claim, the allowed amount of such claim. 

1.60. File, Filed or Filing means file, filed or filing with the Bankruptcy Court 

or its authorized designee in the Chapter 11 Case. 

1.61. Final Order means an order or judgment of the Bankruptcy Court, or 

other court of competent jurisdiction, as entered on the docket in the Chapter 11 Case, the 

operation or effect of which has not been stayed, reversed, or amended and as to which order or 

judgment (or any revision, modification, or amendment thereof) the time to appeal or seek 

review or rehearing has expired and as to which no appeal or petition for review or rehearing was 

filed or, if filed, remains pending; provided, however, that the possibility that a motion under 

section 502(j) of the Bankruptcy Code, Rule 59 or Rule 60 of the Federal Rules of Civil 

Procedure or any analogous rule may be, but has not been, filed shall not cause an order not to be 

a Final Order. 

1.62. Global Settlement Agreement means that certain Global Settlement 

Agreement by and among the Debtor, the Creditors Committee, Mepco, Warrantech, the WARN 

Litigation Class Claimants, and the Attorney General Steering Committee, as may be amended, 

together with all exhibits annexed thereto setting forth the compromise and settlement of various 

issues among the parties thereto, a copy of which will be Filed as part of the Plan Supplement. 

1.63. Governmental Fines and Penalties Claims means Claims against the 

Debtor held by a Governmental Unit that are in the nature of fines or penalties and are not 

compensation for any actual pecuniary loss suffered by such Governmental Unit.  

1.64. Governmental Unit shall have the same meaning as set forth in section 

101(27) of the Bankruptcy Code. 

1.65. Holder means the Person holding the beneficial interest in a Claim or 

Interest. 

1.66. Impaired means, when used in reference to a Claim or Interest, a Claim or 

Interest that is impaired within the meaning of section 1124 of the Bankruptcy Code,  

1.67. Individual Consumer Proofs of Claim means all of those proofs of claim 

Filed in the Chapter 11 Case by Consumers or private class action attorneys on behalf of 

Consumers.  For avoidance of doubt, the term “Individual Consumer Proofs of Claim” shall 

include the Proof of Claims filed by David O. Rucker (Claim #508) on behalf of a purported 

class of Consumers. 

1.68. Intercompany Claims means a Claim asserted by any one of the Affiliates 

against the Debtor. 

1.69. Interest means the legal, equitable, contractual and other rights of the 

Holders of equity interests in the Debtor. 
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1.70. Internal Revenue Code means the Internal Revenue Code of 1986, as 

amended. 

1.71. Later Monetized Assets means any Cash proceeds realized from the post-

Effective Date sale, lease or liquidation of any of the Liquidating Trust Assets (including 

Litigation Claims but excluding the Malpractice Claim).  

1.72. Later Monetized Asset Distribution means the Distribution to Creditors of 

the Cash proceeds of the Later Monetized Assets in the following order: (a) reimbursement of all 

fees and expense incurred in investigating, pursuing, monetizing and collecting the Later 

Monetized Assets, (b) next, sufficient Cash to the Liquidating Trust so that the Trade Creditors 

will receive (together with all other amounts) a Distribution of not less than 31% of their 

Allowed Claims, and (c) finally, any remaining amounts to be split one-third to the Consumer 

Restitution Fund, one-third to the Liquidating Trust, and one-third to Mepco. 

1.73. Liquidating Trust means the trust established pursuant to Section 8.3 of 

the Plan and the Liquidating Trust Agreement to hold the Liquidating Trust Assets and make 

distributions to holders of Allowed Claims, other than Holders of Consumer Claims. 

1.74. Liquidating Trust Agreement means the agreement between and among 

the Debtor and the Liquidating Trustee, in form and substance acceptable to the Creditors 

Committee specifying the rights, duties and responsibilities of and to be performed by the 

Liquidating Trustee under the Plan, in substantially the form set forth in the Plan Supplement; 

provided, that after the Effective Date, any modifications made to the Liquidating Trust 

Agreement shall be in form and substance acceptable to the Liquidating Trustee. 

1.75. Liquidating Trust Assets means all assets of the Debtor or the Estate 

remaining after payment by the Debtor of all Allowed Unclassified Claims, the Mepco 

Postpetition Claim, the Mepco Prepetition Claims, the WARN Litigation Class Claim, and 

funding of the Debtor’s obligations to contribute to the Consumer Restitution Fund, to be 

transferred by the Debtor under this Plan into the Liquidating Trust. 

1.76. Liquidating Trust Professionals means the agents, financial advisors, 

attorneys, consultants, independent contractors, representatives and other professionals of the 

Liquidating Trustee (in their capacities as such). 

1.77. Liquidating Trustee means the Person designated by the Creditors 

Committee, after consultation with the Debtor, prior to the Confirmation Date and approved by 

the Bankruptcy Court pursuant to the Confirmation Order to administer the Plan in accordance 

with the terms of the Plan and the Liquidating Trust Agreement and to take such other actions as 

may be authorized under the Liquidating Trust Agreement, and any successor thereto. 

1.78. Litigating States means those states or districts whose States Attorneys 

General have sued the Debtor or otherwise taken action against the Debtor, comprised of the 

following states: Arkansas, Iowa, Idaho, Kansas, Maryland, Missouri, North Carolina, Ohio, 

Oregon, Pennsylvania, Texas, Washington and Wisconsin. 
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1.79. Litigating States-Debtor Consent Judgments means consent judgments 

between each of the Litigating States and the Debtor, copies of which will be included in the 

Plan Supplement and which will contain prospective injunctive relief, restitution to be paid in 

accordance with the terms of the Plan and the Global Settlement Agreement, and fines and 

penalties to be treated in accordance with the Plan.  

1.80. Litigation Claims means the Claims, rights of action, suits or proceedings, 

whether in law or in equity, whether known or unknown, that the Debtor or Estate may hold 

against any Person, including, but not limited to, (a) any claims, rights of action, suits or 

proceedings of the Debtor or the Estate arising or arising under or resulting from contractual 

subordination, application of section 510(b) of the Bankruptcy Code, or existing under any other 

applicable law, (b) the Avoidance Actions, (c) all causes of action against the Debtor’s current 

and former officers, directors, employees, shareholders or professionals under section 1123(b)(3) 

of the Bankruptcy Code related to conduct in connection with the Debtor prior to or after the 

Petition Date, but excluding the Malpractice Claim.  Notwithstanding the foregoing, and for the 

avoidance of doubt, the term “Litigation Claims” does not include the Committee-Mepco 

Subordination Litigation, which will be dismissed by the Creditors Committee on the Effective 

Date, or any other claims, demands or rights of action that the Debtor will be deemed under the 

Plan or the Global Settlement Agreement to have released on the occurrence of the Effective 

Date. 

1.81. Malpractice Claim means the claims held by the Debtor to be transferred 

to the Liquidating Trust on the Effective Date for any of the following:  (a) malpractice or 

professional negligence committed by any attorneys retained by the Debtor before or after the 

Petition Date; and (b) the value of any reduction in attorneys’ fees to by paid by the Estate to a 

Professional retained by the Debtor, as is subsequently agreed to by such attorneys in resolution 

of any claim described in part (i) of this section or ordered by the Bankruptcy Court; and (c) the 

value of any attorneys’ fees previously paid by the Estate to a attorneys retained by the Debtor 

that are subsequently disgorged and recovered by the Liquidating Trust, as is subsequently 

agreed to by such attorneys in resolution of any claim described in part (i) of this section or 

ordered by the Bankruptcy Court. 

1.82. Malpractice Claim Distribution means the Distribution to Creditors of the 

recoveries on account of the Malpractice Claim in the following order: (a) reimbursement of all 

fees and expenses incurred in investigating, pursuing, monetizing and collecting the Malpractice 

Claim recovery, and (b) the remaining recoveries on account of the Malpractice Claim shall be 

Distributed one-half to the Consumer Restitution Fund and one-half to the Liquidating Trust. 

1.83. Mepco means Mepco Finance Corporation. 

1.84. Mepco Claims means all Claims against the held or asserted by Mepco 

against the Debtor, whether Filed in a proof of claim or otherwise, including the Mepco 

Postpetition Claim, the Mepco Prepetition Secured Claim, the Claims against the Debtor 

represented by the Mepco Proof of Claim or the Committee-Mepco Subordination Litigation. 

1.85. Mepco’s Notice Reimbursement Obligations.  Within five Business Days 

after approval of the Disclosure Statement, Mepco shall pay to the Debtor Cash in the amount of 
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$132,000 to be segregated and used by the Debtor to pay Noticing Costs.  In the event that 

Noticing Costs are less than $368,000, then the Debtor shall refund the entire $132,000 amount 

to Mepco by no later than 30 days following the Effective Date.  In the event that the Notice 

Costs are more than $368,000 but less than $500,000, then the Debtor shall refund to Mepco by 

no later than 30 days following the Effective Date, the difference between $500,000 and the 

actual amount of the Noticing Costs. Mepco may elect to satisfy Mepco’s Noticing 

Reimbursement Obligations by directing the Debtor to reduce the amount of Mepco’s Prepetition 

Secured Claim by $132,000. 

1.86. Mepco Postpetition Claim means the Allowed Claim held by Mepco in 

the amount of $1,380,594.63 arising out of the Debtor’s postpetition use of cash collateral in 

which Mepco held an interest and for which Mepco did not receive adequate protection.  

1.87. Mepco Prepetition Secured Claim means the Allowed Claim by Mepco in 

the amount of $225,465.09 which represents that portion of the Mepco Proof of Claim that is 

secured by a lien pursuant to Section 506(a) of the Bankruptcy Code. 

1.88. Mepco Proof of Claim means that proof of claim Filed by Mepco on 

November 3, 2010 and denominated by the Bankruptcy Court as Claim No. 832 in the amount of 

$57,974,530.03, as may heretofore or hereafter be amended. 

1.89. Mepco Released Parties means Mepco, its parent, its subsidiaries, 

successors, predecessors, attorneys, employees, agents, assigns, directors, officers and 

shareholders. 

1.90. Mepco Unsecured Claims means that portion of the Mepco Claims that 

are not comprised of the (a) Mepco Postpetition Claim and (b) the Mepco Prepetition Secured 

Claim. 

1.91. Mepco Unsecured Claim Distribution means the Distribution to Mepco 

from the Liquidating Trust on account of the Mepco Unsecured Claim consisting of all amounts 

remaining in the Liquidating Trust after payment of (a) all Unclassified Claims, (b) all Allowed 

Non-Tax Priority Claims, (c) the Mepco Postpetition Claim (d) the Mepco Prepetition Secured 

Claim, (d) the amounts due under the WARN Litigation Class Settlement Order, (e) funding the 

Consumer Restitution Fund, (f) all Allowed Class 5, Class 7, and Class 8 Claims, and (g) 

payment of all expenses of the Liquidating Trust.  

1.92. Non-Consumer Claim means a Claim held by anyone other than a 

Consumer, which shall include but not necessarily be limited to Claims held by Mepco, 

Warrantech, the WARN Litigation Class Claimants, holders of WARN Litigation Class 

Exclusion Claims, Trade Creditors, Prestige, the Affiliates and Governmental Units on account 

of Governmental Fines and Penalties Claims. 

1.93. Non-Tax Priority Claim means a Claim, other than an Unclassified Claim 

or the WARN Litigation Class Claims, that is entitled to priority in payment pursuant to section 

507(a) of the Bankruptcy Code. 
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1.94. Notice Agent means GCG, Inc. or any successor or replacement approved 

by the Bankruptcy Court. 

1.95. Noticing Costs means all costs incurred by the Committee and/or the 

Debtor in connection with establishing and maintaining the USF Notice Website, mailing notice 

of the Plan to Consumers pursuant to the Solicitation Order, tabulating ballots submitted by 

Consumers in connection with the Plan, publishing a notice of the Confirmation Hearing in the 

USA Today, and responding to telephone inquiries from Consumers before the Confirmation 

Hearing.  For the avoidance of doubt, the term “Noticing Costs” does not include any amounts 

charged by the Notice Agent in connection with the submission and evaluation of Individual 

Consumer Proofs of Claim. 

1.96. Opt-Out Right means the right of Mepco and/or Warrantech to opt out of 

the Plan, as described in more detail in Section 12.2 of the Plan.  

1.97. Person means an individual, corporation, partnership, joint venture, 

association, joint stock company, limited liability company, limited liability partnership, trust, 

estate, unincorporated organization, or other entity. 

1.98. Petition Date means March 1, 2010, the date on which the Debtor Filed 

the petition for relief commencing the Chapter 11 Case. 

1.99. Plan means this first amended chapter 11 plan of liquidation, including the 

Plan Supplement and all supplements, appendices and schedules thereto, either in its present 

form or as the same may be altered, amended or modified from time to time; provided, that each 

of the documents referenced in this definition shall be in form and substance reasonably 

acceptable to the Creditors Committee. 

1.100. Plan Supplement means the forms of documents specified in Section 15.9 

of the Plan, which documents shall be in form and substance reasonably acceptable to the 

Creditors Committee, Mepco, Warrantech, and the Attorney General Steering Committee and 

such additional documents and disclosures referenced herein as being included in the Plan 

Supplement; provided, that after the Effective Date, any modifications made to any of the 

documents specified in Section 15.9 of the Plan shall be in form and substance reasonably 

acceptable to the parties thereto, and to the Liquidating Trustee and the Consumer Restitution 

Fund Advisory Committee, as applicable. 

1.101. Prestige means Prestige Administration, Inc. 

1.102. Prestige Claims means all Claims held by Prestige against the Debtor.  

1.103. Priority Tax Claim means a Claim of a governmental unit of the kind 

specified in sections 502(i) and 507(a)(8) of the Bankruptcy Code. 

1.104. Professional means (a) any professional employed in the Chapter 11 Case 

pursuant to section 327 or 1103 of the Bankruptcy Code or otherwise , (b) any professional or 

other Person seeking compensation or reimbursement of expenses in connection with the Chapter 

11 Case pursuant to section 503(b)(4) of the Bankruptcy Code, and (c) any professional retained 
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by the Liquidating Trustee following the Effective Date.  For the avoidance of doubt, the term 

“Professional” shall include Amherst Partners LLC and Scott A. Eisenberg, acting in his capacity 

as Chief Restructuring Officer of the Debtor. 

1.105. Professional Fee Claim means an Administrative Claim under section 

330(a), 331 or 503 of the Bankruptcy Code for compensation of a Professional or other Person 

for services rendered or expenses incurred in the Chapter 11 Case on or prior to the Effective 

Date (including expenses of the members of the Creditors Committee incurred as members of the 

Creditors Committee in discharge of their duties as such). 

1.106. Pro Rata means, with respect to Claims, at any time, the proportion of the 

Face Amount of a Claim in a particular Class or Classes bears to the aggregate Face Amount of 

all Claims (including Disputed Claims, but excluding Disallowed Claims) in such Class or 

Classes, unless the Plan provides otherwise. 

1.107. Reinsurance Companies means Atkinson Reinsurance, Ltd. and Atkinson 

II Reinsurance, Ltd. 

1.108. Released Parties means those Persons who are receiving releases pursuant 

to Article XIII of the Plan and/or the Global Settlement Agreement. 

1.109. Releases means those certain liability releases set forth in the Global 

Settlement Agreement and in Article XIII of the Plan. 

1.110. Scheduled means with respect to any Claim or Interest, the status and 

amount, if any, of such Claim or Interest as set forth in the Schedules. 

1.111. Schedules means the schedules of assets and liabilities, the list of Holders 

of Interests and the statements of financial affairs Filed by the Debtor on the Petition Date, as 

such schedules have been or may be further modified, amended or supplemented in accordance 

with Fed. R. Bankr. P. 1009 or orders of the Bankruptcy Court. 

1.112. Solicitation Order means Order (A) Approving Plan Summary; (B) 

Establishing Procedures For Solicitation and Tabulation of Voting On Proposed Joint Chapter 11 

Plan, Approving Ballots and Consumer Proof of Claim Form, Establishing Final Date to File 

Consumer Proofs of Claim and Establishing Voting Deadline to Accept Or Reject Plan; (C) 

Scheduling Hearing On Confirmation of Proposed Joint Chapter 11 Plan; and (D) Granting 

Certain Related Relief entered by the Bankruptcy Court on or about June 5, 2012. 

1.113. State Attorneys Generals means the Attorney General for each of the 50 

states and includes the attorney general, or similar government official or Person, with the 

authority to enforce consumer protection statutes on behalf of residents of any state, the District 

of Columbia, Puerto Rico and/or any United States Territory. 

1.114. Subordinated Governmental Fines and Penalties Claims means 

Governmental Fines and Penalties Claims that are subordinated by the Plan in priority of 

Distribution to payment in full of all Allowed Trade Claims.  
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1.115. Trade Claim means a Claim against the Debtor, other than an Unclassified 

Claim, a Consumer Claim, a Non-Tax Priority Claim, a WARN Litigation Claim, a WARN 

Litigation Class Exclusion Claim, a Mepco Claim, a Warrantech Claim, a Subordinated 

Governmental Fines and Penalties Claim, the Prestige Claims, or an Intercompany Claim. 

1.116. Trade Creditor means the Holder of a Trade Claim. 

1.117. Unclassified Claims means all Claims described in section 1123(a)(1) of 

the Bankruptcy Code. 

1.118. Unimpaired means, when used in reference to a Claim or Interest, a Claim 

or Interest that is not Impaired. 

1.119. USF Notice Website means the website at www.usfbankruptcy.com which 

will be used to post relevant documents necessary or helpful for Creditors and others interested 

in the Plan. 

1.120. Vehicle Service Contract means a contract or agreement offered by the 

Debtor or one of the Affiliates (a) that contains a separately stated consideration for a specific 

duration to perform the repair, replacement or maintenance of a motor vehicle and includes 

vehicle protection products, commonly referred to as product warranties; or (b) that provides 

indemnification for repair, replacement or maintenance of a motor vehicle due to an operational 

or structural defect in materials, workmanship or normal wear and tear and may or may not 

include additional provision for incidental payment of indemnity under limited circumstances, 

including but not limited to towing, rental and emergency road service.  The term “Vehicle 

Service Contract” shall also include any contract, agreement or certificate, including engine 

additive product warranties, whereby the Debtor agreed to refund to a Consumer the full amount 

of the purchase price that the Consumer paid for a Vehicle Service Contract if certain terms and 

conditions are met.  

1.121. Voting Classes means Classes 2, 3, 5, 6, 7, and 8. 

1.122. Voting Deadline means the date set by the Bankruptcy Court by which all 

Ballots to accept or reject the Plan in accordance with section 1126 of the Bankruptcy Code must 

be received by the appropriate Person. 

1.123. Voting Trust Agreement means that certain Voting Trust Agreement 

dated July 30, 2010 by and between David A. Warfield and Darain E. Atkinson and Cory C. 

Atkinson.  

1.124. Voting Trust Entities means Atkinson Group of Companies, Inc., 

Atkinson Construction, Inc., US Fidelis Administration Services, Inc., AGI Administration 

Services, Inc., the Reinsurance Companies, DS Direct, Atkinson Realty, LLC, DC Atkinson 

Realty, LLC, Wentzville International Speedway, LLC, Crescent, Zing Advisors, LLC, and 

Exodus LLC.  

1.125. WARN Litigation means the litigation commenced by Benjamin Mantle, 

Sharon Szymankski and others against the Debtor for alleged violations of the Worker 



  

 

5539274.4 16 

Adjustment and Retraining Notification Act, which is pending as Adv. Proc. 10-4160 and similar 

litigation that was commenced in the U.S. District Court for the Eastern District of Missouri as 

Case No. 10-cv-00053. 

1.126. WARN Litigation Class Claimants means the members of the class 

described in the WARN Litigation Class Settlement Order. 

1.127. WARN Litigation Class Counsel means The Gardner Firm, P.C., 

Lankenau & Miller, LLP and Pitzer Snodgrass P.C. 

1.128. WARN Litigation Class Exclusion Claims means Claims held by former 

employees of the Debtor who voluntarily opted-out of the WARN Litigation class certified by 

the Bankruptcy Court. 

1.129. WARN Litigation Class Settlement Order means that order entered by the 

Bankruptcy Court in the WARN Litigation approving the terms of a settlement of the WARN 

Litigation Claims by allowing for the payment by the Debtor in Cash on the Effective Date of the 

sum of $1,450,000.  

1.130. Warrantech means collectively Vemeco, Inc., Warrantech Automotive, 

Inc., Warrantech Corporation, and Butler Financial Solutions, LLC.  

1.131. Warrantech AVCs means the Assurance of Voluntary Compliance 

executed by Warrantech and the states of Texas, Missouri, Ohio and Washington.  The 

Warrantech AVCs are incorporated herein by reference. 

1.132. Warrantech Claims means all Claims held or asserted by Warrantech or 

any of the Persons comprising Warrantech against the Debtor, including but not limited to the 

Warrantech Proofs of Claim. 

1.133. Warrantech-Mepco Subordination Litigation means litigation 

commenced by Warrantech against Mepco seeking inter alia the equitable subordination of the 

Mepco Claims, which litigation is pending in the Bankruptcy Court as Adv. Proc. No. 11-04313. 

1.134. Warrantech’s Notice Reimbursement Obligations.  Within five Business 

Days after approval of the Disclosure Statement, Warrantech shall pay to the Debtor Cash in the 

amount of $368,000 to be segregated and used by the Debtor to pay Noticing Costs.  In the event 

that Noticing Costs are less than $368,000, the Debtor shall refund any remaining funds to 

Warrantech by no later than 30 days following the Effective Date the different between $368,000 

and the actual amount of the Noticing Costs.  

1.135. Warrantech Proofs of Claim means those proofs of claim, as amended, 

Filed by Vemeco, Inc., Warrantech Automotive, Inc., Warrantech Corporation, and Butler 

Financial Solutions, LLC on November 30, 2011, each of which is in the same amount, and 

which were denominated by the Bankruptcy Court as Claim Nos. 828 through 831 respectively. 
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1.136. Warrantech Released Parties means Warrantech and its subsidiaries, 

successors, predecessors, attorneys, employees, agents (except for agents who are Authorized 

Telemarketers), assigns, directors, officers and shareholders. 

1.137. Warrantech Vehicle Service Contracts means any Vehicle Service 

Contract sold, marketed by or entered into by the Debtor under which Warrantech, or any of its 

subsidiaries or affiliates, is directly involved, as either a contracting party, an administrator for 

such contract, or an obligor of such contract. 

 Rules of Interpretation and Computation of Time.  For purposes of the 

Plan, unless otherwise provided herein:  (a) whenever from the context it is appropriate, each 

term, whether stated in the singular or the plural, will include both the singular and the plural; 

(b) any reference in the Plan to a contract, instrument, release or other agreement or document 

being in a particular form, or on particular terms and conditions means that such document will 

be substantially in such form or substantially on such terms and conditions; (c) any reference in 

the Plan to an existing document or schedule Filed or to be Filed means such document or 

schedule, as it may have been or may be amended, modified or supplemented pursuant to the 

Plan; (d) any reference to an Person as a Holder of a Claim or Interest includes that Person’s 

successors and assigns; (e) all references in the Plan to Sections, Articles and Schedules are 

references to Sections, Articles and Schedules of or to the Plan; (f) captions and headings to 

Articles and Sections are inserted for convenience of reference only and are not intended to be a 

part of or to affect the interpretation of the Plan; (g) subject to the provisions of any contract, 

certificates of incorporation, by-laws, instrument, release or other agreement or document 

entered into in connection with the Plan, the rights and obligations arising under the Plan shall be 

governed by, and construed and enforced in accordance with, federal law, including the 

Bankruptcy Code and Bankruptcy Rules; (h) the rules of construction set forth in section 102 of 

the Bankruptcy Code will apply; and (a) in computing any period of time prescribed or allowed 

by the Plan, the provisions of Bankruptcy Rule 9006(a) will apply. 

 

ARTICLE II 

COMPROMISE AND SETTLEMENT OF DISPUTES 

2.1. Compromise, Settlement and Sale.  Pursuant to sections 363, 364, 365, 

1123(a)(5), and 1123(b)(3) of the Bankruptcy Code and Bankruptcy Rule 9019, the Plan 

incorporates, and is expressly contingent upon the approval of the compromise and settlement by 

and among the Debtor, the Creditors Committee, Mepco, Warrantech, the WARN Litigation 

Class Claimants, the State Attorneys General Steering Committee, and the Atkinsons, all as set 

forth in the Global Settlement Agreement.  The Global Settlement Agreement will be entered 

into and filed as part of the Plan Supplement and is incorporated into this Plan by reference as if 

fully set forth herein.  The Global Settlement Agreement represents a full, final and complete 

compromise, settlement, and release of, among other matters, the issues in dispute among the 

parties thereto, including, among other issues, resolution of the Mepco Claims, the Warrantech 

Claims, the Committee-Mepco Subordination Litigation, the Warrantech-Mepco Subordination 

Litigation, and the Attorney General-Debtor Actions.  Without limiting the foregoing, 

subsections (a) through (g) below describe certain of the principal provisions of the Global 

Settlement Agreement.  In the event of any inconsistency between the Global Settlement 
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Agreement, the Plan or the Confirmation Order, the documents shall control on the following 

order of priority:  (i) Confirmation Order, (b) Global Settlement Agreement, and (c) Plan. 

   (a) Mepco.  
 

    (i) Treatment of Mepco’s Claim.  On the Effective Date, (a) 

Mepco shall receive from Warrantech the sum of $4,800,000 in Cash; (b) Darain and Mia 

Atkinson and the Debtor shall transfer to Mepco all of their respective rights, title and interest in 

and to the Caymans House, free and clear of all Claims, Interests, encumbrances and other 

interests of any Person to the fullest extent permitted by applicable law, with all utilities, 

insurance and pre-paid expenses to be prorated through the Effective Date; (c) Mepco shall 

receive from the Debtor payment in full in Cash of the Mepco Postpetition Claim; (d) Mepco 

shall receive from the Debtor payment in full in Cash of the Mepco Prepetition Secured Claim; 

(e) David Warfield, as the Voting Trustee, Darain E. Atkinson, Cory C. Atkinson and the Debtor 

shall, upon the request of Mepco, transfer to Mepco rights in the assets of DS Direct, US Fidelis 

Administration Services, Inc., and Crescent (subject to Section 13.3(b)(i)(f)), including the 

ECHO Reserve Accounts; (f) Mepco shall receive funds in the ECHO Reserve Account, (g) 

intangible personal property of the Debtor (including trademarks, tradenames, copyrights, and 

customer lists), (h) Warrantech will dismiss with prejudice the Warrantech-Mepco Subordination 

Litigation; (i) the Committee will dismiss with prejudice the Committee-Mepco Subordination 

Litigation; (j) the Debtor and the Liquidating Trustee shall forever relinquish any rights or 

interests in and to the ECHO Reserve Accounts and any funds that may be due to or on behalf of 

the Debtor under the ECHO Settlement Order; and (k) Mepco will receive the full benefit of the 

Releases and injunctions described more fully in the Global Settlement Agreement and in Article 

XIII of the Plan.  If available, Mepco shall also thereafter receive from the Liquidating Trust the 

Mepco Unsecured Claim Distribution and its share of the Later Monetized Asset Distribution.  

 

    (ii) Mepco’s Obligations.  Within five Business Days after 

approval of the Disclosure Statement, Mepco shall satisfy the Mepco Notice Reimbursement 

Obligations.  On the Effective Date, Mepco shall (a) forego any further Distributions from the 

Debtor, the Estate, or the Liquidating Trustee except for the Mepco Unsecured Claim 

Distribution and its share of the Later Monetized Asset Distribution, (b) relinquish any Claim, 

Lien, or interest in any of the Liquidating Trust Assets other than the Mepco Unsecured Claim 

Distribution and its share of the Later Monetized Asset Distribution, (c) relinquish any Claim, 

Lien, or interest in any of the Consumer Restitution Fund Assets; and (d) either release or 

transfer to Warrantech, at the option of Warrantech, all of Mepco’s right, title and interest in and 

to the assets of the Reinsurance Companies, free and clear of all Claims, Interests, encumbrances 

and other interests created by Mepco.  Notwithstanding the foregoing, the Debtor shall not be 

obligated to transfer to Mepco any interest in DS Direct, US Fidelis Administration Services, 

Inc. and Crescent until such time as the Debtor shall be satisfied that all taxes and other charges 

due from those entities to any Governmental Unit on account of any period prior to the transfer 

have been paid from the assets of such entities. 

 

   (b) Warrantech.  
 

    (i) Treatment of Warrantech’s Claims.  On the Effective 

Date, (a) David Warfield, as the Voting Trustee, Darain E. Atkinson, Cory C. Atkinson and the 
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Debtor shall transfer to Warrantech or an affiliate of Warrantech or release at the option of 

Warrantech all of their rights, title and interest in and to the Reinsurance Companies, or their 

assets free and clear of all Claims, Interests, encumbrances, and other interests of any Person, 

except any and all Claims, liens, encumbrances or rights held by CARRG (including its receiver) 

in the Reinsurance Companies or their assets shall not be affected by this transfer to Warrantech, 

(b) Mepco will either release or transfer to Warrantech, at the option of Warrantech, all of 

Mepco’s right, title and interest in and to the assets of the Reinsurance Companies, free and clear 

of all Claims, Interests, encumbrances and other interests created by Mepco, and (c) Warrantech 

will receive the full benefit of the Releases and injunctions described in the Global Settlement 

Agreement and in Article XIII of the Plan.  

 

    (ii) Warrantech’s Obligations.  Within five Business Days 

after approval of the Disclosure Statement, Warrantech shall satisfy the Warrantech Notice 

Reimbursement Obligations.  On the Effective Date, Warrantech shall:  (a) pay to Mepco the 

amount of $4,800,000 in Cash; (b) pay to the Liquidating Trustee the sum of $1,400,000 in Cash; 

(c) pay to the Consumer Restitution Fund the sum of $1,100,000 in Cash; (d) dismiss with 

prejudice the Mepco-Warrantech Subordination Litigation; and (e) withdraw with prejudice each 

of the Warrantech Proofs of Claim and forego any further Distributions from the Debtor, the 

Estate, or the Liquidating Trustee.  Notwithstanding the foregoing, the Debtor shall not be 

obligated to transfer to Warrantech any interest in the Reinsurance Companies until such time as 

the Debtor shall be satisfied that all taxes and other charges due from those entities to any 

Governmental Unit on account of any period prior to the transfer have been paid from the assets 

of such entities. 

 

   (c) Atkinsons.  On the Effective Date, the Atkinsons shall receive the 

full benefit of the Releases and injunctions described in the Global Settlement Agreement and in 

Article XIII of the Plan, provided, however, that notwithstanding anything to the contrary 

contained in this Plan or any other Plan related document, neither Darain Atkinson nor Cory 

Atkinson shall be released of any liability on account of the claims brought by the State of 

Maryland, Consumer Protection Division in CPD Case No.: 10-016-188217, OAH OAG CPD 

04-10-25886.  On the Effective Date, the Debtor and the Estate shall be deemed to have 

complied fully with paragraph 15 of the Cory and Heather Atkinson Settlement Agreement and 

with paragraph 16 of the Darain and Mia Atkinson Settlement Agreement and the Atkinsons 

shall each irrevocably relinquish any further interest in any of the “Assets Proceeds Account” as 

that phrase is defined in each of the Cory and Heather Atkinson Settlement Agreement and in the 

Darain and Mia Atkinson Settlement Agreement.  On the Effective Date, the Creditors 

Committee or Liquidating Trustee, as the case may be, shall cause the Committee-Atkinsons 

Litigation to be dismissed with prejudice. 

 

   (d) WARN Litigation Class Claims.  On the Effective Date, and 

pursuant to the terms of the WARN Litigation Class Settlement Order, the Debtor shall pay to 

the WARN Litigation Class Counsel for the benefit of the WARN Litigation Class Claimants the 

sum of $1,450,000 in full satisfaction of all Claims asserted by the WARN Litigation Class 

Claimants.  The funds so transferred shall be distributed to the WARN Litigation Class Counsel 

and to the WARN Litigation Class Claimants in accordance with the WARN Litigation Class 

Settlement Order.  Upon receipt of said payment, the WARN Litigation Class Counsel shall 
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cause the WARN Litigation to be dismissed with prejudice.  The WARN Claimants shall also 

receive the full benefit of the Release by the Debtor, the Estate and the Trade Creditors and 

injunctions described in the Global Settlement Agreement and in Section 13.15 of the Plan. 

 

   (e) Consumers.  All Consumer Claims, (including the Individual 

Proofs of Claim) shall be channeled to the Consumer Restitution Fund established under this 

Plan which will be funded with a total of $14,100,000 as set forth herein.  On the Effective Date, 

(i) the Debtor shall transfer $13,000,000 in Cash to the Consumer Restitution Fund and (ii) 

Warrantech shall transfer $1,100,000 in Cash to the Consumer Restitution Fund.  The Consumer 

Restitution Fund shall also receive its share of the Later Monetized Asset Distribution and of the 

Malpractice Claim Distribution. The Consumer Restitution Fund shall pay Consumer Claims in 

the manner and hierarchy established under the Consumer Restitution Fund Agreement.  In 

accordance with the Consumer Restitution Fund Agreement, the thirteen Litigating States shall 

receive reasonable compensation on the Effective Date immediately following funding of the 

Consumer Restitution Fund, or at a later date if requested by any Litigating State(s), for the pre-

confirmation investigation of the Debtor, the pursuit of Consumer; Claims before the Bankruptcy 

Court and the litigation of unfair practice claims in an amount not to exceed 13.5% ($1,903,500) 

of the Consumer Restitution Fund’s initial assets.  Accordingly, on the Effective Date, (a) all 

liabilities, obligations, and responsibilities related to all Consumer Claims shall be transferred to 

the Consumer Restitution Fund; (b) the Debtor, the Liquidating Trust, and the Liquidating 

Trustee shall have no further liability for payment of any/all liabilities or obligations for any 

Consumer Claims; (c) the Debtor shall agree to entry of the Litigating States-Debtor Consent 

Judgments; and (d) all Consumers and all States Attorneys General shall be bound by the 

Releases as described in Article XIII of the Plan.   

 

   (f) Trade Creditors.  As soon as practicable after the Effective Date, 

Trade Creditors will receive from the Liquidating Trust Pro Rata Distributions of the Available 

Cash remaining after payment in full of (i) all Unclassified Claims, (ii) all Allowed Non-Tax 

Priority Claims, (iii) the Mepco Postpetition Claim, (iv) the Mepco Prepetition Secured Claim, 

(v) the amounts due under the WARN Litigation Class Settlement Order, and (vi) the Estate’s 

obligations to fund the Consumer Restitution Fund.  Neither Mepco nor Warrantech will share in 

any Distributions due to Trade Creditors.  Trade Creditors shall also receive the full benefit of 

the Releases and injunctions described in the Global Settlement Agreement and in Article XIII of 

the Plan.  The Liquidating Trust shall also receive its share of the Malpractice Claim Distribution 

and the Later Monetized Asset Distribution. 

 

(g) Releases and Injunctions Not Severable.  The Releases and 

injunctions provided in the Global Settlement Agreement and in Article XIII of the Plan are 

integral to obtaining the value provided under the Global Settlement Agreement and the Releases 

and injunctions under this Plan constitute an essential component of the compromise reached 

and, notwithstanding anything else to the contrary contained in this Plan, are not severable from 

the other provisions of this Plan unless the beneficiary of such releases or injunctions shall waive 

its rights under this Section. 

 



  

 

5539274.4 21 

ARTICLE III 

ADMINISTRATIVE EXPENSES AND PRIORITY TAX CLAIMS 

3.1. Administrative Claims.  Each Allowed Administrative Claim (including 

any Allowed Claims for Professional Fees) shall be paid in Cash in an amount equal to the 

unpaid portion of such Allowed Administrative Claim on the later of (a) the Effective Date, or as 

soon as reasonably practicable thereafter; (b) thirty (30) days after the date such Claim is 

Allowed or otherwise authorized by a Final Order; (c) the date that the Debtor is otherwise 

obligated to pay such Claim in accordance with the terms and provisions of the particular 

transactions giving rise to such Claim, the terms and provision of this Plan and any orders of the 

Bankruptcy Court relating thereto; and (d) such date as the Holder of such Claim and the Debtor 

prior to the Effective Date or the Liquidating Trustee after the Effective Date shall agree upon. 

3.2. Priority Tax Claims.  Commencing on the later of (a) the Effective Date 

and (b) the fifteenth Business Day of the first month following the month in which a Priority Tax 

Claim becomes an Allowed Priority Tax Claim, or as soon after such dates as is practicable, such 

Holder of an Allowed Priority Tax Claim shall receive from the Liquidating Trustee, Available 

Cash in an amount equal to such Allowed Priority Tax Claim.  

ARTICLE IV 

CLASSIFICATION OF CLAIMS AND INTERESTS 

4.1. Classification of Claims.  Pursuant to section 1122 of the Bankruptcy 

Code, set forth below is a designation of classes of Claims against the Debtor and Equity 

Interests in the Debtor.  A Claim or Interest is placed in a particular Class for the purposes of 

voting on this Plan and of receiving Distributions pursuant to this Plan only to the extent that 

such Claim or Interest is an Allowed Claim or an Allowed Interest in that Class and such Claim 

or Interest has not been paid, released, or otherwise settled prior to the Effective Date.   

4.2. Unclassified Claims.  In accordance with section 1123(a)(1) of the 

Bankruptcy Code, the Unclassified Claims have not been classified and their treatment is set 

forth in Article III above. 

ARTICLE V 

IDENTIFICATION OF CLASSES OF CLAIMS AND INTERESTS IMPAIRED AND 

UNIMPAIRED BY THE PLAN 

 

5.1. Classes of Claims that are Unimpaired.  The classification of Claims 

against the Debtor pursuant to this Plan that are Unimpaired and not entitled to vote on the Plan 

is as follows: 
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Class Claim Status Voting Rights 

1. Non-Tax Priority Claims Unimpaired Not entitled to vote 

4. WARN Litigation Claims Unimpaired Not entitled to vote 

12 Consumer Objectors’ Claims Unimpaired Not entitled to vote 

 

5.2. Impaired Classes of Claims and Interests.  The classification of Claims 

against the Debtor pursuant to this Plan that are Impaired is as follows: 

Class Claim Status Voting Rights 

2. Mepco Claims Impaired Entitled to vote 

3. Warrantech Claims Impaired Entitled to vote 

5. Trade Claims Impaired Entitled to vote 

6. Consumer Claims Impaired Entitled to vote 

7. 
Subordinated Governmental Fines 

and Penalties Claims 

Impaired Entitled to vote 

8. Prestige Claims Impaired Entitled to vote 

9 
WARN Litigation Class Exclusion 

Claims 

Impaired Not entitled to vote; Deemed 

to reject Plan 

10. 
Intercompany Claims Impaired Not entitled to vote; Deemed 

to reject Plan 

11. 
Equity Interests Impaired Not entitled to vote; Deemed 

to reject Plan 

 

ARTICLE VI 

PROVISIONS FOR TREATMENT OF CLAIMS AND INTERESTS 

6.1. Unimpaired Classes of Claims.   

(a) CLASS 1 – Non-Tax Priority Claims 

 1. Classification:  Class 1 shall consist of all Non-Tax Priority 

Claims against the Debtor. 

 

 2. Treatment:  On the later of (i) the Effective Date and (ii) 

the fifteenth Business Day of the first month following the month in which a Class 1 Claim 

becomes an Allowed Class 1 Claim, or as soon after such dates as is practicable, each Holder of 

an Allowed Claim in Class 1 shall receive from the Liquidating Trustee, Available Cash in an 

amount equal to such Allowed Claim. 

 

 3. Voting:  Class 1 is Unimpaired, and holders of Class 1 

Claims are conclusively deemed to have accepted this Plan pursuant to section 1126(f) of the 
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Bankruptcy Code.  Therefore, the Holders of Claims in Class 1 are not entitled to vote to accept 

or reject this Plan. 

 

(b) CLASS 4 – WARN Litigation Claims 

 1. Classification:  Class 4 shall consist of Claims held or 

asserted by the WARN Litigation Class Claimants. 

 

 2. Treatment:  The Class 4 Claimants shall receive the 

treatment set forth in the Global Settlement Agreement and the WARN Litigation Class 

Settlement Order which is summarized in Section 2.1(d) of the Plan. 

 

 3. Voting:  Class 4 is Unimpaired, and the Holders of the 

Class 4 Claims are not entitled to vote to accept or reject this Plan. 

 

6.2. Impaired Classes of Claims.   

(a) CLASS 2 – Mepco Claims 

 1. Classification:  Class 2 shall consist of the Mepco Claims. 

 

 2. Treatment:  Mepco shall receive the treatment set forth in 

the Global Settlement Agreement which is summarized in Section 2.1(a) of the Plan.  

 

 3. Voting:  Class 2 is Impaired, and the Holder of the Class 2 

Claims is entitled to vote to accept or reject this Plan. 

 

(b) CLASS 3 – Warrantech Claims 

 1. Classification:  Class 3 shall consist of the Warrantech 

Claims. 

 

 2. Treatment.  Warrantech shall receive the treatment set forth 

in the Global Settlement Agreement which is summarized in Section 2.1(b) of the Plan. 

 

 3. Voting:  Class 3 is Impaired, and the Holder of the Class 3 

Claims is entitled to vote to accept or reject this Plan. 

 

(c) CLASS 5 – Trade Claims  

 1. Classification:  Class 5 shall consist of all Trade Claims 

against the Debtor. 

  

 2. Treatment:  The Holders of Class 5 Claims shall be treated 

as set forth in the Global Settlement Agreement which is summarized in Section 2.1(f) of the 

Plan.   
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 3. Voting: Class 5 is Impaired, and Holders of Class 5 Claims 

are entitled to vote to accept or reject this Plan. 

 

(d) CLASS 6 – Consumer Claims 

1. Classification:  Class 6 shall consist of all Consumer 

Claims against the Debtor. 

2.  Treatment:  The Holders of Class 6 Claims shall be treated 

as set forth in the Global Settlement Agreement and as summarized in Section 2.1(e) of the Plan. 

3. Voting:  Class 6 is Impaired, and Holders of Class 6 Claims 

are entitled to vote. 

(e) CLASS 7 – Subordinated Governmental Fines and Penalties 
Claims  

 1. Classification:  Class 7 shall consist of all Subordinated 

Governmental Fines and Penalties Claims against the Debtor. 

  

 2. Treatment:  Holders of Subordinated Governmental Fines 

Penalties Claims will receive Pro Rata Distributions of the Available Cash, if any, remaining 

after payment in full of (i) all Unclassified Claims, (ii) all Allowed Non-Tax Priority Claims, (iii) 

the Mepco Postpetition Claim, (iv) the Mepco Prepetition Secured Claim, (v) the amounts due 

under the WARN Litigation Class Settlement Order, (vi) the Estate’s obligations to fund the 

Consumer Restitution Fund, and (vii) all Class 5 Trade Claims.  Any Distributions on account of 

Class 7 Allowed Subordinated Governmental Fines and Penalties Claims shall be paid to the 

Consumer Restitution. 

 

 3. Voting: Class 7 is Impaired, and Holders of Class 7 Claims 

are entitled to vote to accept or reject this Plan. 

 

(f) CLASS 8 – Prestige Claims 

1. Classification:  Class 8 shall consist of the Prestige Claims 

against the Debtor. 

2. Treatment:  The Holder of the Prestige Claims will receive 

Pro Rata Distributions of the Available Cash, if any, remaining after payment in full of all (i) 

Unclassified Claims, (ii) all Allowed Non-Tax Priority Claims, (iii) the Mepco Postpetition 

Claim (iv) the Mepco Prepetition Secured Claim, (v) the amounts due under the WARN 

Litigation Class Settlement Order, (vi) the Estate’s obligations to fund the Consumer Restitution 

Fund, (vii) all Allowed Class 5 Trade Claims, and (viii) all Class 7 Allowed Subordinated 

Governmental Fines and Penalties Claims.  

3. Voting:  Class 8 is Impaired, and Holders of Class 8 Claims 

are entitled to vote to accept or reject this Plan.   
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(g) CLASS 9 – WARN Litigation Class Exclusion Claims 

1. Classification.  Class 9 shall consist of all WARN 

Litigation Class Exclusion Claims. 

2. Treatment.  The Holders of Class 9 WARN Litigation Class 

Exclusion Claims shall not receive any Distribution or retain any property on account of their 

Claims under this Plan. 

3. Voting:  Class 9 is Impaired, and pursuant to section 

1126(g) of the Bankruptcy Code is deemed not to have accepted the Plan.   

(h) CLASS 10 – Intercompany Claims  

 1. Classification:  Class 10 shall consist of all Intercompany 

Claims against the Debtor. 

 

 2. Treatment:  The Holders of Class 10 Intercompany Claims 

shall not receive any Distribution or retain any property on account of their Claims under this 

Plan. 

 

 3. Voting:  Class 10 is Impaired, and pursuant to section 

1126(g) of the Bankruptcy Code is deemed not to have accepted the Plan.   

 

(i) CLASS 11 – Interests 

 1. Classification:  Class 11 shall consist of all Interests in the 

Debtor. 

 

 2. Treatment:  The Holders of Class 11 Interests shall not 

receive any Distribution or retain any property on account of their Claims under this Plan, but 

such Holders will be subject to the treatment set forth in Section 2.1(c) of the Plan.  

 

 3. Voting:  Class 11 is Impaired, and pursuant to section 

1126(g) of the Bankruptcy Code is deemed not to have accepted the Plan.   

 

(j) CLASS 12 – Consumer Objectors’ Claims  

1. Classification: Class 12 shall consist of all Consumer 

Objectors’ Claims. 

 

2. Treatment:  The Holders of Class 12 Claims shall, on the 

Effective Date, be paid in full in Cash by the Debtor the full amount of their Allowed Claims. 

 

3. Voting: Class 12 is Unimpaired and is conclusively deemed 

to have accepted the Plan pursuant to Section 1126(f) of the Bankruptcy Code.   
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ARTICLE VII 

ACCEPTANCE OR REJECTION OF THE PLAN 

7.1. Impaired Classes of Claims Entitled to Vote.  Each Impaired Class of 

Claims that will (or may) receive or retain property or any interest in property under the Plan 

shall be entitled to vote to accept or reject the Plan. 

7.2. Classes Deemed to Accept the Plan.  Classes 1, 4, and 12 are Unimpaired 

under the Plan.  Pursuant to section 1126(f) of the Bankruptcy Code, those Classes are 

conclusively presumed to have accepted the Plan, and the votes of Holders of Claims in such 

Classes therefore shall not be solicited. 

7.3. Acceptance by Impaired Classes.  Classes 2, 3, 5, 6, 7, and 8 are Impaired 

under the Plan and thus are the Voting Classes.  Pursuant to section 1126(c) of the Bankruptcy 

Code and except as otherwise provided in section 1126(e) of the Bankruptcy Code, a Voting 

Class has accepted the Plan if the Plan is accepted by the Holders of at least two-thirds in dollar 

amount and more than one-half in number of the Allowed Claims of such Voting Class that have 

timely and properly voted to accept or reject the Plan. 

7.4. Classes Deemed Not to Have Accepted the Plan.  Holders of Claims and 

Interests in Class 9, 10, and 11 are not entitled to receive any Distribution under the Plan on 

account of their Claims or Interests and, therefore, votes to accept or reject the Plan shall not be 

solicited from Holders of Claims or Interests in such Classes. 

7.5. Elimination of Classes.  Any Class that does not contain any Allowed 

Claims or any Claims temporarily allowed for voting purposes under Bankruptcy Rule 3018, as 

of the date of the commencement of the Confirmation Hearing, shall be deemed to have been 

deleted from the Plan for purposes of (a) voting to accept or reject the Plan and (b) determining 

whether it has accepted or rejected the Plan under section 1129(a)(8) of the Bankruptcy Code. 

7.6. Confirmation Pursuant to Section 1129(b) of the Bankruptcy Code.  To 

the extent that any Impaired Class votes to reject the Plan or is deemed to have rejected it, the 

Creditors Committee reserves the right to request confirmation of the Plan under section 1129(b) 

of the Bankruptcy Code. 

7.7. Confirmability and Severability of a Plan.  The confirmation 

requirements of section 1129 of the Bankruptcy Code must be satisfied.  The Creditors 

Committee reserves the right to alter, amend, modify, revoke, or withdraw the Plan before the 

Confirmation Date.  A determination by the Bankruptcy Court that the Plan is not confirmable 

pursuant to section 1129 of the Bankruptcy Code shall not limit or affect the Creditors 

Committee’s ability to modify the Plan, subject to the limitations in this Section and Section 

15.6, to satisfy the confirmation requirements of section 1129 of the Bankruptcy Code. 

7.8. Requirements for Voting on the Plan, Etc.  The eligibility for Holders of 

Claims and Interests to vote on the Plan is governed by the terms of the Solicitation Order.  
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Furthermore, votes on the Plan shall be tabulated and reported in accordance with the 

Solicitation Order. 

ARTICLE VIII 

MEANS FOR IMPLEMENTATION OF THE PLAN 

8.1. Execution of Consumer Restitution Fund Agreement and Liquidating 
Trust Agreement.  Prior to or on the Effective Date, the Debtor shall execute (a) the Liquidating 

Trust Agreement and (b) the Consumer Restitution Fund Agreement, each in substantially the 

same form as set forth in the Plan Supplement.  Thereafter, the Debtor and all other necessary 

parties shall take all other necessary steps to establish the Consumer Restitution Fund and the 

Liquidating Trust and the respective beneficial interests therein.  Any nonmaterial modifications 

to the Consumer Restitution Fund Agreement made with the consent of the Attorney General 

Steering Committee and to the Liquidating Trust Agreement made by the Creditors Committee, 

prior to the Effective Date, are hereby ratified.  Each of the Consumer Restitution Fund 

Agreement and the Liquidating Trust Agreement shall contain provisions permitting the 

amendment or modification of such agreements as necessary to implement the provisions of the 

Plan. 

8.2. Consumer Restitution Fund.   

(a) Creation of the Consumer Restitution Fund.  On the Effective 

Date, the Consumer Restitution Fund shall be created in accordance with the Consumer 

Restitution Fund Agreement.  The Consumer Restitution Fund shall be a “qualified settlement 

fund” within the meaning of section 468B of the Internal Revenue Code and the regulations 

issued thereunder.  The purpose of the Consumer Restitution Fund shall be to assume liability for 

all Consumer Claims (whether now existing or arising at any time hereafter) and to use the 

Consumer Restitution Fund Assets to pay holders of Allowed Consumer Claims and attorneys’ 

fees and investigative costs for the Litigating States as set forth in the Consumer Restitution 

Fund Agreement and the Consumer Restitution Fund Distribution Procedures.   

(b) Debtor’s Contribution to the Consumer Restitution Fund.  On the 

Effective Date, the Debtor shall transfer Cash to the Consumer Restitution Fund in the amount of 

$13,000,000, free and clear of all Claims, Interests, encumbrances, and other interests of any 

Person.  Such transfer shall be exempt from any stamp, real estate transfer, mortgage reporting, 

sales, use, or other similar tax, pursuant to section 1146(a) of the Bankruptcy Code.   

(c) Warrantech’s Contribution to Consumer Restitution Fund.  On 

the Effective Date, Warrantech shall transfer Cash to the Consumer Restitution Fund in the 

amount of $1,100,000, with such transfer to vest in the Consumer Restitution Fund, in 

accordance with section 1141 of the Bankruptcy Code, title to all such Consumer Restitution 

Fund Assets free and clear of all Claims, Interests, encumbrances, and other interests of any 

Person.   

(d) Appointment of Consumer Restitution Escrow Agent.  The 

Creditors Committee, with the consent of the Attorney General Steering Committee, designates 
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GCG, Inc., a Delaware corporation (“GCG”) as the initial Consumer Restitution Escrow Agent 

of the Consumer Restitution Fund.  On the Confirmation Date, effective as of the Effective Date, 

the Bankruptcy Court shall appoint the Consumer Restitution Escrow Agent in accordance with 

the Consumer Restitution Fund Agreement. 

(e) Appointment of Consumer Fund Advisory Committee Members.  
Prior to or at the Confirmation Hearing, the Attorney General Executive Committee shall 

designate the initial members of the Consumer Fund Advisory Committee, which appointments 

shall become effective as of the Effective Date.   

(f) Transfer of Liability for Consumer Claims to the Consumer 
Restitution Fund.  On the Effective Date, all liabilities, obligations, and responsibilities relating 

to all Consumer Claims shall be transferred to the Consumer Restitution Fund which shall 

assume liability for all Consumer Claims and shall pay the Allowed Consumer Claims in 

accordance with the Consumer Restitution Fund Distribution Procedures.   

(g) Consumer Restitution Fund Expenses.  The Consumer 

Restitution Fund shall pay all Consumer Restitution Fund expenses and attorneys’ fees and 

investigative costs of the Litigating States from the Consumer Restitution Fund Assets.  The 

Debtor, the Liquidating Trust, and the Liquidating Trustee shall have no obligations to pay any 

expenses incurred by the Consumer Restitution Fund. 

(h) Personally Identifiable Information Contained in Consumer 
Claims.  The provisions of the Consumer Restitution Fund govern the release and confidentiality 

of Consumer Claims. 

8.3. The Liquidating Trust. 

(a) Creation of the Liquidating Trust.  On the Effective Date, the 

Liquidating Trust shall be created in accordance with the Liquidating Trust Agreement with the 

intention of complying with Revenue Procedure 94-45 and otherwise satisfying the requirements 

for treatment as a liquidating trust under the applicable Treasury Regulations.  

(b) Transfer of Assets to the Liquidating Trust.  On the Effective 

Date, all right, title, and interest in and to the Liquidating Trust Assets and any proceeds or 

causes of action thereunder shall be transferred to and vested in the Liquidating Trust, free and 

clear of all Claims, Interests, encumbrances, and other interests of any Person without any 

further action of any Person, provided however that all Claims and causes of action released or to 

be released under the Plan and the Global Settlement Agreement shall not be transferred.  Such 

transfer shall be exempt from any stamp, real estate transfer, mortgage reporting, sales, use or 

other similar tax, pursuant to section 1146(a) of the Bankruptcy Code.  The Liquidating Trustee 

shall take immediate possession and control of all of the assets of the Debtor and store, where 

appropriate, the physical assets of the Debtor. 

(c) Appointment.  From and after the Effective Date, a Person to be 

designated by the Creditors Committee, in consultation with the Debtor, prior to the 

Confirmation Date shall serve as the Liquidating Trustee pursuant to the Liquidating Trust 
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Agreement and the Plan, until the resignation or discharge and the appointment of a successor 

Liquidating Trustee in accordance with the Liquidating Trust Agreement and the Plan. 

(d) Transfer of Liability for Claims to the Liquidating Trust.  On the 

Effective Date, all liabilities, obligations, and responsibilities relating to (i) all Unclassified 

Claims that are not paid on the Effective Date, (ii) all Class 1, Class 5, Class 7, and Class 8 

Claims, (iii) the Mepco Unsecured Claim (iv) the Later Monetized Asset Distribution, and (v) the 

Malpractice Claim Distribution shall be transferred to the Liquidating Trust, which shall assume 

liability for all such Allowed Claims and shall pay such Allowed Claims in accordance with the 

Plan and the Liquidation Trust. 

(e) Liquidating Trust Expenses.  The Liquidating Trust shall pay all 

Liquidating Trust expenses from the Liquidating Trust Assets.  The Debtor, the Consumer 

Restitution Fund, and the Consumer Restitution Escrow Agent shall have no obligation to pay 

any Liquidating Trust expenses. 

(f) Special Provisions Regarding Litigation Claims.  On the Effective 

Date, and subject to the terms of the Plan, the Debtor and the Creditors Committee shall be 

deemed to have transferred all Litigation Claims to the Liquidating Trust.  Neither this Plan nor 

the Confirmation Order shall constitute a waiver or release by the Debtor nor the Estate of any 

cause of action except as expressly provided for by the Plan.  After the Effective Date, the 

Liquidating Trustee shall be substituted as a party in lieu of the Debtor or the Creditors 

Committee, as the case may be, in any pending Litigation Claims.  In addition, after the Effective 

Date, the Liquidating Trust and the Liquidating Trustee shall have the sole and exclusive right to 

pursue any Litigation Claims. The method of Distribution of the Estate’s assets pursuant to the 

Plan shall not, and shall not be deemed to, prejudice the causes of action, which shall survive 

entry of the Confirmation Order.  The net proceeds of any such litigation or settlement shall be 

transferred to the Liquidating Trust for Distribution in accordance with the Plan and the 

Liquidating Trust Agreement. 

8.4. Extinguishment of Liability. The transfer to, vesting in, and assumption 

by the Liquidating Trust of the Liquidating Trust Assets as contemplated by the Plan, among 

other things, on the Effective Date shall release and extinguish all obligations and liabilities of 

the Debtor, the Consumer Restitution Fund, and the Consumer Restitution Escrow Agent, for and 

in respect of all liabilities transferred to the Liquidating Trust as described in Section 8.3(d) of 

the Plan.   

8.5. Creditors Committee.  On the Effective Date, the Creditors Committee 

shall dissolve automatically and its members shall be deemed released of all their duties, 

responsibilities and obligations in connection with the Chapter 11 Case or the Plan and its 

implementation, and the retention or employment of the Creditors Committee’s attorneys, 

accountants, and other agents shall terminate, except with respect to (a) all matters related to 

Professional Fee Claims and (b) any appeals of the Confirmation Order.  All expenses of 

members of the Creditors Committee and the fees and expenses of their professionals through the 

Effective Date shall be paid in accordance with the terms and conditions of the applicable orders 

of the Bankruptcy Court.   
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8.6. Post-Confirmation Duties of the Debtor; Dissolution of the Debtor.  
After the Effective Date, the Debtor shall continue to exist solely for the purposes of carrying out 

the provisions of the Plan and the completion and filing of all state, local and final franchise and 

income tax returns required by the United States and the State of Missouri.  After all such final 

tax returns have been filed, the Debtor shall be deemed dissolved for all purposes without the 

necessity for any other or further actions to be taken by or on behalf of the Debtor or payments to 

be made in connection therewith; provided, however, that the Debtor shall file with the office of 

the Missouri Secretary of State, a certificate of dissolution which may be executed by Scott A. 

Eisenberg without the need for approval by the board of directors or shareholders.  From and 

after the Effective Date, the Debtor shall not be required to file any document, or take any other 

action, or obtain any approval from board of directors or shareholders, to withdraw its business 

operations from any state in which the Debtor previously conducted its business operations.  

Sixty days following the filing of the Debtor’s final franchise and income tax returns, or such 

longer period as may be approved by the Bankruptcy Court, Scott A. Eisenberg shall no longer 

be deemed to occupy any position with the Debtor, including but not limited to Chief 

Restructuring Officer.  

8.7. Exemption from Transfer Taxes.  Pursuant to section 1146 of the 

Bankruptcy Code, (a) the issuance, transfer or exchange of notes or equity securities under the 

Plan; (b) the creation of any mortgage, deed of trust, lien, pledge or other security interest; (c) the 

making or assignment of any contract, lease or sublease; or (d) the making or delivery of any 

deed or other instrument of transfer under, in furtherance of, or in connection with, the Plan, 

including, without limitation, any merger agreements, agreements of consolidation, restructuring, 

disposition, liquidation or dissolution, deeds, bills of sale, and transfers of tangible property, will 

not be subject to any stamp tax, recording tax, personal property tax, transfer tax, sales or use 

tax, or other similar tax.  The Confirmation Order shall direct the appropriate state or local 

government officials or agents to forgo the collection of any such tax or governmental 

assessment and to accept for filing and recordation any of the foregoing instruments or other 

documents without the payment of any such tax or governmental assessment. 

8.8. Notification of Intended Effective Date.  The Creditors Committee shall 

provide written notice of the intended Effective Date at least five (5) Business Days before such 

intended date to the parties to the Global Settlement Agreement, the Consumer Restitution 

Escrow Agent and the Liquidating Trustee.  

8.9. Payment of Class 12 Claims.  Notwithstanding anything to the contrary 

contained here, on the Effective Date, the Debtor shall pay the Class 12 Allowed Claims in full.  

 

ARTICLE IX 

PROVISIONS GOVERNING DISTRIBUTIONS 

9.1. Distribution to Holders of Claims.  This Article IX applies only to 

Distributions made to Holders of Trade Claims, Subordinated Governmental Fines and Penalties 

Claims, and Prestige Claims.  All Distributions to holders of Consumer Claims will be made 

pursuant to the terms of the Consumer Restitution Fund Agreement. 
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9.2. Interest on Claims; Attorneys’ Fees.  Except as expressly noted to the 

contrary in the Plan, interest, fees, costs, and other charges accruing or incurred on or after the 

Petition Date shall not accrue or be paid on any Allowed Claims.   

9.3. Distributions by the Liquidating Trust.  The Liquidating Trustee shall 

make all Distributions of Available Cash required to be distributed under the applicable 

provisions of the Plan and the Liquidating Trust Agreement.  The Liquidating Trustee may 

employ or contract with other entities to assist in or make the Distributions required by the Plan 

and the Liquidating Trust Agreement.   

9.4. Record Date for Distributions.  The Liquidating Trustee will have no 

obligation to recognize the transfer of, or the sale of any participation in, any Allowed Claim that 

occurs after the close of business on the date the Bankruptcy Court approves the Disclosure 

Statement, and will be entitled for all purposes herein to recognize and distribute only to those 

Holders of Allowed Claims who are Holders of such Claims, or participants therein, as of the 

close of business on the date the Bankruptcy Court approves the Disclosure Statement.  The 

Liquidating Trustee shall instead be entitled to recognize and deal for all purposes under the Plan 

with only those record Holders stated on the official claims register. 

9.5. Withholding and Reporting Requirements.  The Liquidating Trustee is 

authorized to take any and all actions that may be necessary or appropriate to comply with all 

withholding, payment, and reporting requirements imposed by any federal, state, local, or foreign 

taxing authority.  All Holders of Claims shall be required to provide any information necessary 

to effect information reporting, payment, and withholding with respect to such taxes.  

Notwithstanding the foregoing, neither the Debtor, the Liquidating Trust, nor the Liquidating 

Trustee shall be responsible for withholding any portion or paying any withholding taxes with 

respect to the payments made to the WARN Litigation Class Claimants pursuant to the WARN 

Litigation Class Settlement Order. 

9.6. Setoff.  The Liquidating Trust may, pursuant to section 553 of the 

Bankruptcy Code or applicable nonbankruptcy laws, but shall not be required to, set off against 

any Claim and the payments or other Distributions to be made pursuant to the Plan in respect of 

such Claim, claims of any nature whatsoever that the Debtor, Estate, or Liquidating Trust may 

have against the Holder of such Claim (except to the extent that such claims have been 

dismissed, released or waived in the Plan or otherwise); provided, however, that neither the 

failure to do so nor the allowance of any Claim hereunder shall constitute a waiver or release by 

the Liquidating Trust of any such claim that the Debtor or Liquidating Trust may have against 

such Holder. 

ARTICLE X 

 

TREATMENT OF EXECUTORY CONTRACTS 

AND UNEXPIRED LEASES 

 

10.1. Rejected Contracts and Leases.  Except as otherwise provided in the Plan, 

the Confirmation Order shall constitute an order under section 365 of the Bankruptcy Code 

rejecting all prepetition executory contracts and unexpired leases to which the Debtor is a party, 
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on and subject to the occurrence of the Effective Date, unless such contract or lease 

(a) previously shall have been assumed or rejected by the Debtor, (b) previously shall have 

expired or terminated pursuant to its own terms before the Effective Date, or (c) is identified in 

the Plan Supplement as a contract or lease to be assumed; provided, however, that the Creditors 

Committee may amend such list of contracts or leases to be assumed at any time prior to the 

Confirmation Date. 

10.2. Bar to Rejection Damages.  If the rejection of an executory contract or 

unexpired lease pursuant to Section 10.1 above gives rise to a Claim by the other party or parties 

to such contract or lease, such Claim shall be forever barred and shall not be enforceable against 

the Debtor or its Estate, the Liquidating Trust, the Liquidating Trustee or their respective 

successors or properties unless a proof of Claim is Filed and served on the Liquidating Trustee 

within thirty (30) days after the Confirmation Date. 

ARTICLE XI 

 

PROCEDURES FOR RESOLVING DISPUTED, 

CONTINGENT AND UNLIQUIDATED NON-CONSUMER CLAIMS 

 

11.1. Application of this Article.  This Article XI applies only to procedures for 

resolving Disputed Non-Consumer Claims.  The procedures for resolving Disputed Consumer 

Claims are provided in the Consumer Restitution Fund Agreement.  Subject only to Section 14.2, 

the Bankruptcy Court will have no role in the resolution of Disputed Consumer Claims. 

11.2. Objection Deadline; Prosecution of Objections.  No later than the Claims 

Objection Deadline (unless extended by an order of the Bankruptcy Court), the Liquidating 

Trustee shall File objections to Claims with the Bankruptcy Court and serve such objections 

upon the Holders of each of the Claims to which objections are made.  Nothing contained herein, 

however, shall limit the right to object to Claims, if any, Filed or amended after the Claims 

Objection Deadline.  Subject to the limitations set forth in the Liquidating Trust Agreement and 

Section 8.3 of the Plan, after the Effective Date, the Liquidating Trustee shall be authorized to, 

and shall, resolve all Disputed Claims by withdrawing or settling such objections thereto, or by 

litigating to judgment in the Bankruptcy Court or such other court having jurisdiction over the 

validity, nature and/or amount thereof. 

11.3. No Distributions Pending Allowance.  Notwithstanding any other 

provision of the Plan, no payments or Distributions shall be made with respect to all or any 

portion of a Disputed Claim unless and until all objections to such Disputed Claim have been 

settled or withdrawn or have been determined by Final Order, and the Disputed Claim, or some 

portion thereof, has become an Allowed Claim. 

ARTICLE XII 

CONFIRMATION AND CONSUMMATION OF THE PLAN 

12.1. Conditions to Confirmation.  The Bankruptcy Court shall not approve the 

Confirmation Order unless and until (a) the Bankruptcy Court shall have approved the 
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Disclosure Statement, in a manner reasonably acceptable in form and substance to the Creditors 

Committee, as containing adequate information with respect to the Plan within the meaning of 

section 1125 of the Bankruptcy Code; (b) Mepco shall have satisfied the Mepco Notice 

Reimbursement Obligations, (c) Warrantech shall have satisfied the Warrantech Notice 

Reimbursement Obligations, (d) the proposed Confirmation Order shall be reasonably acceptable 

in form and substance to the Creditors Committee and the parties to the Global Settlement 

Agreement; (e) the Global Settlement Agreement has been fully executed; (f) the most current 

version of the Plan, the Plan Supplement and all of the schedules, documents, and exhibits 

contained therein (including the Liquidating Trust Agreement and Consumer Restitution Fund 

Agreement) shall be Filed in form and substance reasonably acceptable to the Creditors 

Committee and the parties to the Global Settlement Agreement, and (g) neither Mepco nor 

Warrantech shall have exercised the Opt-Out Right described in Section 12.2 of the Plan . 

12.2. Opt-Out.  Warrantech and Mepco may each elect to opt-out of this Plan 

for any reason at any time prior to the entry of the Confirmation Order by (a) delivering to the 

Committee a written notice of its intent to opt-out of the Plan, and (b) payment of $200,000 in 

Cash in the aggregate to the Debtor.  Upon receipt of the opt-out notice from either Mepco or 

Warrantech and confirmation of the payment of the $200,000, the Committee shall promptly 

withdraw the Plan and any request for confirmation of the Plan.  The Debtor and the Attorney 

General Steering Committee will retain the $200,000 to compensate them for the anticipated 

additional costs to be incurred in the pursuit of an alternative Plan.  Notwithstanding the 

foregoing, neither Mepco nor Warrantech shall be required to make the $200,000 opt-out 

payment if more than five states have objected to the Plan and had their objections sustained 

under Section 13.3(d) of this Plan. 

12.3. Conditions to Effective Date.  The Creditors Committee intends to request 

that the Confirmation Order include a finding by the Bankruptcy Court that, notwithstanding 

Rule 3020(e) of the Federal Rules of Bankruptcy Procedure, the Confirmation Order shall take 

effect immediately upon its entry.  The following are conditions precedent to the occurrence of 

the Effective Date:  (a) the Debtor shall have Cash on hand sufficient to make all payments 

required hereunder on the Effective Date; (b) the Confirmation Order shall be a Final Order in 

form and substance reasonably acceptable to the Creditors Committee and no request for 

revocation of the Confirmation Order shall have been made or, if made, shall remain pending; (c) 

the WARN Litigation Class Settlement Order and the Consumer Class Proof of Claims Order 

shall each have become a Final Order; and (d) the final version of the Plan Supplement and all of 

the schedules, documents, and exhibits contained therein (including the executed Global 

Settlement Agreement) shall be Filed in form and substance reasonably acceptable to the 

Creditors Committee. 

12.4. Waiver of Conditions Precedent.  The Creditors Committee may waive 

any of the conditions set forth in Section 12.1 or Section 12.3 at any time, without any notice to 

other parties in interest and without any further notice to or action, order, or approval of the 

Bankruptcy Court, and without any formal action.  However, the Creditors Committee may not 

waive the approval rights of any other party to the conditions to Confirmation and to the 

Effective Date set forth in Section 12.1 or Section 12.3 above. 
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12.5. Consequences of Non-Occurrence of Effective Date.  If the Effective 

Date does not occur within sixty (60) days after the Confirmation Date, or by such later date, 

after notice and hearing, as is proposed by the Creditors Committee, then upon motion by any 

party to the Global Settlement Agreement and upon notice to such parties in interest as the 

Bankruptcy Court may direct, the Confirmation Order will be vacated by the Bankruptcy Court; 

provided, however, that, notwithstanding the Filing of such motion, the Confirmation Order may 

not be vacated if the Effective Date occurs before the Bankruptcy Court approves an order 

granting such motion.  If the Confirmation Order is vacated, the Plan shall be null and void in all 

respects, any settlement of Claims provided for hereby shall be null and void without further 

order of the Bankruptcy Court.  The time within which the Debtor may assume and assign, or 

reject all executory contracts and unexpired leases shall be extended for a period of thirty (30) 

days after the date the Confirmation Order is vacated; and nothing contained in the Plan or 

Disclosure Statement shall constitute a waiver or release of any Claims, Interests, or Litigation 

Claims. 

ARTICLE XIII 

EFFECT OF PLAN CONFIRMATION; RELEASES AND INJUNCTIONS 

13.1. Binding Effect.  The Plan shall be binding upon and inure to the 
benefit of the Debtor, all present and former Holders of Claims and Interests, and their 
respective successors and assigns, including, but not limited to, the Liquidating Trustee. 

13.2. Releases of Certain Claims.  On the Effective Date, in consideration of 
the terms described herein and in the Global Settlement Agreement, each Holder of a 
Claim described below and any Person (including but not limited to private class action 
representatives) acting on behalf of such Holder, but expressly excluding a State Attorney 
General or other Governmental Unit, shall be deemed to release unconditionally, and 
hereby is deemed to forever release and discharge unconditionally: 

(a) Warrantech, its parent, affiliates, subsidiaries, successors, 
predecessors, attorneys, employees, agents (except for agents who are Authorized 
Telemarketers), assigns, directors, officers and shareholders (collectively the "Warrantech 
Released Parties"), from the following Claims arising at any time prior to the Effective 
Date; 

(i) Consumer Claims (a defined term at Section 1.35); 

(ii)  Claims that arise out of or relate to soliciting, marketing 
or contacting a Person to purchase or enter into a Vehicle Service Contract offered by 
Debtor or an Affiliate, whether or not the Person purchased a Vehicle Service Contract, 
and whether or not a Proof of Claim has been Filed under Section 1.33 or 1.67 with respect 
to the such Claim; 

(iii) Claims that arise out of or relate to refunds of all or a 
portion of the consideration paid for Vehicle Service Contracts purchased from or through 
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the Debtor or an Affiliate, whether or not a Proof of Claim has been Filed under Section 
1.33 or 1.67 with respect to such Claim; 

(iv) Claims that arise out of or relate to a Consumer 
Payment Plan sold or offered to a Consumer by the Debtor or an Affiliate, including but 
not limited to the statements, representations or disclosures made to a Consumer by the 
Debtor or an Affiliate, and the servicing or the termination of the Consumer Payment Plan, 
whether or not a Proof of Claim has been Filed under Section 1.33 or 1.67 with respect to 
such Claim; 

(v) Claims that arise out of the termination of a Vehicle 
Service Contract purchased or entered into by a Consumer from or through the Debtor or 
an Affiliate, whether or not a Proof of Claim has been Filed under Section 1.33 or 1.67 with 
respect to such Claim; 

(vi) Claims that arise out of or relate to the administration, 
handling, servicing, or settlement and/or payment of claims made under a Warrantech 
Vehicle Service Contract sold by the Debtor or an Affiliate, whether or not a Proof of 
Claim has been Filed under Section 1.33 or 1.67 with respect to such Claim; 

(vii) Claims that arise out of or are attributable to the 
selection, hiring, training, or supervision of the Debtor or an Affiliate allegedly undertaken 
or allegedly not taken by Warrantech, whether or not a Proof of Claim has been Filed 
under Section 1.33 or 1.67 with respect to such Claim; 

(viii) Claims that arise out of any misconduct or wrongdoing 
of any kind whatsoever on the part of Warrantech relating to a Warrantech Vehicle 
Service Contract sold or offered by the Debtor or an Affiliate, whether or not a Proof of 
Claim has been Filed under Section 1.33 or 1.67 with respect to such claim; and  

(ix) Claims that relate to or are attributable to a 
Warrantech Vehicle Service Contract sold or offered to a Consumer by the Debtor or an 
Affiliate and that arise from: (a) breach of duty of good faith and fair dealing, (b) unfair 
claims practices, (c) unfair trade practices, (d) bad faith, (e) violations of any statute, 
regulation or code (except violations of any criminal law that has resulted in a criminal 
charge), or (f) any other type of extra-contractual liability, whether or not a Proof of Claim 
has been Filed under Section 1.33 or 1.67 with respect to such Claim 

(b) Mepco, its parent, affiliates, subsidiaries, successors, 
predecessors, attorneys, employees, agents, assigns, directors, officers and shareholders 
(collectively, the “Mepco Released Parties”) from the following Claims arising at any time 
prior to the Effective Date: 

(i) Consumer Claims (a defined term at Section 1.35); 

(ii) Claims that arise out of or relate to soliciting, marketing 
or contacting a Person to purchase or enter into a Vehicle Service Contract offered by 
Debtor or an Affiliate, whether or not the Person purchased a Vehicle Service Contract, 
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and whether or not a Proof of Claim has been Filed under Section 1.33 or 1.67 with respect 
to the such Claim; 

(iii) Claims that arise out of or relate to refunds of all or a 
portion of the consideration paid for Vehicle Service Contracts purchased from or through 
the Debtor or an Affiliate, whether or not a Proof of Claim has been Filed under Section 
1.33 or 1.67 with respect to such Claim; 

(iv) Claims that arise out of or relate to a Consumer 
Payment Plan sold or offered to a Consumer by the Debtor or an Affiliate, including but 
not limited to the statements, representations or disclosures made to a Consumer by the 
Debtor or an Affiliate, and the servicing or the termination of the Consumer Payment Plan, 
whether or not a Proof of Claim has been Filed under Section 1.33 or 1.67 with respect to 
such Claim; 

(v) Claims that arise out of the termination of a Vehicle 
Service Contract purchased or entered into by a Consumer from or through the Debtor or 
an Affiliate, whether or not a Proof of Claim has been Filed under Section 1.33 or 1.67 with 
respect to such Claim; 

(vi) Claims that arise out of or relate to the administration, 
handling, servicing, or settlement and/or payment of claims made under a Vehicle Service 
Contract sold by the Debtor or an Affiliate, whether or not a Proof of Claim has been Filed 
under Section 1.33 or 1.67 with respect to such Claim; 

(vii) Claims that arise out of or are attributable to the 
selection, hiring, training, or supervision of the Debtor or an Affiliate allegedly undertaken 
or allegedly not taken by Mepco, whether or not a Proof of Claim has been Filed under 
Section 1.33 or 1.67 with respect to such Claim; 

(viii) Claims that arise out of any misconduct or wrongdoing 
of any kind whatsoever on the part of Mepco relating to a Vehicle Service Contract sold or 
offered by the Debtor or an Affiliate, whether or not a Proof of Claim has been Filed under 
Section 1.33 or 1.67 with respect to such claim; and  

(ix) Claims that relate to or are attributable to a Vehicle 
Service Contract sold or offered to a Consumer by the Debtor or an Affiliate and that arise 
from: (a) breach of duty of good faith and fair dealing, (b) unfair claims practices, (c) 
unfair trade practices, (d) bad faith, (e) violations of any statute, regulation or code (except 
violations of any criminal law that has resulted in a criminal charge), or (f) any other type 
of extra-contractual liability, whether or not a Proof of Claim has been Filed under Section 
1.33 or 1.67 with respect to such Claim. 

(c) the Atkinsons from any and all Consumer Claims arising at 
any time prior to the Effective Date.  This release does not extend to any party who has 
previously obtained an administrative order/judgment against Darain Atkinson or Cory 
Atkinson individually. 



  

 

5539274.4 37 

Each of the releases contained in this Section 13.2 herein shall be self-executing and 
enforceable on the Effective Date without further action by any Person. 

13.3. Releases by States Attorneys General and Governmental Units.  On the 
Effective Date, in consideration of the material consideration described herein and in the 
Global Settlement Agreement with, inter alia, the states of Missouri, Ohio, Texas and 
Washington, each State Attorneys General and each other Governmental Unit (as defined 
in Section 1.64) shall be deemed to release unconditionally, and hereby is deemed to forever 
release and discharge unconditionally: 

(a) Notwithstanding anything to the contrary in the Plan, nothing 
in this release is intended to release or discharge, nor shall release or discharge, any of the 
Warrantech Released Parties from: (i) any Tax claims, workforce commission claims or 
similar governmental revenue matters; (ii) the performance of any of their respective 
obligations under the Warrantech AVCs; (iii) claims arising from any violation of state 
insurance laws; (iv) claims asserted by any State Attorney General or other Governmental 
Unit in pending litigation or administrative proceedings against Warrantech; (v) any 
claims or obligations against any of the Warrantech Released Parties arising out of 
contracts or dealings with any Person other than the Debtor or an Affiliate; and (vi) any 
other claim by a Governmental Unit not derived from a consumer protection, “Do Not 

Call,” automatic dialing and announcing device, telemarketing or other similar statute or 

regulation (e.g. tax claims and workforce commission claims).  The Warrantech Released 
Parties are released from all civil Claims arising from or related to the Warrantech Vehicle 
Service Contracts offered by the Debtor and its predecessors or an Affiliate, or arising 
from or related to the acts of the Debtor in marketing, selling, entering into, servicing, 
terminating and the refunding of Warrantech Vehicle Service Contracts, pursuant to 
consumer protection statutes and regulations, including “Do Not Call” statutes, automatic 

dialing and announcing device laws, telemarketing laws and other similar statutes and 
regulations that could have been brought by any State Attorney General or other 
Governmental Unit at any time prior to the Effective Date of this Plan, including all Claims 
identified in Section 1.35(f). 

(b)(i)  Notwithstanding anything to the contrary in the Plan, nothing 
in this release is intended to release or discharge, nor shall release or discharge, any of the 
Mepco Released Parties from: (a) any Tax claims, workforce commission claims or similar 
governmental revenue matters; (b) claims arising from any violation of state insurance 
laws; (c) claims asserted by any State Attorney General or other Governmental Unit in 
pending litigation or administrative proceeding against Mepco; (d) any claims or 
obligations against any of the Mepco Released Parties arising out of contracts or dealings 
with any Person other than the Debtor or an Affiliate; (e) any other claim by a 
Governmental Unit not derived from a consumer protection, “Do Not Call,” automatic 

dialing and announcing device, telemarketing or other similar statute or regulation (e.g. 
Tax claims and workforce commission claims); (f) any claim by a Governmental Unit 
related to or arising from the appropriation of funds related to Crescent Manufacturing.  

(b)(ii)  Subject to paragraph 13.3(b)(i) above, the Mepco Released 
Parties are released from all civil Claims that could have been brought by any State 
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Attorney General or other Governmental Unit at any time prior to the Effective Date, 
pursuant to any consumer protection statute or regulation, including but not limited to “Do 

Not Call” statutes, automatic dialing and announcing device laws, Drivers’ Privacy 

Protection Laws, the Telemarketing Sales Rule, 16 C.F.R § 310.3(b), and the Telephone 
Consumer Protection Act, 47 U.S.C. 227, et seq., that arise under, from, or relate to:  (a) a 
Vehicle Service Contract purchased or entered into by a Consumer from the Debtor or an 
Affiliate; (b) the actions or conduct of the Debtor or an Affiliate in soliciting, marketing, 
contacting a Person to purchase or enter into a Vehicle Service Contract, whether or not 
the Person purchased a Vehicle Service Contract; (c) Debtor’s or an Affiliate’s offer of a 

Consumer Payment Plan, including but not limited to the statements, representations, or 
disclosures made to a Consumer by the Debtor or an Affiliate, and the servicing or 
termination of a Consumer Payment Plan by the Debtor; and (d) all Claims identified in 
section 1.35(f). 

(c)  the Atkinsons are released from all civil claims arising from or 
related to the financing by Mepco of Vehicle Service Contracts offered through the Debtor, 
or arising from or related to the acts of the Debtor or an Affiliate in marketing, selling, 
entering into and refunding Vehicle Service Contracts, that could have been brought by 
any State Attorney General other Governmental Unit at any time prior to the Effective 
Date of this Plan.  This release is intended to only provide the Atkinsons with release from 
liability under consumer protection statutes and regulations, including, but not limited to 
“Do Not Call” statutes, automatic dialing and announcing device laws, telemarketing laws 

and other similar statutes and regulations.  This release does not extend to any Person who 
has previously obtained an administrative order or judgment against the Atkinsons 
individually (by way of example, but not limitation, the State of Maryland), nor does it 
affect in any way any pending future or adjudicated state or federal criminal action against 
the Atkinsons (by way of example, but not limitation, the pending criminal action brought 
by the Missouri Attorney General). 

(d) Objection to Releases by State Attorneys General.  Any State 
Attorney General or Governmental Unit which timely files and prosecutes an objection to 
confirmation of this Plan on the basis that Warrantech and/or Mepco are to receive 
releases as set forth in section 13.3(a) and (b), respectively, and which objection is sustained 
by the Bankruptcy Court, shall not be bound by the releases provided in section 13.3(a) 
and/or (b).  However, any and all Consumers who resided in the state of the successfully 
objecting State Attorney General or Governmental Unit at the time the Consumer Claim 
arose shall not receive a distribution from the Consumer Restitution Fund or under this 
Plan.2 

                                                 
2
 A Global Settlement Agreement was reached among all major constituencies in the case following two days of 

mediation.  As part of the consideration for that Global Settlement Agreement, Mepco and Warrantech were 

provided global civil releases from all Consumer Claims and claims arising under consumer protection statutes and 

regulations.  Any objecting State Attorney General whose Objection is sustained by the Bankruptcy Court shall be 

carved out from the scope of those releases; and any and all residents of those respective states shall not be eligible 

for or receive a distribution from the Consumer Restitution Fund.  These third-party releases for Mepco and 

Warrantech being granted under the Plan were a material consideration for the funds being contributed to the 

Consumer Restitution Fund. 
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13.4. Release of Claims by Mepco.  On the Effective Date, in consideration of 
the terms described herein and in the Global Settlement Agreement, Mepco, on behalf of 
itself, its parent corporation, shareholders, affiliates, agents (including legal 
representatives), successors, and assigns, shall be deemed to release unconditionally, and 
hereby is deemed to forever to release unconditionally the Creditors Committee, the 
Warrantech Released Parties and each of the Atkinsons, and their respective heirs, 
successors and assigns, from any and all Claims of every kind and nature, whether or not 
known, direct or indirect, asserted in connection with, arising out of, or in any way relating 
to the Debtor or its business, including the Debtor’s marketing, sales, servicing, or 

administration of Vehicle Service Contracts, and any agreement to refund all or a portion 
of the consideration paid for such Vehicle Service Contracts; provided however, that the 
Mepco Released Parties do not release the Warrantech Released Parties from any Claims 
in connection with, arising out of or relating to the marketing, sale, financing, service or 
administration of a Vehicle Service Contract by any Person other than, or unrelated to, the 
Debtor or an Affiliate.  Mepco covenants that it will not assert any additional claims of any 
sort against the Debtor, but this shall not affect Mepco’s ability to receive Distributions on 

account of its share of the Later Monetized Assets and on account of the Mepco Unsecured 
Claim.  This release shall be self-executing and enforceable on the Effective Date without 
further action by any Person. 

13.5. Release of Claims by Warrantech.  On the Effective Date, in 
consideration of the terms described herein and in the Global Settlement Agreement, 
Warrantech, on behalf of itself, its parent corporation, shareholders, affiliates, agents 
(including legal representatives), successors, and assigns, shall be deemed to release 
unconditionally, and hereby are deemed to forever release unconditionally the Creditors 
Committee, the Mepco Released Parties, and each of the Atkinsons, and their respective 
heirs, successors and assigns, from any and all Claims of every kind and nature, whether or 
not known, direct or indirect, asserted in connection with, arising out of, or in any way 
relating to the Debtor or its business, including the Debtor’s marketing, sales, servicing, or 

administration of Vehicle Service Contracts and any agreement to refund all or a portion 
of the consideration paid for such Vehicle Service Contracts; provided, however, that the 
Warrantech Released Parties do not release the Mepco Released Parties from any Claims 
arising from the marketing, sale, financing, service or administration of a Vehicle Service 
Contract by any Person other than, or unrelated to, the Debtor or an Affiliate.  
Warrantech covenants that it will not assert any additional Claims of any sort against the 
Debtor. This release shall be self-executing and enforceable on the Effective Date without 
further action by any Person,  

13.6. Release of Claims by Debtor.  On the Effective Date, in consideration 
of the terms described herein and in the Global Settlement Agreement, the Debtor, on 
behalf of itself and the Estate, agents (including legal representatives), successors, and 
assigns (including the Liquidating Trust and the Consumer Restitution Fund), shall be 
deemed to release unconditionally, and hereby is deemed to forever release unconditionally 
the Warrantech Released Parties, the Mepco Released Parties, each of the Atkinsons, and 
their respective heirs, successors and assigns, from any and all Claims of every kind and 
nature, whether or not known, direct or indirect, asserted in connection with, arising out 
of, or in any way relating to the Debtor or its business, including the Debtor’s marketing, 
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sales, servicing, or administration of Vehicle Service Contracts and any agreement to 
refund all or a portion of the consideration paid for such Vehicle Service Contracts.  This 
release shall be self-executing and enforceable on the Effective Date without further action 
by any Person. 

13.7. Release of Claims by WARN Claimants.  On the Effective Date, in 
consideration of the terms described herein and in the Global Settlement Agreement, the 
WARN Litigation Claimants, together with their heirs, agents (including legal 
representatives), successors, and assigns, shall be deemed to release unconditionally, and 
hereby are deemed to forever release unconditionally the Debtor, the Estate, the Trade 
Creditors, the Mepco Released Parties, the Warrantech Released Parties, and each of the 
Atkinsons, and their respective heirs, successors and assigns, from any and all Claims of 
every kind and nature, whether or not known, direct or indirect, asserted in connection 
with, arising out of, or in any way relating to the Debtor or its business, the Debtor’s 

business shutdown, or the termination of any employee or employee benefit.  This release 
shall be self-executing and enforceable on the Effective Date without further action by any 
Person. 

13.8. Release of Claims by Trade Creditors.  On the Effective Date, in 
consideration of the terms described herein and in the Global Settlement Agreement, the 
Trade Creditors receiving Distributions on account of the Plan, their agents (including 
legal representatives), successors, and assigns, shall be deemed to release unconditionally, 
and hereby are deemed to forever release unconditionally the Debtor, the Estate, the 
Mepco Released Parties, the Warrantech Released Parties, each of the Atkinsons, and their 
respective heirs, successors and assigns, from any and all Claims of every kind and nature, 
whether or not known, direct or indirect, asserted in connection with, arising out of, or in 
any way relating to the Debtor or its business, including the Debtor’s marketing, sales, 

servicing, or administration of Vehicle Service Contracts and any agreement to refund all 
or a portion of the consideration paid for such Vehicle Service Contracts.  This release shall 
be self-executing and enforceable on the Effective Date without further action by any 
Person.  Notwithstanding the foregoing, nothing in this Plan shall be deemed to release 
Mepco or Warrantech from any Claims that any Trade Creditors may now have, or may in 
the future have against either Mepco or Warrantech arising out of or relating to any direct 
contractual relationships or direct dealings with either Warrantech or Mepco that do not 
involve the Debtor or the Affiliates.  Further, nothing in this Plan shall be deemed to 
release Warrantech from any Claims of any nature that CARRG may have, or may in the 
future have, in connection with, arising out of, or in any way relating to any contracts, 
agreements or court orders arising from other direct dealings between Warrantech and 
CARRG. 

13.9. Release of Claims by Prestige.  On the Effective Date, in consideration 
of the terms described herein and in the Global Settlement Agreement, Prestige, its 
successors and assigns, shall be deemed to release unconditionally, and hereby are deemed 
to forever release unconditionally, the Mepco Released Parties from any and all Claims 
relating to or arising from the marketing and/or sale of a Vehicle Service Contract by the 
Debtor or an Affiliate. 
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13.10. Release of Claims by Atkinsons.  On the Effective Date, in 
consideration of the terms described herein and in the Global Settlement Agreement, the 
Atkinsons, and each of them, on behalf of themselves, their heirs, successors, and assigns, 
shall be deemed to release unconditionally, and hereby are deemed to forever release 
unconditionally the Debtor, the Estate, the Mepco Released Parties, the Warrantech 
Released Parties, all Creditors holding or asserting Claims against the Estate, the Creditors 
Committee, the Professionals retained by the Estate and/or the Creditors Committee, and 
their respective heirs, successors, assigns, subsidiaries, parents and affiliates from any and 
all Claims of every kind and nature, whether or not known, direct or indirect, asserted in 
connection with, arising out of, or in any way relating to the Debtor or its business, 
including the Debtor’s marketing, sales, servicing, or administration of Vehicle Service 
Contracts, any Consumer Payment Plan and any agreement to refund all or a portion of 
the consideration paid for such Vehicle Service Contracts.  This release shall be self-
executing and enforceable on the Effective Date without further action by any Person. 

13.11. Limitations on Releases.  Nothing in the releases provided under this 
Article XIII of the Plan shall release or relieve any Person: (a) from its obligations under 
the Plan or the Global Settlement Agreement; (b) other than the Debtor and the Estate 
from its obligations under a Vehicle Service Contract or Payment Plan that was effective as 
of the Effective Date; or (c) from any Claim which does not arise from, out of, or in any 
way relate to, the Debtor, an Affiliate, or their businesses. 

13.12. Exculpation and Limitation of Liability.  Except as otherwise 
specifically provided in the Plan, to the maximum extent permitted by the Bankruptcy 
Code and applicable law, none of (a) the Liquidating Trust, (b) the Liquidating Trustee, (c) 
the members of the Creditors’ Committee in their official capacities, (d) the Professionals 
(except for the Malpractice Claims), (e) the Attorney General Steering Committee, (e) the 
Consumer Restitution Escrow Agent, (f) David A. Warfield and Scott A. Eisenberg, in their 
capacities under the Voting Trust Agreement and with respect to their positions with the 
Voting Trust Entities, and (g) any of their respective members, officers, directors, 
shareholders, employees, advisors, attorneys, or agents acting in such capacity on or after 
the Petition Date, shall have or incur any liability to, or be subject to any right of action by, 
any Holder of an Allowed Claim or Interest relating to, or arising out of, the Debtor’s 

Chapter 11 Case, the pursuit of confirmation of the Plan, the consummation of the Plan, 
the administration of the Plan, or the property to be distributed under the Plan, except for 
their willful misconduct, gross negligence, and ordinary professional negligence, and in all 
respects the Persons described in Sections 13.12(a) through (g) above shall be entitled to 
rely reasonably upon the advice of counsel with respect to their duties and responsibilities 
under the Plan.  Nothing herein shall prohibit any Person from objecting to the allowance 
of compensation for any Professional retained by the Debtor, the Estate or the Creditors 
Committee.  
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13.13. No Discharge of the Debtor; Injunction 

(a) Pursuant to section 1141(d)(3) of the Bankruptcy Code, 
Confirmation will not discharge Claims against the Debtor; 

(b) However, except as otherwise provided in this Plan, the 
Confirmation Order shall provide, among other things, that from and after the 
Confirmation Date all Persons who have held, hold, or may hold Claims or Interests are 
permanently enjoined from commencing, continuing or prosecuting any judicial, 
administrative or other action or proceeding, whether directly, indirectly, derivatively or 
otherwise, to recover any civil Claims, obligations, suits, judgments, damages, demands, 
debts, rights, causes of action, or liabilities that are the subject of the Releases or taking 
any action, in any manner, in any place whatsoever, that does not conform to, or comply 
with, the provisions of this Plan and the Plan Supplement documents against any of the 
Debtor, the Creditors’ Committee (or any of its members from time to time), the 
Liquidating Trust, the Mepco Released Parties, the Warrantech Released Parties, the 
Liquidating Trustee, the Consumer Restitution Fund, and the Consumer Restitution 
Escrow Agent. 

13.14. Channeling Injunction; Permanent Injunction Against Released 
Claims.  In order to preserve and promote the settlements contemplated by and provided 
for in the Plan and the Global Settlement Agreement and to supplement, where necessary, 
the effect of the releases and other provisions set forth in this Article XIII, pursuant to 
section 105(a) of the Bankruptcy Code, the Confirmation Order shall provide that as of the 
Effective Date: 

(a) All Consumer Claims shall be permanently channeled to, and 
paid solely from, the Consumer Restitution Fund. 

(b) All Persons that have held or asserted, that hold or assert, or 
that may in the future hold or assert any Claims released under this Article XIII shall be 
permanently stayed, restrained and enjoined from taking any action for the purpose of 
directly or indirectly collecting, recovering or receiving payment, satisfaction or recovery 
from or against the Debtor, the Liquidating Trust, Liquidating Trustee, the Mepco 
Released Parties, the Warrantech Released Parties, the Consumer Restitution Fund, the 
Consumer Restitution Escrow Agent or the Atkinsons (or any of them)(collectively, the 
“Released Parties”) with respect to such Claim released under Article XIII, including but 
not limited to: 

(i) commencing or continuing in any manner any action or 
other proceeding of any kind with respect to any Claims released under this Article XIII 
against any of the Released Parties, or against the property of any Released Party, 
including without limitation, the class action proceeding bearing the caption of Ochotnicki 
v. Warrantech Corporation, et al., Case Number 10 L 774 pending in the Circuit Court of 
the Third Judicial Circuit, Madison County, Illinois; 
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(ii) enforcing, attaching, collecting, or recovering, by any 
manner or means, any judgment, award, decree, or order against any of the Released 
Parties or against the property of any Released Party with respect to any Claims released 
under this Article XIII; 

(iii) creating, perfecting, or enforcing any lien of any kind 
against any Released Party or the property of any Released Party with respect to any 
Claims released under this Article XIII; 

(iv) except as otherwise specifically provided in the Plan, 
asserting any right of, subrogation, indemnity, or contribution of any kind against any 
Released Party or against the property of any Released Party with respect to any Claims 
released under this Article XIII; and 

(v) taking any action, in any manner, in any place 
whatsoever, against any of the Released Parties or their property, that does not conform to, 
or comply with, the provisions of the Plan or the Plan Supplement relating to a Claims 
released under this Article XIII. 

(c) Notwithstanding anything to the contrary above, this 
Permanent Injunction Against Released Claims shall not enjoin: 

(i) the rights of Persons to the treatment accorded them 
under Articles VI and VIII of the Plan, as applicable, including the rights of Persons 
holding Consumer Claims to File Proofs of Claim relating to such Claims and to have such 
Claims resolved in accordance with Section 8.2 of the Plan; 

(ii) the rights of Persons to assert any Consumer Claims 
against the Consumer Restitution Fund in accordance with Section 8.2 of the Plan, or to 
assert any debt, obligation, or liability for payment of Consumer Restitution Fund expenses 
against the Consumer Restitution res; or 

(iii) the rights of Persons to assert any Claim, debt, 
obligation, or liability for payment against other Persons that are not Released Parties, 
unless otherwise enjoined by order of the Bankruptcy Court or estopped by provisions of 
the Plan. 

13.15. Limited Release of the WARN Litigation Class Claimants.  On the 
Effective Date, the Debtor, Mepco, Warrantech, the Estate and the Trade Creditors shall 
be deemed to release unconditionally, and hereby are deemed to forever release 
unconditionally, the WARN Litigation Class Claimants from any claims of any sort that 
seek to disallow, subordinate or interfere with the collection by such claimants of any 
amounts due to them as a result of the WARN Litigation Class Settlement Order.  Nothing 
in this section, or any other part of the Plan or the Global Settlement Agreement shall 
impair, alter or affect the right of any State Attorney General to bring civil or criminal 
proceedings against any of the WARN Litigation Class Claimants arising out of their 
former employment by the Debtor but unrelated to their status as WARN Litigation Class 
Claimants 
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13.16. Duration of Bankruptcy Injunction or Stays.  All injunctions or stays 
provided for in the Chapter 11 Case under section 105 or 362 of the Bankruptcy Code, or 
otherwise, and in existence on the Confirmation Date, shall remain in full force and effect 
until all property of the Liquidating Trust has been distributed, the Liquidating Trust has 
been dissolved, the Liquidating Trust Agreement has terminated, and the Bankruptcy 
Court has entered an order closing the Chapter 11 Case; provided, however, that any 
injunction that by its terms is permanent or otherwise is intended to survive the Effective 
Date and Distributions hereunder (whether by law or pursuant to order of the Court) shall 
be continued without modification, notwithstanding anything to the contrary in the Plan.  
Neither the Debtor nor the Liquidating Trustee must wait until all funds in the Consumer 
Restitution Fund have been distributed before filing a motion to close the Chapter 11 Case. 

ARTICLE XIV 

RETENTION OF JURISDICTION 

14.1. Retention of Jurisdiction.  Pursuant to sections 105(c) and 1142 of the 

Bankruptcy Code and notwithstanding entry of the Confirmation Order and the occurrence of the 

Effective Date, the Bankruptcy Court shall retain jurisdiction over all matters arising out of, and 

related to, the Chapter 11 Case and the Plan to the fullest extent permitted by law, including, 

among other things, jurisdiction to: 

(a) Allow, disallow, determine, liquidate, classify, estimate, or 

establish the priority or secured or unsecured status of any Claim or Interest, including the 

resolution of any request for payment of any Administrative Claim and the resolution of any 

objections to the allowance or priority of Claims or Interests; 

(b) Resolve any matters related to the assumption, assumption and 

assignment, or rejection of any executory contract or unexpired lease to which the Debtor is a 

party or with respect to which the Debtor or the Liquidating Trust may be liable and to hear, 

determine, and, if necessary, liquidate any Claims arising therefrom; 

(c) Ensure that Distributions to Holders of Allowed Claims are 

accomplished pursuant to the provisions of the Plan provided, however, and subject to Section 

14.2 below, that the Bankruptcy Court shall not have continuing jurisdiction over the 

adjudication or resolution of any Consumer Claims that are channeled into the Consumer Trust; 

(d) Decide or resolve any motions, adversary proceedings, contested 

or litigated matters, and any other matters and grant or deny any applications involving the 

Debtor, the Estate, or the Creditors Committee that may be pending on the Effective Date; 

(e) Approve such orders as may be necessary or appropriate to 

implement or consummate the provisions of the Plan and all contracts, instruments, releases, and 

other agreements or documents created in connection with the Plan, the Disclosure Statement, or 

the Confirmation Order; 
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(f) Resolve any cases, controversies, suits, or disputes that may arise 

in connection with the consummation, interpretation, or enforcement of the Plan or any contract, 

instrument, release, or other agreement or document that is executed or created pursuant to the 

Plan, or any Person’s rights arising from or obligations incurred in connection with the Plan or 

such documents; 

(g) Modify the Plan before or after the Effective Date pursuant to 

section 1127 of the Bankruptcy Code or remedy any defect or omission or reconcile any 

inconsistency in any Bankruptcy Court order, the Plan, the Disclosure Statement, the 

Confirmation Order, or any contract, instrument, release, or other agreement or document created 

in connection with the Plan, the Disclosure Statement, or the Confirmation Order, in such 

manner as may be necessary or appropriate to consummate the Plan; 

(h) Hear and determine all applications for compensation and 

reimbursement of expenses of Professionals under the Plan or under sections 330, 331, and 

503(b) of the Bankruptcy Code; provided, however, that from and after the Effective Date the 

payment of fees and expenses of (i) the Liquidating Trust and the Liquidating Trustee, including 

counsel fees, and (ii) the Consumer Restitution Escrow Agent shall be made in the ordinary 

course of business and shall not be subject to the approval of the Bankruptcy Court; 

(i) Issue and enforce injunctions, approve and implement other orders, 

or take such other actions as may be necessary or appropriate to restrain interference by any 

Person with consummation, implementation, or enforcement of the Plan, the Global Settlement 

Agreement or the Confirmation Order; 

(j) Hear and determine the causes of action by or on behalf of the 

Debtor or the Liquidating Trust, including causes of action relating to the Litigation Claims; 

(k) Hear and determine matters concerning state, local, and federal 

taxes in accordance with sections 346, 505, and 1146 of the Bankruptcy Code; 

(l) Approve and implement such orders as are necessary or 

appropriate if the Confirmation Order is for any reason or in any respect modified, stayed, 

reversed, revoked, or vacated or if Distributions pursuant to the Plan are enjoined or stayed; 

(m) Determine any other matters that may arise in connection with or 

relate to the Plan, the Disclosure Statement, the Confirmation Order, or any contract, instrument, 

release or other agreement or document created in connection with the Plan, the Disclosure 

Statement, or the Confirmation Order; 

(n) Enforce all orders, judgments, injunctions, releases, exculpations, 

indemnifications, and rulings entered in connection with the Chapter 11 Case; 

(o) Hear and determine all matters related to (i) the property of the 

Estate or of the Liquidating Trust from and after the Confirmation Date, (ii) the winding up of 

the Debtor’s affairs, and (c) the activities of the Liquidating Trust; 
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(p) Hear and determine disputes with respect to compensation of 

(i) the Liquidating Trustee and (ii) the Liquidating Trust Professionals; 

(q) Hear and determine such other matters as may be provided in the 

Confirmation Order or as may be authorized under the Bankruptcy Code; 

(r) Approve an order closing the Chapter 11 Case.   

14.2. Jurisdiction Over the Consumer Restitution Fund.  Consistent with the 

purposes of the Consumer Restitution Fund and Section 8.2 of the Plan and subject to the 

delegation by the Bankruptcy Court of the rights and obligations in respect of the administration, 

maintenance and operation of the Consumer Restitution Fund, all as provided therein and herein, 

the Consumer Restitution Fund shall be subject to the continuing jurisdiction of the Bankruptcy 

Court. 

ARTICLE XV 

MISCELLANEOUS PROVISIONS 

15.1. Voting Trust and Voting Trust Entities.  Within thirty (30) days after all 

transfers involving Crescent, DS Direct, the US Fidelis Administrative Services, Inc., and the 

Reinsurance Companies that are contemplated by the Plan have been completed, David A. 

Warfield shall exercise his rights under the Voting Trust Agreement to relieve Scott A. 

Eisenberg of any position with or interest in any of the Voting Trust Entities and to restore 

generally the status quo ante execution of the Voting Trust Agreement in respect of the corporate 

governance of the Voting Trust Entities.  Upon restoration of the status quo ante, the Voting 

Trust Agreement shall be deemed terminated and of no force and effect and thereafter neither 

David A. Warfield nor Scott A. Eisenberg shall have any further duties or responsibilities in 

respect of any of the Voting Trust Entities, including but not limited to the filing of state, local or 

federal tax returns for such entities for any period of time.   

15.2. Effectuating Documents and Further Transactions.  On the Effective 

Date, each of the Debtor, the Consumer Restitution Escrow Agent, and the Liquidating Trustee, 

as applicable, is authorized to execute, deliver, file, or record such contracts, instruments, 

releases, and other agreements or documents and take such actions as may be necessary or 

appropriate to effectuate, implement, and further evidence the terms and conditions of the Plan 

and any notes or securities issued pursuant to the Plan. 

15.3. Corporate Action.  Prior to, on, or after the Effective Date (as 

appropriate), all matters provided for under the Plan that would otherwise require approval of the 

stockholders or directors of the Debtor shall be deemed to have occurred and shall be in effect 

prior to, on, or after the Effective Date (as appropriate) pursuant to the applicable general 

corporation law of the state in which the Debtor is incorporated without any requirement of 

further action by the stockholders or directors of the Debtor.  Scott A. Eisenberg is authorized on 

behalf of the Debtor to execute and deliver any documents, agreements, and instruments to 

effectuate the terms of the Plan, including but not limited to the documents or pleadings needed 
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to enter into consent judgments on behalf of the Debtor in each of the Attorney General-Debtor 

Actions. 

15.4. Bar Dates for Certain Claims. 

(a) Administrative Claims; Substantial Contribution Claims.  The 

Confirmation Order will establish an Administrative Claims Bar Date for Filing Administrative 

Claims (including requests under section 503(b) of the Bankruptcy Code by any Person for 

making a substantial contribution in the Chapter 11 Case) which date will be thirty (30) days 

after the Confirmation Date, except with respect to Professional Fee Claims, which shall be 

subject to the provisions of Section 15.4(b).  Holders of asserted Administrative Claims, except 

for Professional Fee Claims, not paid prior to the Confirmation Date shall submit proofs of 

Claim on or before such Administrative Claims Bar Date or forever be barred from doing so.  

The notice of Confirmation to be delivered pursuant to Fed. R. Bankr. P. 3020(c) and 2002(f) 

will set forth such date and constitute notice of this Administrative Claims Bar Date.  The 

Liquidating Trustee shall have sixty (60) days from the Effective Date (or such longer period as 

may be Allowed by order of the Bankruptcy Court upon the request of the Liquidating Trustee) 

following the Administrative Claims Bar Date to review and object to such Administrative 

Claims. 

(b) Professional Fee Claims.  All Professionals and other entities 

requesting compensation or reimbursement of Professional Fee Claims pursuant to section 327, 

328, 330, 331, or 503(b) of the Bankruptcy Code for services rendered prior to the Effective Date 

shall File and serve on the Liquidating Trust and counsel for the Liquidating Trustee an 

application for final allowance of compensation and reimbursement of expenses no later than 

thirty (30) days after the Effective Date, unless otherwise ordered by the Bankruptcy Court.  

Objections to applications of such Professionals or other entities for compensation or 

reimbursement of expenses must be Filed and served on the Liquidating Trust, counsel for the 

Liquidating Trustee, and the requesting Professional or other Person no later than twenty-one 

(21) days (or such longer period as may be allowed by order of the Bankruptcy Court) after the 

date on which the applicable request for compensation or reimbursement was served.  Except as 

otherwise provided in the Plan, Professionals shall be paid pursuant to sections 328, 330, or 331 

of the Bankruptcy Code and prior orders of the Bankruptcy Court for amounts earned through 

the Effective Date.  After the Effective Date, the Liquidating Trustee shall, in the ordinary course 

of business and without the necessity for any approval by the Bankruptcy Court, pay the 

reasonable fees and expenses, incurred after the Effective Date, of the Professionals employed by 

the Debtor, the Creditors Committee, or the Liquidating Trust, as the case may be, in connection 

with the implementation and consummation of the Plan, the claims reconciliation process, and 

any other matters as to which such Professionals may be engaged.  If the Liquidating Trustee 

disputes the reasonableness of any invoice submitted by a Professional, the Liquidating Trustee 

shall timely pay the undisputed portion of such invoice, and the Liquidating Trustee or the 

affected Professional may submit such dispute to the Bankruptcy Court for a determination of the 

reasonableness of such invoice.  Upon the Effective Date, any requirement that Professionals 

comply with sections 327 through 331 of the Bankruptcy Code in seeking retention or 

compensation for services rendered after such date shall terminate, and the Liquidating Trustee 

may employ any Professional in the ordinary course of business. 
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15.5. Payment of Statutory Fees.  All fees payable pursuant to 28 U.S.C. § 

1930, as determined by the Bankruptcy Court at the Confirmation Hearing, shall be paid on the 

Effective Date.  The Liquidating Trustee shall be responsible for any quarterly fees validly due 

and owing to the United States Trustee under 28 U.S.C. § 1930 through and including such date 

that its Chapter 11 Case is converted to a case under chapter 7, dismissed, or closed. 

15.6. Amendment or Modification of the Plan.  Subject to section 1127 of the 

Bankruptcy Code and, to the extent applicable, sections 1122, 1123, and 1125 of the Bankruptcy 

Code and Rule 3019 of the Bankruptcy Rules, the Creditors Committee reserves the right to 

alter, amend, or modify the Plan at any time prior to the Confirmation Date.  Any amendments to 

the Plan after the Confirmation Date but before the Effective Date are subject to prior approval 

of all parties to the Global Settlement Agreement.  A Holder of a Claim or Interest that has 

accepted the Plan shall be deemed to have accepted the Plan, as altered, amended, or modified, if 

the proposed alteration, amendment, or modification does not materially and adversely change 

the treatment of the Claim or Interest of such Holder. 

15.7. Severability of Plan Provisions.  Subject to Section 2.1(g) of the Plan, if, 
prior to the Confirmation Date, any term or provision of the Plan is determined by the 

Bankruptcy Court to be invalid, void, or unenforceable, the Bankruptcy Court shall have the 

power to alter and interpret such term or provision to make it valid or enforceable to the 

maximum extent practicable, consistent with the original purpose of the term or provision held to 

be invalid, void or unenforceable, and such term or provision will then be applicable as altered or 

interpreted.  Notwithstanding any such holding, alteration, or interpretation, the remainder of the 

terms and provisions of the Plan will remain in full force and effect and will in no way be 

affected, impaired, or invalidated by such holding, alteration, or interpretation.  The 

Confirmation Order will constitute a judicial determination and will provide that each term and 

provision of the Plan, as it may have been altered or interpreted in accordance with the 

foregoing, is valid and enforceable pursuant to its terms. 

15.8. Successors and Assigns.  The Plan shall be binding upon and inure to the 

benefit of the Debtor, and its successors and assigns, including, without limitation, the 

Liquidating Trust.  The rights, benefits and obligations of any Person named or referred to in the 

Plan shall be binding on, and shall inure to the benefit of any heir, executor, administrator, 

successor, or assign of such Person. 

15.9. Plan Supplement.  The Plan Supplement, comprised of, among other 

things, the unexecuted forms of the documents relating to the Liquidating Trust Agreement, the 

Consumer Restitution Fund Agreement, the Litigating States – Debtor Consent Judgments, and 

the Global Settlement Agreement shall be (a) Filed with the Bankruptcy Court and (b) posted on 

the USF Notice Website no later than three business days prior to the Voting Deadline.  Upon its 

Filing, the Plan Supplement may be inspected in the office of the clerk of the Bankruptcy Court 

or its designee during normal business hours.  Holders of Claims and Interests may obtain a copy 

of the Plan Supplement upon written request to the Creditors Committee.  The documents 

contained in the Plan Supplement shall be approved by the Bankruptcy Court pursuant to the 

Confirmation Order. 
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15.10. Notice.  All notices, requests, and demands to or upon the Debtor, the 

Liquidating Trustee, the Creditors Committee or the Consumer Restitution Escrow Agent shall 

be in writing and, unless otherwise expressly provided herein, shall be deemed to have been duly 

given or made when actually delivered or, in the case of notice by electronic mail, when received 

and telephonically confirmed, addressed as follows (or at such other address for such Person as 

shall be specified by like notice): 

If to the Creditors Committee: 
 

David A. Warfield 

THOMPSON COBURN LLP 

One US Bank Plaza 

St. Louis, MO  63101 

Telephone:  (314) 552-6000 

Email: dwarfield@thompsoncoburn.com 

 

If to the Liquidating Trustee: 
 

[To be identified in the Plan Supplement] 

 

 
If to the Consumer Restitution Escrow Agent: 
 

Emily S. Gottlieb 

Assistant Vice President, Midwest Operations 

GCG, Inc. 

190 S. LaSalle Street, Suite 1520 

Chicago, IL 60603 

Telephone: (312) 499-6901 

Email: Gottlieb@gcginc.com 

 

15.11. Governing Law.  Except to the extent the Bankruptcy Code, the 

Bankruptcy Rules, or other federal law is applicable, or to the extent a schedule to the Plan or a 

document or instrument contained in the Plan Supplement provides otherwise, the rights and 

obligations arising under the Plan shall be governed by, and construed and enforced in 

accordance with, the laws of Missouri, without giving effect to the principles of conflicts of law 

of such jurisdiction. 

15.12. Schedules.  All schedules, exhibits, or other related documents to the Plan 

and the Plan Supplement are incorporated and are a part of the Plan as if set forth in full herein. 

15.13. Cooperation with Document and Information Request.  Each of the 

Debtor, Mepco, Warrantech, the Consumer Restitution Fund, and the Liquidating Trust shall, 

from and after the Effective Date, cooperate with reasonable requests from any of the others for 

information and documentation in the requestee’s possession, provided, however, that in the 

event that the Liquidating Trust will incur more than $100 in out-of-pocket expense to comply 
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with such request, then the Liquidating Trust may insist upon reimbursement from the requesting 

party as a condition of producing such information. 

15.14. Filing of Additional Documents.  On or before the Effective Date, the 

Debtor shall file such agreements and other documents, in form and substance acceptable to the 

Creditors Committee as may be necessary or appropriate to effectuate and further evidence the 

terms and conditions of the Plan.  

Dated: June 5, 2012 (and modified on July 11, 2012) 

 St. Louis, Missouri 

 

Respectfully submitted, 

 

 

 

THOMPSON COBURN LLP 

 

 

 

By:  /s/  David A. Warfield   

 David A. Warfield, 34288MO 

 dwarfield@thompsoncoburn.com 

 Brian W. Hockett, 52984MO 

 bhockett@thompsoncoburn.com 

 One US Bank Plaza, Suite 2600 

 St. Louis, MO 63101 

 Telephone: (314) 552-6000 

 Telecopier: (314-552-7000 

 

Attorneys for the Official Committee of 

Unsecured Creditors 

 


