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Jeffrey J. Goodrich (SBN 107577) 
GOODRICH & ASSOCIATES 
336 Bon Air Center, Suite 335 
Greenbrae, CA 94904 
(415) 925-8630  VOICE 
(415) 925-1423  FAX 
 
Counsel for Debtor in Possession 
 

UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF CALIFORNIA 

 

 

In re 

UNITED CHARTER, LLC 

           Debtor 

 

  CHAPTER 11 
 
  Case No. 17-22347 
 
  DC No. JJG-2 
 
  MOTION OF DEBTOR IN POSSESSION 
FOR ORDER APPROVING 
EMPLOYMENT OF AUCTIONEER AND 
SALE OF REAL PROPERTY BY 
AUCTION  

 
  DATE: August 31, 2017 
  TIME:  10:30 a.m. 
  COURTROOM: 33 
                              Honorable Ronald H. Sargis 
                              501 “I” Street, Sixth Floor 
                              Sacramento, CA 
 

                 
                               

 

United Charter LLC, debtor and debtor in possession herein (“Debtor”), by and through its 

counsel of record, moves pursuant to 11 U.S.C. §363(b), (c) and (f) to sell all of its interest in real 

property by auction free and clear of liens on condition that all of the claims secured by such liens 

are paid in full from net sale proceeds (“Motion”).  In addition, the Motion seeks approval of the 

employment of Ten-X LLC (“Ten-X”) as auctioneer and of the sale procedures that Ten-X proposes 
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to use in said auction.  A separate application for approval of a Listing Broker, Mark Bello, will be 

submitted ex parte prior to the hearing on this Motion. 

  In support of its Motion, the Debtor represents and alleges: 

1. On April 7, 2017, Debtor filed a petition with this court for relief under the 

Bankruptcy Code. Since the Petition Date, pursuant to Sections 1107 and 1108 of the Bankruptcy 

Code, Debtor has retained possession of its assets and continued to operate and manage its business 

as Debtor. 

2. Among the assets of this estate is a fee simple interest in a 177,692 sq. ft. industrial 

complex consisting of eighteen (18) contiguous parcels totaling 15.34 acres, located in Stockton, 

California, and more particularly described as follows: 1904, 1908, 1912, 1916, 1920, 1928, and 

1936 Weber Avenue; 1881 E. Market Street; 1617, 1555, 1531, and 1523 E. Main Street 

(collectively, the “Subject Property”). 

3. The Debtor has scheduled the value of the Subject Property as approximately $7.855 

million.  The Debtor’s schedules identify total secured and unsecured claims against the estate of 

less than $5 million.  As of August 3, 2017, the last day for filing proofs of claim in this case, the 

total amount of all claims scheduled by the Debtor, including the higher amounts of all timely filed 

proofs of claim, was less than $5.3 million. 

4. The Debtor desires to sell the Subject Property using an auction process.  The Debtor 

has solicited auction proposals from a number of real estate brokers and companies and believes that 

Ten-X LLC is well qualified to market the Subject Property and conduct such an auction.  As set 

forth in the accompanying Declaration of Jimmie Russell, Based on information and belief, Ten-X 

holds real estate brokerage licenses nationwide and operates and manages one of the leading online 

real estate auction platforms in the country. Ten-X has over 1,000 employees and is headquartered in 

Irvine, California, with offices in San Mateo, California, Austin and Plano, Texas, Miami, New 

York, Atlanta, and Colorado.  Ten-X combines innovative technology together with deep real estate 

expertise to create a proven platform which allows parties to confidently buy and sell real estate 

completely online.  The Ten-X platform attracts buyers from around the world, and during 2016 

yielded 21.3 million visitors and 141 million page views across more than one 137,000 listed 
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properties.  During 2016 alone, the number of Ten-X accounts held by investors, consumers and 

industry professionals grew by approximately 670,000.  Declaration of Jimmie Russell in Support of 

Motion for Order Approving Employment of Auctioneer and Sale of Real Property By Auction 

(“Russell Dec”), ¶6. 

5. The Debtor is informed and believes, and based thereon alleges, that Ten-X has been 

approved as an auctioneer of real property in a number of Bankruptcy Courts around the country, 

including the Middle District of Florida (In re Tracy, Case No. 6:15-bk-03736 (Doc. No. 27)); In re 

Anderson, Case No. 8:14-bk-07378 (Doc. No. 29)); the Western District of North Carolina (In re 

Badiak, Case No. 14-31252 (Doc. No. 18)); Middle District of Pennsylvania (In re Statuti, Case No. 

15-00946) (Doc. No. 53))1; Eastern District of Tennessee (In re D&E General Partnership, Case No. 

3:16-bk-31625 (Doc. No. 111)); Northern District of Illinois (In Re: Pittsfield Development, LLC, 

Case No. 19-9513 (Doc. No. 85)); Southern District of Florida (In re The Inverrary Resort Hotel 

Condominium Association, Inc. et al.; Case No. 16-17792-JKO (Doc No. 296))2; and the (Wisconsin 

state court) Fond du Lac County Circuit County Court (First-Citizens Bank & Trust v. North Main 

Hospitality, et al.).  Moreover, at least one federal district court has approved the retention of Ten-X 

in a federal receivership case, Pennant Management, Inc. v. First Farmers Financial, LLC., Case No. 

14-cv-7581 (E. D. Ill.) (Doc. Nos. 166 and 456).  Russell Dec, ¶8. 

6. Ten-X has reviewed the Debtor's list of creditors and conducted a conflicts check 

through an examination of its business records. Id., ¶3.  To the best of its knowledge, information 

and belief, no one at the firm has any connections with, or any interest adverse to, this bankruptcy 

estate, the debtor, its counsel, creditors, any other party in interest, their respective attorneys and 

accountants, the United States Trustee or any person employed in the Office of the United States 

Trustee. Id.  Other than five potential connections the details of which are disclosed in the Russell 

Declaration, Ten-X is unaware of any such relationship or connection with this bankruptcy estate, 

the debtor, its counsel, creditors, any other party in interest, their respective attorneys or accounts, 

                            
1 Each of the preceding bankruptcy cases are Chapter 7 cases.   

2 Each of the preceding bankruptcy cases are Chapter 11 cases.   
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the United States Trustee, or any person employed in the Office of the United States Trustee.  Ten-X 

represents that it believes it can represent the estate as auctioneer without conflict.  Id. At ¶4. 

7. Attached hereto as Exhibit “A” is a true and correct copy of the engagement 

agreement between United Charter, LLC, debtor in possession, and Ten-X which is the subject of the 

within Motion.  Id., at ¶9.  Included in Exhibit “A” is a Disclosure Regarding Real Estate Agency 

Relationship signed by one of Ten-X’s brokers, Vibhav Kapila. Id.  As disclosed therein, Ten-X has 

agreed to represent only the debtor in possession, United Charter LLC, as its broker in any sale 

arising from the proposed auction.  Also included in Exhibit “A” is a true and correct copy of the 

auction Participation Terms which apply to all Ten-X conducted auctions, including any auction of 

the assets of United Charter, LLC’s bankruptcy estate. 

8. The substantive terms of the Ten-X Marketing Agreement, including the Participation 

Terms (“Agreement”), are as follows: 

a. Although the Agreement contemplates up to a 150 day marketing period followed by 

a “live bid” auction using the Ten-X auction platform, based upon the interest in the Subject 

Property received to date, the auction is presently scheduled to commence on September 11 and run 

through September 13, 2017.  The actual date will depend upon circumstances and the advice of the 

Debtor’s counsel and broker.   

b. The Starting Bid is presently $2,500,000.  This is not a Reserve Price.  The Debtor is 

only obligated to accept the highest bid once a bid meets or exceeds the stated “Minimum Price” of 

$7,800,000.  The Debtor may, in its sole and absolute discretion, accept a lower price, subject to 

approval of the Bankruptcy Court, so long as that price is sufficient to pay the monetary demands of 

all creditors in full, including all costs of sale and administrative claims against the estate. 

c. Any successful bidder will be required to submit its offer on Ten-X’s standard 

Purchase and Sale Agreement (“PSA”), a copy of which is attached hereto as Exhibit “B”. 

d. Escrow shall close within 30 days of execution of the PSA (or 60 days if buyer 

finances the purchase). 
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e.  Ten-X to receive a Transaction Fee at closing in the amount of 5% of the successful 

bidder’s offer if the offer was facilitated by Ten-X, with such Transaction Fee obligation continuing 

for 150 days following the end of the Marketing Period. 

f. Buyer’s broker to receive 1% of the buyer’s offer price (exclusive of any Transaction 

Fee) from the Listing Broker, Mark Bello (“Bello”).  Debtor is negotiating the terms of Bello’s 

employment and anticipates that prior to the hearing on the Motion, the Debtor will be submitting a 

separate Application to employ Bello as the Listing Broker, subject to the terms of the Ten-X 

agreements submitted herewith. 

g. Ten-X is obligated to pay a buyer’s broker commission of 1% to any broker 

representing a successful bidder. 

9.    The Debtor requests that the Court approve the employment of Ten-X LLC on the 

terms and conditions set forth in Exhibit “A” hereto for an online live auction process and that the 

Court approve the terms of sale described in Exhibit “B” hereto to any successful bidder whose offer 

matches or exceeds the Minimum Price of $7,800,000.  In the event that the Debtor lowers its 

reserve price during the auction and accepts a bid lower than the Minimum Price, the Debtor 

requests that the Court schedule a prompt hearing to approve such a sale on shortened time following 

acceptance of such a bid.  As part of its request, the Debtor asks that the Court waive the fourteen 

(14) day stay requirement of Fed. Rule of Bankr. Proc. 6004(h) so that any such sale may proceed 

without delay. 

 DATED:  August 17, 2017   GOODRICH & ASSOCIATES 
 
                    _/s/Jeffrey Goodrich________________ 
       Jeffrey Goodrich 
       Attorneys for United Charter LLC 
       Debtor in Possession 
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‘ TEN-X MARKETING AGREEMENT

This Ten-X Marketing Agreement ("Agreement") is between Seller and Ten~X. together with its subsidiaries ("Ten-X"). and is effective as of (“Effective Date").

Seller is engaging Ten-X to advertise. market and promote the sale of the Property and Ten-X will include the Property in one or more marketing events (each. an "Event") through Ten-

X’s website during the Marketing Period. This Agreement is subject to the Ten-X Marketing Agreement Standard Terms located at hill) Jiwww.tenat.ccmtcomognwilmalitxmqetO?‘2020‘: 7/

(“Standard Terms").

SELLER AND PROPERTY lNFORMATION

Seller (legal entity or United Charter. LLC

. individuai, as applicable)

Site Contact Name: Raymond Zhang or Mark Bello Phone: (415) 269-6033 & (408) 455-3274 Email: raymond03032014@gmail.com

Property Address: 1881 E Market St. Stockton. CA. 95205

Marketing Period The 150 day period beginning on the Effective Date

Tail Period The 150 day period beginning the day after the last day of the Marketing Period

Minimum Price $7,800,000 (Seller‘s obligation to accept the highest offer at or above the Minimum Price applies to Live Bid and Managed Bid Events only)

FEES
Transaction fee 5% ol the buyer's offer price paid at closing. but in no event less than $40,000.00

(For any sale facilitated by Ten-X, the Transaction Fee will be added to the buyer’s offer price to establish the total purchase price payable by the buyer)

Withdrawal Fee 5% oi the Minimum Price. but in no event less than $40,000.00

Buyer Broltet‘ 1.0% of the buyer’s offer price (exclusive of any Transaction Fee), paid at closing by: Listing Broker

Cemmtssion .

TRANSACTION DETAILS

Event Format [3- Offer Select
X Live Bid (to be held on date(s) mutually acceptable to Seller and Ten-X)

[3 Managed Bid (to be held on date(s) mutually acceptable to Seller and Ten—X)

Listing Broker The listing broker for the Property will be: Brokerage: Alliance Bay Realty

- Name: Mark Bello Phone: (408) 455-3274 Email: bello.mark@ymail.com

EscrowlClosing Agent The escrow/closing agent for the Property will be: Company: Novare NSS. a division of Fidelity National Title
'

Phone: (714) 352—4088 Email: novareescrow@novarenss.com

Purchase Agreement
'

The purchase agreement to be used in the marketing of the Property through Ten—X's website will be:

[3 Ten-X’s Form PSA (Ten-X’s standard form purchase agreement. available at impish triccsccinilectalliCommercialEDS/m21020ilimit.

with Ten-X's applicable state—specific rider and other Ten-X standard form addenda selected by Seller)

[Z] Ten-X’s Form PSA, together with Seller’s addendum (must provide within 5 days after the start of the Property’s Marketing Period)

Cl Seller's own form purchase agreement (must provide within 5 days after the start of the Property's Marketing Period)

For Offer Select Events Only: Ten—X‘s form Offer Select Addendum, available at who

in the marketing of the Property through Ten-X’s Website.

For Live Bid and Managed Bid Events Only: The following additional addendum will be included as part of the purchase agreement for buyers

obtaining financing for the Property through Ten-X Finance:

Cl EI ancing Contingency Addendum (applicable only to lenders sourced by Ten-X Finance). available at
‘ . HisrancmoCor:iii'iqgrirr/Atitieiidurrri}‘i17520i7 its-til

.iie-galiOfiet'SeieciAd end-5m. 531 will be used

None
DUE DILIGENCE MATERlALS PROVIDED BY THIRD PARTIES

Title Report [3 Ten-X will order title report (or property report or abstract of title) from Novare NSS. a division of Fidelity National Title; Seller must

reimburse Ten—X or the issuer of the report for the cost thereof only if Ten-X earns a Transaction Fee or Withdrawal Fee, or if Seller later selects

a different title company for the transaction
lZl Seller will provide title report at Seller’s own cost (must not be more than 90 days old as of the start of the Marketing Period)

Phasei Envtronmentat E Ten-X will order Phase I (or limited Phase l); Seller must reimburse Ten—X or issuer of the Phase i for the cost thereof only if Ten-X earns a

Site Assessment Transaction Fee or Withdrawal Fee
(“Phase l") Cl Seller will provide Phase I at Seller’s own cost (must be not more than 90 days old as of the start of the Marketing Period)

[3 None

Property Condition [.3 Ten-X will order PCA: Seller must reimburse Ten-X or issuer of the PCA for the cost thereof only if Ten—X earns 3 Transaction Fee or

Assessment (“PCA“) Withdrawal Fee
Ci Seller will provide PCA at Seller’s own cost (must be not more than 90 days old as of the start of the Marketing Period)

[3 None

Agency Disclosures Seller acknowledges receipt of the agency disclosure located at bltpzjmndgcscom/legajlagencydisclgsuresl'igen-519a ifgrniapdf

ADDlTlONAL TERMS

Notwithstanding anything to the contrary in this Agreement:

(A) in addition to any Buyer‘s Broker Commission to be paid by Listing Broker, Ten-X shall additionally pay at closing and solely be responsible for a Buyer's Broker

Commission equal to 1% of the buyer‘s offer price (exclusive of any Transaction Fee payable by the buyer). For the avoidance of any doubt. Seller authorizes Ten—X

to advertise a total Buyer Broker Commission equal to 2.0% of the buyer's otter price (exclusive of the Transaction Fee);

(B) Each Event shall be conducted pursuant to the Participation Terms. available at:W.and attached hereto as

“Exhibit A" (the "Participation Terms");
(C) Both this Agreement and any sale of the Property shall be subject to the approval of the applicable bankruptcy court (the "Court“). and Participants (as defined in the

Participation Terms) shall be notified that any sale of the Property is subject to approval of the Court: and

Revised 02/10/2017.1 Copyright © 2017 Ten-X, LLC and affiliates. All rights reserved....... Ton-x lit.
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(D) The Participation Deposit (as defined in the Participation Terms) for the Property shall be an amount equal to $100,000. and shall be only payable by

Participants via wire transfer or cashier check.
For the avoidance of any doubt, Ten-X shall act as the exclusive online marketplace providerfor the Property.

SELLER

United Charter, LLC K
'

/""M:4" 3,.
.By: / C—V '

f‘i‘fame: Raymond Zhang
// Title: President/Owner

Address: 598 London Street,
San Francisco, CA, 94112.

Email: raymond03032014@gmail.com
Telephone: (415) 269-6033

TEN-X

7/“ Am;

(800) 793-6107
Legatumisgeiiillemo9:12.

Name: Vibhav Kapila
Title: Supervising Broker

One Mauchiy, Irvine, CA 92618
Attention: Chief Legal Officer

Revised 02/10/2017.1
Page | 2

Copyright © 2017 Ten-Xi LLC and affiliates All rights reserved.

Ten-x £1 .
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EXHIBIT A
“PARTICIPATION TERMS”

Participation Terms

These Participation Terms (“Terms”) apply to each auction or other marketing or transaction
event (each, an “Event”) conducted by Ten-X, Auction.com* and/or their affiliates (collectively,
“Ten-X”) on behalf of a seller (each, a “Seller”) of real property or secured note(s) (each, a
“Property”, and collectively, “Properties”). As used in these Terms, each prospective buyer who

participates in any Event is a “Participant”. As used in these Terms, the terms “Ten-X”, “Seller”
and “Participant” shall also refer to the respective principals, agents, and affiliates of each.
“Winning Buyer” is the Participant that (a) submits the highest net bid in an auction Event and
is acknowledged by Ten-X by email or telephone as the winning bidder, or (b) submits any offer
during any Event that is accepted by Seller. As used in these Terms, each bid or offer submitted
in any Event is an “Offer”.

Ten-X conducts Events solely on behalf of Seller, and is not acting as an agent for any Participant in
any capacity. By registering for an Event or submitting an Offer at wwwtemxcom, wwwauctioncom or

any other Ten-X website (“Website"), Participant acknowledges having read and accepted these
Terms. By submitting an Offer on a Property, Participant is deemed to have accepted any additional
terms and conditions posted on the Property’s details page on the Website (“Property Page”) at the
time the Offer was submitted, and such terms and conditions shall govern and control over these Terms
to the extent of any conflict.

Ten-X’s Website Terms of Use {mgfiyy,,t,§g~x.ccn1fi§fi11§fi and Privacy Statement (wwwtenw

1. ACCOUNT CREATION AND REGISTRATION PROCESS

Participants must create a Ten-X account in order to participate in any Event.

Some Events may also require Event-level registration and, as part of that registration process,
Participants may be required to place a deposit to secure compliance with these Terms ("Participation
Deposit”). The amount of the Participation Deposit (if any) and acceptable deposit methods will be
shown during registration.

Winning Buyer’s Participation Deposit (if any) may be applied towards the required “Earnest Money
Deposit” (defined below), unless the Participation Deposit was made by a credit card hold, in which
case such hold will be released after confirmation that the “Purchase Documents” (defined below) have
been fully signed and the Earnest Money Deposit has been timely received. All Participation Deposits
from Participants other than Winning Buyer will be released after the Event.

Ten—X may modify, waive, or impose additional participation requirements for certain Properties or
Participants in its sole and absolute discretion or at the request of Seller.

2. DUE DILIGENCE

Purchase Documents. Prior to submitting an Offer, Participants must review the purchase and sale
agreement, any applicable addenda, Seller’s disclosure documentation, and all other transaction
documents (collectively, “Purchase Documents"), which can be accessed on the Property Page. All

Offers must be based on the posted Purchase Documents. For auction Events, the Purchase
Documents are non-negotiable. For non-auction Events, all negotiable terms agreed to by both Seller

and Winning Buyer shall be incorporated into the final Purchase Documents using the applicable blanks

and checkboxes in the pre-printed provisions in the Purchase Documents.

Due Diligence. It is each Participant’s responsibility to conduct its own due diligence and investigate all

matters relating to each Property that Participant is interested in purchasing, including, without

Revised 02/10/2017.1 Copyright © 2017 Ten-X, LLC and affiliates. All rights reserved.
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limitation, legal matters, physical condition and attributes, environmental matters, economic matters,
encumbrances, and all other aspects. Participant must coordinate any such inspection with Seller. In

some circumstances Seller may be unable to provide physical access for inspections, and Participants

must submit Offers accordingly at their own risk. All Offers should be based solely on Participant’s

independent due diligence and any information contained in the Purchase Documents.

Property information has been gathered from a variety of sources and has not been independently
verified by Ten-X. Participants are encouraged to consult with a licensed real estate broker, contractor,
attorney, financial advisor, tax advisor, and/or other relevant professionals.

Participant is responsible for all liability, damages and/or costs directly or indirectly arising from

Participant‘s inspection, visit, or investigation of the Property. Participant agrees to indemnify, defend

and hold harmless Seller and Ten-X from any such liability, damages and/or costs, and to maintain all

applicable policies of insurance insuring over such liability, damages and/or costs.

Property Value. The term “Previously Valued To” displayed on the Property Page for a Property refers
to the highest of (a) the appraised value of the Property in connection with the most recent mortgage
on the Property, (b) a recent asking price, (c) the assessed value, or (d) a recent broker price opinion.

3. BUYING

lrrevocability of Offers. All Offers submitted during any Event are irrevocable, except where an Offer
withdrawal option is expressly made available to Participants through the Website.

Signing Purchase Documents. The final Purchase Documents will be emailed to Winning Buyer for
electronic signature using the email address associated with Winning Buyer’s Ten-X account. Winning
Buyer must sign the Purchase Documents within two hours after they are sent to Winning Buyer (unless
a longer timeframe is specified in writing by Ten-X), time being of the essence. lf Winning Buyer fails

to timely sign the Purchase Documents, Ten-X or Seller may declare Winning Buyer to be in default of

these Terms and Seller may reject Winning Buyer’s Offer.

Payment of Earnest Monev Deposit. The Purchase Documents for each Property require Winning
Buyer to pay a deposit to the escrow/closing agent (“Earnest Money Deposit”). The amount of the
Earnest Money Deposit is specified in the Purchase Documents or the Property Page for each Property.
Unless otherwise specified in the Purchase Documents, the Earnest Money Deposit must be received
no later than 5:00 PM in the time zone where the Property is located on the first business day after

Winning Buyer is notified that Seller has countersigned the Purchase Documents, time being of the
essence. If the Earnest Money Deposit is not timely received, Ten-X or Seller may declare Winning
Buyer to be in default of these Terms and Seller may reject Winning Buyer’s Offer.

Proof of Funds and Additional Information. Ten-X or Seller may require Participants to provide proof of
readily available funds and/or additional information at any time prior to registration approval,
submission of an Offer, and/or acceptance of an Offer. If Ten—X or Seller requires Winning Buyer to
provide proof of funds or additional information and such proof of funds or additional information is not
timely received, Ten-X or Seller may reject Winning Buyer’s Offer.

Entity Buyers. Winning Buyers wanting to take title in the name of an entity (not as an individual) may
be required to provide entity formation documents and resolutions authorizing the purchase within the

timeframe specified by Ten-X (which may be before or after the Event, in Ten-X’s sole discretion). Seller

and/or the escrow/closing agent may require additional documentation prior to closing.

Buyer’s Fee. If the Property Page for a Property states that a buyer’s premium or transaction fee

(“Buyer’s Fee”) applies to the sale, then Winning Buyer will be required to pay the Buyer’s Fee in

addition to Winning Buyer’s Offer amount at closing. Unless otherwise specified for a particular

Property, the Buyer’s Fee will be added to Winning Buyer’s Offer amount to establish the total purchase

price payable by Winning Buyer. If the Property is anything other than a one to four unit residential

Revised 02/10/2017.1 Copyright© 2017 Ten-X, LLC and affiliates, All rights reserved.
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property and Participant purchases it from the Seller outside of Ten-X’s platform within 180 days after
the date Participant acknowledges these Terms, Participant agrees to be responsible to Ten-X for full
payment of the Buyer’s Fee that would have been payable if Participant had purchased the Property
through Ten-X’s platform.

Short Sale Properties. Some Properties involve a sale in which the proceeds may fall short of the
balance of debts secured by the Property (“Short Sale”). All Offers for Short Sale Properties are subject
to the approval of the applicable lien holders (“Short Sale Lender’s Consent"). If Short Sale Lender’s
Consent is not received, the transaction will be cancelled and the Earnest Money Deposit will be
returned to Participant.

4. AUCTION EVENTS

Reserve Price. Except for Properties noted “Absolute Auction” or “Minimum Bid Auction”, all Properties
in auction Events have a minimum selling price established by Seller (“Reserve Price”). The starting
bid is not the Reserve Price. Except where prohibited bylaw, Ten-X may counter bid on behalf of Seller
on any Property up to the amount of the Reserve Price (and no such bid will result in a sale of the
Property). If the Reserve Price is not met, Seller is under no obligation to sell the Property; however,
Seller may accept a bid that is below the Reserve Price in its sole and absolute discretion.

Minimum Bid Auction Events. Properties to be auctioned without a Reserve Price but with a minimum

bid will be listed in a “Minimum Bid Auction” and will be sold to the highest bidder at or above the
minimum bid amount.

Absolute Auction Events. Properties to be auctioned without a Reserve Price or minimum bid will be
listed in an “Absolute Auction” and will be sold to the highest bidder.

Managed Bid Events. For Properties to be marketed in a Managed Bid Event, Participants are invited
by Ten-X or Seller to submit a non-binding indicative bid (“Indicative Bid”) before the Managed Bid
Event. In order to submit an Indicative Bid, Participant must complete an Indicative Bid Form posted on
the Property Page prior to the auction date. No deposit is required to submit an Indicative Bid; however,
Participant registration may be required. Submission and acceptance of an Indicative Bid does not
legally bind either Participant or Seller. If Seller decides to proceed with the Managed Bid Event, Seller
will review the Indicative Bids for the Property and use them to determine which Participants may
participate in the Managed Bid Event, in Seller’s sole and absolute discretion.

Extension of Auction Time. In order to allow final bids to be properly input and processed during auction
Events, Ten-X may extend the time for bidding on any Property in its sole and absolute discretion to
allow for additional bids.

Subiect to Confirmation. Seller may designate certain Offers as “Subject To Confirmation" in its sole
and absolute discretion, in which case Winning Buyer’s purchase is subject to, and contingent upon,
Seller approving the purchase in its sole and absolute discretion within the time period set forth in the
Purchase Documents. Winning Buyer will receive a refund of monies deposited if Seller chooses not to
approve the purchase.

5. BROKER/AGENT PARTICIPATION

We encourage real estate broker and agent participation. A cooperating broker commission or referral
fee may be offered for some Properties. Please see the applicable Property Page for details regarding
broker/agent participation and cooperating broker commissions or referral fees related to a specific
Property.
For certain Events, a registered broker/agent may submit Offers on behalf of a buyer identified to Ten-
X prior to Offer submission. By submitting an Offer on behalf of a buyer, the broker/agent (i) represents
and warrants that the broker/agent has received all buyer authorizations and satisfied all legal

requirements necessary to submit Offers on the buyer’s behalf, (ii) acknowledges and agrees that any
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Offer submitted will be binding upon the broker/agent and the buyer identified at registration to the

same extent as if the buyer had submitted the Offer, and (iii) agrees to indemnify and hold harmless

Ten-X from any breach of these representations or warranties.

6. GENERAL INFORMATION
Seller and Ten-X reserve the right to deny, limit, or impose conditions on submitting Offers and/or

access to the Website or any Event at any time, for any reason (including, without limitation,

Participant’s solvency, credit history, transaction history, and Participation Deposit amounts).

Ten-X may postpone or cancel an Event, rearrange the order or sequence of the Properties in the

Event, modify these Terms by posting notice of modification on the Property Page, remove any Property
from the Event, or reject any or all Offers.

Ten-X, Sellers and/or their agents may issue press releases and other public communications
regarding the Event and/or any Property offered or sold during at an Event.

These Terms and the conduct of each Event shall be governed by the laws of Florida except in the
case of auction Events involving real property located in California. With respect to auction Events

involving real property located in California, these Terms and the conduct of each Event shall be

governed by the laws of California.

Any information on any website, in any brochure, e-mail or postcard and any and all information
available regarding the Properties shall not constitute an offer to sell or a solicitation of any offer to buy
any of the Properties. Offers submitted or solicitations made during any Event are void where prohibited

by law. If any sale would require registration or qualification under applicable state securities laws, no

such sale may be consummated until such applicable requirements have been met.

As between Seller and Participant, no obligation to sell shall be binding on Seller unless and until the

Purchase Documents have been signed and delivered by Seller and the Earnest Money Deposit has
been received as required hereunder. After the Purchase Documents have been fully signed, the
Purchase Documents shall govern the relationship between Winning Buyer and Seller.

7. DISCLAIMERS; PARTICIPANT REPRESENTATIONS; CANCELLATION; LIQUIDATED
DAMAGES
TEN-X MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND OR CHARACTER
WHATSOEVER, WHETHER EXPRESS OR IMPLIED, WITH RESPECT TO ANY PROPERTY, OR

THE LEGAL SUFFICIENCY OR TAX CONSEQUENCES OF ANY DOCUMENT PROVIDED BY TEN-
X. EACH PARTICIPANT HEREBY RELEASES TEN-X AND ITS EMPLOYEES, OFFICERS,
DIRECTORS, REPRESENTATIVES, ATTORNEYS, BROKERS AND AGENTS (COLLECTIVELY,
“REPRESENTATIVES") FROM ANY AND ALL CLAIMS THAT ANY SUCH PARTICIPANT MAY NOW

HAVE OR HEREAFTER ACQUIRE AGAINST TEN-X OR ANY OF ITS REPRESENTATIVES FOR

ANY DAMAGE OR INJURY RESULTING FROM OR RELATING TO ANY ERRORS, OMISSIONS OR

OTHER CONDITIONS AFFECTING ANY PROPERTY, THE DOCUMENTS USED IN EVALUATING
OR ACQUIRING ANY PROPERTY, OR THE CONDUCTING OF ANY EVENT. THIS RELEASE
INCLUDES CLAIMS OF WHICH PARTICIPANT IS PRESENTLY UNAWARE OR DOES NOT
PRESENTLY SUSPECT TO EXIST IN PARTICIPANT’S FAVOR WHICH, IF KNOWN BY

PARTICIPANT, WOULD MATERIALLY AFFECT PARTICIPANT’S RELEASE OF TEN-X. EACH

PARTICIPANT SPECIFICALLY WAIVES THE PROVISIONS OF CALIFORNIA CIVIL CODE SECTION
1542 (AND OTHER SUBSTANTIALLY SIMILAR APPLICABLE STATE STATUTES) WHICH
PROVIDES AS FOLLOWS:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT

KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
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RELEASE WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER

SETTLEMENT WITH THE DEBTOR.

CANCELLATION; LIQUIDATED DAMAGES. IF WINNING BUYER BREACHES THESE TERMS,
WINNING BUYER'S OFFER MAY BE REJECTED BY TEN-X AND/OR SELLER, THE PROPERTY
MAY BE IMMEDIATELY SOLD TO ANOTHER PARTICIPANT 0R PLACED IN ANOTHER EVENT,
AND WINNING BUYER WILL BE RESPONSIBLE FOR PAYING TEN-X LIQUIDATED DAMAGES IN
AN AMOUNT EQUAL TO (A) THE AMOUNT OF THE PARTICIPATION DEPOSIT SHOWN AT THE
TIME OF REGISTRATION (WHETHER OR NOT WINNING BUYER ACTUALLY MADE SUCH
PARTICIPATION DEPOSIT), OR (B) IF NO PARTICIPATION DEPOSIT WAS SHOWN AT THE TIME
OF REGISTRATION, 2% OF WINNING BUYER’S OFFER FOR THE PROPERTY. IF WINNING
BUYER MADE A PARTICIPATION DEPOSIT BY CREDIT CARD HOLD, TEN-X IS AUTHORIZED
TO CHARGE THE CREDIT CARD IN THE AMOUNT OF SUCH HOLD TO SATISFY ALL OR PART
OF THE LIQUIDATED DAMAGES OWED BY WINNING BUYER. WINNING BUYER
ACKNOWLEDGES THAT THE ACTUAL DAMAGES RESULTING FROM WINNING BUYER’S
BREACH OF THESE TERMS WOULD BE DIFFICULT AND IMPRACTICAL TO CALCULATE, AND
THAT THE LIQUIDATED DAMAGES AMOUNT SET FORTH HEREIN IS A REASONABLE PRE-
ESTIMATE OF THE RESULTING DAMAGES TO TEN-X AND IS NOT A PENALTY OR
FORFEITURE.

*Ten-X and Auction.com may operate under different trade names in some states. See wwwtem
x.com/Eicensing.
These Participation Terms were last updated March 20, 2017.
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DISCLOSURE REGARDING REAL ESTATE AGENCY RELATIONSHIP
(As required by the Civil Code)

When you enter into a discussion with a real estate agent regarding a real estate transaction, you should
from the outset understand what type of agency relationship and representation you wish to have with
the agent in the transaction.

SELLER’S AGENT

A Seller’s agent under a listing agreement with the Seller acts as the agent for the Seller only. A Seller’s
agent or a subagent of that agent has the following affirmative obligations:

To the Seller:

(a) A fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with the Seller.

To the Buyer and the Seller:

(a) Diligent exercise of reasonable skill and care in performance of the agent’s duties.

(b) A duty of honest and fair dealing and good faith.

(c) A duty to disclose all facts known to the agent materially affecting the value or desirability of the
property that are not known to, or within the diligent attention and observation of, the parties.

An agent is not obligated to reveal to either party any confidential information obtained from the other
party which does not involve the affirmative duties set forth above.

BUYER’S AGENT

A selling agent can, with a Buyer’s consent, agree to act as agent for the Buyer only. In these situations,
the agent is not the Seller’s agent, even if by agreement the agent may receive compensation for
services rendered, either in full or in part from the Seller. An agent acting only for a Buyer has the
following affirmative obligations:
To the Buyer:
(a) A fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with the Buyer.

To the Buyer and the Seller:

(a) Diligent exercise of reasonable skill and care in performance of the agent’s duties.

(b) A duty of honest and fair dealing and good faith.

(c) A duty to disclose all facts known to the agent materially affecting the value or desirability of the
property that are not known to, or within the diligent attention and observation of, the parties. An
agent is not obligated to reveal to either party any confidential information obtained from the other
party which does not involve the affirmative duties set forth above.

AGENT REPRESENTING BOTH SELLER AND BUYER

A real estate agent, either acting directly or through one or more associate licensees, can legally be the
agent of both the Seller and the Buyer in a transaction, but only with the knowledge and consent of both
the Seller and the Buyer.

In a dual agency situation, the agent has the following affirmative obligations to both the Seller and the
Buyer:
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(a) A fiduciary duty of utmost care, integrity, honesty and loyalty in the dealings with either the Seller or
the Buyer.

(b) Other duties to the Seller and the Buyer as stated above in their respective sections.

In representing both Seller and Buyer, the agent may not, without the express permission of the
respective party, disclose to the other party that the Seller will accept a price less than the listing price or
that the Buyer will pay a price greater than the price offered.

The above duties of the agent in a real estate transaction do not relieve a Seller or Buyer from the
responsibility to protect their own interests. You should carefully read all agreements to assure that they
adequately express your understanding of the transaction. A real estate agent is a person qualified to
advise about real estate. If legal or tax advice is desired, consult a competent professional.

Throughout your real property transaction you may receive more than one disclosure form, depending
upon the number of agents assisting in the transaction. The law requires each agent with whom you
have more than a causal relationship to present you with this disclosure form. You should read its
contents each time it is presented to you, considering the relationship between you and the real estate
agent in your specific transaction.

This disclosure form includes the provisions of Sections 2079.13 to 2079.24, inclusive, of the Civil Code
set forth below. Read it carefully.

_____________________________________
Seller (date)

_____________________________________
TenX Re, Inc. dba Ten-X
CA Real Estate Broker License No. 01994943 (Signature)

______________________________________
Seller    (date)
(Signature)

In the contract to purchase or sell or in a separate writing signed by the agent(s) and principals to the
transaction, the agent(s) must confirm as follows the agency relationship intended:

______________________________________________________ (CA Real Estate Broker License

No. _____________________) is the agent of (check one):

[  ] THE SELLER EXCLUSIVELY;    OR

[  ] BOTH THE BUYER AND SELLER.

_________________________________________ (selling agent if not the same as the listing agent) is
the agent of (check one):

[  ] THE SELLER EXCLUSIVELY; OR

[  ] THE BUYER EXCLUSIVELY; OR

[  ] BOTH THE BUYER AND SELLER;

Vibhav Kapila

01797368
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The law requires that “When you [the principal] enter into a discussion with a real estate agent regarding
a real estate transaction, you [the principal] should from the outset understand what type of agency
relationship representation you [the principal] wish to have with the agent in the transaction.”
Accordingly, the disclosure form must be provided in a timely fashion as follows:

“(a) The listing agent, if any, shall provide the disclosure form to the seller prior to entering into the
listing agreement.

(b) The selling agent shall provide the disclosure form to the seller as soon as practicable prior to
presenting the seller with an offer to purchase, unless the selling agent previously provided the seller
with a copy of the disclosure form pursuant to subdivision(a).

(c) Where the selling agent does not deal on a face-to-face basis with the seller, the disclosure form
prepared by the selling agent may be furnished to the seller (and acknowledgment of receipt obtained
for the selling agent from the seller) by the listing agent, or the selling agent may deliver the disclosure
form by certified mail addressed to the seller at his or her last known address, in which case no signed
acknowledgment of receipt is required.

(d) The selling agent shall provide the disclosure form to the buyer as soon as practicable prior to
execution of the buyer’s offer to purchase, except that if the offer to purchase is not prepared by the
selling agent, the selling agent shall present the disclosure form to the buyer not later than the next
business day after the selling agent receives the offer to purchase from the buyer.”

Should either the buyer or seller refuse to sign the required acknowledgement of receipt of the
disclosure form, the broker/agent representing that principal must prepare, sign, and date a written
declaration of the facts surrounding the refusal.

Neither the payment of compensation nor the obligation of the buyer or seller to compensate the
broker(s)/agent(s) will determine a particular agency relationship. Agency relationship(s) are factual and
arise out of the conduct of the parties. However, the disclosure of and consent to the described agency
relationship(s) establishes a rebuttable presumption of the agency relationship(s) which are intended by
the parties.

A dual agent (where the same broker/agent represents both the seller and the buyer) is
expressly prohibited from discussing without the prior written consent of the appropriate
principal any asking or offering price (e.g., that the seller would take less or the buyer would pay
more than that which has been set forth in the written listing agreement or the written offer to
purchase). The parties may agree in writing to change the agency relationship(s) prior to the
commencement of the real estate transaction.
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Subject To Interest Addendum (Rev. 03/30/2016) 
Copyright © 2016 Ten-X, LLC and affiliates.  All rights reserved. 
 

  

 
 

ITEM NO. ________________________________ 

 

THIRD PARTY INTEREST ADDENDUM  
 

Seller:               

Buyer:               

Property Address:             

 

This Third Party Interest Addendum (“Addendum”), dated effective as of _________________, amends and 
supplements that certain purchase and sale agreement (“Agreement”) between Buyer and Seller for the purchase and sale 
of the real property identified above.  If there is a conflict between the terms of the Agreement and the terms of this 
Addendum, the terms of this Addendum shall control. Any capitalized terms not otherwise defined herein shall have the 
meanings set forth in the Agreement.   

1. THIRD PARTY INTEREST.   The transaction contemplated by the Agreement is subject to, and contingent upon, waiver 
or termination of the applicable third party interest checked below (“Third Party Interest”) on or before the Closing Date: 

 Right of First Refusal:  A right of first refusal held by _______________________________________________ 
to purchase the Property pursuant to the terms of an agreement with Seller entered into prior to the 
Agreement effective date.  

 Court Approval: A court approving the sale of the Property pursuant to the Agreement. 

 Lender Approval: Seller’s lender approving the sale of the Property pursuant to the Agreement. 

 Other:              
              

In the event the holder of a Third Party Interest exercises its right to purchase or reject the sale of the Property, Seller shall 
immediately notify Buyer in writing, and the Agreement shall automatically terminate.  Upon such termination, closing agent 
shall return the earnest money deposit to Buyer, and Seller shall be solely responsible for all cancellation fees of closing agent 
and title insurance company.  

 

 

SELLER: 

 

 

 

 

        
 

        
Printed Name:           
Title (if applicable):        
 

        
Printed Name:           
Title (if applicable):        

Dated:       

 

BUYER: 

 

 

 

 

        
 

        
Printed Name:           
Title (if applicable):        
 

        
Printed Name:           
Title (if applicable):        

Dated:       
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