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SUMMARY
The following is a summary of the Debtors’ Plan of Liquidation Under Chapter 11 of the
Bankruptcy Code, dated as of April 11, 2014, of Velti Inc., Air2Web, Inc., Air2Web Interactive,
Inc., Velti North America, Inc., Velti North America Holdings, Inc. and Velti US Holdings, Inc.,
the debtors and debtors in possession in these chapter 11 cases. This Disclosure Statement2
describes the Plan and the distributions contemplated thereunder for each of the Debtors. Unless
the context requires otherwise, reference to “we,” “our,” and “us” are to the Debtors
The Debtors commenced the Chapter 11 Cases on November 4, 2013. If you are entitled
to vote to accept or reject the Plan, the Ballot for acceptance or rejection of the Plan is enclosed
with this Disclosure Statement.
THE DEBTORS AND THE CREDITORS COMMITTEE BELIEVE THAT THE
PLAN WILL ENABLE THEM TO ACCOMPLISH THE OBJECTIVES OF CHAPTER
11 THROUGH A TIMELY, EFFICIENT AND COST-EFFECTIVE LIQUIDATION AND
THAT ACCEPTANCE OF THE PLAN IS IN THE BEST INTERESTS OF THE
DEBTORS AND THEIR CREDITORS. THE DEBTORS AND THE CREDITORS
COMMITTEE URGE ALL CREDITORS AND EQUITY INTEREST HOLDERS
ENTITLED TO VOTE ON THE PLAN TO ACCEPT THE PLAN.
ARTICLE I.
INTRODUCTION
The Debtors submit this Disclosure Statement pursuant to section 1125 of title 11 of the
Bankruptcy Code to holders of Equity Interests in and Claims against the Debtors in connection
with (i) the solicitation of acceptances of the Plan filed by the Debtors with the Bankruptcy Court
and (ii) and the Confirmation Hearing.
A ballot (“Ballot”) for the acceptance or rejection of the Plan is enclosed with this
Disclosure Statement mailed to the holders of Claims and Equity Interests that the Debtors
believe may be entitled to vote to accept or reject the Plan.
On April 10, 2014, after notice and a hearing, the Bankruptcy Court entered the
Disclosure Statement Order, approving this Disclosure Statement as containing adequate
information of a kind and in sufficient detail to enable a hypothetical investor of the relevant
classes to make an informed judgment whether to accept or reject the Plan. APPROVAL OF
THIS DISCLOSURE STATEMENT DOES NOT, HOWEVER, CONSTITUTE A
DETERMINATION BY THE BANKRUPTCY COURT AS TO THE FAIRNESS OR MERITS
OF THE PLAN.
2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the
Plan.
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The Disclosure Statement Order, a copy of which is annexed hereto as Exhibit B, sets
forth in detail, among other things, the deadlines, procedures and instructions for voting to accept
or reject the Plan and for filing objections to confirmation of the Plan, the record date for voting
purposes and the applicable standards for tabulating Ballots. In addition, detailed voting
instructions accompany each Ballot. Each holder of a Claim entitled to vote on the Plan should
read this Disclosure Statement, the Plan, the Disclosure Statement Order and the instructions
accompanying the Ballots in their entirety before voting on the Plan. These documents contain
important information concerning the classification of Claims and Equity Interests for voting
purposes and the tabulation of votes. No solicitation of votes to accept the Plan may be made
except pursuant to section 1125 of the Bankruptcy Code.
A.

HOLDERS OF CLAIMS ENTITLED TO VOTE

Pursuant to the provisions of the Bankruptcy Code, only holders of allowed claims or
equity interests in classes of claims or equity interests that are impaired and that are not deemed
to have rejected the proposed plan are entitled to vote to accept or reject a proposed plan.
Classes of claims or equity interests in which the holders of claims or equity interests are
unimpaired under a chapter 11 plan are deemed to have accepted the plan and are not entitled to
vote to accept or reject the plan. For a detailed description of the treatment of Claims and Equity
Interests under the Plan, see Article VI.B of this Disclosure Statement.
Claims in Class 1 (Senior Secured Loan Claims) and Class 3a (General Unsecured
Claims), Class 3b (GSO Deficiency Claim) and Class 3c (Intercompany Claims) of the Plan are
impaired and, to the extent Claims in such Classes are Allowed, the holders of such Claims will
receive distributions under the Plan. As a result, holders of Claims in those Classes are entitled
to vote to accept or reject the Plan. If and to the extent any other Class identified as being
unimpaired is impaired (whether as a result of the terms of the Plan or any modification or
amendment thereto), upon such determination, such Class shall then be entitled to vote to accept
or reject the Plan.
Claims in Class 2 (Other Secured Claims) are unimpaired by the Plan. Pursuant to
section 1126(f) of the Bankruptcy Code, Class 2 is therefore conclusively presumed to have
accepted the Plan and the votes of holders of Claims in Class 2 will therefore not be solicited.
Equity Interests in Class 4 (Equity Interests) are impaired, and the holders of such Equity
Interests will receive no distribution under the Plan. As a result, holders of Equity Interests in
Class 4 are deemed to reject the Plan. As a result, holders of Equity Interests in Class 4 are not
entitled to vote to accept or reject the Plan.
The Bankruptcy Code defines “acceptance” of a plan by a class of claims as acceptance
by creditors in that class that hold at least two-thirds in dollar amount and more than one-half in
number of the claims that cast ballots for acceptance or rejection of the plan. For a more detailed
description of the requirements for confirmation of the Plan, see Article VIII of this Disclosure
Statement.
If a Class of Claims entitled to vote on the Plan rejects the Plan, the Debtors reserve the
right to amend the Plan or request confirmation of the Plan pursuant to section 1129(b) of the
-2-
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Bankruptcy Code. Section 1129(b) of the Bankruptcy Code permits the confirmation of a plan of
reorganization notwithstanding the rejection of a plan by one or more impaired classes of claims
or equity interests. Under that section, a plan may be confirmed by a bankruptcy court if it does
not “discriminate unfairly” and is “fair and equitable” with respect to each rejecting class. For a
more detailed description of the requirements for confirmation of a nonconsensual plan, see
Article VIII.B.2 of this Disclosure Statement.
THE DEBTORS AND THE CREDITORS COMMITTEE RECOMMEND THAT
HOLDERS OF CLAIMS IN CLASSES 1 AND 3 VOTE TO ACCEPT THE PLAN.
B.

VOTING PROCEDURES

If you are entitled to vote to accept or reject the Plan, a Ballot is enclosed for the purpose
of voting on the Plan. If you hold Claims in more than one Class and you are entitled to vote
Claims in more than one Class, you will receive separate Ballots, which must be used for each
separate Class of Claims. The Debtors, with the approval of the Bankruptcy Court, have
engaged BMC to serve as the voting agent with respect to Claims in Classes that are entitled to
vote on the Plan. The voting agent will assist in the solicitation process by, among other things,
answering questions, providing additional copies of all solicitation materials, and generally
overseeing the solicitation process for Claims. The voting agent will also process and tabulate
ballots for each of the respective Classes that are entitled to vote to accept or reject the Plan and
will file a voting report as soon as practicable before the Confirmation Hearing.
Ballots should be returned to:
By regular U.S. mail:

By messenger or overnight courier:

BMC Group, Inc.
Attn: Velti Plan Ballot Processing
PO Box 3020
Chanhassen, MN 55317-3020

BMC Group, Inc.
Attn: Velti Plan Ballot Processing
18675 Lake Drive East
Chanhassen, MN 55317

Do not return your notes, securities, or any other documents with your Ballot.
MORE DETAILED INSTRUCTIONS REGARDING HOW TO VOTE ON THE PLAN
ARE CONTAINED ON THE BALLOTS DISTRIBUTED TO HOLDERS OF CLAIMS THAT
ARE ENTITLED TO VOTE ON THE PLAN. TO BE COUNTED, YOUR BALLOT
INDICATING ACCEPTANCE OR REJECTION OF THE PLAN MUST BE RECEIVED BY
BMC BY THE VOTING DEADLINE. ANY EXECUTED BALLOT RECEIVED THAT
DOES NOT INDICATE EITHER AN ACCEPTANCE OR A REJECTION OF THE PLAN
SHALL NOT BE COUNTED.
Subject to the terms of the Disclosure Statement Order, any Claim in an impaired Class
as to which an objection or request for estimation is pending is not entitled to vote unless the
holder of such Claim has obtained an order of the Bankruptcy Court temporarily allowing such
Claim for the purpose of voting on the Plan; provided, however, that if the Debtors object to a
Claim on a reduced and allowed basis, the claimant may, absent a Resolution Event (as defined
below), vote such Claim at the amount asserted by the Debtors. Additionally, subject to the
-3-
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terms of the Disclosure Statement Order, any Claim in an impaired Class that is listed on the
Schedules as unliquidated, disputed or contingent is not entitled to vote unless the holder of such
Claim has timely filed a proof of claim and no objection has been filed to such proof of claim or
if an objection is filed with respect to such proof of claim and a Resolution Event has occurred;
provided, however, that if the Debtors object to a claim on a reduced and allowed basis the
claimant may, absent a Resolution Event, vote such claim at the amount asserted by the Debtors.
For purposes of this section, a “Resolution Event” is defined as: (a) entry of an order of the
Bankruptcy Court allowing a Claim pursuant to section 502(b) of the Bankruptcy Code, after
notice and a hearing; (b) entry of an order of the Bankruptcy Court temporarily allowing a Claim
for voting purposes only pursuant to Bankruptcy Rule 3018(a), after notice and a hearing; (c)
execution of a stipulation or other agreement between the holder of such Claim and the Debtors
resolving any objection and allowing such Claim in an agreed upon amount; (d) execution of a
stipulation or other agreement between the holder of a Claim and the Debtors temporarily
allowing the holder of such Claim to vote its Claim in an agreed upon amount; or (e) the
Debtors’ voluntary withdrawal of a pending objection to a claim.
Pursuant to the Disclosure Statement Order, the Bankruptcy Court set April 10, 2014 as
the Record Date for holders of Claims entitled to vote on the Plan. Accordingly, only holders of
record as of the applicable record date that otherwise are entitled to vote under the Plan will
receive a Ballot and may, subject to the terms of the Disclosure Statement Order, vote on the
Plan.
If you are a holder of a Claim entitled to vote on the Plan and you did not receive a
Ballot, received a damaged Ballot or lost your Ballot or if you have any questions concerning
this Disclosure Statement, the Plan or the procedures for voting on the Plan, please call BMC at
(888) 909-0100.
C.

CONFIRMATION HEARING

Pursuant to section 1128 of the Bankruptcy Code, the Confirmation Hearing will be held
on May 29, 2014 at 9:30 a.m. (prevailing Eastern Time) before the Honorable Peter J. Walsh,
Courtroom #2, at the United States Bankruptcy Court for the District of Delaware, 824 Market
Street, Wilmington, Delaware 19801. The Bankruptcy Court has directed that objections, if any,
to confirmation of the Plan must be served and filed so that they are received on or before May
22, 2014 at 4:00 p.m. (prevailing Eastern Time) in the manner described below in Article VIII.A
of this Disclosure Statement. The Confirmation Hearing may be adjourned from time to time
without further notice except for a notice of the adjournment date filed on the docket of the
Chapter 11 Cases or the announcement of the adjournment date made at the Confirmation
Hearing or at any subsequent adjourned Confirmation Hearing.
THE STATEMENTS CONTAINED IN THIS DISCLOSURE STATEMENT ARE
MADE AS OF THE DATE HEREOF UNLESS ANOTHER TIME IS SPECIFIED HEREIN,
AND THE DELIVERY OF THIS DISCLOSURE STATEMENT SHALL NOT CREATE AN
IMPLICATION THAT THERE HAS BEEN NO CHANGE IN THE INFORMATION STATED
SINCE THE DATE HEREOF. HOLDERS OF CLAIMS SHOULD CAREFULLY READ THIS
DISCLOSURE STATEMENT IN ITS ENTIRETY, INCLUDING THE PLAN, PRIOR TO
VOTING ON THE PLAN.
-4-
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FOR THE CONVENIENCE OF HOLDERS OF CLAIMS AND EQUITY INTERESTS,
THIS DISCLOSURE STATEMENT SUMMARIZES THE TERMS OF THE PLAN. IF ANY
INCONSISTENCY EXISTS BETWEEN THE PLAN AND THIS DISCLOSURE
STATEMENT, THE TERMS OF THE PLAN ARE CONTROLLING. THIS DISCLOSURE
STATEMENT MAY NOT BE RELIED ON FOR ANY PURPOSE OTHER THAN TO
DETERMINE WHETHER TO VOTE TO ACCEPT OR REJECT THE PLAN, AND
NOTHING STATED HEREIN SHALL CONSTITUTE AN ADMISSION OF ANY FACT OR
LIABILITY BY ANY PARTY, OR BE ADMISSIBLE IN ANY PROCEEDING INVOLVING
THE DEBTORS OR ANY OTHER PARTY, OR BE DEEMED CONCLUSIVE EVIDENCE
OF THE TAX OR OTHER LEGAL EFFECTS OF THE PLAN ON THE DEBTORS OR
HOLDERS OF CLAIMS OR EQUITY INTERESTS. CERTAIN OF THE STATEMENTS
CONTAINED IN THIS DISCLOSURE STATEMENT, BY NATURE, ARE FORWARDLOOKING AND CONTAIN ESTIMATES AND ASSUMPTIONS. THERE CAN BE NO
ASSURANCE THAT SUCH STATEMENTS WILL BE REFLECTIVE OF ACTUAL
OUTCOMES.
ALL HOLDERS OF CLAIMS SHOULD CAREFULLY READ AND CONSIDER
FULLY THE RISK FACTORS SET FORTH IN ARTICLE VII OF THIS DISCLOSURE
STATEMENT BEFORE VOTING TO ACCEPT OR REJECT THE PLAN.
SUMMARIES OF CERTAIN PROVISIONS OF AGREEMENTS REFERRED TO IN
THIS DISCLOSURE STATEMENT DO NOT PURPORT TO BE COMPLETE AND ARE
SUBJECT TO, AND ARE QUALIFIED IN THEIR ENTIRETY BY, REFERENCE TO THE
FULL TEXT OF THE APPLICABLE AGREEMENT, INCLUDING THE DEFINITIONS OF
TERMS CONTAINED IN SUCH AGREEMENT.
THE DEBTORS AND THE CREDITORS COMMITTEE BELIEVE THAT THE PLAN
WILL ENABLE THEM TO ACCOMPLISH THE OBJECTIVES OF CHAPTER 11
THROUGH A TIMELY, EFFICIENT AND COST-EFFECTIVE LIQUIDATION AND THAT
ACCEPTANCE OF THE PLAN IS IN THE BEST INTERESTS OF THE DEBTORS AND
THEIR CREDITORS. THE DEBTORS AND THE CREDITORS COMMITTEE URGE ALL
CREDITORS ENTITLED TO VOTE ON THE PLAN TO ACCEPT THE PLAN.
IRS CIRCULAR 230 NOTICE: TO ENSURE COMPLIANCE WITH IRS
CIRCULAR 230, HOLDERS OF CLAIMS AND INTERESTS ARE HEREBY NOTIFIED
THAT: (A) ANY DISCUSSION OF FEDERAL TAX ISSUES CONTAINED OR REFERRED
TO IN THIS DISCLOSURE STATEMENT IS NOT INTENDED OR WRITTEN TO BE
USED, AND CANNOT BE USED, BY HOLDERS OF CLAIMS OR INTERESTS FOR THE
PURPOSE OF AVOIDING PENALTIES THAT MAY BE IMPOSED ON THEM UNDER
THE INTERNAL REVENUE CODE; (B) SUCH DISCUSSION IS WRITTEN IN
CONNECTION WITH THE PROMOTION OR MARKETING BY THE DEBTORS OF THE
TRANSACTIONS OR MATTERS ADDRESSED HEREIN; AND (C) HOLDERS OF CLAIMS
AND EQUITY INTERESTS SHOULD SEEK ADVICE BASED ON THEIR PARTICULAR
CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR.

-5-
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ARTICLE II.
OVERVIEW OF THE PLAN
The following table briefly summarizes the classification and treatment of Administrative
Expense Claims, claims for Accrued Professional Compensation, Priority Tax Claims, Other
Priority Claims, Senior Secured Loan Claims, Other Secured Claims, General Unsecured Claims
and Equity Interests under the Plan:

Type of Claim or
Equity Interest
Class
-Allowed Administrative
Claims (other than
Claims for Accrued
Professional
Compensation)

--

Allowed claims for
Accrued Professional
Compensation

Approximate
Allowed
Amount
Undetermined

Treatment
Paid in full, in Cash, without
interest (1) on the Effective Date
or as soon as practicable
thereafter (or, if not then due,
when such Allowed
Administrative Claim is due or as
soon as practicable thereafter);
(2) if such Claim is Allowed after
the Effective Date, on the date
such Claim is Allowed or as soon
as practicable thereafter (or, if not
then due, when such Allowed
Administrative Claim is due or as
soon as practicable thereafter);
(3) at such time and upon such
terms as may be agreed upon by
such holder and the Responsible
Person; or (4) at such time and
upon such terms as set forth in an
order of the Bankruptcy Court;
provided, however, that
Administrative Claims do not
include administrative claims
filed after the Administrative
Claims Bar Date or
administrative claims filed or
asserted pursuant to section
503(b)(9) of the Bankruptcy
Code after the General Bar Date,
unless the Responsible Person, in
its discretion, chooses to treat
such Claims as Administrative
Claims.
Paid in full, in Cash, without
Undetermined
interest.

-6-

Approximate
Percentage
Recovery
100%

100%
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Type of Claim or
Equity Interest
Class
-Allowed Priority Tax
Claims

3

--

Allowed Other Priority
Claims

1

Allowed Senior Secured
Loan Claims

2

Allowed Other Secured
Claims

Approximate
Allowed
Amount
Undetermined

Treatment
Paid in full, in Cash, without
interest on the later of (i) the
Effective Date, (ii) the date such
Allowed Priority Tax Claim
becomes Allowed or as soon as
practicable thereafter and (iii) the
date such Allowed Priority Tax
Claim is payable under applicable
non-bankruptcy law.
Undetermined
Paid in full, in Cash, without
interest on the later of (i) the
Effective Date or as soon as
practicable thereafter, (ii) the date
such Allowed Other Priority
Claim becomes Allowed or as
soon as practicable thereafter and
(iii) the date such Allowed Other
Priority Claim is payable under
applicable non-bankruptcy law.
$42,082,1133
After Administrative Claims,
Other Secured Claims and
Priority Claims and other winddown costs of the Debtors’
Estates have been paid, remaining
amounts in the Debtors’ Estates
shall be paid to the Senior
Secured Loan Lenders. For the
avoidance of doubt, such amounts
shall not include any funds of the
Litigation Trust.
$47,588
Not impaired. Except to the
extent that a holder of an
Allowed Other Secured Claim
has been paid by the Debtors or
the Purchaser prior to the
Effective Date or agrees to a less
favorable classification and
treatment, each holder of an
Allowed Other Secured Claim
shall receive, at the sole option of
the Responsible Person, Cash in
the full amount of such Allowed
Other Secured Claim or the

Approximate
Percentage
Recovery
100%

100%

0.4% - 0.9%

100%

This amount reflects the amount of the remaining Senior Secured Loan Claims after giving effect to the
GSO credit bid as described in Article V.D.3. herein.

-7-
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Class

4

Type of Claim or
Equity Interest

3a

Allowed General
Unsecured Claims

3b

GSO Deficiency Claim

Treatment
collateral securing its Allowed
Other Secured Claim, on or as
soon as practicable after the latest
to occur of (i) the Effective Date;
(ii) the first Business Day after
the date that is ten (10) Business
Days after the date such Claim
becomes an Allowed Other
Secured Claim; and (iii) the date
or dates agreed to by the
Responsible Person and the
holder of the Allowed Other
Secured Claim.
Impaired. Except to the extent
that a holder of an Allowed
General Unsecured Claim has
been paid by the Debtors or the
Purchaser prior to the Effective
Date or agrees to a less favorable
classification and treatment, each
holder of an Allowed General
Unsecured Claim shall receive
their Pro Rata share of Litigation
Trust Distributable Cash from the
Litigation Trust. Distributions to
holders of Allowed General
Unsecured Claims shall be made
as soon as practicable as the
Litigation Trustee may determine
in its sole discretion.
Impaired. The Class 3b GSO
Deficiency Claim shall be
deemed Allowed and
subordinated to the Class 3a
Allowed General Unsecured
Claims. The holder of the GSO
Deficiency Claim shall receive
any Litigation Trust Distributable
Cash from the Litigation Trust
only after the Class 3a Allowed

Approximate
Allowed
Amount

Approximate
Percentage
Recovery

$6,750,000

3.3 – 6.6%4

$41,661,292

0%

Recoveries to general unsecured creditors under the Plan will depend on the outcome of various litigation,
including recoveries (if any) from the Vested Causes of Action. The approximate percentage recovery
could be substantially higher than set forth in this table. Because litigation is inherently uncertain,
however, there is no way to project a recovery and distribution of more than the $300,000 funded from the
Debtors’ assets into the Litigation Trust under the Plan.
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Class

Type of Claim or
Equity Interest

3c

Intercompany Claims

4

Equity Interests

Approximate
Allowed
Amount

Treatment
General Unsecured Claims have
been paid in full.
Impaired. Pursuant to the Global $93,827,355.32
Settlement and in exchange for
mutual releases, the
Intercompany Claims are deemed
waived
$0
No Distribution. Holders of
Equity Interests in Class 4 shall
receive no Distribution under the
Plan. All Equity Interest/shares of
stock in the Debtors shall be
deemed cancelled upon the
Effective Date.

Approximate
Percentage
Recovery

0%

0%

ARTICLE III.
GENERAL INFORMATION
A.

OVERVIEW OF BANKRUPTCY LAW

Chapter 11 is the principal business reorganization chapter of the Bankruptcy Code.
Under chapter 11 of the Bankruptcy Code, a debtor is authorized to reorganize or liquidate its
business for the benefit of itself, its creditors and its equity interest holders. In addition to
permitting the rehabilitation or liquidation of a debtor, another goal of chapter 11 is to promote
equality of treatment for similarly situated creditors and similarly situated equity interest holders
with respect to the distribution of a debtor’s assets. The commencement of a chapter 11 case
creates an estate that is comprised of all of the legal and equitable interests of the debtor as of the
Petition Date. The Bankruptcy Code provides that the debtor may continue to operate its
business and remain in possession of its property as a “debtor in possession.”
The consummation of a plan is the principal objective of a chapter 11 case. A plan sets
forth the means for satisfying claims against and interests in a debtor. Confirmation of a plan by
the bankruptcy court binds the debtor, any issuer of securities under the plan, any person
acquiring property under the plan and any creditor or equity interest holder of a debtor. Subject
to certain limited exceptions, the order approving confirmation of a plan discharges a debtor
from any debt that arose prior to the date of confirmation of the plan and substitutes therefor the
obligations specified under the confirmed plan.
Certain holders of claims against and interests in a debtor are permitted to vote to accept
or reject the plan. Prior to soliciting acceptances of the proposed plan, however, section 1125 of
the Bankruptcy Code requires a debtor to prepare, and obtain bankruptcy court approval of, a
disclosure statement containing adequate information of a kind, and in sufficient detail, to enable
a hypothetical investor of the relevant classes to make an informed judgment regarding the plan.

-9-
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The Debtors are submitting this Disclosure Statement to holders of Claims against and Equity
Interests in the Debtors to satisfy the requirements of section 1125 of the Bankruptcy Code.
B.

OVERVIEW OF THE DEBTORS

Velti plc (“PLC” and together with its subsidiaries, the “Company”), which is
incorporated under the laws of Jersey, Channel Islands and was traded on the NASDAQ before
being de-listed in December 2013, and its related and affiliated companies throughout the world
were a leading global provider of mobile marketing and advertising technology that enabled
brands, advertising agencies, mobile operators and media companies to implement highly
targeted, interactive and measurable campaigns by communicating with and engaging consumers
via their mobile devices. The Company’s platform allowed customers to use mobile media,
together with traditional media, such as television, print, radio and outdoor advertising, to reach
targeted consumers, engage consumers through the mobile internet and applications, convert
consumers into their customers and continue to actively manage these relationships through the
mobile channel. An organizational chart of the Company is attached hereto as Exhibit C.
The Company operated through three separate divisions, Mobile Marketing, Performance
Marketing and Advertising. The Mobile Marketing Business Unit (“MMBU”) consisted largely
of the Company’s acquisitions of Air2Web, Inc. (“A2W”) and Mobile Interactive Group, Ltd.
(“MIG”), a company formed under the laws of England and Wales. As described below, A2W
was a core operating platform within the MMBU. In addition, A2W, a Delaware corporation,
relied heavily upon its affiliated company, Velti Inc. (“Velti”), a Delaware corporation, for
accounting, human relations and other services. Certain other critical assets of the MMBU were
also housed within Velti.
The MMBU offered a business-to-business service that assists enterprises in optimally
engaging their end-user customers utilizing MMBU’s technology through the mobile channel.
The MMBU’s integrated mobile marketing solutions allowed enterprises to reach new audiences
with interactive strategies, build mobile communities, acquire new customers and provide
mobile-based CRM services. Its platform allowed marketers to execute highly personalized,
enterprise-scale mobile engagement programs, including customer acquisition, cross-channel
messaging promotions, mobile site and application development, ongoing customer relationship
management and cross-platform campaign data visualization.
A2W was founded in 1999 and funded with a cumulative total of approximately $85
million by Vantage Point Capital Partners and Softbank before it was acquired by PLC in
September 2011. A2W offered companies the tools and technology to promote products and
brands, improve the efficiency of customer service and enable mobile transactions, anytime,
anywhere. Over the past 10 years, A2W launched thousands of mobile marketing campaigns and
integrated mobile technology into strategic business applications for customer care. Founded in
2004, and acquired by PLC in November 2011, MIG comprised a unique combination of
services including mobile billing, messaging and mCommerce; multi-channel creative solutions;
the design, build and publishing of mobile internet sites and applications, and user experience
design. Among the significant customers of the MMBU were Argos, Vodafone, ITV, Panasonic,
Pepsico, Dish TV and AT&T Mobility.
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Velti’s principal executive offices were located in San Francisco, California, and A2W’s
principal offices were located in Atlanta, Georgia. A2W owned 99% of an Indian subsidiary,
Velti India Private, Ltd, which is engaged in the MMBU business within India and provides
critical services to other members of the MMBU family of companies. In addition, certain other
assets of the MMBU were held at PLC and at the Company’s subsidiaries in the United
Kingdom, British Virgin Islands and the Netherlands.
C.

CAPITAL STRUCTURE OF THE COMPANY
1.

Senior Secured Credit Facility

PLC, Velti and certain affiliates are parties to a Credit Agreement dated as of August 10,
2012, with HSBC Bank USA, National Association (“HSBC”), as Administrative Agent (the
“Credit Agreement”). While A2W is not a borrower under the Credit Agreement, it is a
guarantor pursuant to the Guarantee and Collateral Agreement dated as of August 10, 2012. As
of the Petition Date, the outstanding principal amount under the Credit Agreement was
approximately $56.35 million, exclusive of outstanding interest.5
The Company had been in default under the Credit Agreement for almost a year prior to
the Petition Date, and attempted to work with HSBC regarding additional financing to allow the
Company to restructure its operations or bridge toward a strategic transaction. As HSBC was no
longer willing to provide any additional financing to the Company and had demanded payment
in full of all amounts outstanding under the Credit Agreement, the Company and its advisors
worked to provide an alternative path forward through the purchase of the outstanding debt under
the Credit Agreement to a party not only willing to provide the Company with additional
breathing room and liquidity, but one that shared a view on the untapped opportunities provided
by the Company’s business, and in particular the MMBU. Accordingly, on November 1, 2013,
the debt outstanding under the Credit Agreement was purchased by GSO Credit–A Partners LP,
GSO Palmetto Opportunistic Investment Partners LP and GSO Coastline Partners LP.
2.

Trade Debt

As of the Petition Date, the Debtors estimated that they had outstanding unsecured
obligations of $6.2 million, excluding intercompany payables.

5

The borrowers under the Credit Agreement are Velti, PLC, MIG and Velti Mobile Platforms, Limited, a
company formed under the laws of the British Virgin Islands. The guarantors under the Credit Agreement
are Velti Mobile Value Added Services Limited, a company formed under the laws of the British Virgin
Islands, Velti DR Limited and Velti Limited, both companies incorporated under the laws of England and
Wales, Velti Software Products and Related Products and Services S.A., a company formed under the laws
of Greece, Velti Platforms and Services Limited, a company formed under the laws of Cyprus, Mobile
Interactive Group Holdings Netherlands B.V. and Mobile Interactive Group Netherlands B.V., both
companies formed under the laws of the Netherlands, Mobclix, Inc. and Velti U.S. Holdings, Inc., both
companies formed under the law of Delaware and A2W.
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ARTICLE IV.
KEY EVENTS LEADING TO THE
COMMENCEMENT OF THE CHAPTER 11 CASES
Like many technology-based industries, the mobile advertising business in which the
Company focused its operations has been undergoing rapid changes, many of which made it
difficult for the Debtors to operate profitably. The Company attempted to rapidly expand both
organically and inorganically within the U.S. and globally, creating a cost structure that proved
to be unsustainable. Prior to its U.S. acquisitions beginning in 2009, and its UK acquisition in
2011, much of the Company’s business was located within Greece and Eastern Europe, with
expansion into the Middle East and Africa. It was anticipated that this business would support
the Company’s growth initiatives, but the rapid and continued deterioration of the Greek
economy created severe liquidity problems with the group. Not only did the cost structure to
operate the business require the Debtors to defer paying certain creditors over an extended period
of time, but additional business developments initiatives of the Debtors further eroded the
already limited liquidity. Finally, while the MMBU demonstrated substantial stability in a
difficult marketing environment, the continued erosion of the Company’s other operating
businesses, which had resulted in substantial write-downs, led to increasing customer
uncertainty, and the anticipated competitor reaction.
As a result of the above items, the Company experienced continued operating losses
which resulted in declining cash in 2013. The combination of lower margins and sale volumes,
high employee costs and the inability to obtain additional liquidity when confronted with
mounting losses during the second and third quarters of 2013, significantly affected the
Company’s liquidity and ability to pay its debts as they become due.
Prior to filing the Chapter 11 Cases, the Company engaged Jefferies to explore a broad
range strategic financing and sale options for the Company and its various business units.
Initially, Jefferies focused its marketing efforts on the sale of the Company’s advertising
business, which resided principally at Mobclix, Inc. While Jefferies was marketing the Mobclix,
Inc.’s assets, it simultaneously worked with the Company regarding a number of other strategic
options, including a broader sale of the all, or substantially all of the Company’s assets. This
broader sale process began in September 2013, and sought potential buyers for the Company “as
a whole” or alternatively for the Company’s business units. It became clear through this process
that, owing to the value of the MMBU and its growth potential, and the jurisdictions where it
operated, the sale of the MMBU was the likely initial path upon which the Company would have
to proceed.
Due to the mounting pressures from HSBC and increasing liquidity constraints, it became
clear that an alternative path was for the sale of the debt under the Credit Agreement in
conjunction with a broader sale process. Again, Jefferies moved quickly toward exploring this
alternative with a range of potential strategic and financial buyers. Prior to the filing of the
Chapter 11 Cases, Jefferies’ marketing efforts regarding the sale of the Company and its business
units, as well as its debt involved contacting over 65 potential purchasers. From this group, 30
potential purchasers executed confidentiality agreements and conducted considerable due
diligence. Thereafter, six separate parties submitted offers of interest to acquire the MMBU.
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After careful evaluation and further negotiation, it was determined that the structure and financial
support provided by GSO, as well as its ability to consummate a transaction within the limited
time available, presented the best option for the Debtors and the MMBU business, as well as the
Company. The Debtors believed that an expedited sale of their business was essential to not
only preserving the underlying value of their operations by providing customers and employees
with a clear path forward, but in satisfying the obligations to their creditors.
ARTICLE V.
SIGNIFICANT EVENTS DURING THE CHAPTER 11 CASES
A.

RETENTION OF PROFESSIONALS BY THE DEBTORS

On December 20, 2013, the Court authorized the Debtors to retain DLA Piper LLP (US)
as their attorneys pursuant to section 327(a) of the Bankruptcy Code in connection with these
Chapter 11 Cases [D.I. 199]. Additionally, pursuant to sections 327(a) and 328(a) of the
Bankruptcy Code, the Court authorized the Debtors to retain Jefferies as investment banker [D.I.
113] and Sitrick and Company as the Debtors’ financial and strategic communications advisor
[D.I. 118]. Pursuant to sections 105(a) and 363(b) of the Bankruptcy Code, the Court authorized
the Debtors to retain Craig M. Boucher as the bankruptcy administrative officer and for Deloitte
Financial Advisory Services LLP and Deloitte Transactions and Business Analytics LLP
(together, “Deloitte”) to provide services to the Debtors and seek payment of its fees and
expenses for those services.
B.

FORMATION OF THE CREDITORS COMMITTEE

The Office of the United States Trustee formed the Creditors Committee on November
12, 2013. The Creditors Committee retained McGuireWoods LLP as counsel [D.I. 196] and
Aasgard Capital, LLC as financial advisor [D.I. 201], and Capstone Advisory Group LLC as
consultant to the Committee [D.I. 200].
C.

DIP FINANCING

In order to have sufficient cash to operate their businesses while in bankruptcy, the
Debtors sought post-petition financing. On December 2, 2013, the Bankruptcy Court entered the
DIP Order. Pursuant to the DIP Order, the Debtors were authorized to obtain post-petition
financing and to secure this financing, the post-petition lenders, including the Senior Secured
Loan Lenders, were granted liens on significantly all of the Debtors’ assets.
D.

BIDDING PROCEDURES AND SALE PROCESS
1.

Proposed Bid Procedures

On November 4, 2013, the Debtors filed their Motion of the MMBU Debtors and Debtors
In Possession Pursuant to Sections 105(A), 363 and 365 of the Bankruptcy Code for an Order
(I)(A) Approving Bidding Procedures in Connection with the Sale of Substantially All of the
MMBU Debtors’ Assets, Including As Related to the MMBU Business; (B) Approving Stalking
Horse Purchaser and Expense Reimbursement; (C) Scheduling the Related Auction and Hearing
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to Consider Approval of Sale; (D) Approving Procedures Related to the Assumption of Certain
Executory Contracts and Unexpired Leases; (E) Approving the Form and Manner of Notice
Thereof; And (F) Granting Related Relief; and (II)(A) Authorizing the Sale of Substantially All of
The MMBU Debtors’ Assets, Including as Related to the MMBU Business Pursuant to Successful
Bidder’s Asset Purchase Agreement Free and Clear of Liens, Claims, Encumbrances, and Other
Interests; (B) Approving the Assumption and Assignment of Certain Executory Contracts and
Unexpired Leases Related Thereto; and (C) Granting Related Relief [D.I. 10] (the “Sale
Motion”). The Sale Motion set forth both the proposed schedule and process, as well as
proposed bidding procedures. The procedural relief requested in the Sale Motion was granted on
November 20, 2013 [D.I. 78].
2.

Continued Marketing of the Debtors

As referenced above, the Debtors and their investment banking professionals conducted
an extensive marketing process prior to filing of the Chapter 11 Cases. This marketing continued
after the filing of the Chapter 11 Cases and included: (a) establishing and maintaining a “data
room” for prospective purchasers to conduct due diligence; (b) compilation of a “teaser,” which
was used as a public marketing piece to solicit interest of prospective purchasers. In total,
Jefferies contacted more than 80 parties that were potential purchasers of MMBU. 32 of these
parties were interested in further investigating the opportunity and signed confidentiality
agreements to receive a confidential information memorandum that fully described the business
and the opportunity. In the end, despite Jefferies’ extensive marketing efforts, they were unable
to generate further interest in the MMBU. Consequently, GSO, agreed to acquire substantially
all of the Debtors’ assets on terms negotiated between them and the Debtors pursuant to the Final
APA (the “Sale”).
3.

Approval of Final APA and Closing of the Sale

On December 20, 2013, the Court held a hearing on the approval of the Final APA and
authorization to close the Sale. The Final APA provided for, among other things, the assumption
of certain trade liabilities including, among other things, payment of cure amounts associated
with the assumption and assignment of the vast majority of the Debtors’ executory contracts. In
addition to the assumption of liabilities, GSO credit bid $10,159,000 of its prepetition secured
claim and $29,841,000 of its postpetition secured claim. After the Sale, the Debtors assets are
cash, Causes of Action and contracts that were not assumed under the terms of the Final APA.
E.

SETTLEMENT WITH THE COMMITTEE

The Committee filed Objections to the Sale Motion [D.I. 70] and to the DIP Financing
[D.I. 89]. In these Objections, the Committee objected to the Sale and the DIP Financing on a
number of grounds, including the timing of the sale process and the fairness of the proposed
transactions to the bankruptcy estate.
The Debtors, GSO, and the Committee negotiated in advance of the DIP Financing
hearing, and met on December 2, 2013, the day of the hearing, to resolve the Committee’s
objections. The settlement formed the basis of the Debtors Liquidating Plan and is memorialized
in Article IV thereof as the Global Settlement.
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F.

BAR DATE

On January 17, 2014, the Debtors filed a motion to fix a deadline (the “Bar Date”) to file
all proofs of claim against the Debtors with respect to any prepetition claims including claims
asserted under section 503(b)(9) of the Bankruptcy Code [D.I. 250]. On February 7, 2014, the
Bankruptcy Court entered the Bar Date Order establishing March 17, 2014 as the Bar Date as to
non-governmental entities, and May 5, 2014 as to governmental entities [D.I. 270]. After the Bar
Date, the Debtors learned that certain Holders of Claims were sent incorrect claim forms by the
Debtors’ claims agent and as a consequence may not have filed a timely proof of claim, out of an
abundance of caution the Debtors’ have sought entry of an order by the Court extending the Bar
Date for the impacted Holders of Claims.
ARTICLE VI.
THE PLAN OF LIQUIDATION
A.

INTRODUCTION

The Debtors believe that (i) through the Plan, holders of Allowed Claims will receive a
greater recovery from the Estates than the recovery that they would receive in a liquidation of the
Debtors under chapter 7 of the Bankruptcy Code and (ii) the Plan will afford the Debtors the
opportunity and ability to liquidate their businesses in a timely and efficient manner to preserve
value for the Estates.
The Plan is annexed hereto as Exhibit A and forms a part of this Disclosure Statement.
The summary of the Plan set forth below is qualified in its entirety by reference to the provisions
of the Plan.
Statements as to the rationale underlying the treatment of Claims and Equity Interests
under the Plan are not intended to, and shall not, waive, compromise or limit any rights, claims
or causes of action in the event the Plan is not confirmed.
B.

CLASSIFICATION AND TREATMENT OF CLAIMS AND EQUITY
INTERESTS UNDER THE PLAN OF LIQUIDATION

One of the key concepts under the Bankruptcy Code is that only claims and equity
interests that are “allowed” may receive distributions under a chapter 11 plan. This term is used
throughout the Plan and the descriptions below. In general, an “allowed” claim or “allowed”
equity interest simply means that the debtor agrees, or in the event of a dispute, that the
Bankruptcy Court determines, that the claim or equity interest, and the amount thereof, is in fact
a valid obligation of the Debtors. Section 502(a) of the Bankruptcy Code provides that a timely
filed claim or equity interest is automatically “allowed” unless the debtor or other party in
interest objects. However, section 502(b) of the Bankruptcy Code specifies certain claims that
may not be “allowed” in bankruptcy even if a proof of claim is filed. These include, but are not
limited to, claims that are unenforceable under the governing agreement between a debtor and
the claimant or applicable non-bankruptcy law, claims for unmatured interest, property tax
claims in excess of the debtor’s equity in the property, claims for services that exceed their
reasonable value, real property lease and employment contract rejection damage claims in excess
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of specified amounts, late-filed claims and contingent claims for contribution and
reimbursement. Additionally, Bankruptcy Rule 3003(c)(2) prohibits the allowance of any claim
or equity interest that either is not listed on the debtor’s schedules or is listed as disputed,
contingent or unliquidated, if the holder has not filed a proof of claim or equity interest before
the established deadline.
The Bankruptcy Code requires that, for purposes of treatment and voting, a chapter 11
plan divide the different claims against, and equity interests in, the debtor into separate classes
based upon their legal nature. Claims of a substantially similar legal nature are usually classified
together, as are equity interests of a substantially similar legal nature. Because an entity may
hold multiple claims and/or equity interests which gives rise to different legal rights, the
“claims” and “equity interests” themselves, rather than their holders, are classified.
Under a chapter 11 plan of reorganization, the separate classes of claims and equity
interests must be designated either as “impaired” (affected by the plan) or “unimpaired”
(unaffected by the plan). If a class of claims is “impaired,” the Bankruptcy Code affords certain
rights to the holders of such claims, such as the right to vote on the plan, and the right to receive,
under the chapter 11 plan, no less value than the holder would receive if the debtor were
liquidated in a case under chapter 7 of the Bankruptcy Code. Under section 1124 of the
Bankruptcy Code, a class of claims or interests is “impaired” unless the plan (i) does not alter the
legal, equitable and contractual rights of the holders or (ii) irrespective of the holders’
acceleration rights, cures all defaults (other than those arising from the debtor’s insolvency, the
commencement of the case or nonperformance of a non-monetary obligation), reinstates the
maturity of the claims or interests in the class, compensates the holders for actual damages
incurred as a result of their reasonable reliance upon any acceleration rights and does not
otherwise alter their legal, equitable and contractual rights. Typically, this means that the holder
of an unimpaired claim will receive whatever recovery is provided for in the plan on the later of
the consummation date or the date on which amounts owing are actually due and payable. Thus,
other than its right to accelerate the debtor’s obligations, the holder of an unimpaired claim will
be placed in the position it would have been in had the debtor’s case not been commenced.
Pursuant to section 1126(f) of the Bankruptcy Code, holders of unimpaired claims or
interests are “conclusively presumed” to have accepted the Plan. Accordingly, their votes are not
solicited. Under the Plan, the Claims in Class 2 (Other Secured Claims) are unimpaired, and
therefore, the holders of such Claims are “conclusively presumed” to have voted to accept the
Plan.
Under certain circumstances, a class of claims or equity interests may be deemed to reject
a plan of reorganization. For example, a class is deemed to reject a plan of reorganization under
section 1126(g) of the Bankruptcy Code if the holders of claims or interests in such class do not
receive or retain property under the plan on account of their claims or equity interests.
Consistent with these requirements, the Plan divides the Allowed Claims against, and
Equity Interests in, the Debtors into the following Classes:

-16-

EAST\69025225.12

Class

Claim

Status

Voting Rights

1

Senior Secured Loan Claims

Impaired

Entitled to Vote

2

Other Secured Claims

Unimpaired

Deemed to Accept

3a

General Unsecured Claims

Impaired

Entitled to Vote

3b

GSO Deficiency Claim

Impaired

Entitled to Vote

3c

Intercompany Claims

Impaired

Entitled to Vote

4

Equity Interests

Impaired and Deemed to Reject
No
Distribution

1.

Unclassified
a.

Administrative Claims

Administrative Claims are the actual and necessary costs and expenses of the Debtors’
Chapter 11 Cases that are allowed under and in accordance with sections 330, 365, 503(b),
507(a)(2) and 507(b) of the Bankruptcy Code. Such expenses will include, but are not limited to,
actual and necessary costs and expenses of preserving the Debtors’ estates, actual and necessary
costs and expenses of operating the Debtors’ businesses, indebtedness or obligations incurred or
assumed by the Debtors during the Chapter 11 Cases and compensation for professional services
rendered and reimbursement of expenses incurred. Specifically excluded from Administrative
Claims are any fees or charges assessed against the estates of the Debtors under § 1930 of
chapter 123 of title 28 of the United States Code, which fees or charges, if any, will be paid in
accordance with Article V.N of the Plan.
The Responsible Person shall pay, from the Debtors’ assets and funds held in reserve as
set forth in Article VI.A, each holder of an Allowed Administrative Claim, in satisfaction of such
Allowed Administrative Claim, the full unpaid amount of such Allowed Administrative Claim in
Cash: (1) on the Effective Date or as soon as practicable thereafter (or, if not then due, when
such Allowed Administrative Claim is due or as soon as practicable thereafter); (2) if such Claim
is Allowed after the Effective Date, on the date such Claim is Allowed or as soon as practicable
thereafter (or, if not then due, when such Allowed Administrative Claim is due or as soon as
practicable thereafter); (3) at such time and upon such terms as may be agreed upon by such
holder and the Responsible Person; or (4) at such time and upon such terms as set forth in an
order of the Bankruptcy Court; provided, however, that Administrative Claims do not include
administrative claims filed or asserted pursuant to section 503(b)(9) of the Bankruptcy Code
after the General Bar Date, unless the Responsible Person, in its discretion, chooses to treat such
Claims as Administrative Claims.
-17-

EAST\69025225.12

b.

Administrative Claims and Administrative Expense Request Deadline

Except as otherwise provided herein, on or before 5:00 p.m., prevailing Eastern time, on
the Administrative Claims Bar Date, each holder of an Administrative Claim shall file with the
Bankruptcy Court and serve on counsel for (i) the Debtors, (ii) GSO, (iii) the Creditors
Committee, (iv) the U.S. Trustee, and (v) the Responsible Person, any request for payment of an
Administrative Claim. Requests for payment of an Administrative Claim must include at a
minimum: (i) the name of the holder of the Administrative Claim; (ii) the amount of the
Administrative Claim; (iii) the basis of the Administrative Claim; and (iv) all supporting
documentation for the Administrative Claim.
The request for payment of an Administrative Claim will be timely filed only if it is filed
with the Bankruptcy Court by the Administrative Claims Bar Date. Requests for payment of
Administrative Claims may not be delivered by facsimiles, telecopy, or electronic mail
transmission.
Notwithstanding anything herein, (a) the Professionals shall not be required to file a
request for payment of any Administrative Claim on or before the Administrative Claims Bar
Date for fees and expenses arising under sections 330, 331 or 503(b)(2-5) of the Bankruptcy
Code, as such Professionals will instead file final fee applications in accordance with Article II.C
of the Plan, and (b) GSO shall not be required to file a request for payment for any surviving
obligations relating to or arising out of the Final APA.
c.

Professional Compensation and Reimbursement Claims

The deadline for submission by Professionals for Bankruptcy Court approval of Accrued
Professional Compensation shall be sixty (60) days after the Effective Date. Any Professional or
other Person or Entity that is required to file and serve a request for approval of Accrued
Professional Compensation and fails to timely file and serve such request on or before such date
shall be forever barred, estopped and enjoined from asserting such request or participating in
Distributions under the Plan on account thereof. If the Bankruptcy Court approves, by Final
Order, the payment of Accrued Professional Compensation, the Responsible Person shall pay,
from the Debtors’ assets, the applicable Professional, the approved unpaid amount of such
Accrued Professional Compensation in Cash as soon as practicable thereafter All Professionals
shall provide to the Debtors an estimate of their Accrued Professional Compensation through the
Effective Date (including an estimate for fees and expenses expected to be incurred after the
Effective Date to prepare and prosecute allowance of final fee applications) before the Effective
Date. All submissions for approval of Accrued Professional Compensation must comply with
the Bankruptcy Code, the Bankruptcy Rules and the local rules of the Bankruptcy Court.
d.

Priority Tax Claims

A Priority Tax Claim is any Claim of a governmental unit of the kind specified in section
507(a)(8) of the Bankruptcy Code.
The Responsible Person shall pay, from the Debtors’ assets and funds held in reserve as
set forth in Article VI.A of the Plan, each holder of an Allowed Priority Tax Claim, in
satisfaction of such Allowed Priority Tax Claim, the full unpaid amount of such Allowed Priority
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Tax Claim in Cash, on the later of (i) the Effective Date, (ii) the date such Allowed Priority Tax
Claim becomes Allowed or as soon as practicable thereafter and (iii) the date such Allowed
Priority Tax Claim is payable under applicable non-bankruptcy law.
e.

Other Priority Claims

An Other Priority Claim is any Claim accorded priority in right of payment under section
507(a) of the Bankruptcy Code, other than a Priority Tax Claim.
The Responsible Person shall pay, from the Debtors’ assets and funds held in reserve as
set forth in Article VI.A of the Plan, each holder of an Allowed Other Priority Claim, in
satisfaction of such Allowed Other Priority Claim, the full unpaid amount of such Allowed Other
Priority Claim in Cash, on the later of (i) the Effective Date or as soon as practicable thereafter,
(ii) the date such Allowed Other Priority Claim becomes Allowed or as soon as practicable
thereafter and (iii) the date such Allowed Other Priority Claim is payable under applicable
non-bankruptcy law.
2.

Classified
a.

Class 1 (Senior Secured Loan Claims) – Impaired

Class 1 consists of Senior Secured Loan Claims.
Class 1 is Impaired and, therefore, holders of Senior Secured Loan Claims in Class 1 are
entitled to vote to accept or reject the Plan.
After Administrative Claims, Other Secured Claims and Priority Claims and other winddown costs of the Debtors Estates, as provided in the budget agreed to by the Debtors, the
Creditors Committee and GSO, have been paid, or reserved for, remaining amounts in the
Debtors’ Estates shall be paid to the Senior Secured Loan Lenders. For the avoidance of doubt,
such amounts shall not include any funds of the Litigation Trust, or any proceeds of any assets
vested in the Litigation Trust.
b.

Class 2 (Other Secured Claims) – Unimpaired

Class 2 consists of Other Secured Claims.
Class 2 is Unimpaired and, therefore, holders of Other Secured Claims in Class 2 are
deemed to accept the plan.
Except to the extent that a holder of an Allowed Other Secured Claim has been paid by
the Debtors or the Purchaser prior to the Effective Date or agrees to a less favorable
classification and treatment, each holder of an Allowed Other Secured Claim shall receive, at the
sole option of the Responsible Person, Cash in the full amount of such Allowed Other Secured
Claim or the collateral securing its Allowed Other Secured Claim, on or as soon as practicable
after the latest to occur of (i) the Effective Date; (ii) the first Business Day after the date that is
ten (10) Business Days after the date such Claim becomes an Allowed Other Secured Claim; and
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(iii) the date or dates agreed to by the Responsible Person and the holder of the Allowed Other
Secured Claim.
c.

Class 3a (General Unsecured Claims) – Impaired

Class 3a consists of General Unsecured Claims.
Class 3a is Impaired and, therefore, holders of General Unsecured Claims in Class 3a are
entitled to vote to accept or reject the Plan.
Except to the extent that a holder of an Allowed General Unsecured Claim has been paid
by the Debtors or the Purchaser prior to the Effective Date or agrees to a less favorable
classification and treatment, each holder of an Allowed General Unsecured Claim shall receive
their Pro Rata share of Litigation Trust Distributable Cash from the Litigation Trust.
Distributions to holders of Allowed General Unsecured Claims shall be made as soon as
practicable as the Responsible Person may determine in its sole discretion.
d.

Class 3b (GSO Deficiency Claim) – Impaired

Class 3b consists of the GSO Deficiency Claim.
Class 3b is Impaired and, therefore, holders of GSO Deficiency Claim in Class 3b are
entitled to vote to accept or reject the Plan.
The Class 3b GSO Deficiency Claim shall be deemed Allowed and subordinated to the
Class 3a Allowed General Unsecured Claims. The holder of the GSO Deficiency Claim shall
receive any Litigation Trust Distributable Cash from the Litigation Trust only after the Class 3a
Allowed General Unsecured Claims have been paid in full.
e.

Class 3c (GSO Deficiency Claim) – Impaired

Class 3c consists of Intercompany Claims.
Class 3c is Impaired and, therefore, holders of Intercompany Claims are entitled to vote
to accept or reject the Plan.
Pursuant to the Global Settlement and in exchange for mutual releases, the Intercompany
Claims are deemed waived.
f.

Class 4 (Equity Interests) – Impaired

Class 4 consists of Equity Interests.
Class 4 is Impaired and will neither receive any Distribution nor retain any property
under the Plan. All equity interest/shares of stock in the Debtors shall be deemed cancelled upon
the Effective Date.
Class 4 is Impaired and will receive no Distribution under the Plan.
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3.

Special Provision Governing Unimpaired Claims

Except as otherwise provided in the Plan, nothing under the Plan shall affect the Debtors’
rights with respect to any Unimpaired Claim, including, without limitation, all rights in respect
of legal and equitable defenses to or setoffs or recoupments against any such Unimpaired Claim.
4.

Nonconsensual Confirmation

If any Impaired Class of Claims entitled to vote does not accept the Plan by the requisite
statutory majority provided in section 1126 of the Bankruptcy Code, the Debtors reserve the
right to amend the Plan or to undertake to have the Bankruptcy Court confirm the Plan under
section 1129(b) of the Bankruptcy Code, or both. With respect to an Impaired Class that is
deemed to reject the Plan, the Debtors intend to request that the Bankruptcy Court confirm the
Plan pursuant to section 1129(b) of the Bankruptcy Code notwithstanding the deemed rejection
of the Plan by such Class.
C.

MEANS FOR IMPLEMENTATION OF THE PLAN
The Debtors propose to implement and consummate the Plan on and after the Effective

Date.
1.

The Global Settlement among the Debtors, GSO and the Creditors Committee

In furtherance of settling various objections raised by the Creditors Committee in the
Chapter 11 Cases, the Debtors, GSO and the Creditors Committee agreed to this Global
Settlement.
Pursuant to the Global Settlement, the parties agreed to the following terms:
a.
The Litigation Trust was funded as set forth in Article IV.C. of the Plan as
described below;
b.
All Vested Causes of Action, will be assigned to the Litigation Trust as set
forth in the Plan. Under no circumstances shall GSO or its Representatives (other
than any Person identified on the Schedule 2 of the Plan) be liable for any Claim
or Interest treated hereunder or to the Litigation Trust for any Claim of any kind;
c.
GSO agreed to subordinate its deficiency claims and adequate protection
claims to and until the payment in full of all other allowed general unsecured
claims as set forth herein;
d.
The Debtors and their non-Debtor affiliates (other than MobClix which is
subject to a separate bankruptcy proceeding under Chapter 7) agreed to mutually
release all intercompany claims, so that such claims against the Debtors, if any,
are waived and will not be General Unsecured Claims or beneficiaries of the
Litigation Trust;
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e.
Upon closing of the sale on the Final APA, the Debtors had sufficient cash
proceeds to fund the wind-down budget agreed to among the Debtors, the
Creditors Committee and GSO as well as the payment of Allowed Administrative
Claims and Allowed Priority Claims in the Chapter 11 Cases and Professional
fees and expenses. The Debtors, and not the Litigation Trustee, shall be
responsible for reconciling and objecting to Administrative Claims and Priority
Claims, and for the payment of Allowed Administrative Claims and Allowed
Priority Claims.
2.

The Litigation Trust

On or before the Effective Date, the Debtors, on their own behalf and on behalf of the
beneficiaries, shall execute the Litigation Trust Agreement, in a form reasonably acceptable to
the Creditors Committee, and all other necessary steps shall be taken to establish the Litigation
Trust. The Litigation Trust shall be established pursuant to sections 1123(a)(5)(B) and
1123(b)(3)(B) of the Bankruptcy Code, for the purpose of pursuing the Vested Causes of Action
for the benefit of the beneficiaries of the Litigation Trust with no objective to continue or engage
in the conduct of a trade or business. The Litigation Trust shall be deemed to stand in the shoes
of the Debtors for purposes of contesting, settling or compromising such Vested Causes of
Action and shall be vested with all of the interests, rights and defenses of the Debtors related to
such Vested Causes of Action. The Litigation Trust shall be vested with all the powers and
authority set forth in this Plan and the Litigation Trust Agreement. The Litigation Trustee shall
have all decision making authority for the Litigation Trust as provided in the Litigation Trust
Agreement, including, but not limited to, authority to retain counsel and other professionals
(including on a contingency or hourly fee basis) and to prosecute, settle, liquidate, dispose of,
and/or abandon the Vested Causes of Action or litigation without Bankruptcy Court approval.
The Litigation Trustee shall also be responsible for reconciling and objecting to General
Unsecured Claims and making distributions to holders of Allowed General Unsecured Claims.
A copy of the Litigation Trust Agreement will be included in the Plan Supplement.
3.

Funding of the Litigation Trust Pursuant to the Global Settlement

Pursuant to the Global Settlement, the Litigation Trust has been pre-funded with
$550,000, of which $300,000 will be distributed to Class 3a on a Pro Rata basis as soon as
practical after the Effective Date and $250,000 will be held in reserve for payment of
professional fees and expenses of the Litigation Trust. Additional amounts received, generated
or recovered by the Litigation Trust shall be used to pursue Causes of Action pursuant to the
Litigation Trust Agreement, to adjudicate General Unsecured Claims, to pay the costs and
expenses of the Litigation Trust, and for distribution to the beneficiaries of the Litigation Trust,
at the discretion of the Litigation Trustee in accordance with the Litigation Trust Agreement.
4.

The Responsible Person and Litigation Trustee

The Responsible Person shall be deemed to have been appointed as the respective
Estates’ representative by the Bankruptcy Court pursuant to section 1123(b)(3)(B) of the
Bankruptcy Code. The Responsible Person shall also be appointed as the Litigation Trustee.
The Responsible Person shall be entitled to retain counsel and other professionals to carry out its
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duties. The Responsible Person shall have all defenses available to the Debtors, consistent with
and pursuant to Section 558 of the Bankruptcy Code.
5.

Role of the Responsible Person

In furtherance of and consistent with the purpose of the Plan, the Responsible Person
shall, among other things, have the rights, powers and duties, subject to the limitations set forth
herein: (i) to hold, manage, dispose of, sell, convert to Cash, and distribute the Debtors’ assets,
including investigating, prosecuting and resolving the Causes of Action of the Debtors, if any;
(ii) to hold the Debtors’ assets for the benefit of the Creditors that are entitled to Distributions
therefrom under the Plan, whether their Claims are Allowed on or after the Effective Date;
(iii) in the Responsible Person’s reasonable business judgment, to investigate, prosecute, settle,
liquidate, dispose of, and/or abandon the Debtors’ assets, including rights, Causes of Action or
litigation; (iv) to monitor and enforce the implementation of the Plan; (v) to file all tax and
regulatory forms, returns, reports and other documents and financial information required with
respect to the Debtors; (vi) in the Responsible Person’s reasonable business judgment, to
reconcile and object to Claims and Equity Interests, and manage, control, prosecute and/or settle
on behalf of the Estates objections to Claims and Equity Interests on account of which the
Responsible Person (as Disbursing Agent) will be responsible (if Allowed) for making
Distributions under the Plan, (vii) to take all actions necessary, and create any documents
necessary, to wind up the affairs and effect a dissolution of the Debtors and implement the Plan;
(viii) to hold, manage, and distribute the Debtors’ assets obtained through the exercise of its
power and authority; (ix) to act as a signatory of the Debtors and for all purposes, including those
associated with the novation of contracts or other obligations arising out of the sales of any
remaining assets; (x) to dispose of the books and records transferred to the Responsible Person in
a manner deemed appropriate by the Responsible Person; (xi) to take all necessary action and file
all appropriate motions to obtain an order and a Final Decree closing the Chapter 11 Cases;
(xii) to enter into and exercise rights under contracts that are necessary or desirable to the
administration of the Debtors and execute any documents or pleadings related to the liquidation
of the assets; (xiii) to establish and maintain bank accounts and terminate such accounts as the
Responsible Person deems appropriate; (xiv) to bring suits or defend itself against such suits, if
any, as the Responsible Person determines in connection with any matter arising from or related
to the Plan that affects in any way the rights or obligations of Creditors or holders of Equity
Interests; (xvi) to take such other and further actions as are permitted by the Plan and are not
inconsistent with the Plan. In all circumstances, the Responsible Person shall use reasonable best
efforts to maximize the value of the assets of the Debtors’ Estates in the best interests of all
Creditors.
The Responsible Person may resign by giving at least thirty (30) days prior written notice
thereof to the Bankruptcy Court. Such resignation shall become effective on the later to occur of
(i) the date specified in such written notice and (ii) the effective date of the appointment of a
successor Responsible Person in accordance with the terms hereof and such successor’s
acceptance of such appointment in accordance with the terms hereof.
The Responsible Person may be removed, for cause, and replaced by the Bankruptcy
Court upon motion by any interested party, duly noticed to the Responsible Person. Such
removal shall become effective on the date specified in such action by the Bankruptcy Court.
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The resignation, removal, incompetency, bankruptcy or insolvency of the Responsible
Person shall not operate to revoke any existing agency created pursuant to the terms of the Plan,
or the Confirmation Order or invalidate any action theretofore taken by the Responsible Person.
All fees and expenses incurred by the Responsible Person prior to the resignation, incompetency
or removal shall be paid from the Estates’ assets (or from the assets of the Litigation Trust as
applicable), unless such fees and expenses are disputed by the successor Responsible Person, in
which case the Bankruptcy Court shall resolve the dispute and any disputed fees and expenses of
the predecessor Responsible Person that are subsequently allowed by the Bankruptcy Court shall
be paid from Estates’ assets (or from the assets of the Litigation Trust as applicable). In the
event of the resignation or removal of the Responsible Person, Responsible Person shall: (a)
promptly execute and deliver such documents, instruments and other writings as may be
reasonably requested by the successor Responsible Person or directed by the Bankruptcy Court
to effect the termination of such Responsible Person’s capacity under the Plan and Confirmation
Order; (b) promptly deliver to the successor Responsible Person all documents, instruments,
records and other writings related to the administration of the assets as may be in the possession
of such Responsible Person; provided, however, that such Responsible Person may retain one
copy of each of such documents for its purposes, subject to the terms of any joint prosecution
and common interest agreement to which the Responsible Person is party; and (c) otherwise
assist and cooperate in effecting the assumption of its obligations and functions by such
successor Responsible Person.
Any successor Responsible Person appointed hereunder shall execute an instrument
accepting its appointment and shall deliver one counterpart thereof to the Bankruptcy Court for
filing and, in case of the Responsible Person’s resignation, to the resigning Responsible Person.
Thereupon, such successor Responsible Person shall, without any further act, become vested
with all the liabilities, duties, powers, rights, title, discretion and privileges of its predecessor
with like effect as if originally named Responsible Person and shall be deemed appointed
pursuant to Bankruptcy Code section 1123(b)(3)(B). The resigning or removed Responsible
Person shall duly assign, transfer and deliver to such successor Responsible Person all property
and money held by such resigning or removed Responsible Person hereunder and shall, as
directed by the Bankruptcy Court or reasonably requested by such successor Responsible Person,
execute and deliver an instrument or instruments conveying and transferring to such successor
Responsible Person, all the liabilities, duties, powers, rights, title, discretion and privileges of
such resigning or removed Responsible Person.
6.

Responsible Person’s Tax Powers

Following the Effective Date, the Responsible Person shall prepare and file (or cause to
be prepared and filed), on behalf of the Debtors all Tax Returns that the Responsible Person
deems appropriate.
The Responsible Person, the Debtors and the Purchaser shall reasonably cooperate with
each other, and shall cause their respective officers, employees, agents, auditors and other
Representatives to reasonably cooperate, in preparing and filing all Tax Returns and in resolving
all disputes and audits with respect to all taxable periods relating to the Debtors.
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7.

Cash

The Responsible Person may invest Cash (including any earnings thereon or proceeds
therefrom) in any manner permitted to be made by a liquidating trust within the meaning of
Treasury Regulation section 301.7701-4(d), as reflected therein, or under applicable Internal
Revenue Service guidelines, rulings, or other controlling authorities.
8.

Costs and Expenses of the Responsible Person and Litigation Trustee

The costs and expenses of the Responsible Person, and its retained professionals, shall be
paid out of the Debtors’ assets, provided, however, that the costs and expenses of the
Responsible Person as Litigation Trustee, and its retained professionals, shall be paid from the
Litigation Trust.
9.

Retention of Professionals by, and payment of the Responsible Person

The Responsible Person may retain and compensate attorneys and other professionals to
assist in its duties on such terms (including on a contingency or hourly basis) as it deems
reasonable and appropriate without Bankruptcy Court approval.
10.

Tax Reporting

The Responsible Person shall file (or cause to be filed) any statements, returns or
disclosures relating to the Debtors that are required by any governmental unit.
The Responsible Person shall be responsible for payment, out of the Debtors’ assets, of
any taxes imposed on the Debtors or their respective assets, including the applicable Disputed
Priority and Administrative Claims Reserve. In the event, and to the extent, any Cash retained
on account of Disputed Claims in the applicable Disputed Priority and Administrative Claims
Reserve is insufficient to pay the portion of any such taxes attributable to the taxable income
arising from the assets allocable to, or retained on account of, Disputed Claims, such taxes shall
be (i) reimbursed from any subsequent Cash amounts retained on account of Disputed Claims, or
(ii) to the extent such Disputed Claims have subsequently been resolved, deducted from any
amounts otherwise distributable by the Responsible Person (as applicable) as a result of the
resolution of such Disputed Claims.
11.

Dissolution

The Debtors shall be dissolved at the earlier of: (i) all of the Debtors’ assets having been
distributed pursuant to the Plan or (ii) the Responsible Person determining, in its sole discretion,
that the administration of the Debtors’ assets is not likely to yield sufficient additional proceeds
to justify further pursuit. If at any time the Responsible Person determines, in reliance upon such
professionals as the Responsible Person may retain, that the expense of administering the
Debtors’ assets, including the making of a final Distribution to its Creditors, is likely to exceed
the value of the assets remaining in the Debtors’ Estates, the Responsible Person may dissolve
the Debtors.
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12.

Indemnification of the Responsible Person

The Indemnified Persons shall be held harmless and shall not be liable for actions taken
or omitted in their capacity as, or on behalf of, the Responsible Person, except those acts that are
determined by Final Order of the Bankruptcy Court to have arisen out of their own intentional
fraud, willful misconduct or gross negligence, and each shall be entitled to be indemnified, held
harmless, and reimbursed for fees and expenses including, without limitation, reasonable
attorney’s fees, which such Persons and Entities may incur or may become subject to or in
connection with any action, suit, proceeding or investigation that is brought or threatened against
such Persons or Entities in respect of that Person’s or Entity’s or the Responsible Person’s
actions or inactions regarding the implementation or administration of this Plan, or the discharge
of their duties hereunder, except for any actions or inactions that are determined by Final Order
of the Bankruptcy Court to have arisen from intentional fraud, willful misconduct or gross
negligence. Any Claim of the Indemnified Persons to be indemnified, held harmless, or
reimbursed shall be satisfied from the Debtors’ assets, or any applicable insurance coverage,
provided further that any Claim of any Indemnified Person acting on behalf of the Litigation
Trust or the Litigation Trust may also be satisfied from the assets of the Litigation Trust, as the
case may be.
13.

Cancellation of Existing Securities and Agreements

Except for purposes of evidencing a right to Distributions under the Plan or as otherwise
provided hereunder, on the Effective Date, all agreements and other documents evidencing the
rights of any holder of an Equity Interest against any of the Debtors, including, but not limited to,
all indentures, notes, bonds and share certificates evidencing such Equity Interests and any
agreements or guarantees related thereto shall be released as against the Debtors as set forth in
and in accordance with this Plan but not as against any other Person.
14.

Operations of the Debtors Between the Confirmation Date and the Effective
Date

The Debtors shall continue to operate as debtors in possession during the period from the
Confirmation Date through and until the Effective Date, and as a liquidating estate on and after
the Effective Date. As of the Effective Date, the authority of the officers and directors of the
Debtors will be terminated and such officers and directors will be deemed to have resigned
without further action by the Debtors. The Plan will be administered and actions will be taken in
the name of the Debtors through the Responsible Person, who shall become the sole director.
The retention and employment of the Professionals retained by the Debtors shall terminate as of
the Effective Date, provided, however, that the Debtors shall exist, and their Professionals shall
be retained, after such date with respect to (a) applications filed pursuant to sections 330 and 331
of the Bankruptcy Code, (b) motions seeking the enforcement of the provisions of the Plan or the
Confirmation Order and (c) such other matters as may be determined by the Debtors or
Responsible Person, including without limitation, the filing and prosecuting of objections to
Claims.
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15.

Automatic Stay

The automatic stay provided for under section 362 of the Bankruptcy Code shall remain
in effect in the Chapter 11 Cases until the Effective Date.
16.

The Creditors Committee

Upon the Effective Date, the Creditors Committee shall dissolve, and their members shall
be released and discharged from all further authority, duties, responsibilities and obligations
relating to and arising from the Chapter 11 Cases. The retention and employment of the
Professionals retained by the Creditors Committee shall terminate as of the Effective Date,
provided, however, that the Creditors Committee shall exist, and their Professionals shall be
retained, after such date with respect to applications filed pursuant to sections 330 and 331 of the
Bankruptcy Code and motions seeking the enforcement of the provisions of the Plan or the
Confirmation Order.
17.

Books and Records

As part of the appointment of the Responsible Person, to the extent not already
transferred on the Effective Date, the Debtors shall transfer dominion and control over all of their
Books and Records to the Responsible Person in whatever form, manner or media those Books
and Records existed immediately prior to the transfer thereof to the Responsible Person. The
Responsible Person may abandon all such Books and Records on or after ninety (90) days from
the Effective Date, provided, however, that the Responsible Person shall not dispose or abandon
any Books and Records that are reasonably likely to pertain to pending litigation in which the
Debtors or their current or former officers or directors are a party or that pertain to General
Unsecured Claims without further order of the Bankruptcy Court. Pursuant to section 554 of the
Bankruptcy Code, Article IV.S shall constitute a motion and notice, so that no further notice or
Bankruptcy Court filings are required to effectuate the aforementioned abandonment of the
Books and Records of the Debtors. Notwithstanding anything else contained herein, the
Responsible Person shall ensure that all of the books, records and assets belonging to Mobclix,
Inc., a chapter 7 debtor at bankruptcy case 13-12887-PJW pending before this Court, shall be
turned over to the chapter 7 trustee appointed in that case. Further, none of the books, records
and assets belonging to Mobclix, Inc. will be abandoned or destroyed until the chapter 7 trustee
is given sufficient notice thereof and a reasonable to review the books and records to ensure that
information necessary for administration of the Mobclix bankruptcy estate is not lost.
18.

Substantive Consolidation; Closing of Certain of the Chapter 11 Cases

The Plan shall serve as a motion of the Debtors seeking entry of a Bankruptcy Court
order approving the substantive consolidation of the Debtors’ Estates as provided for herein. As
such, upon the Effective Date, without the need for further order of the Bankruptcy Court or
motion of, or notice from, the Debtors or the Responsible Person, the chapter 11 estates of
Debtors Air2Web, Inc., Air2Web Interactive, Inc., Velti North America, Inc., Velti North
America Holdings, Inc. and Velti US Holdings, Inc. shall be substantively consolidated. After
the Effective Date, the Responsible Person shall file a motion with the Bankruptcy Court seeking
entry of an order closing the chapter 11 cases of Debtors Air2Web, Inc., Air2Web Interactive,
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Inc., Velti North America, Inc., Velti North America Holdings, Inc. and Velti US Holdings, Inc.
(Case Nos. 13-12879 (PJW), 13-12880 (PJW), 13-12881 (PJW), 13-12882 (PJW) and 13-12883 (PJW),
respectively).
The Debtors propose substantive consolidation to avoid the inefficiency of proposing and
voting in respect of entity-specific Claims for which there would be no detrimental impact on
distributions to creditors taking into account the effect of the Global Settlement. The Debtors
submit that no interested party will be materially harmed by the substantive consolidation of the
Debtors.
19.

D&O Insurance Policies

No D&O Insurance Policy shall be cancelled, and the Debtors’ directors, officers and
employees who have valid claims against the D&O Insurance Policies for indemnification,
defense, reimbursement, or limitation of liability may be paid from the D&O Insurance Policies
to the extent of the coverage provided by the D&O Insurance Policies. As such, and
notwithstanding anything in the Plan to the contrary, pursuant to sections 365(a) and 1123(b)(2)
of the Bankruptcy Code, the D&O Insurance Policies, to the extent the contract providing for
such is determined to be an executory contract, shall be deemed assumed by the Debtors. The
Debtors’ directors shall direct that any monies held in escrow and specifically set aside for D&O
Insurance Policy protection be used solely for that purpose.
D.

PROVISIONS GOVERNING VOTING AND DISTRIBUTIONS
1.

Voting of Claims

Each holder of an Allowed Claim in an Impaired Class of Claims that is entitled to vote
on the Plan pursuant to Article II and Article III of the Plan shall be entitled to vote separately to
accept or reject the Plan, as provided in such order as is entered by the Bankruptcy Court
establishing procedures with respect to the solicitation and tabulation of votes to accept or reject
the Plan, or any other order or orders of the Bankruptcy Court.
2.

Distribution Dates

Distributions to holders of Claims shall be made as provided in Articles II and III of the
Plan. In the event that any payment or act under the Plan is required to be made or performed on
a date that is not a Business Day, then the making of such payment or the performance of such
act may be completed on the next succeeding Business Day, but shall be deemed to have been
completed as of the required date.
3.

Disbursing Agent

All Distributions under the Plan shall be made by the Responsible Person as Disbursing
Agent or such other entity designated by the Responsible Person as Disbursing Agent.
The Disbursing Agent shall be empowered to (a) effect all actions and execute all
agreements, instruments and other documents necessary to perform their duties under the Plan,
(b) make all Distributions contemplated by the Plan, (c) employ professionals to represent it with
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respect to its responsibilities, and (d) exercise such other powers as may be vested in the
Disbursing Agent by order of the Bankruptcy Court, pursuant to the Plan or as deemed by the
Disbursing Agent to be necessary and proper to implement the provisions of the Plan.
The Disbursing Agent shall only be required to act and make Distributions in accordance
with the terms of the Plan and shall have no (x) liability for actions taken in accordance with the
Plan or in reliance upon information provided to it in accordance with the Plan or (y) obligation
or liability for Distributions under the Plan to any party who does not hold an Allowed Claim at
the time of Distribution or who does not otherwise comply with the terms of the Plan.
Except as otherwise ordered by the Bankruptcy Court, any reasonable fees and expenses
incurred by the Responsible Person acting as the Disbursing Agent (including, without
limitation, reasonable attorneys’ fees and expenses) on or after the Effective Date shall be paid in
Cash from the Litigation Trust in the ordinary course of business without Bankruptcy Court
approval.
4.

Record Date for Distributions

Except as otherwise provided in a Final Order of the Bankruptcy Court, the transferees of
Claims that are transferred pursuant to Bankruptcy Rule 3001 will be treated as the holders of
those Claims for all purposes, notwithstanding that any period provided by Bankruptcy Rule
3001 for objecting to the transfer may not have expired by the Effective Date. The Responsible
Person shall have no obligation to recognize any transfer of any Claim occurring after the Record
Date.
5.

Delivery of Distributions

Subject to Bankruptcy Rule 9010 and except as otherwise provided herein, Distributions
to the holders of Allowed Claims shall be made by the Disbursing Agent at (a) the address of
each holder as set forth in the Schedules, unless superseded by the address set forth on proofs of
Claim filed by such holder or by written notification from the holder to the Responsible Person,
or (b) the last known address of such holder if no proof of Claim is filed or if the Responsible
Person have not been notified in writing of a change of address.
6.

Undeliverable and Unclaimed Distributions

In the event that any Distribution to any holder of an Allowed General Unsecured Claim
is returned as undeliverable to the Responsible Person, no further Distribution to such holder
shall be made unless and until the Disbursing Agent has been notified in writing with evidence
satisfactory to the Responsible Person of the current address of such holder prior to the time that
any Distributions are made by the Responsible Person. All Distributions to holders of Allowed
General Unsecured Claims that are unclaimed for a period of ninety (90) days after any interim
Distribution or sixty (60) days after the final Distribution shall be deemed unclaimed property
and revested in the Litigation Trust. After such time period, any entitlement of the applicable
holder of an Allowed General Unsecured Claim to such Distribution shall be extinguished and
forever barred and the Responsible Person shall have no further obligation to make any
Distribution to such holder of any unclaimed Distribution on account of such Allowed General
Unsecured Claim.
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7.

Manner of Cash Payments Under the Plan

Except as otherwise provided herein, Cash payments made pursuant to the Plan shall be
in United States dollars by checks drawn on a domestic bank or by wire transfer from a domestic
bank, at the option of the Responsible Person.
8.

Compliance with Tax Requirements

The Disbursing Agent may withhold and pay to the appropriate taxing authority all
amounts required to be withheld pursuant to the Tax Code or any provision of any foreign, state
or local tax law with respect to any payment or Distribution on account of Claims. All such
amounts withheld and paid to the appropriate taxing authority shall be treated as amounts
distributed to such holders of the Claims. The Disbursing Agent shall be authorized to collect
such tax information from the holders of Claims (including social security numbers or other tax
identification numbers) as it in its sole discretion deems necessary to effectuate the Plan. In
order to receive Distributions under the Plan, all holders of Claims will need to identify
themselves to the Disbursing Agent and provide all tax information the Disbursing Agent deems
appropriate (including completing the appropriate Form W-8 or Form W-9, as applicable to each
holder). The Disbursing Agent may refuse to make a Distribution to any holder of a Claim that
fails to furnish such information within the time period specified by the Disbursing Agent and
such Distribution shall be deemed an unclaimed Distribution under the Plan, and, provided
further that, if the Disbursing Agent fails to withhold in respect of amounts received or
distributable with respect to any such holder and such Disbursing Agent is later held liable for
the amount of such withholding, such holder shall reimburse the Disbursing Agent for such
liability.
9.

No Payments of Fractional Dollars

Notwithstanding any other provision of the Plan to the contrary, no payment of fractional
dollars shall be made pursuant to the Plan. Whenever any payment of a fraction of a dollar under
the Plan would otherwise be required, the actual Distribution made shall reflect a rounding down
of such fraction to the nearest whole dollar.
10.

Interest on Claims

Except as specifically provided for in this Plan or the Confirmation Order or required by
the Bankruptcy Code, interest shall not accrue on Claims and no holder of a Claim shall be
entitled to interest on any Claim accruing on or after the Petition Date. Interest shall not accrue
on any General Unsecured Claim that is a Disputed Claim in respect of the period from the
Effective Date to the date a final Distribution is made thereon if and after that Disputed Claim
becomes an Allowed Claim. Except as expressly provided herein or in a Final Order of the
Bankruptcy Court, no prepetition Claim shall be Allowed to the extent that it is for postpetition
interest or similar charges.
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11.

No Distribution in Excess of Allowed Amount of Claim

Notwithstanding anything to the contrary contained in the Plan, no holder of an Allowed
Claim shall receive in respect of that Claim any Distribution in excess of the Allowed amount of
such Claim.
12.

Setoff and Recoupment

The Responsible Person may setoff against, or recoup from, any Claim and the
Distributions to be made from the Litigation Trust pursuant to the Plan in respect thereof, any
Claims or defenses of any nature whatsoever that any of the Debtors or the Estates may have
against the holder of such Claim, including the Vested Causes of Action, but neither the failure
to do so nor the allowance of any Claim under the Plan shall constitute a waiver or release by the
Debtors, the Estates, the Responsible Person or the Litigation Trust of any right of setoff or
recoupment that any of them may have against the holder of any Claim. Any such setoffs or
recoupments may be challenged in Bankruptcy Court. Notwithstanding any provision in the Plan
to the contrary, nothing herein shall bar any creditor from asserting its setoff or recoupment
rights to the extent permitted under section 553 or any other provision of the Bankruptcy Code;
provided, however, that such setoff or recoupment rights are timely asserted; provided further
that all rights of the Debtors, the Estates and the Responsible Person with respect thereto are
reserved.
13.

De Minimis Distributions; Charitable Donation

Notwithstanding anything to the contrary therein, the Responsible Person shall not be
required to make a Distribution to any Creditor if the dollar amount of the Distribution is less
than $25 or otherwise so small that the cost of making that Distribution exceeds the dollar
amount of such Distribution. On or about the time that the final Distribution is made, the
Responsible Person may make a charitable donation with undistributed funds if, in the
reasonable judgment of the Responsible Person, the cost of calculating and making the final
Distribution of the remaining funds is excessive in relation to the benefits to the or holders of
Claims who would otherwise be entitled to such Distributions, and such charitable donation is
provided to an entity not otherwise related to, connected to, or affiliated with the Debtors or the
Responsible Person, or their respective professionals.
14.

United States Trustee Fees

All fees due and payable pursuant to section 1930 of Title 28 of the U.S. Code accruing
prior to the Effective Date shall be paid by the Debtors. The Responsible Person shall pay any
and all such fees accruing after the Effective Date, when due and payable from the Litigation
Trust, and shall file with the Bankruptcy Court quarterly reports for each of the Debtors, in a
form reasonably acceptable to the U.S. Trustee. Notwithstanding the substantive consolidation
of the Debtors under the Plan, each Debtor shall remain obligated to pay quarterly fees to the
Office of the U.S. Trustee until the earliest of that particular Debtor’s case being closed,
dismissed or converted to a case under Chapter 7 of the Bankruptcy Code.
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15.

Withholding from Distributions

Any federal, state or local withholding taxes or other amounts required to be withheld
under applicable law shall be deducted from Distributions made pursuant to the Plan. The
Responsible Person may withhold from amounts distributable pursuant to the Plan to any Person
or Entity any and all amounts, determined in the sole and reasonable discretion of the
Responsible Person required to be withheld by any law, regulation, rule, ruling, directive, or
other governmental requirement.
16.

No Distributions on Late-Filed Claims

Except as otherwise provided in a Final Order of the Bankruptcy Court, any Claim as to
which a proof of Claim was required to be filed and was first filed after the later of (i) the
applicable bar date in the Chapter 11 Cases, including, without limitation, the General Bar Date
and any bar date established in the Plan or in the Confirmation Order and (ii) the date that is ten
(10) days prior to the Confirmation Date, shall automatically be deemed a late-filed Claim that is
disallowed in the Chapter 11 Cases, without the need for (a) any further action by the
Responsible Person or (b) an order of the Bankruptcy Court. The Responsible Person and his
professionals have no obligation to reserve assets on account of such late filed claims and shall
incur no liability if available assets are inadequate to make a distribution on account of any late
filed claim allowed by the Bankruptcy Court. Nothing in this paragraph is intended to expand or
modify the applicable bar dates or any orders of the Bankruptcy Court relating thereto.
E.

DISPUTED CLAIMS
1.

Disputed Priority and Administrative Claims Reserve

After the Effective Date, the Disputed Priority and Administrative Claims Reserve shall
be funded by the Debtors and managed by the Responsible Person for the treatment of Disputed
Administrative Claims, Priority Tax Claims and Other Priority Claims. On each Distribution
date after the Effective Date in which the Responsible Person makes Distributions to holders of
Administrative Claims, Priority Tax Claims or Other Priority Claims, the Responsible Person
shall retain on account of Disputed Administrative Claims, Priority Tax Claims, or other Priority
Claims an amount the Responsible Person estimates is necessary to fund of such Distributions to
holders of Disputed Administrative Claims, Priority Tax Claims or Other Priority Claims if such
Claims were Allowed, with any Disputed Administrative Claims, Priority Tax Claims and Other
Priority Claims that are unliquidated or contingent being reserved in an amount reasonably
determined by the Responsible Person. Cash retained on account of such Disputed
Administrative Claims, Priority Tax Claims and Other Priority Claims shall be retained in the
Disputed Priority and Administrative Claims Reserve for the benefit of the holders of Disputed
Administrative Claims, Priority Tax Claims and Other Priority Claims pending a determination
of their entitlement thereto under the terms of the Plan. If any Disputed Administrative Claims,
Priority Tax Claims or Other Priority Claims is disallowed or Allowed in an amount that is lower
than the aggregate assets retained on account of such Disputed Administrative Claim, Priority
Tax Claim or Other Priority Claim, then the Responsible Person shall within fifteen (15) days
after such disallowance or allowance return the assets that exceed the Allowed amount of such
Claim to the Debtors’ Estates. Reserves for any Disputed General Unsecured Claims shall not be
-32-

EAST\69025225.12

included in the Disputed Priority and Administrative Claims Reserve, but shall be held in the
Litigation Trust and managed by the Litigation Trustee, pursuant to the terms and requirements
of the Litigation Trust.
2.

Resolution of Disputed Claims

The Responsible Person shall have the right to make, file and prosecute objections to
Claims in the Bankruptcy Court. Unless otherwise ordered by the Bankruptcy Court after notice
and a hearing, all Disputed Claims shall be subject to the exclusive jurisdiction of the
Bankruptcy Court..
3.

Objection Deadline

All objections to Disputed Claims shall be filed no later than the Claims Objection Bar
Date, unless otherwise ordered by the Bankruptcy Court
4.

Estimation of Claims

At any time, the Responsible Person or the holder of a contingent or unliquidated Claim
may request that the Bankruptcy Court estimate any contingent or unliquidated Claim to the
extent permitted by section 502(c) of the Bankruptcy Code regardless of whether the
Responsible Person or the Debtors have previously objected to such Claim or whether the
Bankruptcy Court has ruled on any such objection, and the Bankruptcy Court shall have
jurisdiction to estimate any Claim at any time during litigation concerning any objection to such
Claim, including during the pendency of any appeal relating to any such objection. If the
Bankruptcy Court estimates any contingent or unliquidated Claim, that estimated amount shall
constitute either the Allowed amount of such Claim or a maximum limitation on the Claim, as
determined by the Bankruptcy Court. If the estimated amount constitutes a maximum limitation
on the Claim, the Responsible Person may elect to pursue supplemental proceedings to object to
the ultimate allowance of the Claim. All of the aforementioned Claims objection, estimation and
resolution procedures are cumulative and not exclusive of one another. Subject to and
consistently with any applicable provisions of the Bankruptcy Code, claims may be estimated
and subsequently compromised, settled, withdrawn or resolved by any mechanism approved by
the Bankruptcy Court.
5.

No Distributions Pending Allowance

Notwithstanding any other provision in the Plan, if any portion of a Claim is disputed, no
payment or Distribution provided under the Plan shall be made on account of such Claim unless
and until such Disputed Claim becomes an Allowed Claim.
To the extent that a Disputed Claim ultimately becomes an Allowed Claim, Distributions
(if any) shall be made to the holder of such Allowed Claim in accordance with the provisions of
the Plan. Upon allowance, a holder of the Allowed Disputed Claim shall receive any
Distributions that would have been made up to the date of allowance to such holder under the
Plan had the Disputed Claim been allowed on the Effective Date.
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6.

Resolution of Claims

On and after the Effective Date, the Responsible Person shall have the authority to
compromise, settle, otherwise resolve or withdraw any objections it makes to Claims, and,
subject to the agreement of any party in interest (including, for the avoidance of doubt, the U.S.
Trustee) who has objected to a Claim and thereby rendered it a Disputed Claim, to compromise,
settle, or otherwise resolve any Disputed Claims without approval of the Bankruptcy Court.
F.

TREATMENT OF EXECUTORY CONTRACTS
1.

Assumption or Rejection of Executory Contracts and Unexpired Leases

Pursuant to sections 365(a) and 1123(b)(2) of the Bankruptcy Code, upon the Effective
Date, all executory contracts and unexpired leases that exist between the Debtors and any Person
or Entity shall be deemed rejected by the Debtors, except for any executory contract or unexpired
leases (i) that has been assumed or rejected pursuant to an order of the Bankruptcy Court entered
prior to the Effective Date, (ii) as to which a motion for approval of the assumption of such
executory contract or unexpired lease has been filed and served prior to the Effective Date or (iii)
that is specifically designated as a contract to be assumed on Schedule 7.1 upon consent of the
Creditors Committee, which Schedule shall be contained in the Plan Supplement; provided,
however, that the Debtors reserve the right, with the consent of the Creditors Committee, on or
prior to the Confirmation Date, to amend Schedule 7.1 to delete any executory contract
therefrom, or add any executory contract, in which event such executory contract(s) shall be
deemed to be, respectively, either rejected or assumed as of the Effective Date. Subject to
Article VII.B of the Plan, and subject to the occurrence of the Effective Date, entry of the
Confirmation Order shall constitute approval of such assumption or rejection pursuant to section
365(a) of the Bankruptcy Code and a finding by the Bankruptcy Court that each such assumption
or rejection is in the best interests of the Debtors, their Estates, and all parties in interest in the
Chapter 11 Cases.
2.

Cure of Defaults

Except to the extent that different treatment has been agreed to by the non-Debtor party
or parties to any executory contract to be assumed pursuant to Article VII.A of the Plan, the
Debtors shall, pursuant to the provisions of sections 1123(a)(5)(G) and 1123(b)(2) of the
Bankruptcy Code and consistent with the requirements of section 365 of the Bankruptcy Code,
file with the Bankruptcy Court as part of the Plan Supplement and serve by first class mail on
each non-debtor party to such executory contracts to be assumed pursuant to Article VII.A of the
Plan, an Assumption Notice, which shall list the cure amount as to each executory contract to be
assumed. The parties to such executory contracts to be assumed or assumed and assigned by the
Debtors shall have fourteen (14) days from the date of service of the Assumption Notice to file
and serve any objection to assumption or the cure amounts listed by the Debtors. If there are any
objections filed, the Bankruptcy Court shall hear the objections at the Confirmation Hearing or
on such other date as may be set by the Bankruptcy Court. Notwithstanding Article VII.A of the
Plan, the Debtors shall retain their rights to reject any of their executory contracts that are subject
to a dispute concerning amounts necessary to cure any defaults through the Confirmation Date.
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3.

Claims Based on Rejection of Executory Contracts and Unexpired Leases

Claims created by the rejection of executory contracts and unexpired leases pursuant to
Article VII.A of the Plan must be filed with the Bankruptcy Court and served on the Debtors and
the Responsible Person no later than thirty (30) days after service of notice of the Effective Date.
Any Claims arising from the rejection of an executory contract or unexpired lease pursuant to
Article VII.A of the Plan for which proofs of Claim are not timely filed within that time period
will be forever barred from assertion against the Debtors, the Estates, the Responsible Person,
their successors and assigns, and their assets and properties, unless otherwise ordered by the
Bankruptcy Court or as otherwise provided herein. All such Claims shall, as of the Effective
Date, be subject to the permanent injunction set forth in Article IX.F of the Plan. Unless
otherwise ordered by the Bankruptcy Court, all such Claims that are timely filed as provided
herein shall be treated as General Unsecured Claims under the Plan and shall be subject to the
provisions of Article III of the Plan.
4.

Indemnification and Reimbursement

Subject to the occurrence of the Effective Date, all Allowed Claims against the Debtors
for indemnification, defense, reimbursement, or limitation of liability of current or former
directors, officers, or employees of the Debtors against any Claims, costs, liabilities or Causes of
Action as provided in the Debtors’ articles of organization, certificates of incorporation, bylaws,
other organizational documents, or applicable law, shall, to the extent such indemnification,
defense, reimbursement, or limitation is owed in connection with one or more events or
omissions occurring before the Petition Date, be (i) paid only to the extent of any applicable
insurance coverage, and (ii) to the extent a proof of Claim has been timely filed and is Allowed,
treated as Allowed General Unsecured Claims to the extent such Claims are not covered by any
applicable insurance, including deductibles. Nothing contained herein shall affect the rights of
directors, officers or employees under any insurance policy or coverage with respect to such
Claims, costs, liabilities or Causes of Action or limit the rights of the Debtors, the Responsible
Person, or the Debtors’ Estates to object to, seek to subordinate or otherwise contest or challenge
Claims or rights asserted by any current or former officer, director or employee of the Debtors.
5.

Certain Insurance Policy Matters

Notwithstanding anything to the contrary in the Disclosure Statement, the Plan, the
Confirmation Order, any exhibit to the Plan, the Plan Supplement, any other Plan documents or
any other order of the Bankruptcy Court (including, without limitation, any provision that
purports to be preemptory or supervening or grants an injunction or release or sets a bar date), on
the Effective Date, all insurance policies issued (or providing coverage at any time) to the
Debtors and all related agreements shall be transferred to and shall vest in the post-Effective
Date Debtors. Nothing in the Disclosure Statement, the Plan, the Confirmation Order, any
exhibit to the Plan, any other Plan document or any other order of the Bankruptcy Court
(including, without limitation, any provision that purports to be preemptory or supervening or
grants an injunction or release), shall in any way operate to, or have the effect of, impairing,
expanding or altering in any respect the legal, equitable or contractual rights and defenses, if any,
of the insureds, the Debtors or any insurer with respect to any insurance policies and related
agreements. Nothing in the Disclosure Statement, the Plan, the Confirmation Order, any exhibit
-35-

EAST\69025225.12

to the Plan or any other Plan document (including any provision that purports to be preemptory
or supervening or grants an injunction or release), shall in any way (i) limit the post-Effective
Date Debtors from asserting a right or claim to the proceeds of any insurance policy that insures
any Debtor, was issued to any Debtor or was transferred to the post-Effective Date Debtor by
operation of the Plan, nor (ii) limit any right of any other party to challenge such right or claim.
The automatic stay of Bankruptcy Code section 362(a) and the injunctions set forth in
Article IX of the Plan, if and to the extent applicable, shall be deemed lifted without further order
of the Bankruptcy Court, solely to permit: (A) claimants with valid workers’ compensation
claims covered by the workers’ compensation policies to proceed with their claims solely to the
extent of pursuing a recovery of such workers’ compensation claims from the proceeds of
applicable workers’ compensation policies; and (B) the insurers (and/or third party
administrators) to administer, handle, defend, settle, and/or pay, in the ordinary course of
business and without further order of this Bankruptcy Court, (i) all valid workers’ compensation
claims arising under the workers’ compensation policies issued by any of the insurers, (ii) all
claims where a claimant asserts a direct claim against the insurers under applicable law, the
claimant has been awarded a judgment, or an order has been entered by the Bankruptcy Court
granting a claimant with a pre-Effective Date claim relief from the automatic stay or the
injunctions set forth in Article IX of the Plan to (1) proceed with its claim nominally against the
Debtors and (2) collect insurance proceeds pursuant to the insurance policies and related
agreements and (iii) all costs in relation to each of the foregoinge.
G.

CONDITIONS PRECEDENT TO THE EFFECTIVE DATE
1.

Conditions Precedent to Effective Date

The following are conditions precedent to the Effective Date that must be satisfied or
waived in accordance with Article VII.B of the Plan:
a.
A Final Order finding that the Disclosure Statement contains adequate
information pursuant to Section 1125 of the Bankruptcy Code shall have been entered by the
Bankruptcy Court.
b.

The Bankruptcy Court shall have entered the Confirmation Order.

c.
There shall be no stay or injunction in effect with respect to the Confirmation
Order, which such Confirmation Order shall contain approval of the releases provided for in the
Plan.
d.
The appointment of the Responsible Person shall have been confirmed by order of
the Bankruptcy Court, which may be the Confirmation Order.
e.
All agreements and instruments that are exhibits to the Plan shall be in a form
reasonably acceptable to the Debtors, the Creditors Committee and GSO, and have been duly
executed and delivered; provided, however, that no party to any such agreements and instruments
may unreasonably withhold its execution and delivery of such documents to prevent this
condition precedent from occurring.
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2.

Waiver

Notwithstanding the foregoing conditions in Article VIII.A, the Debtors, the Creditors
Committee and GSO reserve, in each of their sole discretion, the right to waive the occurrence of
a condition precedent or to modify the foregoing conditions precedent. Any such written waiver
of a condition precedent set forth in this Article may be effected at any time, without notice,
without leave or order of the Bankruptcy Court, and without any formal action other than the
written consent of the Debtors, GSO and the Creditors Committee. Any actions required to be
taken on the Effective Date or Confirmation Date (as applicable) shall take place and shall be
deemed to have occurred simultaneously, and no such action shall be deemed to have occurred
prior to the taking of any other such action.
H.

INDEMNIFICATION, RELEASE, INJUNCTIVE AND RELATED PROVISIONS
1.

Compromise and Settlement

Pursuant to section 363 of the Bankruptcy Code and Bankruptcy Rule 9019, and in
consideration for the Distributions and other benefits provided pursuant to the Plan, the
provisions of the Plan shall constitute a good faith compromise of all Claims and Equity
Interests. The entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval
of the compromise or settlement of all Claims and Equity Interests, as well as a finding by the
Bankruptcy Court that such compromise or settlement is fair, equitable, reasonable and in the
best interests of the Debtors, the Estates and holders of Claims. The entry of the Confirmation
Order shall constitute the Bankruptcy Court’s approval of the Global Settlement, as well as a
finding by the Bankruptcy Court that the Global Settlement is fair, equitable, reasonable and in
the best interests of the Debtors, the Estates and holders of Claims.
2.

Releases

Releases by the Debtors and their Estates. Notwithstanding anything contained in
the Plan to the contrary, as of the Effective Date, for the good and valuable consideration
provided by each of the Released Parties and the Debtors’ Professionals, each of the
Debtors and their current and former affiliates (which for the avoidance of doubt does not
include Mobclix, Inc.) and Representatives and the Estates shall be deemed to have
provided a full, complete, unconditional and irrevocable release to the Released Parties and
the Debtors’ Professionals (and each such Released Party and Professional so released shall
be deemed released by the Debtors and their current and former affiliates and
Representatives, the Estates and the Creditors Committee and its members but solely in
their capacity as members of the Creditors Committee and not in their individual
capacities), from any and all Causes of Action and any other debts, obligations, rights,
suits, damages, actions, remedies and liabilities whatsoever, whether accrued or unaccrued,
whether known or unknown, foreseen or unforeseen, existing before the Effective Date, as
of the Effective Date or arising thereafter, in law, at equity, whether for tort, contract,
violations of statutes (including but not limited to the federal or state securities laws), or
otherwise, based in whole or in part upon any act or omission, transaction, or other
occurrence or circumstances existing or taking place prior to or on the Effective Date
arising from or related in any way to the Debtors, including, without limitation, those that
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any of the Debtors would have been legally entitled to assert or that any holder of a Claim
or Equity Interest or other Entity would have been legally entitled to assert for or on behalf
of any of the Debtors or the Estates, including those in any way related to the Chapter 11
Cases, the DIP Financing, the Final APA, the Plan and the transactions contemplated
therein and related thereto; provided, however, that the foregoing release shall not prohibit
the Debtors, the Estates or the Responsible Person from asserting any and all defenses and
counterclaims in respect of any Disputed Claim asserted by any Released Parties or
Professional. For the avoidance of doubt, the Debtors shall not release the Debtors’
Professionals of any Causes of Action and any other debts, obligations, rights, suits,
damages, actions, remedies and liabilities whatsoever, whether accrued or unaccrued,
whether known or unknown, foreseen or unforeseen, which were incurred as a result of the
Debtors’ Professionals’ gross negligence or willful misconduct.
Releases by Holders of Claims. Except as otherwise provided in Article IX.B of the
Plan, each Person, other than any of the Debtors and any government unit or agency or
political subdivision thereof, who votes to accept the Plan and does not mark such ballot to
indicate their refusal to grant the release provided for in this paragraph, shall be deemed to
fully, completely, unconditionally, irrevocably, and forever release the Released Parties of
and from any and all Claims and Causes of Action and any other debts, obligations, rights,
suits, damages, actions, remedies and liabilities whatsoever, whether accrued or unaccrued,
whether known or unknown, foreseen or unforeseen, existing before the Effective Date, as
of the Effective Date or arising thereafter, in law, at equity, whether for tort, contract,
violations of statutes (including but not limited to the federal or state securities laws), or
otherwise, based in whole or in part upon any act or omission, transaction, or other
occurrence or circumstances existing or taking place prior to or on the Effective Date
arising from or related in any way to the Debtors and their current and former affiliates
and Representatives, whether direct, derivative, accrued or unaccrued, liquidated or
unliquidated, fixed or contingent, matured or unmatured, disputed or undisputed, known
or unknown, foreseen or unforeseen, in law, equity or otherwise, including those in any
way related to the Chapter 11 Cases, the DIP Financing, the Final APA, the Plan and the
transactions contemplated therein and related thereto. Nothing herein shall effect the
setoff or recoupment rights of the Holders of Claims who vote in favor of the Plan.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval
of the releases set forth in Article IX.B pursuant to Bankruptcy Rule 9019 and its finding
that they are: (a) in exchange for good and valuable consideration, representing a good
faith settlement and compromise of the Claims and Causes of Action released by this Plan;
(b) in the best interests of the Debtors and all holders of Claims and Equity Interests; (c)
fair, equitable and reasonable; (d) approved after due notice and opportunity for hearing;
and (e) a bar to the assertion of any Claim or Cause of Action thereby released.
3.

Exculpation

Notwithstanding anything contained in the Plan to the contrary, the Released
Parties (other than GSO and its affiliates, employees and professionals), the Debtors’
Professionals, the Creditors Committee, the Creditors Committee’s members (but solely in
their capacity as members of the Creditors Committee and not in their individual
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capacities), and the Creditors Committee’s Professionals shall neither have nor incur any
liability relating to these Chapter 11 Cases to any Entity for any and all Claims and Causes
of Action arising after the Petition Date and through the Effective Date, including any act
taken or omitted to be taken in connection with, or related to, formulating, negotiating,
preparing, disseminating, implementing, administering, confirming or consummating the
Plan, the Disclosure Statement, or any other contract, instrument, release or other
agreement or document created or entered into in connection with the Plan or any other
postpetition act taken or omitted to be taken in connection with the Chapter 11 Cases;
provided, however, that the foregoing provisions of this Article IX.C shall have no effect on
the liability of any Entity that results from any such act or omission that is determined in a
Final Order to have constituted gross negligence or willful misconduct. Deloitte Financial
Advisory Services LLP, Deloitte Transactions and Business Analytics LLP and any
member firm or affiliate of Deloitte Touche Tohmatsu Limited (together, “Deloitte”) is
specifically excluded from receiving exculpation under the Plan, however, Craig M.
Boucher shall be fully exculpated to the same extent as the Debtors’ Professionals.
4.

Preservation of Causes of Action
a.

Vesting of Causes of Action

Other than GSO Causes of Action or as otherwise provided in the Plan or Confirmation
Order, in accordance with section 1123(b)(3) of the Bankruptcy Code, all Vested Causes of
Action shall remain with the Debtors and the Estates and shall be vested in the Litigation Trust
on and after the Effective Date. To the extent that a Cause of Action is not listed on Schedule 2
of the Plan and if, in the good faith view of the Litigation Trustee, should have been included on
Schedule 2 of the Plan, the Litigation Trustee will send the name and description of the potential
Cause of Action in writing (via e-mail communication to [GSO Designee]). Within a reasonable
period of time, GSO shall determine whether such Cause of Action should have been included on
Schedule 2 of the Plan. GSO and the Litigation Trustee will cooperate and work together, in
good faith, to resolve whether any Cause of Action not listed on Schedule 2 of the Plan should
have been included therein, but the final determination shall be made by GSO in its sole
discretion.
Other than GSO Causes of Action, or as otherwise provided in the Plan or Confirmation
Order, after the Effective Date, the Responsible Person as the Litigation Trustee shall have the
exclusive right to institute, prosecute, abandon, settle or compromise any Vested Causes of
Action that were held by the Debtors and the Estates, in its sole discretion and without further
order of the Bankruptcy Court, in any court or other tribunal, including, without limitation, in an
adversary proceeding filed in one or more of the Chapter 11 Cases.
b.

Preservation of All Causes of Action Not Expressly Settled or Released

Unless a Vested Cause of Action against a holder or other Entity is expressly waived,
relinquished, released, compromised or settled in the Plan or any Final Order (including the
Confirmation Order) of the Bankruptcy Court or has been transferred to GSO as provided in the
Global Settlement, the Debtors and their Estates expressly reserve such Vested Cause of Action
for later adjudication or administration by the Responsible Person (including, without limitation,
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Vested Causes of Action not specifically identified or described in the Plan or elsewhere or of
which the Debtors may presently be unaware or which may arise or exist by reason of additional
facts or circumstances unknown to the Debtors at this time or facts or circumstances which may
change or be different from those the Debtors now believe to exist) and, therefore, no preclusion
doctrine, including, without limitation, the doctrines of res judicata, collateral estoppel, issue
preclusion, claim preclusion, waiver, estoppel (judicial, equitable or otherwise) or laches shall
apply to such Vested Cause of Action upon or after the entry of the Confirmation Order or
Effective Date based on the Disclosure Statement, Plan or Confirmation Order, except where
such Vested Cause of Action has been released in the Plan (including, without limitation, and for
the avoidance of doubt, the releases contained in Article IX.B.1.) or any other Final Order
(including the Confirmation Order).
Subject to the immediately preceding paragraph, any Entity to whom the Debtors have
incurred an obligation (whether on account of services, purchase or sale of goods or otherwise),
or who has received services from the Debtors or a transfer of money or property of the Debtors,
or who has transacted business with the Debtors, or leased equipment or property from the
Debtors should assume that any such obligation, transfer, or transaction may be reviewed by the
Responsible Person subsequent to the Effective Date and may be the subject of an action after
the Effective Date, regardless of whether: (i) such Entity has filed a proof of Claim against the
Debtors in the Chapter 11 Cases; (ii) the Debtors have objected to any such Entity’s proof of
Claim; (iii) any such Entity’s Claim was included in the Schedules; (iv) the Debtors have
objected to any such Entity’s scheduled Claim; or (v) any such Entity’s scheduled Claim has
been identified by the Debtors as disputed, contingent or unliquidated. For the avoidance of
doubt, the Responsible Person shall not contest the Debtors’ obligation to pay quarterly fees to
the Office of the United States Trustee pursuant to 28 U.S.C. § 1930.
5.

Injunction

From and after the Effective Date, all Entities are permanently enjoined from
commencing or continuing in any manner against the Debtors, the Estates, the Responsible
Person, the Creditors Committee, the Litigation Trust and their successors and assigns, and their
assets and properties, as the case may be, any suit, action or other proceeding, on account of or
respecting any Claim or Equity Interest, demand, liability, obligation, debt, right, Cause of
Action, interest or remedy released or satisfied or to be released or satisfied pursuant to the Plan
or the Confirmation Order.
Except as otherwise expressly provided for in the Plan or in obligations issued pursuant
to the Plan, from and after the Effective Date, all Entities shall be precluded from asserting
against the Debtors, the Estates, the Responsible Person, the Creditors Committee, the Litigation
Trust and their successors and assigns and their assets and properties, any other Claims or Equity
Interests based upon any documents, instruments, or any act or omission, transaction or other
activity of any kind or nature that occurred prior to the Effective Date, solely to the extent that
(a) such Claims or Equity Interests have been released or satisfied pursuant to this Plan or the
Confirmation Order or (b) such Claims, Equity Interests, actions or assertions of Liens relate to
property that will be distributed pursuant to this Plan or the Confirmation Order.
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The rights afforded in the Plan and the treatment of all Claims and Equity Interests in the
Plan shall be in exchange for and in complete satisfaction of Claims and Equity Interests against
the Debtors or any of their assets or properties solely to the extent that (a) such Claims or Equity
Interests have been released or satisfied pursuant to this Plan or the Confirmation Order or (b)
such Claims, Equity Interests, actions or assertions of Liens relate to property that will be
distributed pursuant to this Plan or the Confirmation Order. On the Effective Date, all such
Claims against, and Equity Interests in, the Debtors shall be satisfied and released in full.
Except as otherwise expressly provided for in the Plan or in obligations issued pursuant
to the Plan, all Persons and Entities are permanently enjoined, on and after the Effective Date, on
account of any Claim or Equity Interest satisfied and released pursuant to the Plan or
Confirmation Order, from:
(i)
commencing or continuing in any manner any action or other proceeding
of any kind against any Debtor, any Estate, the Responsible Person, the Creditors
Committee, the Litigation Trust and their successors and assigns and their assets
and properties;
(ii)
enforcing, attaching, collecting or recovering by any manner or means any
judgment, award, decree or order against any Debtor, any Estate, the Responsible
Person, the Creditors Committee, the Litigation Trust and their successors and
assigns and their assets and properties;
(iii)
creating, perfecting or enforcing any encumbrance of any kind against any
Debtor, any Estate, the Responsible Person, the Creditors Committee, the
Litigation Trust, and their successors and assigns and their assets and properties;
and
(iv)
commencing or continuing in any manner any action or other proceeding
of any kind in respect of any Claim or Equity Interest or Cause of Action released
or settled hereunder.
Notwithstanding anything else in the Plan to the contrary, pursuant to section 1141(d)(3)
of the Bankruptcy Code, nothing in the Plan or any order of the Bankruptcy Court shall
discharge any debt of the Debtors.
I.

RETENTION OF JURISDICTION

Notwithstanding the entry of the Confirmation Order and the occurrence of the Effective
Date, the Bankruptcy Court shall, after the Effective Date, retain such jurisdiction over the
Chapter 11 Cases and all Entities, including, without limitation, the Responsible Person with
respect to all matters related to the Chapter 11 Cases, the Debtors and the Plan as is legally
permissible, including, without limitation, jurisdiction to:
a.
allow, disallow, determine, liquidate, classify, estimate or establish the priority or
secured or unsecured status of any Claim or Equity Interest against the Debtors, including the
resolution of any request for payment of any Administrative Claim and the resolution of any and
all objections to the allowance or priority of Claims;
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b.
grant, deny or otherwise resolve any and all applications of Professionals or
Persons retained in the Chapter 11 Cases by the Debtors or the Creditors Committee for
allowance of compensation or reimbursement of expenses authorized pursuant to the Bankruptcy
Code or the Plan, for periods ending on or before the Effective Date;
c.
resolve any matters related to the assumption, assignment or rejection of any
executory contract or unexpired leases to which a Debtor is party or with respect to which a
Debtor may be liable and to hear, determine and, if necessary, liquidate, any Claims arising
therefrom;
d.
ensure that Distributions to holders of Allowed Claims are accomplished pursuant
to the provisions of the Plan, including by resolving any disputes regarding the Debtors’
entitlement to recover assets held by third parties and the use of Cash held by the Debtors
pursuant to the winddown budget;
e.
decide or resolve any motions, adversary proceedings, contested or litigated
matters and any other matters and grant or deny any applications involving a Debtor that may be
pending on the Effective Date or instituted by the Responsible Person after the Effective Date;
f.
enter such orders as may be necessary or appropriate to implement or
consummate the provisions of the Plan and all other contracts, instruments, releases, indentures
and other agreements or documents adopted in connection with the Plan or the Disclosure
Statement;
g.
resolve any cases, controversies, suits or disputes that may arise in connection
with the Effective Date, interpretation or enforcement of the Plan or any Entity’s obligations
incurred in connection with the Plan;
h.
issue injunctions, enforce them, enter and implement other orders or take such
other actions as may be necessary or appropriate to restrain interference by any Entity with the
Effective Date or enforcement of the Plan, except as otherwise provided in the Plan;
i.

enforce Article IX.A, Article IX.B, Article IX.C and Article IX.D of the Plan;

j.

enforce the Injunction set forth in Article IX.E of the Plan;

k.
resolve any cases, controversies, suits or disputes with respect to the releases,
injunction and other provisions contained in Article IX of the Plan, and enter such orders as may
be necessary or appropriate to implement or enforce all such releases, injunctions and other
provisions;
l.
enter and implement such orders as necessary or appropriate if the Confirmation
Order is modified, stayed, reversed, revoked or vacated;
m.
resolve any other matters that may arise in connection with or related to the Plan,
the Disclosure Statement, the Confirmation Order, the Final APA, or any contract, instrument,
release, indenture or other agreement or document adopted in connection with the Plan, the
Disclosure Statement or the Final APA;
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n.
resolve any disputes that have or may arise with the Purchaser in connection with
the transactions contemplated under or in connection with the Final APA; and
o.
J.

enter an order and a Final Decree closing the Chapter 11 Cases.

MISCELLANEOUS PROVISIONS
1.

Modification of Plan

Subject to the limitations contained in the Plan: (1) the Debtors, with the consent of GSO
and the Creditors Committee, reserve the right, in accordance with the Bankruptcy Code and the
Bankruptcy Rules to amend or modify the Plan prior to the entry of the Confirmation Order,
including amendments or modifications to satisfy section 1129(b) of the Bankruptcy Code;
provided, however, that any pre-Confirmation Date amendments shall not materially or adversely
affect the interests, rights or treatment of any Allowed Claims or Equity Interests under the Plan;
and (2) after the entry of the Confirmation Order, the Debtors, or the Responsible Person, upon
order of the Bankruptcy Court, amend or modify the Plan, in accordance with section 1127(b) of
the Bankruptcy Code, or remedy any defect or omission or reconcile any inconsistency in the
Plan in such manner as may be necessary to carry out the purpose and intent of the Plan.
2.

Revocation of Plan

Subject to the consent of GSO and the Creditors Committee, the Debtors reserve the right
to revoke or withdraw the Plan prior to the entry of the Confirmation Order, and to file
subsequent chapter 11 plans. If the Debtors revoke or withdraw the Plan or if entry of the
Confirmation Order or the Effective Date does not occur, then: (1) the Plan shall be null and
void in all respects; (2) any settlement or compromise embodied in the Plan, assumption or
rejection of executory contracts effected by the Plan, and any document or agreement executed
pursuant hereto shall be deemed null and void; and (3) nothing contained in the Plan shall:
(a) constitute a waiver or release of any Claims by or against, or any Equity Interests in, such
Debtor or any other Entity; (b) prejudice in any manner the rights of the Debtors or any other
Entity; or (c) constitute an admission of any sort by the Debtors or any other Entity.
3.

Binding Effect

On the Effective Date, the provisions of the Plan shall bind any holder of a Claim against,
or Equity Interest in, a Debtor and such holder’s respective successors and assigns, whether or
not the Claim or Equity Interest of such holder is Impaired under the Plan, whether or not such
holder has accepted the Plan and whether or not such holder is entitled to a Distribution under
the Plan.
4.

Successors and Assigns

The rights, benefits and obligations of any Entity named or referred to herein shall be
binding on, and shall inure to the benefit of, any heir, executor, administrator, successor or assign
of such Entity.
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5.

Governing Law

Except to the extent that the Bankruptcy Code or Bankruptcy Rules apply, unless
otherwise stated, and subject to the provisions of any contract, instrument, release, indenture or
other agreement or document entered into in connection herewith, the rights and obligations
arising hereunder shall be governed by, and construed and enforced in accordance with, the laws
of the state of Delaware without giving effect to the principles of conflict of laws thereof.
6.

Reservation of Rights

Except as expressly set forth herein, the Plan shall have no force or effect unless and until
the Effective Date occurs. Neither the filing of the Plan, any statement or provision contained
herein, nor the taking of any action by a Debtor or any Entity with respect to the Plan shall be or
shall be deemed to be an admission or waiver of any rights of: (1) any Debtor with respect to the
holders of Claims or Equity Interests or other parties-in-interest; or (2) any holder of a Claim or
other party-in-interest prior to the Effective Date..
7.

Article 1146 Exemption

Pursuant to section 1146(a) of the Bankruptcy Code, any transfers of property pursuant
hereto shall not be subject to any stamp tax or other similar tax or governmental assessment in
the United States, and the Confirmation Order shall direct the appropriate state or local
governmental officials or agents to forego the collection of any such tax or governmental
assessment and to accept for filing and recordation instruments or other documents pursuant to
such transfers of property without the payment of any such tax or governmental assessment.
8.

Section 1125(e) Good Faith Compliance

Confirmation of the Plan shall act as a finding by the Court that the Debtors and each of
their respective Representatives have acted in “good faith” under section 1125(e) of the
Bankruptcy Code.
9.

Further Assurances

The Debtors, the Responsible Person and all holders of Claims receiving Distributions
hereunder and all other parties in interest shall, from time to time, prepare, execute and deliver
any agreements or documents and take any other actions as may be necessary or advisable to
effectuate the provisions and intent of the Plan or the Confirmation Order.
10.

Service of Documents

Any pleading, notice or other document required by the Plan to be served on or delivered
to the Debtors shall be sent by first class U.S. mail, postage prepaid as follows:
To the Debtors’ Counsel:
DLA Piper, LLP (US)
203 N. LaSalle Street, Suite 1900
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Chicago, Illinois 60601
Attn: Richard A. Chesley
Matthew M. Murphy
Chun I. Jang
- and DLA Piper, LLP (US)
919 North Market Street, Suite 1500
Wilmington, Delaware 19801
Attn: Stuart M. Brown
To the Responsible Person:
Charles C. Reardon
Asgaard Capital LLC
1934 Old Gallows Road, Suite 350
Tysons Corner, Virginia 22182
with a copy to:

11.

McGuireWoods LLP
1750 Tysons Boulevard, Suite 1800
Tysons Corner, VA 22102
Attn: David Swan
Filing of Additional Documents

On or before the Effective Date, the Debtors may file with the Bankruptcy Court all
agreements and other documents that may be necessary or appropriate to effectuate and further
evidence the terms and conditions hereof.
12.

No Stay of Confirmation Order

The Debtors shall request that the Court waive stay of enforcement of the Confirmation
Order otherwise applicable, including pursuant to Federal Rules of Bankruptcy Procedure
3020(e), 6004(h) and 7062.
ARTICLE VII.
CERTAIN FACTORS AFFECTING THE DEBTORS
A.

CERTAIN BANKRUPTCY LAW CONSIDERATIONS
1.

Risk of Non-Confirmation of the Plan of Liquidation

Although the Debtors believe that the Plan will satisfy all requirements necessary for
confirmation by the Bankruptcy Court, there can be no assurance that the Bankruptcy Court will
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reach the same conclusion or that modifications of the Plan will not be required for confirmation
or that such modifications would not necessitate resolicitation of votes.
2.

Non-Consensual Confirmation

In the event any impaired class of claims or equity interests does not accept a chapter 11
plan, a bankruptcy court may nevertheless confirm such plan at the proponent’s request if at least
one impaired class has accepted the plan (with such acceptance being determined without
including the vote of any “insider” in such class), and as to each impaired class that has not
accepted the plan, the bankruptcy court determines that the plan “does not discriminate unfairly”
and is “fair and equitable” with respect to the dissenting impaired Classes. Because Class 4
(Equity Interests) is deemed to reject the Plan, these requirements must be satisfied with respect
to such Class. The Debtors believe that the Plan satisfies these requirements.
3.

Risk of Delay in Confirmation of the Plan

Although the Debtors believe that the Effective Date will occur soon after the
Confirmation Date, there can be no assurance as to such timing. In addition, as with any judicial
proceeding, there are risks of unavoidable delay with a chapter 11 proceeding and there are risks
of objections from certain stakeholders. Any material delay in the confirmation of the Plan, or
the threat of rejection of the Plan by the Bankruptcy Court, would add substantial expense and
uncertainty to the process.
B.

ADDITIONAL FACTORS TO BE CONSIDERED
1.

The Debtors Have No Duty to Update

The statements contained in this Disclosure Statement are made by the Debtors as of the
date hereof, unless otherwise specified herein, and the delivery of this Disclosure Statement after
that date does not imply that there has been no change in the information set forth herein since
that date. The Debtors have no duty to update this Disclosure Statement unless otherwise
ordered to do so by the Bankruptcy Court.
2.

No Representations Outside This Disclosure Statement Are Authorized

No representations concerning or related to the Debtors, the Chapter 11 Cases or the Plan
are authorized by the Bankruptcy Court or the Bankruptcy Code, other than as set forth in this
Disclosure Statement. Any representations or inducements made to secure your acceptance or
rejection of the Plan that are other than as contained in, or included with, this Disclosure
Statement should not be relied upon by you in arriving at your decision.
3.

Projections and Other Forward-Looking Statements Are Not Assured, and
Actual Results May Vary

Certain of the information contained in this Disclosure Statement is, by nature, forward
looking and contains estimates and assumptions which might ultimately prove to be incorrect
and projections which may be materially different from actual future experiences. There are
uncertainties associated with any projections and estimates, and the projections and estimates
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herein should not be considered assurances or guarantees of the amount of funds or the amount
of Claims in the various Classes that might be allowed.
4.

Debtors Could Withdraw the Plan

Under the Plan, the Debtors could withdraw the Plan at any time so long as the Debtors
had the consent of the Committee and GSO.
5.

No Legal or Tax Advice Is Provided to You by This Disclosure Statement

The contents of this Disclosure Statement should not be construed as legal, business or
tax advice. Each creditor or equity interest holder should consult his, her or its own legal
counsel and accountant as to legal, tax and other matters concerning his, her or its Claim or
Equity Interest.
This Disclosure Statement is not legal advice to you. This Disclosure Statement may not
be relied upon for any purpose other than to determine how to vote on the Plan or object to
confirmation of the Plan.
6.

No Admission Made

Nothing contained herein shall constitute an admission of, or be deemed evidence of, the
tax or other legal effects of the Plan on the Debtors or on holders of Claims or Equity Interests.
ARTICLE VIII.
CONFIRMATION OF THE PLAN OF LIQUIDATION
A.

CONFIRMATION HEARING

Section 1128(a) of the Bankruptcy Code requires the Bankruptcy Court, after appropriate
notice, to hold a hearing on confirmation of a plan of liquidation. The Bankruptcy Court has
scheduled the Confirmation Hearing for May 29, 2014 at 9:30 a.m. (EDT). The Confirmation
Hearing may be adjourned from time to time by the Bankruptcy Court without further notice
except for an announcement of the adjourned date made at the confirmation hearing or any
subsequent adjourned confirmation hearing.
Any objection to confirmation of the Plan must be in writing, must conform to the
Bankruptcy Rules, must set forth the name of the objector, the nature and amount of Claims or
Equity Interests held or asserted by the objector against the Debtors’ Estate(s) or property, the
basis for the objection and the specific grounds therefor, and must be filed with the Bankruptcy
Court, together with proof of service thereof, and served upon (a) counsel to the Debtors: DLA
Piper LLP (US), 203 N. LaSalle Street, Suite 1900, Chicago, IL 60601 (Fax: 312-236-7516)
(Attn: Richard A. Chesley, Esq. (richard.chesley@dlapiper.com)) and DLA Piper LLP (US), 919
N. Market Street, Suite 1500, Wilmington, DE 19801 (Fax: 302-394-2341) (Attn: Stuart M.
Brown, Esq. (stuart.brown@dlapiper.com)); (b) counsel to the Official Committee of Unsecured
Creditors: McGuireWoods LLP, 1750 Tysons Boulevard, Suite 1800, Tyson’s Corner, VA,
22102 (Attn: David Swan, Esq. (dswan@mcguirewoods.com)); (c) counsel to the Senior Secured
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Loan Lenders: Simpson Thacher & Bartlett LLP, 425 Lexington Avenue, New York, NY 10017
(Attn: Sandy Qusba, Esq. (squsba@stblaw.com)); and (d) the Office of the United States
Trustee: US Trustee, 844 King Street, Suite 2207, Lockbox #35, Wilmington, Delaware, 198990035
(Fax:
302-573-6497)
(Attn:
Benjamin
Hackman,
Esq.
(Benjamin.A.Hackman@usdoj.gov)), so as to be received no later than 4:00 p.m. (prevailing
Eastern Time) on May 22, 2014.
Objections to confirmation of the Plan are governed by Bankruptcy Rule 9014. UNLESS
AN OBJECTION TO CONFIRMATION IS TIMELY SERVED AND FILED, IT MAY NOT
BE CONSIDERED BY THE BANKRUPTCY COURT.
B.

REQUIREMENTS FOR CONFIRMATION OF THE PLAN OF LIQUIDATION
1.

Requirements of Section 1129(a) of the Bankruptcy Code
a.

General Requirements

At the Confirmation Hearing, the Bankruptcy Court will determine, among others,
whether the following confirmation requirements specified in section 1129 of the Bankruptcy
Code have been satisfied:
1.

The Plan complies with the applicable provisions of the Bankruptcy Code.

2.

The Debtors have complied with the applicable provisions of the Bankruptcy Code.

3.

The Plan has been proposed in good faith and not by any means proscribed by law.

4.

Any payment made or promised by the Debtors or by a Person issuing securities or
acquiring property under the Plan for services or for costs and expenses in, or in
connection with, the Chapter 11 Cases, or in connection with the Plan and incident to the
Chapter 11 Cases, has been disclosed to the Bankruptcy Court, and any such payment
made before confirmation of the Plan is reasonable, or if such payment is to be fixed after
confirmation of the Plan, such payment is subject to the approval of the Bankruptcy
Court as reasonable.

5.

The Debtors have disclosed the identity and affiliations of any individual proposed to
serve, after confirmation of the Plan, as a director or officer of the Debtors, an affiliate of
the Debtors participating in a Plan with the Debtors or a successor to the Debtors under
the Plan, and the appointment to, or continuance in, such office of such individual is
consistent with the interests of creditors and equity holders and with public policy, and
the Debtors have disclosed the identity of any insider that will be employed or retained
by the Debtors and the nature of any compensation for such insider.

6.

With respect to each class of Claims or Equity Interests, each holder of an Impaired
Claim or Impaired Equity Interest either has accepted the Plan or will receive or retain
under the Plan on account of such holder’s Claim or Equity Interest, property of a value,
as of the Effective Date, that is not less than the amount such holder would receive or
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retain if the Debtors were liquidated on the Effective Date under chapter 7 of the
Bankruptcy Code.
7.

Except to the extent the Plan meets the requirements of section 1129(b) of the
Bankruptcy Code (discussed below), each class of claims or equity interests has either
accepted the Plan or is not impaired under the Plan.

8.

Except to the extent that the holder of a particular claim has agreed to a different
treatment of such claim, subject to Article II of the Plan, the Plan generally provides that
Administrative Claims and Priority Claims will be paid in full on the later of (i) the
Effective Date, (ii) the date such claim becomes Allowed or as soon as practicable
thereafter and (iii) the date such Allowed Claim is payable under applicable nonbankruptcy law.

9.

At least one class of impaired claims has accepted the Plan, determined without including
any acceptance of the Plan by any insider holding a claim in such class.

10.

Confirmation of the Plan is not likely to be followed by the liquidation or the need for
further financial reorganization of the Debtors or any successor to the Debtors under the
Plan, unless such liquidation or reorganization is proposed in the Plan.
b.

Best Interests Test

Each holder of a Claim or Equity Interest in an Impaired Class must either (i) accept the
Plan or (ii) receive or retain under the Plan Cash or property of a value, as of the Effective Date
of the Plan, that is not less than the value such holder of a Claim or Equity Interest would receive
or retain if the Debtors were liquidated under chapter 7 of the Bankruptcy Code. The
Bankruptcy Court will determine whether the Cash and property issued under the Plan to each
Class equals or exceeds the value that would be allocated to such holders of Claims or Equity
Interests in a liquidation under chapter 7 of the Bankruptcy Code. The Debtors believe the
holders of Claims against and Equity Interests in the Debtors will have an equal or greater
recovery as a result of the liquidation of the Debtors’ assets as discussed herein and under the
Plan than could be realized in a chapter 7 liquidation.
The Plan is a liquidating plan and, therefore, is not seeking to require Creditors to accept
non-Cash consideration so that the Estates could pursue going concern value. Accordingly, the
only question is whether the Creditors will have recovered more (or at least as much) under the
Plan than they would recover through an asset liquidation by a chapter 7 trustee.
To determine the value that a holder of a Claim or Equity Interest in an Impaired Class
would receive if the Debtors were liquidated under chapter 7, the Bankruptcy Court must
determine the aggregate dollar amount that would be generated from the liquidation of the
Debtors’ assets if the Chapter 11 Cases had been converted to a chapter 7 liquidation case and
the Debtors’ assets were liquidated by a chapter 7 trustee. The liquidation value would consist of
the net proceeds from the disposition of the Debtors’ assets, augmented by Cash held by the
Debtors and reduced by certain increased costs and Claims that arise in a chapter 7 liquidation
case that do not arise in a chapter 11 reorganization case.
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As explained below, the liquidation value available for satisfaction of Claims and Equity
Interests in the Debtors would be reduced by: (a) the costs, fees and expenses of the liquidation
under chapter 7, which would include disposition expenses and the compensation of a trustee and
his or her counsel and other professionals retained, (b) the fees of the chapter 7 trustee and (c)
certain other costs arising from conversion of the Chapter 11 Cases to chapter 7.
In addition, converting the Chapter 11 Cases to a chapter 7 liquidation at this stage of the
winddown would result in an immense waste of the Debtors’ resources that were already
expended in connection with the sale of the Debtors’ assets and would delay converting the
remaining assets to Cash. It would also result in substantial additional claims against the Estates.
Moreover, under the Plan, the Debtors will avoid the increased costs and expenses of a
chapter 7 liquidation, including the fees payable to a chapter 7 trustee and his or her
professionals. Although the Debtors have already incurred many of the expenses associated with
generating the proceeds, the Cash to be distributed to Creditors would be reduced by the chapter
7 trustee’s statutory fee, which is calculated on a sliding scale from which the maximum
compensation is determined based on the total amount of moneys disbursed or turned over by the
chapter 7 trustee. Section 326(a) of the Bankruptcy Code permits reasonable compensation not
to exceed 3% of the proceeds in excess of $1 million distributable to creditors.6 The chapter 7
trustee’s professionals, including legal counsel and accountants, would add substantial
administrative expenses that would be entitled to be paid ahead of Allowed Claims. Moreover,
these chapter 7 trustee fees would reduce the assets available for distribution to the Estates’
Creditors from additional recoveries such as preferential payments, expunged administrative
claims and the proceeds of successful Estate litigation or settlement. In contrast, the Responsible
Person will be highly familiar with the Debtors’ operations and the issues pertaining thereto and,
therefore, the Estates will avoid the significant administrative burden associated with the
familiarization process of a chapter 7 trustee and his or her legal and accounting professionals.
It is also anticipated that a chapter 7 liquidation would result in a significant delay in
payments being made to creditors. Bankruptcy Rule 3002(c) provides that conversion of chapter
11 cases to chapter 7 will trigger a new bar date for filing claims against the Estates, and that the
new bar date will be more than 90 days after the chapter 11 cases convert. Not only would a
chapter 7 liquidation delay distribution to creditors, but it is possible that additional claims that
were not asserted in the Chapter 11 Cases, or were late-filed, could be filed against the Estates.
The Debtors may receive, and Responsible Person will analyze, late-filed claims, if any are
received, and may file claims objections in the near future. Reopening the Bar Date in
connection with conversion to chapter 7 would provide these and other claimants an additional
opportunity to timely file claims against the Estates. Moreover, the Debtors would lose the
benefit of having an established Administrative Claims Bar Date.
Attached hereto as Exhibit D is the Debtors’ liquidation analysis and recovery summary.

6

Section 326(a) of the Bankruptcy Code permits a chapter 7 trustee to receive 25% of the first $5,000
distributed to creditors, 10% of additional amounts up to $50,000, 5% of additional distributions up to
$1 million and reasonable compensation up to 3% of distributions in excess of $1 million.
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For the reasons set forth above and in the liquidation analysis to be provided to the Court,
the Debtors believe that the Plan provides a superior recovery for holders of Claims and Equity
Interests, and the Plan meets the requirements of the Best Interest Test.
c.

Feasibility

The Bankruptcy Code requires a debtor to demonstrate that confirmation of a plan of
reorganization is not likely to be followed by the liquidation or the need for further financial
reorganization of a debtor unless so provided by the plan of reorganization. For purposes of
determining whether the Plan meets this requirement, the Debtors have analyzed their ability to
meet their financial obligations as contemplated thereunder. These projections are based upon
the assumption that the Plan will be confirmed by the Bankruptcy Court, and for projection
purposes, that the Effective Date of the Plan and its substantial consummation will take place on
or about June 13, 2014, or as soon as practicable thereafter. The Debtors believe they will be
able to make all payments required to be made pursuant to the Plan.
2.

Requirements of Section 1129(b) of the Bankruptcy Code

The Bankruptcy Court may confirm the Plan over the rejection or deemed rejection of the
Plan by a class of claims or equity interests if the Plan “does not discriminate unfairly” and is
“fair and equitable” with respect to such class.
No Unfair Discrimination. This test applies to classes of claims or equity interests that
are of equal priority and are receiving different treatment under a plan of reorganization. The
test does not require that the treatment be the same or equivalent, but that such treatment be
“fair.”
Fair and Equitable Test. This test applies to classes of different priority (e.g., unsecured
versus secured) and includes the general requirement that no class of claims receive more than
100% of the allowed amount of the claims in such class. As to the dissenting class, the test sets
different standards, depending on the type of claims or interests in such class:
Unsecured Claims. Either (i) each holder of an impaired unsecured claim receives or
retains under the plan property of a value equal to the amount of its allowed unsecured claim or
(ii) the holders of claims and interests that are junior to the claims of the dissenting class will not
receive or retain any property under the plan of reorganization.
Equity Interests. Either (i) each equity interest holder will receive or retain under the
plan of reorganization property of a value equal to the greater of (a) the fixed liquidation
preference or redemption price, if any, of such stock and (b) the value of the stock or (ii) the
holders of interests that are junior to the equity interests of the dissenting class will not receive or
retain any property under the plan of reorganization.
The Debtors believe the Plan will satisfy both the “no unfair discrimination” requirement
and the “fair and equitable” requirement, notwithstanding that Class 4 will receive no
Distribution, because as to such Class, there is no class of equal priority receiving more
favorable treatment and no class that is junior to such a dissenting class will receive or retain any
property on account of the Equity Interests in such class.
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ARTICLE IX.
ALTERNATIVES TO CONFIRMATION AND CONSUMMATION OF
THE PLAN OF LIQUIDATION
If the Plan is not confirmed and consummated, the alternatives to the Plan include
(i) liquidation of the Debtors under chapter 7 of the Bankruptcy Code and (ii) an alternative
chapter 11 plan of reorganization.
A.

LIQUIDATION UNDER CHAPTER 7

If no plan can be confirmed, the Chapter 11 Cases may be converted to cases under
chapter 7 of the Bankruptcy Code, pursuant to which a trustee would be appointed to liquidate
the assets of the Debtors for distribution in accordance with the priorities established by the
Bankruptcy Code. The Debtors believe that liquidation under chapter 7 would result in smaller
distributions being made to creditors than those provided for in the Plan because of (i) the
likelihood that the assets of the Debtors would have to be sold or otherwise disposed of in a less
orderly fashion over a shorter period of time, (ii) additional administrative expenses involved in
the appointment of a trustee and (iii) additional expenses and claims, some of which would be
entitled to priority, which would be generated during the liquidation and from the rejection of
leases and other executory contracts in connection with a cessation of the Debtors’ operations.
B.

ALTERNATIVE PLAN

If the Plan is not confirmed, the Debtors (or if the Debtors’ exclusive period in which to
file a plan has expired, any other party in interest) could attempt to formulate a different chapter
11 plan of liquidation. Such a plan of liquidation would likely involve an orderly liquidation of
the Debtors’ assets under chapter 11. With respect to an alternative plan, the Debtors have
explored various alternatives in connection with the formulation and development of the Plan.
The Debtors believe that the Plan, as described herein, enables creditors and equity holders to
realize the most value under the circumstances.
ARTICLE X.
CERTAIN FEDERAL INCOME TAX CONSEQUENCES OF THE PLAN
The following is a summary of certain U.S. federal income tax consequences of the Plan
to certain holders of Claims and Equity Interests. This summary is based on the Tax Code,
Treasury Regulations thereunder, and administrative and judicial interpretations and practice, all
as in effect on the date of this Disclosure Statement and all of which are subject to change, with
possible retroactive effect. Due to the lack of definitive judicial and administrative authority in a
number of areas, substantial uncertainty may exist with respect to some of the tax consequences
described below. No opinion of counsel has been obtained, and the Debtors do not intend to seek
a ruling from the IRS as to any of the tax consequences of the Plan discussed below. Events
occurring after the date of the Disclosure Statement, including changes in law and changes in
administrative positions, could affect the U.S. federal income tax consequences described herein.
There can be no assurance that the IRS will not challenge one or more of the tax consequences of
-52-

EAST\69025225.12

the Plan described below.
This summary does not apply to holders of Claims or Equity Interests that are otherwise
subject to special treatment under U.S. federal income tax law (including, for example, banks,
governmental authorities or agencies, financial institutions, insurance companies, pass-through
entities, tax-exempt organizations, brokers and dealers in securities, mutual funds, small business
investment companies, employees, persons who receive their Claims or Equity Interests pursuant
to the exercise of an employee stock option or otherwise as compensation, persons holding
Claims or Equity Interests that are a hedge against, or that are hedged against, currency risk or
that are part of a straddle, constructive sale, or conversion transaction and regulated investment
companies). The following discussion assumes that holders of Allowed Claims hold such Claims
as “capital assets” within the meaning of section 1221 of the Tax Code. Moreover, this summary
does not purport to cover all aspects of U.S. federal income taxation that may apply to holders of
Allowed Claims based upon their particular circumstances. Additionally, this summary does not
discuss any tax consequences that may arise under any laws other than U.S. federal income tax
law, including under state, local, or foreign tax law.
For purposes of this summary, a “U.S. Holder” means a holder of Claims or Equity
Interests that, in any case, is, for U.S. federal income tax purposes: (i) an individual who is a
citizen or resident of the United States; (ii) a corporation, or other entity treated as a corporation
for U.S. federal income tax purposes, created or organized in or under the laws of the United
States, any state thereof or the District of Columbia; (iii) an estate, the income of which is
subject to U.S. federal income taxation regardless of its source; or (iv) a trust (x) if a court within
the United States is able to exercise primary supervision over its administration and one or more
U.S. persons have the authority to control all of the substantial decisions of such trust or (y) that
has a valid election in effect under applicable Treasury Regulations to be treated as a U.S.
person.
A “Non-US. Holder” means a holder of Claims that is not a U.S. Holder and is, for U.S.
federal income tax purposes, an individual, corporation (or other entity treated as a corporation
for U.S. federal income tax purposes), estate or trust.
If an entity taxable as a partnership for U.S. federal income tax purposes holds Claims,
the U.S. federal income tax treatment of a partner (or other owner) of the entity generally will
depend on the status of the partner (or other owner) and the activities of the entity. Such partner
(or other owner) should consult its tax advisor as to the tax consequences of the entity’s
ownership or disposition of Claims.
The U.S. federal income tax consequences of the Plan are complex. The following
summary is for information purposes only and is not a substitute for careful tax planning and
advice based on the particular circumstances of each holder of a Claim or Equity Interest. Each
holder of a Claim or Equity Interest is urged to consult his, her, or its own tax advisors as to the
U.S. federal income tax consequences, as well as other tax consequences, including under any
applicable state, local, and foreign law, upon implementation of the Plan.
IRS CIRCULAR 230 DISCLOSURE: TO ENSURE COMPLIANCE WITH
REQUIREMENTS IMPOSED BY THE IRS, ANY TAX ADVICE CONTAINED IN THIS
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DISCLOSURE STATEMENT (INCLUDING ATTACHMENTS) IS NOT INTENDED OR
WRITTEN TO BE USED, AND CANNOT BE USED, BY ANY TAXPAYER FOR THE
PURPOSE OF AVOIDING TAX-RELATED PENALTIES UNDER THE TAX CODE. THE
TAX ADVICE CONTAINED IN THIS DISCLOSURE STATEMENT (INCLUDING
ATTACHMENTS) WAS WRITTEN TO SUPPORT THE PROMOTION OR MARKETING
OF THE TRANSACTIONS DESCRIBED IN THIS DISCLOSURE STATEMENT. EACH
TAXPAYER SHOULD SEEK ADVICE BASED ON THE TAXPAYER’S PARTICULAR
CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR
A.

GENERAL CONSEQUENCES OF U.S. HOLDERS OF CLAIMS AND EQUITY
INTERESTS
1.

Realization and Recognition of Gain or Loss, In General

The federal income tax consequences of the implementation of the Plan to a U.S. Holder
of a Claim or Equity Interest will depend, among other things, upon the origin of the holder’s
Claim, when the holder receives payment in respect of such Claim or Equity Interest, whether
the U.S. Holder reports income using the accrual or cash method of tax accounting, whether the
holder acquired its Claim at a discount, and whether the U.S. Holder has taken a bad debt
deduction or worthless security deduction with respect to such Claim or Equity Interest. A U.S.
Holder of an Equity Interest should consult its tax advisor regarding the timing and amount of
any potential worthless stock loss.
Generally, a U.S. Holder of an Allowed Claim will realize gain or loss on the exchange
under the Plan of its Allowed Claim for Cash, in an amount equal to the difference between (i)
the sum of the amount of any Cash and the fair market value on the date of the exchange of any
other property received by the U.S. Holder, and (ii) the adjusted tax basis of the Allowed Claim
exchanged therefor (other than basis attributable to accrued but unpaid interest previously
included in the U.S. Holder’s taxable income). With respect to the treatment of accrued but
unpaid interest and amounts allocable theret.
When gain or loss is recognized as discussed below, such gain or loss may be long-term
capital gain or loss if the Claim or Equity Interest disposed of is a capital asset in the hands of the
U.S. Holder and has been held for more than one year. Each U.S. Holder of an Allowed Claim or
Equity Interest should consult its own tax advisor to determine whether gain or loss recognized
by such holder will be long-term capital gain or loss and the specific tax effect thereof on such
holder.
2.

Holders of Claims in All Classes Except Class 4

Except for Class 4, the Plan provides, in certain circumstances, for a distribution of Cash,
as distributed from time to time (but in no instance to exceed the amount of the Allowed Claim)
to each Allowed Claim against the Debtors. A U.S. Holder of an Allowed Claim in the
foregoing Classes generally will realize gain or loss in an amount equal to the difference, if any,
between (a) the amount of Cash and the fair market value of any other property received in the
exchange (other than amounts allocable to accrued but unpaid interest) and (b) the U.S. Holder’s
adjusted tax basis in the Claim (other than in respect of accrued but unpaid interest). It is
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possible that any loss, or a portion of any gain, realized by a holder of a Claim may have to be
deferred until all of the distributions to such holder are received.
As discussed in the next section, the amount of Cash or other property received in respect
of Claims for accrued but unpaid interest will be taxed as ordinary income, except to the extent
previously included in income by a U.S. Holder under such holder’s method of tax accounting.
3.

Allocation of Consideration to Interest

All distributions in respect of Allowed Claims will be allocated first to the principal
amount of the Allowed Claim (as determined for federal income tax purposes), with any excess
allocated to accrued but unpaid interest (but solely to the extent that interest is an allowable
portion of such Allowed Claim). However, there is no assurance that such allocation would be
respected by the IRS for federal income tax purposes. In general, to the extent any amount
received by a U.S. Holder of a debt instrument is received in satisfaction of accrued interest
during its holding period, such amount will be taxable to the holder as interest income (if not
previously included in the holder’s gross income under the holder’s normal method of
accounting). Conversely, a holder generally recognizes a deductible loss to the extent any
accrued interest claimed was previously included in its gross income and is not paid in full. Each
U.S. Holder of an Allowed Claim is urged to consult its own tax advisor regarding the allocation
of consideration and the taxation or deductibility of unpaid interest for tax purposes.
4.

Market Discount

A U.S. Holder will be considered to have acquired a Claim at a market discount if its tax
basis in the Claim immediately after acquisition is less than the sum of all amounts payable
thereon (other than payments of qualified stated interest, as defined in the Tax Code) after the
acquisition date, subject to a statutorily-defined “de minimis” exception. Market discount
generally accrues on a straight line basis from the acquisition date over the remaining term of the
obligation or, at the U.S. Holder’s election, under a constant yield method. A U.S. Holder that
acquired a Claim at a market discount previously may have elected to include the market
discount in income as it accrued over the term of the Claim.
A U.S. Holder that acquires a Claim at a market discount generally is required to treat
any gain realized on the disposition of the instrument as ordinary income (instead capital gain) to
the extent of accrued market discount not previously included in gr’oss income by the holder.
5.

Bad Debt Deduction and Worthless Securities Deduction

A U.S. Holder of an Allowed Claim that is not a security for purposes of section 165(g)
of the Tax Code who receives, pursuant to the Plan, an amount less than such holder’s tax basis
in that Allowed Claim may be entitled in the year of receipt (or in an earlier year) to a bad debt
deduction under section 166(a) of the Tax Code or may be entitled to a loss under section 165(a)
in the year of receipt. A U.S. Holder of a security, the Allowed Claim with respect to which is
wholly worthless, may be entitled to a worthless securities deduction under sections 165(g) and
165(a) of the Tax Code. A worthless securities deduction is generally treated as a loss from the
sale or exchange of a capital asset. U.S. Holder’s should consult their own tax advisers as to the
appropriate tax year in which to claim a worthless securities deduction. The rules governing the
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timing and amount of deductions place considerable emphasis on the facts and circumstances of
the holder, the obligor and the instrument with respect to which a loss or deduction is claimed.
Such loss or deduction would be limited to the U.S. Holders adjusted tax basis in the
indebtedness underlying its Allowed Claim. U.S. Holders of Allowed Claims are urged to
consult their own tax advisors with respect to their ability to take any loss or deduction described
above.
6.

Limitation on Use of Capital Losses

A U.S. Holder of a Claim who recognizes capital losses as a result of the distributions
under the Plan or as a result of a deduction described in the preceding paragraph will be subject
to limits on the use of such capital losses. For a non-corporate holder, capital losses may be used
to offset any capital gains (without regard to holding periods), and also ordinary income to the
extent of the lesser of (1) $3,000 ($1,500 for married individuals filing separate returns) or
(2) the excess of the capital losses over the capital gains. A non-corporate holder may carry over
unused capital losses and apply them against future capital gains and a portion of their ordinary
income for an unlimited number of years. For corporate holders, capital losses may only be used
to offset capital gains. A corporate holder that has more capital losses than may be used in a tax
year may carry back unused capital losses to the three years preceding the capital loss year, but
may carry over unused capital losses for the five years following the capital loss year
B.

TAX TREATMENT OF LITIGATION TRUST AND U.S. HOLDERS OF
LITIGATION TRUST BENEFICIAL INTERESTS
1.

Classification of the Litigation Trust

The Litigation Trust is intended to qualify as a “liquidating trust” for U.S. federal income
tax purposes. In general, a liquidating trust is not a separate taxable entity, but rather is treated
for U.S. federal income tax purposes as a “grantor trust” (i.e., all income and loss is taxed
directly to the liquidating trust beneficiaries). However, merely establishing a trust as a
liquidating trust does not ensure that it will be treated as a grantor trust for U.S. federal income
tax purposes. The IRS, in Revenue Procedure 94-45, 1994-2 C.B. 684, set forth the general
criteria for obtaining an IRS ruling as to the grantor trust status of a liquidating trust under a
chapter 11 plan. The Litigation Trust will be structured to comply with such general criteria.
Pursuant to the Plan, and in conformity with Revenue Procedure 94-45, all parties (including,
without limitation, the Debtors, the Litigation Trustee, and holders of Allowed General
Unsecured Claims) will be required to treat, for U.S. federal income tax purposes, the Litigation
Trust as a grantor trust of which holders of Allowed General Unsecured Claims are the owners
and grantors. The following discussion assumes that the Litigation Trust will be so respected for
U.S. federal income tax purposes. However, no opinion of counsel has been requested, and the
Litigation Trustee may or may not obtain a ruling from the IRS, concerning the tax status of the
Litigation Trust as a grantor trust. Accordingly, there can be no assurance that the IRS would
not take a contrary position. If the IRS were to challenge successfully the classification of the
Litigation Trust, the U.S. federal income tax consequences to the Litigation Trust could vary
from those discussed herein (including the potential for an entity-level tax on income of the
Litigation Trust).
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2.

General Tax Reporting by the Litigation Trust and Litigation Trust
Beneficiaries

For all U.S. federal income tax purposes, all parties (including, without limitation, the
Debtors, the Litigation Trustee and holders of Allowed General Unsecured Claims) shall treat the
transfer of the assets to the Litigation Trust in accordance with the terms of the Plan. Pursuant to
the Plan, the Litigation Trust assets (other than assets allocable to Disputed Claims) shall be
treated, for U.S. federal income tax purposes, as having been transferred, subject to any
obligations relating to those assets, directly to the holders of the respective Claims (with each
holder receiving an undivided interest in such assets in accordance with their economic interests
in such assets), followed by the transfer by the holders of such assets to the Litigation Trust.
Accordingly, all parties shall treat the Litigation Trust as a grantor trust of which the holders of
Allowed General Unsecured Claims are the owners and grantors, and treat such holders as the
direct owners of an undivided interest in the Litigation Trust assets (other than any assets
allocable to Disputed Claims), consistent with their economic interests therein, for all U.S.
federal income tax purposes.
Allocations of taxable income of the Litigation Trust (other than taxable income allocable
to any assets allocable to, or retained on account of, Disputed Claims) shall be determined by
reference to the manner in which an amount of cash equal to such taxable income would be
distributed (were such cash permitted to be distributed at such time) if, immediately prior to such
deemed distribution, the Litigation Trust had distributed all its assets (valued at their tax book
value, and other than assets allocable to Disputed Claims) to the holders of Allowed General
Unsecured Claims, adjusted for prior taxable income and loss and taking into account all prior
and concurrent distributions from the Litigation Trust. Similarly, taxable loss of the Litigation
Trust shall be allocated by reference to the manner in which an economic loss would be borne
immediately after a liquidating distribution of the remaining Litigation Trust assets. The tax book
value of the Litigation Trust assets for this purpose shall equal their fair market value on the date
of the transfer of the Litigation Trust assets to the Litigation Trust, adjusted in accordance with
tax accounting principles prescribed by the Tax Code, applicable Treasury Regulations, and
other applicable administrative and judicial authorities and pronouncements.
As soon as reasonably practicable, the Responsible Person shall make a good faith
valuation of the Litigation Trust assets. All parties to the Litigation Trust must consistently use
such valuation for all U.S. federal income tax purposes. The valuation will be made available
from time to time, as relevant for tax reporting purposes.
Taxable income or loss allocated to a holder of an Allowed General Unsecured Claim
will be treated as income or loss with respect to such holder’s undivided interest in the Litigation
Trust assets, and not as income or loss with respect to its prior Allowed Claim. The character of
any income and the character and ability to use any loss will depend on the particular situation of
the holder.
The U.S. federal income tax obligations of a U.S. Holder with respect to its Litigation
Trust beneficial interest are not dependent on the Litigation Trust distributing any cash or other
proceeds. Thus, a holder may incur a U.S. federal income tax liability with respect to its
allocable share of the Litigation Trust’s income even if the Litigation Trust does not make a
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concurrent distribution to the holder. In general, other than in respect of Cash retained on
account of Disputed Claims and distributions resulting from undeliverable distributions (the
subsequent distribution of which still relates to a holder’s Allowed Claim), a distribution of cash
by the Litigation Trust will not be separately taxable to a Litigation Trust beneficiary since the
beneficiary is already regarded for federal income tax purposes as owning the underlying assets
(and was taxed at the time the cash was earned or received by the Litigation Trust). Holders are
urged to consult their tax advisors regarding the appropriate federal income tax treatment of any
subsequent distributions of cash originally retained by the Litigation Trust on account of
Disputed Claims.
C.

INFORMATION REPORTING AND WITHHOLDING

Distributions under the Plan are subject to applicable tax reporting and withholding.
Under federal income tax law, interest, dividends and other reportable payments may, under
certain circumstances, be subject to “backup withholding” at then applicable rates (currently
28%). Backup withholding generally applies if the U.S. Holder (a) fails to furnish its social
security number or other taxpayer identification number (“TIN”), (b) furnishes an incorrect TIN,
(c) fails properly to report interest or dividends or (d) under certain circumstances, fails to
provide a certified statement, signed under penalty of perjury, that the TIN it provided is correct
and that it is a United States person that is not subject to backup withholding. Backup
withholding is not an additional tax but merely an advance payment, which may be refunded to
the extent it results in an overpayment of tax, provided the required information is timely
provided to the IRS. Certain persons are exempt from backup withholding, including, in most
circumstances, corporations and financial institutions.
Treasury Regulations generally require a taxpayer to disclose certain transactions on its
federal income tax return, including, among others, certain transactions that result in a taxpayer
claiming a loss in excess of a specified threshold. Holders are urged to consult their tax advisors
as to whether the transactions contemplated by the Plan would be subject to these or other
disclosure or information reporting requirements. The foregoing summary is provided for
informational purposes only. U.S. Holders of Claims are urged to consult their tax advisors
concerning the federal, state, local and foreign tax consequences of the Plan.
ARTICLE XI.
DEFINITIONS AND INTERPRETATION
A.

DEFINITIONS

Unless the context otherwise requires, the following terms shall have the following
meanings when used in capitalized form herein:
1.

“A2W” has the meaning set forth in Article III.B. hereof.

2.
“Accrued Professional Compensation” ” means, at any given moment, all accrued
and/or unpaid fees and expenses owed to Professionals to the extent provided in the budget
agreed to among the Committee, the Debtors and GSO (including, without limitation, fees or
expenses allowed or awarded by a Final Order of the Bankruptcy Court) for legal, financial
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advisory, accounting, liquidation and other Professional services and reimbursement of expenses
of such Professionals that are awardable and allowable under sections 328, 330(a) or 331 of the
Bankruptcy Code, or otherwise rendered prior to the Effective Date, including in connection with
(a) applications filed pursuant to sections 330 and 331 of the Bankruptcy Code; (b) motions
seeking the enforcement of the provisions of the Plan or Confirmation Order, by all Professionals
in the Chapter 11 Cases that the Bankruptcy Court has not denied by a Final Order, to the extent
that any such fees and expenses have not previously been paid regardless of whether a fee
application has been filed for any such amount; and (c) applications for allowance of
Administrative Claims arising under sections 503(b)(2), 503(b)(3), 503(b)(4) or 503(b)(6) of the
Bankruptcy Code. To the extent any amount of a Professional’s fees or expenses are denied by
Final Order, then those amounts shall no longer be Accrued Professional Compensation. To the
extent the Bankruptcy Court or any higher court approves by a Final Order any amount of a
Professional’s fees or expenses, then those amounts shall be Allowed Administrative Claims.
3.
“Administrative Claims” means Claims for costs and expenses of administration
under sections 503(b), 507(b) or 1114(e)(2) of the Bankruptcy Code, including, without
limitation: the actual and necessary costs and expenses incurred after the Petition Date of
preserving the Estates and operating the businesses of the Debtors (such as wages, salaries or
commissions for services and payments for goods and other services and leased premises), but
excluding any Accrued Professional Compensation. Any fees or charges assessed against the
estates of the Debtors under section 1930 of chapter 123 of title 28 of the United States Code are
excluded from the definition of Administrative Expense Claim and shall be paid in accordance
with Article V.N of the Plan. Notwithstanding anything to the contrary herein, the filing of an
Administrative Claim shall not be required in order to receive payment for any tax liability
described in sections 503(b)(1)(B) and (C) in accordance with section 503(b)(1)(D) of the
Bankruptcy Code.
4.
“Administrative Claims Bar Date” means the first Business Day that is thirty (30)
days after the Effective Date and is the deadline for a holder of an Administrative Claim to file a
request with the Bankruptcy Court for payment of such Administrative Claim in the manner
indicated in Article II herein.
5.
“Allowed” means, with respect to any Claim against the Debtors, except as
otherwise provided herein: (a) a Claim that has been scheduled by the Debtors in their Schedules
filed in the Chapter 11 Cases as other than disputed, contingent or unliquidated and as to which
the Debtors or other parties-in-interest have not filed an objection by the Claims Objection Bar
Date; (b) a Claim filed in the Chapter 11 Cases and that either is not Disputed by the Claims
Objection Bar Date or has been allowed by a Final Order; (c) a Claim, the amount of which has
been estimated by order of the Bankruptcy Court pursuant to section 502(c) of the Bankruptcy
Court; (d) a Claim filed in the Chapter 11 Cases that is allowed: (i) in any stipulation of amount
and nature of Claim executed prior to the Effective Date and approved by the Bankruptcy Court;
(ii) in any stipulation or written agreement with the Responsible Person, as applicable, of amount
and nature of Claim executed on or after the Effective Date; or (iii) in or pursuant to any
contract, instrument or other agreement entered into or assumed in connection herewith; (e) a
Claim that is allowed pursuant to the terms of this Plan or (f) a Disputed Claim that the Debtors
or Responsible Person ultimately determine will not be objected to (such claim being deemed
allowed at the time such determination is made).
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6.

“Ballot” has the meaning set forth in Article I.

7.
“Bankruptcy Code” means sections 101 et seq. of title 11 of the United States
Code, and applicable portions of titles 18 and 28 of the United States Code.
8.
Delaware.

“Bankruptcy Court” means the United States Bankruptcy Court for the District of

9.
“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure,
promulgated under 28 U.S.C. § 2075, the Local Rules of Bankruptcy Practice and Procedure of
the U.S. Bankruptcy Court for the District of Delaware, the Local Rules of Civil Practice and
Procedure of the U.S. District Court for the District of Delaware, and general orders and
chambers procedures of the Bankruptcy Court, each as applicable to the Chapter 11 Cases and as
amended from time to time.
10.

“Bar Date” has the meaning set forth in Article V.

11.
“Bar Date Order” means Order Granting Motion of Debtors and Debtors in
Possession for Entry of an Order Establishing Deadlines for Filing Proofs of Claim and Section
503(b)(9) Claim Requests and Approving the Form and Manner of Notice Thereof [D.I. 270].
12.

“BMC” means BMC Group, Inc., the Debtors’ Claims Agent and Voting Agent.

13.
“Books and Records” means, with respect to the Debtors, all books and records of
such Debtor(s), including, without limitation, all documents and communications of any kind,
whether physical or electronic.
14.
“Business Day” means any day, other than a Saturday, Sunday or “legal holiday”
(as that term is defined in Bankruptcy Rule 9006(a))..
15.
“Cash” means cash and cash equivalents including but not limited to bank
deposits, checks and similar items.
16.
“Causes of Action” means all claims, actions, causes of action, choses in action,
suits, debts, dues, sums of money, accounts, reckonings, bonds, bills, specialties, covenants,
contracts, controversies, agreements, promises, variances, trespasses, damages, judgments,
remedies, rights of setoff, third-party claims, subrogation claims, contribution claims,
reimbursement claims, indemnity claims, counterclaims and crossclaims (including, without
limitation, all claims and any avoidance, preference, recovery, subordination or other actions
against insiders and/or any other entities under the Bankruptcy Code) or other applicable law
against any Person or Entity, based in law or equity, including, without limitation, under the
Bankruptcy Code or other applicable law, whether direct, indirect, derivative or otherwise and
whether asserted or unasserted, known or unknown, as of the Effective Date.
17.
“Chapter 11 Cases” means the chapter 11 cases commenced when the Debtors
each filed voluntary petitions for relief under chapter 11 of the Bankruptcy Code on the Petition
Date and with the following case numbers: 13-12878 (PJW), 13-12879 (PJW), 13-12880 (PJW), 13-
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12881 (PJW). 13-12882 (PJW) and 13-12883 (PJW), which are jointly administered under case
number 13-12878 (PJW).

18.
“Claim” means a “claim” as such term is defined in section 101(5) of the
Bankruptcy Code.
19.
“Claims Agent” means BMC Group, Inc., the Bankruptcy Court appointed claims,
and noticing agent in these jointly administered Chapter 11 Cases.
20.
“Claims Objection Bar Date” means the bar date for objecting to proofs of Claim,
which shall be one hundred twenty (120) days after the Effective Date; provided, however, that
the Debtors or the Responsible Person may seek additional extensions of this date from the
Bankruptcy Court, with notice only to those parties entitled to notice in the Chapter 11 Cases
pursuant to Bankruptcy Rule 2002. A party requesting to extend the Claims Objection Bar Date
may specify which entities may benefit from such an extension.
21.
“Class” means a category of holders of Claims or Equity Interests as set forth in
Error! Reference source not found. herein and pursuant to section 1122(a) of the Bankruptcy
Code.
22.

“Company” has the meaning set forth in Article III.B herein.

23.
“Confirmation Date” means the date on which the Confirmation Order is entered
by the Bankruptcy Court.
24.
“Confirmation Hearing” means the hearing held by the Bankruptcy Court,
pursuant to section 1128 of the Bankruptcy Code, to consider the confirmation of the Plan under
section 1129 of the Bankruptcy Code, as such hearing may be adjourned or continued from time
to time.
25.
“Confirmation Order” means the order of the Bankruptcy Court confirming the
Plan pursuant to section 1129 of the Bankruptcy Code in form and substance satisfactory to GSO
and the Creditors Committee.
26.
“Creditor” means a “creditor” as such term is defined in section 101(10) of the
Bankruptcy Code.
27.
“Creditors Committee” means the Official Committee of Unsecured Creditors
appointed in the Chapter 11 Cases by the U.S. Trustee.
28.
“D&O Insurance Policies” means all primary and excess insurance policies of the
Debtors that provide for, among other things, coverage for liability related to the actions or
omissions of the Debtors’ directors and officers.
29.
“Debtors” means collectively, Velti Inc., Air2Web, Inc., Air2Web Interactive,
Inc., Velti North America, Inc., Velti North America Holdings, Inc. and Velti US Holdings, Inc.
and where applicable, the Estates thereof.
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30.
“DIP Financing” means the postpetition financing provided to the Debtors by the
DIP Lenders pursuant to and under the DIP Order.
31.

“DIP Lenders” means the lenders party to the DIP Financing under the DIP

Order.
32.
“DIP Order” means the Final Order Under 11 U.S.C. §§ 105, 361, 362, 363(c),
363(m), 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1), 364(e) and 507 and Bankruptcy Rules 2002,
4001 and 9014 (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the
Debtors to Use Cash Collateral and (III) Granting Adequate Protection to Prepetition Secured
Lenders [D.I. 115].
33.
“Disbursing Agent” means the person or entity empowered and authorized to
make all Distributions pursuant to Article V.C herein.
34.
“Disclosure Statement” means this Disclosure Statement for the Debtors’ Plan of
Liquidation under Chapter 11 of the Bankruptcy Code, dated March 6, 2014, prepared and
distributed in accordance with the Bankruptcy Code, the Bankruptcy Rules and any other
applicable law, and approved by the Bankruptcy Court, as amended, supplemented or modified
from time to time.
35.
“Disputed” means, with respect to any Claim: (a) listed on the Schedules as
unliquidated, disputed or contingent, unless a proof of Claim has been filed in a liquidated, noncontingent amount; (b) as to which the Debtors, the Responsible Person or any other party in
interest, has interposed a timely objection or request for estimation in accordance with the
Bankruptcy Code and the Bankruptcy Rules; or (c) as otherwise disputed in accordance with
applicable bankruptcy or insolvency law, which objection, request for estimation or dispute has
not been withdrawn or determined by a Final Order.
36.
“Disputed Claims Reserve” means the reserve funds created pursuant to
Article VI.A. herein.
37.

“Distributions” means the distributions of Cash to be made in accordance with the

Plan.
38.
“Effective Date” means a Business Day selected by the Debtors and the Creditors
Committee that is on or after the date by which all conditions precedent specified in Article VIII
Error! Reference source not found.of the Plan have been satisfied or waived. Within five (5)
Business days of the Effective Date, notice of the Effective Date shall be filed in the Bankruptcy
Court.
39.

“Entity” has the meaning set forth in section 101(15) of the Bankruptcy Code.

40.
“Equity Interest” means any equity security in a Debtor as that term is defined in
section 101(16) of the Bankruptcy Code.
41.
“Estates” means the Debtors’ estates created pursuant to section 541 of the
Bankruptcy Code upon the filing of the Chapter 11 Cases.
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42.
“Final APA” means that certain Amended and Restated Asset Purchase
Agreement dated as of January 3, 2014, by and between GSO MMBU Acquisition LLC and
Air2Web, Inc., Velti Inc., Air2Web Interactive, Inc., Velti Netherlands B.V., Zaypay
International B.V., Mobile Interactive Group Limited. Velti DR Limited Velti plc, Velti Mobile
Platforms Limited and Velti S.A. (solely for Sections 4.1(g), 4.3.3.10 and 4.22 thereof).
43.

“Final Decree” means the decree contemplated under Bankruptcy Rule 3022.

44.
“Final Order” means an order or judgment of the Bankruptcy Court, or other
court of competent jurisdiction with respect to the subject matter, which has not been reversed,
stayed, modified or amended, and as to which the time to file an appeal, motion for
reconsideration or rehearing, or request for a stay has expired with no appeal, motion for
reconsideration or rehearing, or request for a stay having been timely filed; provided, that the
possibility that a motion under Rule 60 of the Federal Rules of Civil Procedure, or any analogous
rule under the Bankruptcy Rules, may be filed relating to such order shall not prevent such order
from being a Final Order.
45.

“General Bar Date” means March 17, 2014 as established in the Bar Date Order

46.
“General Unsecured Claims” means Claims against any Debtor that are not
Administrative Claims, Accrued Professional Compensation Claims, Senior Secured Loan
Claims, Other Secured Claims, Priority Tax Claims, Other Priority Claims, or Equity Interests.
For the avoidance of doubt, General Unsecured Claims shall not include the Intercompany
Claims and the GSO Deficiency Claim.
47.
“Global Settlement” means the settlement among the Debtors, GSO and the
Creditors Committee embodied in Article IV of the Plan.
48.
“GSO” means collectively, GSO Capital Partners, GSO Credit-A Partners LP,
GSO Palmetto Opportunistic Investment Partners LP, GSO Coastline Credit Partners L.P., GSO
MMBU Acquisition LLC and each of their respective affiliates, the postpetition lenders to the
Debtors and the Senior Secured Loan Lenders.
49.
“GSO Causes of Action” means all Causes of Action of the Debtors other than
those against the Persons set forth on Schedule 2 of the Plan or that become Vested Causes of
Action pursuant to the process set forth in Article IX.D. of the Plan.
50.
“GSO Deficiency Claim” means the unsecured, non-priority claim of GSO in the
approximate amount of $41,661,292, on account of its deficiency and adequate protection
claims.
51.

“HSBC” has the meaning set forth in Article III.C hereof

52.
“Impaired” means “impaired” within the meaning of sections 1123(a)(4) and
1124 of the Bankruptcy Code, with respect to a Claim, Equity Interest, or Class of Claims or
Equity Interests.
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53.
“Indemnified Persons” means the Responsible Person (including in its capacity as
the Litigation Trustee and Disbursing Agent), and the Responsible Person’s employees, officers,
directors, agents, Representatives, and other professionals, as the case may be.
54.
“Intercompany Claims” means (i) the claims of any Debtor against another
Debtor; and (ii) the claims of any affiliate (as such term is defined in Section 101(2) of the
Bankruptcy Code), or any entity within the Velti plc corporate structure, against any of the
Debtors other the Mobclix Claims.
55.

“Jeffries” means Jefferies LLC, the Debtors’ investment banker.

56.
“Lien” shall mean any lien, mortgage, charge, security interest, pledge or other
encumbrance against or interest in property to secure payment or performance of a claim, debt or
litigation.
57.
“Litigation Trust” means the litigation trust formed pursuant to Article IV.B.
hereof and the Litigation Trust Agreement, the beneficiaries of which are the holders of Allowed
General Unsecured Claims, and the GSO Deficiency Claim.
58.
“Litigation Trust Agreement” means an agreement establishing the Litigation
Trust, dated as of the Effective Date, which will be filed as part of the Plan Supplement.
59.
“Litigation Trust Distributable Cash” means the Cash funded and to be funded
into the Litigation Trust pursuant to Article IV.C of the Plan and any other assets of the
Litigation Trust reduced to Cash net of all expenses and costs of operating or effectuating the
duties of the Litigation Trust and establishing any reserves as the Litigation Trustee may
determine is necessary in its sole discretion pursuant to the terms of the Litigation Trust
Agreement.
60.
“Litigation Trust Distribution” means the distributions of Litigation Trust
Distributable Cash to be made by the Litigation Trustee in accordance with the terms of the Plan
and the Litigation Trust Agreement.
61.
“Litigation Trustee” means the trustee of the Litigation Trust appointed pursuant
to this Plan and the Litigation Trust Agreement.
62.

“MIG” has the meaning set forth in Article III.B. hereof.

63.
“Mobclix Claims” means any claim of Mobclix, Inc., a Chapter 7 debtor at
Bankruptcy Case 13-12887-PJW filed on a proof of claim against any of the Debtors.
“Other Priority Claims” means Claims accorded priority in right of payment
64.
under section 507(a) of the Bankruptcy Code, other than Priority Tax Claims.
65.
“Other Secured Claims” ” means any Secured Claims other than Senior Secured
Loan Claims..
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66.
“Person” means an individual, partnership, corporation, limited liability company,
cooperative, trust, estate, unincorporated organization, association, joint venture, government
unit or agency or political subdivision thereof or any other form of legal entity or enterprise.
67.
“Petition Date” means November 4, 2013, the date on which the Debtors filed the
Chapter 11 Cases.
68.
“Plan” means the Debtors’ Plan of Liquidation Under Chapter 11 of the
Bankruptcy Code including exhibits and supplements, either in its present form or as it may be
altered, amended, modified or supplemented from time to time in accordance with the
Bankruptcy Code or the Bankruptcy Rules, which shall be in form and substance acceptable to
GSO and the Creditors Committee.
69.
“Plan Supplement” means the supplement to the Plan containing certain
documents and forms of documents specified in the Plan, which documents and forms shall be
filed with the Bankruptcy Court no later than ten (10) days prior to the deadline to object to
confirmation of the Plan and be in form and substance acceptable to GSO and the Creditors
Committee.
70.

“PLC” has the meaning set forth in Article III.B. hereof.

71.

“Priority Claims” means Priority Tax Claims and Other Priority Claims.

72.
“Priority Tax Claims” means Claims of governmental units of the kind specified
in section 507(a)(8) of the Bankruptcy Code.
73.
“Pro Rata” shall mean the proportion that the amount of a Claim in a particular
Class or Classes bears to the aggregate amount of all Claims (including Disputed Claims, but
excluding disallowed Claims) in such Class or Classes, unless this Plan provides otherwise.
74.
“Professionals” means any Person employed in the Chapter 11 Cases pursuant to
a Final Order in accordance with sections 327, 328 or 1103 of the Bankruptcy Code, and to be
compensated for services rendered prior to the Effective Date pursuant to sections 327, 328, 329,
330 or 331 of the Bankruptcy Code.
75.
company.

“Purchaser” means GSO MMBU Acquisition LLC, a Delaware limited liability

76.
“Record Date” means the date that the Disclosure Statement is approved by the
Bankruptcy Court.
77.
“Released Parties” means collectively, GSO and GSO’s Representatives,
including without limitation any employee, officer, director or other Representative of the
Debtors who is also (or becomes) a Representative of GSO, including without limitation the
parties set forth on Schedule 1 hereto; provided that no person on Schedule 2 hereto shall be
deemed to be a Released Party.
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78.
“Representatives” means, with regard to an Entity (including the Debtors), any
current or former officers, directors, employees, attorneys, Professionals, accountants,
investment bankers, financial advisors, consultants, agents and other representatives.
79.
“Responsible Person” shall mean Charles C. Reardon, or such other person as the
Creditors Committee may choose in their sole discretion serving as the Responsible Person
pursuant to this Plan (including as the Litigation Trustee).
80.

“Resolution Event” has the meaning set forth in Article I hereof.

81.

“Sale” has the meaning set forth in Article V hereof.

82.

“Sale Motion” has the meaning set forth in Article V hereof.

83.
“Schedules” mean the schedules of assets and liabilities, schedules of executory
contracts and statements of financial affairs filed by the Debtors pursuant to section 521 of the
Bankruptcy Code, as may be amended, modified or supplemented from time to time.
84.
“Secured Claims” means Claim(s) against the Debtors that are secured by a Lien
on property in which the Estates have an interest, which Liens are valid, perfected and
enforceable under applicable law or by reason of a Final Order, or that are subject to setoff under
section 553 of the Bankruptcy Code, this Plan and the Confirmation Order, to the extent of the
value of the Claim holder’s interest in the Estates’ interest in such property or to the extent of the
amount subject to setoff, as applicable, as determined pursuant to section 506(a) of the
Bankruptcy Code.
85.
“Senior Secured Loan” means that certain the Credit Agreement, dated as of
August 10, 2012 and all documents and instruments executed in connection therewith.
86.
“Senior Secured Loan Agent” means HSBC Bank USA, National Association, as
administrative and syndication agent under the Senior Secured Loan and any successor in
interest.
87.
“Senior Secured Loan Claims” means those Claims asserted in connection with
the Senior Secured Loan.
88.

“Senior Secured Loan Lenders” means the lenders under the Senior Secured

89.

“Tax Code” means the United States Internal Revenue Code of 1986, as amended.

Loan.

90.
“Tax Returns” means all tax returns, reports, certificates, forms or similar
statements or documents, including amended tax returns or requests for refunds.
91.
“U.S. Trustee” means the United States Trustee appointed under Article 591 of
title 28 of the United States Code to serve in the District of Delaware.
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92.
“Unimpaired” means not “impaired” within the meaning of sections 1123(a)(4)
and 1124 of the Bankruptcy Code, with respect to a Claim, Equity Interest, or Class of Claims or
Equity Interests.
93.

“Velti” has the meaning set forth in Article III.B. hereof.

94.

“Voting Deadline” means 4:00 p.m. (Prevailing Pacific Time) on May 20, 2014.

95.
“Vested Causes of Action” means those certain Causes of Action against the
Persons set forth on Schedule 2 of the Plan and vested in the Litigation Trust pursuant to the
terms of the Plan.
B.

OTHER TERMS

The words “herein,” “hereof,” “hereto,” “hereunder” and others of similar import refer to
the Disclosure Statement as a whole and not to any particular article, section or clause contained
in the Disclosure Statement. A reference to an “Article” refers to an Article, or referenced
portion thereof, of the Plan. A term used herein that is not defined herein shall have the meaning
ascribed to that term, if any, in or by the Bankruptcy Code. The rules of construction set forth in
section 102 of the Bankruptcy Code shall apply in constructing the Disclosure Statement.
C.

EXHIBITS

All Exhibits to the Plan and the Plan Supplement are incorporated by reference into and
are made a part of the Plan as if set forth in full herein.
ARTICLE XII.
CONCLUSION
The Debtors believe that confirmation and implementation of the Plan is in the best
interests of all creditors, and urge holders of Impaired Claims in Classes 1 and 3 to vote to accept
the Plan and to evidence such acceptance by returning their ballots so that they will be received
no later than 4:00 p.m. (prevailing Pacific Time) on May 20, 2014.
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Velti Inc., et al.
Liquidation and Recovery Analysis
Case No. 13-12878-PJW
This analysis has been prepared by management based on the Company’s current estimates and knowledge of events as expected to be on or around
May 31, 2014. Although the estimates and assumptions that were made in preparing the analysis are considered reasonable by management, they are
inherently subject to significant uncertainties and contingencies. Accordingly, there can be no assurance that the estimates shown below will be realized.
Actual results may therefore vary materially from those presented.

Note
($000s)
Estimated Proceeds from Sale of Assets

Chapter 7
Estimated Proceeds
Available under Chapter 7
Low
High

Chapter 11
Estimated Proceeds
Available under Chapter 11
Low
High

(A)

Cash and Cash Equivalents
Other Asset Recoveries
Liquidation Proceeds:

1,050
25
1,075

1,050
50
1,100

1,050
25
1,075

1,050
50
1,100

(21)
(100)
954

(11)
(50)
1,039

1,075

1,100

954

1,039

Claims Recovery:
Chapter 7 Administrative Costs

(B)

Trustee Fees
Trustee Professional Fees
Funds Available for Wind Down Expenses:
Wind Down Expenses

(C)

Estimated Wind Down Professional Fees
Estimated Operating Expenses
Funds Available for Administrative / Priority Claims:
Administrative / Priority Claims

(50)
(50)
975

(25)
(25)
1,050

(D)

Estimated Administrative Claims
Estimated Priority Claims
Funds Available for the Litigation Trust:

(50)
(200)
704

(10)
(100)
929

(50)
(200)
725

(10)
(100)
940

929

(300)
(250)
175

(300)
(250)
390

300

300

Litigation Trust
Litigation Trust Pro Rata Distribution
Litigation Trust Professional Fee Reserve
Funds Available for Secured Claimants:

(E)
(F)

704

Funds Available for Unsecured Claimants:

(G)

-

-

(H)

42,000
1.7%

42,000
2.2%

42,000
0.4%

42,000
0.9%

(I)

9,000
0.0%

4,500
0.0%

9,000
3.3%

4,500
6.7%

Secured Lender Claimants
Secured Prepetition Lender Claims
% Recovery for Secured Lender Claimants
General Unsecured Claimants
Estimated Unsecured Claims
% Recovery for Unsecured Claimants

Case 13-12878-PJW

Doc 361-4

Filed 04/12/14

Page 3 of 4

Velti Inc., et al.1
Case No. 13-12878-PJW
(Jointly Administered)
GENERAL NOTES PERTAINING TO THE LIQUIDATION ANALYSIS

On November 4, 2013 (the “Petition Date”), the above-captioned debtors and debtors in
possession (the “Debtors”) filed voluntary petitions for relief under chapter 11 of title 11 of
the United States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for
the District of Delaware. The Debtors’ chapter 11 cases are jointly administered under Case
No. 13-12878-PJW. With the assistance of their advisors, the Debtors’ management prepared
the attached Liquidation and Recovery Analysis (“Liquidation Analysis”).
The Liquidation Analysis was not prepared with the intention of strict compliance with the
guidelines for projected financial statements published by the American Institute of Certified
Public Accountants (“AICPA”) or the Financial Accounting Standards Board (“FASB”). Velti’s
independent auditors have neither compiled nor examined the accompanying prospective
financial information to determine the reasonableness thereof, and accordingly, have not
expressed any opinion or any other form of assurance with respect thereto.
The Liquidation Analysis provided herein was prepared by the management of Velti in good
faith based upon assumptions believed to be reasonable and applied in a manner consistent with
past practice. The Liquidation Analysis is based upon a variety of estimates and assumptions,
which, though considered by management to be reasonable, may not be realized and are
inherently subject to business, economic and competitive uncertainties and contingencies.
Velti’s management cautions that there can be no assurance that the values reflected in the
Liquidation Analysis would be realized if such a liquidation were to occur, and actual results
could vary materially and adversely from those shown here. Certain assumptions inevitably will
not materialize, and events and circumstances occurring subsequent to the date on which these
projections were prepared may be different from those assumed, or may be unanticipated and
thus may affect financial results in a material and possibly adverse manner. The Liquidation
Analysis, therefore, may not be relied upon as a guaranty or other assurance of the actual results
that will occur.

1

The Debtors are the following six entities (the last four digits of their respective taxpayer identification numbers
follow in parentheses): Velti Inc. (4475), Air2Web, Inc. (5572), Air2Web Interactive, Inc. (2364), Velti North
America, Inc. (8900), Velti North America Holdings, Inc. (3953) and Velti US Holdings, Inc. (8299).
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Liquidation Analysis Assumptions
This Liquidation Analysis assumes that the Debtors’ current Chapter 11 cases convert to Chapter 7
proceedings with liquidation occurring over a three-month period, beginning May 31, 2014 (“the Subject
Date”). During this period, all operating assets would be disposed of through sale, liquidation and/or
termination as appropriate. This Liquidation Analysis was prepared using the Debtor’s forecasted
unaudited book values as of the Subject Date, where available.
Note A – Estimated Proceeds from Sale of Assets
Management estimates a cash balance of $1.05 million on the Subject Date, consisting of operating cash
and funds held by the Litigation Trust. Other asset recoveries include the minimal collection of
outstanding account receivable balances for the ninety days following the Subject Date.
Note B – Chapter 7 Administrative Costs
Chapter 7 Trustee’s Fees include those fees associated with the appointment of a Chapter 7 trustee and are
calculated in accordance with Section 326 of the Bankruptcy Code. Trustee Professional Fees include
legal and accounting fees incurred during the three-month liquidation period. Professional fees are
estimated based upon historical experience in other cases.
Note C – Estimated Wind Down Expenses
Under a Chapter 11, management estimates certain wind down expenses will be incurred, including fees
for counsel, the Responsible Party, and tax professionals.
Note D – Administrative / Priority Claims
Administrative and priority claims assume filed, valid claims as of the applicable bar date.
Note E – Litigation Trust
For purposes of the Liquidation Analysis, management relied upon the values as outlined in the Funding
of the Litigation Trust in the Debtors’ filed Disclosure Statement.
Note F – Funds Available for Secured Claimants
Due to the inherently uncertain nature of litigation, the estimated recoveries do not include potential
proceeds generated by the Chapter 7 Trustee from pursuing potential causes of action. Refer to the
Debtors’ Disclosure Statement.
Note G – Funds Available for Unsecured Claimants
Due to the inherently uncertain nature of litigation, the estimated recoveries do not include potential
proceeds generated by the Litigation Trust. Refer to the Debtors’ Disclosure Statement.
Note H – Secured Prepetition Lender Claims
Assume filed, valid claims as of the applicable bar date. These claims reflect the amount of the remaining
Senior Secured Loan Claims after giving effect to the GSO credit bid as described in Article V.D.3.
herein
Note I – General Unsecured Claims
Assume filed, valid claims as of the applicable bar date.
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