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TRENK, DiPASQUALE,
DELLA FERA & SODONO, P.C.
347 Mt. Pleasant Avenue, Suite 300
West Orange, New Jersey 07052
(973) 243-8600
Anthony Sodono, III
Michele M. Dudas
Counsel to VoicePulse, Inc.,
Chapter 11 Debtor and Debtor-in-Possession
UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY

In re:

Chapter 11

VOICEPULSE, INC.,

Case No. 16-25075 (MBK)
Debtor.

Honorable Michael B. Kaplan
Hearing Date and Time: December 5,
2016, at 10:00 a.m.

MOTION OF VOICEPULSE, INC., CHAPTER 11 DEBTOR AND
DEBTOR-IN-POSSESSION, FOR ENTRY OF ORDER (I) APPROVING
THE SALE OF DEBTOR’S ASSETS, FREE AND CLEAR OF LIENS,
CLAIMS, AND INTERESTS PURSUANT TO 11 U.S.C. § 363(b), (f),
AND (m); (II) ASSIGNING RIGHTS UNDER CERTAIN CONTRACTS
PURSUANT TO 11 U.S.C. § 365; (III) REJECTING ALL OTHER
UNEXPIRED EXECUTORY CONTRACTS AND UNEXPIRED LEASES
ON THE CLOSING DATE PURSUANT TO 11 U.S.C. § 365;
(IV) SEEKING WAIVER OF THE STAY REQUIREMENTS UNDER FED.
R. BANKR. P. 6004(h); AND (V) GRANTING RELATED RELIEF
PLEASE TAKE NOTICE that on December 5, 2016, at 10:00 a.m., or as soon
thereafter as counsel may be heard, VoicePulse, Inc., Chapter 11 debtor and debtor-in-possession
herein (“Debtor”), will move before the Honorable Michael B. Kaplan, United States Bankruptcy
Judge, in the United States Bankruptcy Court for the District of New Jersey, 402 East State
Street, Trenton, New Jersey, for an Order (I) approving the sale of the Debtor’s assets, free and
clear of liens, claims and interests pursuant to 11 U.S.C. § 363(b), (f) and (m); (II) assigning the
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Debtor’s rights under uncertain contracts pursuant to 11 U.S.C. § 365; (III) rejecting all other
contracts and unexpired leases on the Closing Date pursuant to 11 U.S.C. § 365; (IV) seeking a
waiver of the stay requirements pursuant to Fed. R. Bankr. P. 6004(h); and (V) granting related
relief (the “Motion”).
PLEASE TAKE FURTHER NOTICE, that in support of the Motion, the Debtor shall
rely upon the enclosed Application filed in support of the relief requested with exhibits annexed
thereto.
PLEASE TAKE FURTHER NOTICE, that objections, if any, to the relief requested
in the Motion shall: (i) be in writing; (ii) state with particularity the basis of the objection; and
(iii) be filed with the Clerk of the United States Bankruptcy in accordance with D.N.J. LBR
9013-1.
PLEASE TAKE FURTHER NOTICE, that as the Motion does not involve any
complex issue of law, no brief is required.
PLEASE TAKE FURTHER NOTICE, that unless an objection is timely filed and
served, the Motion will be deemed uncontested in accordance with D.N.J. LBR 9013-3(d) and
the relief may be granted without a hearing.
PLEASE TAKE FURTHER NOTICE, that an order granting the relief requested
herein is submitted herewith and made part of the Motion herein.
TRENK, DIPASQUALE,
DELLA FERA & SODONO, P.C.
Attorneys for VoicePulse, Inc.,
Chapter 11 Debtor and Debtor-in-Possession

By: /s/ Anthony Sodono, III
ANTHONY SODONO, III
Dated: November 7, 2016
4824-7025-2603, v. 1
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TRENK, DiPASQUALE,
DELLA FERA & SODONO, P.C.
347 Mt. Pleasant Avenue, Suite 300
West Orange, New Jersey 07052
(973) 243-8600
Anthony Sodono, III
Michele M. Dudas
Counsel to VoicePulse, Inc.,
Chapter 11 Debtor and Debtor-in-Possession
UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY

In re:

Chapter 11

VOICEPULSE, INC.,

Case No. 16-25075 (MBK)
Debtor.

Honorable Michael B. Kaplan
Hearing Date and Time: December 5,
2016, at 10:00 a.m.

APPLICATION OF VOICEPULSE, INC., CHAPTER 11 DEBTOR AND
DEBTOR-IN-POSSESSION, IN SUPPORT OF MOTION (I) APPROVING
THE SALE OF DEBTOR’S ASSETS, FREE AND CLEAR OF LIENS,
CLAIMS, AND INTERESTS PURSUANT TO 11 U.S.C. § 363(b), (f),
AND (m); (II) ASSIGNING RIGHTS UNDER CERTAIN CONTRACTS
PURSUANT TO 11 U.S.C. § 365; (III) REJECTING ALL OTHER
UNEXPIRED EXECUTORY CONTRACTS AND UNEXPIRED LEASES
AS OF THE CLOSING DATE PURSUANT TO 11 U.S.C. § 365;
(IV) SEEKING WAIVER OF THE STAY REQUIREMENTS UNDER FED.
R. BANKR. P. 6004(h); AND (V) GRANTING RELATED RELIEF
TO:

HONORABLE MICHAEL B. KAPLAN
UNITED STATES BANKRUPTCY JUDGE
VoicePulse, Inc., Chapter 11 debtor and debtor-in-possession (the “Debtor”), by and

through its counsel, Trenk, DiPasquale, Della Fera & Sodono, P.C. (“Trenk DiPasquale”),
respectfully represents as follows:
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INTRODUCTION
1.

Through this Motion, the Debtor seeks (i) authority to sell the bankruptcy estate’s

interest in the Debtor’s tangible and intangible assets (“Assets”) to VoicePulse Holdings, LLC
(the “Purchaser”) for the sum of $300,000 (“Purchase Price”), free and clear of all existing liens,
claims and encumbrances pursuant to 11 U.S.C. § 363(b), (f), and (m); (ii) the authority to assign
its rights under certain contracts pursuant to 11 U.S.C. § 365; (iii) to reject all other unexpired
contracts and leases as of the Closing Date pursuant to Section 365; (iv) a waiver of the stay
requirements pursuant to Fed. R. Bankr. P. 6004(h); (v) to provide the Purchaser with the right to
certain protections in the form of reimbursable expenses if it is not the ultimate purchaser; and
(vi) such and other further relief as is just and equitable.
JURISDICTION AND VENUE
2.

This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334(b).

Furthermore, this matter is a “core proceeding” pursuant to 28 U.S.C. §157(b)(2)(A), (N),
and (O).
3.

Venue of this case properly lies in this Court pursuant to 28 U.S.C. § 1409 in that

this matter arises in and relates to a case pending in this District.
BACKGROUND
4. Since April 2003, the Debtor has provided hosted phone services to wholesale and
business customers as well consumer customers. Ravi Sakaria is the President of the Debtor and
its sole shareholder. The Debtor is located at 1095 Cranbury South River Road, Unit 16,
Jamesburg, New Jersey. Including Mr. Sakaria, the Debtor now has five (5) full-time employees
(the “Employees”).
5. Over the course of the last six (6) years, several issues have affected the Debtor’s
business. There has been a slow attrition of customers, which accelerated over the last six (6)
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months. Moreover, there has been increased competition, which has put the Debtor at a strategic
disadvantage, because it cannot be price-competitive based upon aging infrastructure.
Furthermore, there was a contentious litigation involving Ketan P. Patel (“Patel”), Mr. Sakaria’s
cousin, which resulted in a Settlement Agreement whereby the Debtor paid $11,111.11 monthly,
in addition to other significant settlement payments previously made since in or about November
2010.
6. Vendors were threatening to disconnect the Debtor’s services, which would in turn
interrupt services to the Debtor’s customers. This would have lead to irreparable harm to the
Debtor’s business. Cash would have ceased and enterprise value would have diminished.
7. Therefore, left with no choice based upon a pending shut-off by a creditor, the Debtor
filed its voluntary Chapter 11 Petition on an emergent basis.
SECURED DEBT
A. WebBank
8.

The Debtor and WebBank (“Web”) entered into a Business Loan Agreement

(“Web Agreement’) (as defined therein) dated February 26, 2016, whereby Secured Creditor
advanced the Debtor the sum of $150,000. The Web Agreement granted the Security Creditor a
security interest, which was further secured by a UCC-1 financing statement.
9.

The collateral subject to the Secured Creditor’s lien is set forth in its filed UCC-1

(and continuation statement), and includes the following:
All of [Debtor’s] present and future accounts, chattel paper, deposit accounts,
personal property, assets and fixtures, general intangibles, instruments,
equipment, inventory wherever located, and proceeds now or hereafter owned or
acquired by [Debtor] (“collectively the “Secured Assets”).
10.

Mr. Sakaria signed a Personal Guaranty for the Web debt.
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Upon information and belief, although the Web Agreement is termed a “loan”

agreement, it is a merchant services agreement, whereby the Debtor’s bank accounts linked to
customer credit card deposits are swept daily.
12.

There was a weekday payment amount of $563.65, and the anticipated maturity

date is approximately June 2, 2017.
13.

Pursuant to the various Orders authorizing the use of cash collateral, the loan

payments to WebBank were converted into monthly payments of $1,297.18.
14.

As of the Petition Date, Secured Creditor is owed approximately $122,300.

15.

According to the UCC Financing Statement in favor of Secured Creditor, it enjoys

a lien on, among other things, Debtor’s accounts.
NOTICE OF SALE AND HIGHER AND BETTER OFFERS
16.

The Debtor engaged in negotiations with the Purchaser, and ultimately executed

an Asset Purchase Agreement (“Agreement”) on November 1, 2016. A copy of the Agreement is
annexed as Exhibit “A.”
17.

A copy of this Motion and notice of the return date is being provided to

Purchaser, as well as any party that has expressed an interest in the Assets.
18.

The Debtor will accept all higher and better offers for the Assets on the date of the

hearing set by the Court on the within Motion.
19.

All interested bidders must attend the sale hearing and notify the Debtor’s counsel

of their intent to bid at the sale hearing no later than seven (7) days prior to the date set by the
Court for the hearing.
20.

All higher and better offers must be in $10,000 increments.

21.

In the event that the Purchaser is not the successful bidder, the successful bidder

must agree to the terms of sale set forth in the attached Agreement of Sale. To the extent that the
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Agreement provides for employment by the Purchaser of Mr. Sakaria, if Purchaser chooses not
to waive this provision, Mr. Sakaria would have to agree to the terms and conditions of his
employment.
22.

The sale of the Debtor’s business has been advertised on BusinessBroker.net since

October 19, 2016, and BizBuySell.com since October 21, 2016, and will continue to be
advertised through the date of the sale. Additionally, the Debtor will list the business for sale in
the Business Opportunity Section of the Newark Star Ledger for two (2) consecutive weekends
prior to the return date hereon.
TERMS OF SALE
23.

The sale of the Assets is subject to Bankruptcy Court approval pursuant to

11 U.S.C. § 363 (b), (f), and (m).
24.

The Debtor is selling the Assets, free and clear of liens, claims and encumbrances

pursuant to 11 U.S.C. § 363(b), (f) and (m) for the total sum of $300,000 (“Purchase Price”).
The Purchase Price will be paid as follows: (a) $30,000 initial deposit was provided upon
execution of the Agreement, and monthly installments of $5,000 per month for fifty-four (54)
consecutive calendar months beginning six (6) months following the closing. ArenaOne, LLC
(“Arena”), an existing New York limited liability company, has agreed to provide a corporate
guaranty for the Purchase Price.
25.

The closing is expected to take place on December 31, 2016 (“Closing Date”).

26.

The Debtor will assign its rights under all existing customer contracts

(collectively, the “Customer Contracts”), and will also assign its rights under an unexpired
executory contract with Coredial (the “Coredial Contract”) to the Purchaser pursuant to 11
U.S.C. § 365. All other existing contracts will be expressly rejected by the Debtor, to be
effective on the actual Closing Date.
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RELIEF REQUESTED AND BASIS THEREFOR
A.

The Debtor Should Be Authorized to Sell the Assets
27.

The Debtor should be authorized to sell the Assets to Purchaser, subject to higher

and better offers. Section 363(b) of the Bankruptcy Code governs sales of assets outside the
ordinary course of business and provides as follows:
The [debtor-in-possession], after notice and a hearing, may use,
sell, or lease, other than in the ordinary course of business,
property of the estate.
11 U.S.C. §363(b)(1); see also Fed. R. Bankr. P. 6004(f)(1) (authorizing sales outside of the
ordinary course of business to be conducted privately or by public auction).
(1)

Good Faith Buyer Requirement

28.

Although the Bankruptcy Code contains no guidance regarding the circumstances

under which a sale of assets can be approved (except that notice and a hearing must be provided),
the Third Circuit in In re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 143, 149-50 (3rd Cir.
1986) interpreted Section 363(b) to require a finding by the Bankruptcy Court that the purchaser
of a debtor’s assets is a good faith buyer. The Third Circuit construed the “good faith buyer”
standard to mean one who purchases “in good faith” and for “value.” Abbotts, 788 F.2d at 147
29.

The Abbotts court analogized the bona fides of a Section 363(b) purchaser to a

buyer at a judicial sale:
The requirement that a purchaser act in good faith speaks to the
integrity of his conduct in the course of the sale proceedings.
Typically, the misconduct that would destroy a purchaser’s good
faith status at a judicial sale involves fraud, collusion between the
purchaser and other bidders or the Debtor, or an attempt to take
grossly unfair advantage of other bidders.
Abbots, 788 F.2d at 147 (quoting In re Rock Industries Machinery Corp., 572 F.2d 1195, 1198
(7th Cir. 1978).
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Purchaser was formed for the sole purpose of purchasing the Debtor’s assets. Per

the Agreement, the balance of the Purchase Price will be guaranteed by Arena.

Neither

Purchaser nor Arena are in any way affiliated with the Debtor or its principal.
31.

Section 363(m) of the Bankruptcy Code provides that a reversal or modification

on appeal of an authorized sale of property under Section 363(b) of the Bankruptcy Code will not
affect the validity of such sale to a good faith purchaser. See 11 U.S.C. § 363(m).
32.

The Debtor represents that the Purchaser is unaffiliated with the Debtor and/or the

Debtor’s officer. Purchaser’s stalking horse bid is a product of good faith negotiations between
the Debtor and Purchaser.
33.

The offer from Purchaser was the first and currently the only offer for the

Debtor’s Assets. The offer from Purchaser was the highest and/or best in the Debtor’s business
judgment. Therefore, Purchaser is entitled to the protection of Section 363(m) of the Bankruptcy
Code upon approval at the Sale Hearing.
34.

Any sale under an alternative transaction likewise will be the product of arms-

length and good faith negotiations. Any such transaction will be the result of a fair auction
process conducted under the supervision of this Court if additional buyers come forward. The
protections of Section 363(m) of the Bankruptcy Code therefore should apply with equal force in
the event of an alternative transaction.
(ii)
35.

The Assets are Being Sold for Fair “Value”

Courts will only approve Section 363(b) sales if the debtor has obtained a fair and

reasonable price for the assets. In re Delaware & Hudson Railway Co., 124 B.R. 169, 176 (D.
Del. 1991); In re Indus. Valley Refrigeration and Air Conditioning Supplies, Inc., 77 B.R. 15, 20
(Bankr. E.D. Pa. 1987). At the Sale Hearing, the Debtor will demonstrate that the Successful
Bidder bought the Assets for “value.” At a minimum, because the sale of the Assets will have
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been the subject of extensive marketing and subject higher and better bids through the hearing on
the Motion, the Debtor is confident that the Assets’ value will be maximized.
36.

As set forth on Schedule B to its petition, the Debtor opines that its hard assets

have a collective fair market value of approximately $49,000. The balance of the consideration
being paid by the Purchaser is for the intangible assets of the Debtor, including the goodwill of
the business. Therefore, the Purchase Price in the amount of $300,000 exceeds the value of the
Assets.
(2)

The Debtor Is Selling the Assets for a Sound Business Purpose

37.

In addition to the Abbotts requirements, courts consistently require debtors-in-

possession to establish a “sound business purpose” to sell any or all of their assets before
confirmation of a reorganization plan. In re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983);
Delaware & Hudson Railway, 124 B.R. at 175-76; In re Titusville Country Club, 128 B.R. 396,
399 (Bankr. W.D. Pa. 1991); In re Sovereign Estates, Ltd., 104 B.R. 702, 704 (Bankr. ED. Pa.
1989); In re Conroe Forge & Manufacturing Corp., 82 B.R. 781, 783-86 (Bankr. W.D. Pa.
1988); Industrial Valley, 77 B.R. at 21. Courts have developed the following non-exclusive list
of factors to consider in determining whether a sound business purpose exists:


Sound business reason for the sale;



Accurate and reasonable notice;



Proportionate value of the asset to the estate as a whole (fair and
reasonable);



The amount of elapsed time since the filing;



The likelihood that a plan of reorganization will be proposed and
confirmed in the near future;



The effect of the proposed disposition on the future plan;



The amount of proceeds to be obtained from the sale versus the appraised
value of the property sold; and
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Whether the asset is decreasing or increasing in value.

Lionel, 722 F.2d at 1071; Delaware & Hudson Railway, 124 B.R. at 176.
38.

Courts have made clear that a debtor’s showing of a sound business justification

does not have to be unduly exhaustive. Rather, a debtor is “simply required to justify the
proposed disposition with sound business reason.” In re Baldwin United Corp., 43 B.R. 888,
906 (Bankr. S.D. Ohio 1984).
39.

Primarily, the Debtor is selling the Assets for a sound business purpose because

the sale proceeds will be used by the Debtor to fund, in part, an orderly Plan of Liquidation. If
the Assets were not sold, the Debtor would have to spend the time and resources to upgrade its
current infrastructure to meet technological and other pricing demands to remain competitive.
40.

Also, the form and manner of the notice of Motion used for soliciting higher and

better offers for the Assets have been submitted for approval by the Court and will ensure that
any and all interested parties will receive adequate notice of the sale hearing. Further, the Debtor
has been advertising on various websites, and will advertise for two consecutive weekends in the
Business Opportunity Section of the Newark Star-Ledger.

Consideration of those sound

business reasons leads to the inescapable conclusion that Debtor should be authorized to sell the
Assets.
41.

As of the filing of the Motion, the Proofs of Claim total $623,813.98. Of this

amount, $352,936.48 are priority, and the remaining claims of $270,877.50 are general
unsecured claims. The deadline to file Proofs of Claim expires on November 30, 2016.
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The Debtor Should Be Authorized to Sell the Assets Free and Clear of All Liens
Pursuant to Section 363(b) and (f) of the Bankruptcy Code

42.

Pursuant to Section 363(f), the Bankruptcy Code authorizes a debtor-in-

possession to sell property of the estate under Section 363(b) free and clear of any interest or lien
in such property if one of the following five criteria is met:
(i)
applicable non-bankruptcy law permits sale of such property free
and clear of such interest;
(ii)

such entity consents;

(iii) such interest is a lien and the price at which such property is to be
sold is greater than the aggregate value of all liens on such property;
(iv)

such interest is in bona fide dispute; or

(v)
such entity could be compelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest.
11 U.S.C. § 363(f).

43.

The language of Section 363(f) is in the disjunctive, so that a sale free and clear of

interests can be approved if any one of the aforementioned conditions is satisfied. In re Heine,
141 B.R. 185, 189 (Bankr. D.S.D. 1992); In re Elliot, 94 B.R. 343, 345 (E.D. Pa. 1988).
44.

A sale free and clear of liens, claims, interests, options, and encumbrances is

necessary to maximize the value of the Assets. Any valid liens will attach to the proceeds of the
sale in the same priority as existed prior to the sale.
45.

The Purchase Price clearly exceeds Web’s secured claims and, as such, meets the

requirements of 11 U.S.C. § 363(f)(iii). The full Purchase Price, however, will be paid over time
and the Debtor submits that having Web release its lien upon closing is fair and equitable, with
the remaining balance to attach to the sale proceeds.
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Based upon the foregoing, the Debtor requests this Court permit the sale process

to move forward.
C.

The Bidding Protections Should be Approved

47.

To compensate for serving as a “stalking horse,” whose bid will be subject to

higher or better offers, the Debtor seeks to provide the Purchaser with certain protections,
Purchaser is not the successful bidder. The Debtor believes that the protections are reasonable,
given the benefits to the estate of having a definitive agreement and the risk that a third party
offer ultimately may be accepted, and the protections are necessary to preserve and enhance the
value of the bankruptcy estate.
48.

Bidding incentives encourage a potential purchaser to invest the requisite time,

money and effort to negotiate with a debtor and perform the necessary due diligence attendant to
the acquisition of a debtor’s assets, despite the inherent risks and uncertainties of the Chapter 11
process. Historically, bankruptcy courts have approved bidding incentives similar to protections
under the “business judgment rule,” which proscribes judicial second-guessing of the actions of
an entity’s board taken in good faith and in the exercise of honest judgment. See In re 995 Fifth
Ave. Assocs., L.P., 96 B.R. 24, 28 (Bankr. S.D.N.Y. 1989) (bidding incentives may “be
legitimately necessary to convince a ‘white knight’ to enter the bidding by providing some form
of compensation for the risks it is undertaking”) (citation omitted).
49.

Under the “business judgment rule,” the protections contemplated by the

Purchaser (including break-up fee) are appropriate. The Agreement and protections are the
product of extensive good faith, arms’ length negotiations between the Debtor and the Purchaser.
The protections are fair and reasonable in amount, particularly in view of its efforts to date, the
willingness to create value for the estate (while assuming the risks relating thereto) and the risk
of being used as a “stalking horse.”
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The United States Court of Appeals for the Third Circuit established standards for

determining the appropriateness of break-up fees, expense reimbursement and other financial
protections in the bankruptcy context in Calpine Corp. v. O’Brien Envtl Energy, Inc. (In re
O’Brien Envtl. Energy, Inc.), 181 F.3d 527 (3d Cir. 1999). See also In re Reliant Energy
Channelview LP, 594 F.3d 200 (3d Cir. 2010) (emphasis added). In O’Brien, the Third Circuit
identified at least two instances in which an award of a break-up fee or expense reimbursement
may benefit the estate. First, a break-up fee or expense reimbursement may be necessary to
preserve the value of the estate if assurance of the fee “promote[s] more competitive bidding,
such as by inducing a bid that otherwise would not have been made and without which bidding
would have been limited.”

O’Brien, 181 F.3d at 537. Second, if the availability of

reimbursement of expenses were to induce a bidder to research the value of the debtor and
convert the value to a dollar figure on which other bidders can rely, the bidder may have
provided a benefit to the estate by increasing the likelihood that the price at which the debtor is
sold will reflect its true worth. Id. The Third Circuit held that although reimbursement of
expenses and break-up fees are measured against a business judgment standard in nonbankruptcy transactions, the administrative expense provisions in section 503(b) of the
Bankruptcy Code govern in the bankruptcy context. Therefore, to be approved, the debtor must
demonstrate that the expenses to be reimbursed provide a benefit to its estate. Id. at 533.
51.

In O’Brien, the court reviewed the nine factors set forth by the lower court as

relevant in deciding whether to award a break-up fee or expense reimbursement. Such factors
are:


the presence of self-dealing or manipulation in negotiating the break-up fee;



whether the fee harms, rather than encourages, bidding;



the reasonableness of the break-up fee relative to the purchase price;
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whether the unsuccessful bidder placed the estate property in a “sales
configuration, mode” to attract other bidders to the auction;



the ability of the request for a break-up fee to serve to attract or retain a
potentially successful bid, establish a bid standard or minimum for other bidders,
or attract additional bidders;



the correlation of the fee to a maximum of value of the debtor’s estate;



the support of the principal secured creditors and creditors’ committees of the
break-up fee;



the benefits of the safeguards to the debtor’s estate; and



the substantial adverse impact of the break-up on unsecured creditors, where such
creditors are in opposition to the break-up fee.

See O’Brien, 181 F.3d at 536.
52.

The protections will enable the Debtor to secure an adequate sale price floor for

the Assets and, thus, require that competing bids be materially higher or otherwise better than the
Purchaser’s offer – a clear benefit to the Debtor’s estate. Moreover, the Purchaser would not
agree to act as a stalking horse without approval of the protections. Without the commitments
under the Agreement, the Debtor will lose the opportunity to test the stalking horse offer for the
Assets in the marketplace, and would lose the downside protection afforded by the existence of
the offer and the Agreement. Furthermore, without the benefit of the offer from Purchaser, the
bids received at Auction for the Assets, if any, could be substantially lower than that offered by
the Purchaser and the Debtor will lose the opportunity to recover value for the Assets.
53.

In the present case, the Purchaser seeks to be reimbursed for actual and necessary

expenses in an amount not to exceed $15,000, pursuant to 11 U.S.C. § 503(b) if such Purchaser
is not the successful bidder. Such amount is consistent with expense reimbursements approved
in other cases. See, e.g., Consumer News & Business Channel P’ship v. Fin. News Network, Inc.
(In re Fin. News Network, Inc.), 980 F.2d 165, 167 (2d Cir. 1992) (noting without discussion
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$8.2 million Break-up fee on $149.3 million transaction, or 5.5% of consideration offered, is
fair); Cottle v. Stores Comm’ns, 849 F.2d 570, 578-79 (11th Cir. 1988) (approving $29 million
fee on $2.5 billion transaction, or 1.16%); see also LTV Aerospace & Defense Co. v. ThomsonCSF, S.A. (In re Chateugay Corp.), 1998 B.R. 848, 861 (S.D.N.Y. 1996). The Purchaser agrees
that if it is not the successful bidder and if it seeks reimbursement of actual and necessary
expenses under Section 503(b), it will file a Verified Application setting forth such expenses on
notice to all applicable parties.
D.

The Debtor Should Be Authorized to Assign the Customer Contracts and the
Coredial Contract to the Purchaser Pursuant to 11 U.S.C. § 365(f), and
Reject all Other Contracts

54.

“Upon assuming an executory contract, the trustee is likewise authorized to assign

the executory contract.” In re Fleming Companies, Inc., 499 F.3d 300, 304-05 (3d Cir. 2007).
Pursuant to 11 U.S.C. § 365(f), “notwithstanding a provision in an executory contract or
unexpired lease of the debtor, or in an applicable law, that prohibits, restricts, or conditions the
assignment of such contract or lease, the trustee may assign such contract or lease under
paragraph (2) of this subsection.” 11 U.S.C. § 365(f)(1).
55.

Pursuant to 11 U.S.C. § 365(f)(2):
The trustee may assign an executory contract or unexpired lease of
the debtor only if –
(A) the trustee assumes such contract or lease in accordance with
the provisions of this section; and
(B) adequate assurance of future performance by the assignee of
such contract or lease is provided, whether or not there has been a
default in such contract or lease.

11 U.S.C. § 365(f)(2).
56.

The definition of “adequate assurance of future performance” depends on the

facts and circumstances of each case, and should be given “practical, pragmatic construction.”
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Carlisle Homes, Inc. v. Azzari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538
(Bankr. D.N.J. 1988).

“Although no single solution will satisfy every case, the required

assurance will fall considerably short of an absolute guarantee of performance.” Id. at 538.
57.

In the instant case, the two (2) requirements of 11 U.S.C. § 365(f)(2) are met.

First, through this Motion, the Debtor is seeking to assume the Customer Contracts and the
Coredial Contract.

Second, the Purchaser has provided adequate assurance of future

performance as it has indicated that it has the financial capability to meet the obligations with
respect to the services provided under the Customer Contracts and the Coredial Contract.
Accordingly, the Debtor respectfully requests the Court authorize it to assign the Customer
Contracts and the Coredial Contract to the Purchaser.
58.

None of the contracts sought to be assigned are in default for any monetary or

non-monetary reason. Therefore, there is no amount to cure by the Debtor before assigning its
rights to Purchaser.
59.

Given the confidentiality concerns in revealing customer names and rates being

charged, all of the customers under the Customer Contracts are being served with a copy of the
within Motion, with their names and addresses being filed in a Certification of Service under
protective seal.
60.

The Debtor seeks to reject all other contracts on the Closing Date.

E.

Fed. R. Bankr. P. 6004(h)

61.

Pursuant to Bankruptcy Rule 6004(h), unless the court orders otherwise, all orders

authorizing the sale of property pursuant to section 363 of the Bankruptcy Code are
automatically stayed for fourteen (14) days after entry of such order.
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By this application, and although the Closing Date is not scheduled until

December 31, 2016, the Debtor seeks to waive the stay requirements under Rule 6004(h) in
connection with the sale of the estate’s interest in the Assets, in its discretion.
NOTICE
63.

Notice of this Motion has been given to: (1) the United States Trustee for the

District of New Jersey; (2) secured creditor WebBank; (3) counsel to the Purchaser; (4) all
parties to the Customer Contracts; (5) Coredial; (6) all parties that timely have requested notice
in this case; (7) the Internal Revenue Service; (8) the State of New Jersey; (9) top twenty (20)
largest unsecured non-priority creditors; (10) any person or entity that are parties to any assumed
or rejected contract; and (11) all persons or entities known to have expressed a bona fide interest
in acquiring the Assets.
CONCLUSION
64.

Based upon foregoing, the Debtor seeks (i) to sell the Assets, free and clear of all

existing liens, claims and encumbrances, pursuant to 11 U.S.C. § 363(b), (f), and (m); (ii) to
assign his rights under the Customer Contracts and Coredial Contract, and reject all other
contracts as of the actual Closing Date pursuant to 11 U.S.C. § 365; (iii) a waiver of the stay
requirements pursuant to Fed. R. Bankr. P. 6004(h); and (iv) such and other further relief as is
just and equitable.
TRENK, DiPASQUALE,
DELLA FERA & SODONO, P.C.
Counsel to VoicePulse, Inc., Chapter 11 Debtor and
Debtor-in-Possession
By:
Dated: November 7, 2016

4829-0401-2347, v. 1
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