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L. EXECUTIVE SUMMARY

Th1s executive summary is intended. to provide cred1tors and 1nterested parties with a brlef :
summary of the First Amended Disclosure Statement provided herein below. This executive summary
" should not be taken as a substitution for the full disclosures made within the Disclosure Statement and the

Debtor still encourages creditors to read the full Disclosure Statement in order to make a fully inforrhed |

. dec1sron when voting for or against the Debtor's First Amended Plan of Reorganization.

The Debtor's First Amended Plan of Reorganization (the “Plan™), attached hereto in full as .

Exh1b1t 1, calls for the Debtor to 11qu1date its remaining assets in an attempt. to pay creditors in full The .

Debtor has taken necessary steps to maximize the value of its previous business -operations for the beneﬁt e

of 1ts secured creditor and to 1ncrease the value of remaining estate assets for the beneﬁt of all creditors.
| The Debtor shall press forward with the litigation agamst the Clty of San Diego as explained in b_ -

'deta11 below. Assets identified below and the Plan, as the Schedule B Assets are treated in accordance

- with that certain Settlement Agreement between the Debtor and Symphony Asset Pool XVI, LLC

(“SAP”) as further detailed herein. (the “SAP Settlement Agreemen ). The SAP Settlement Agreement

- 1ncorporates the previous Settlement Agreement between the Debtor and East West Bank (“EWB”) (the -

- “EWB Settlement Agreement”) The EWB Settlement Agreement described herein, also remams in forcev’

B ‘and effect to the extent indicated w1th1n the SAP Settlement Agreement “which is attached hereto as
Exh1b1t 3. The Debtor’s plan is a hqu1dat1ng plan that d1str1butes the Debtor’s assets, and proceeds -
I therefrom to creditors in the order of priority called for under the Bankruptcy Code |
IL. INTRODUCTION o

‘Wave House Belmont Park LLC (“Debtor” and/or ‘;WI-IBP”) debtor in possession in the ahoye- _

: 'referenced chapter 11 case (the "Reorganization Case"), submits this First Amended D1sclosure
Statement (the "Disclosure Statement") pursuant to section 1125 of title 11 of the United States Code (ll ’
U.S.C. §§ 101 et seq., the "Bank'r_uptcy Code") with respect to the Debtor's First Amended Plan Oof
Reorganization filed concurrently herewith (the "Plan"). Thi‘s Disclosure Statement is to be used in

_ connectionvwith the solicitation of acceptances of the Plan. A copyf of the Plan is attached hereto. as
Exhibit 1. Unless otherwise deﬁned herein, terms used herein 11ave the meanings ascribed thereto in the

- Plan (see Section 1 of the Plan entitled "Definitions and Interpretation™). |

M
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Attached, or to be filed as exhibits to this Disclosure Statement, are the following documents: -

° The First Amended Plan (Exhibit 1)

o List of Creditors by Class and Claim Amounts Amounts listed are
subject to objection (Exhibit 2). -

.o Settlement Agreement Between Debtor and SAP (Exhibit 3).

- If you are entitled to vote to accept or reject the Plan‘,' theballot (“Ballot™) for acceptance or

‘ rejection of the Plan is enclosed with this Disclosure Statement.
7 " The Plan contemi)lates.the liquidation of the Debtor’rs estate, which rnay'lead to a distribution to
- holders of Unsecured Claims. E_aéh‘holder of an Unsecured Claim (Class 4) will receive, on account of : :
g such claim its pro rata share‘- of 'distributions from the. Disbursement Account maintained by the Plan

,lestrlbutron Agent. The Dlsbursement Account will con51st of potentral dlstrlbutlons from the Debtor s

. sale of assets, payment on the 8(a) Note as defined in the Plan, and from any. proceeds obtarned from the

- pending lawsuit against the Clty of San Diego, after the payment of expenses, administrative and priority .
claims as described herein. Basedv'upOn all. general unSecured claims filed, the distribution, to»-general.
,‘ unsecured claims depends totally on the results of the Adversarial Action and on the value obtained frorn:»
the payments to be made under the 8(a) Note. ‘ | |
~ The Plan 1mplements the Debtor s liquidation of all estate assets.

III NOTICE TO HOLDERS OF CLAIMS

¥ The nurpose of this Dlsclosure Statement is to enable you ‘asa credrtor whose clalm is nnpalred
under the Plan, to make an 1nformed decrs1on in exermsmo your rrght to vote to accept or reject the Plan. - -
» THIS DISCLOSURE STATEMEN.T CONTAINSIMPORTANT INFORMATION THA’I‘
- MAY BEAR UPON YOUR I)ECISION TO ACCEPT OR REJECT THE PLAN. PLEASE READ
 THIS DOCUMENT WITH CARE | |
~ On the Unrted States Bankruptcy Court for the Southern District of. Calrfomra (the
- "Bankruptcy Court") .entered an ~order approving this Drsclosurev Statement as containing  adequate
‘information of a kind, and in \sufﬁcient‘ detail, to enable a hypothetical,.reasonable investor typical :of, the '
. solicited classes of claims against the Debtor to make an inforrned judgment with respect to the -

acceptance or rejection of the Plan.
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APPROVAL OF THIS (OR ANY OTHER) DISCLOSURE STATEMENT BY THE
BANKRUPTCY COURT DOES NOT CONSTITUTE A DETERMINATION BY THE
- BANKRUPTCY COURT OF THE FAIRNESS OR MERITS OF THE PLAN OR THE'
'ACCURACY OR COMPLETENESS OF THE INFORMATION ..CONTAINED "IN THIS
DISCLOSURE STATEMENT | - | |

- Each holder of a clalm ent1tled to vote to accept or reject the Plan should read this D1sclosure

Statement, the Plan, and all accompanying documents in their entirety before voting. No solicitation of |

votes to accept or reject the Plan may be'made except pursuant to a Cou‘rt-approved Disclosure Statement

No- person or ent1ty is authorlzed to use or promulgate any information concernmg the Debtor or 1ts o

- busmess or the Plan, other than 1nformat10n contamed in a Court-approved Disclosure Statement. You

_'~should not rely on any 1nfonr_1at10n relating to the Debtor, its _b_usiness or the Plan other than that -
contained.in the Court-approyed V.Disclosure Statement, the proposed Plan and in. accompanying exhibits.

After carefully reviewing this l)isc_losure Statement; including the attached exhibits, .plea_se

. indicate your acceptance or rejection of the Plan by voting inv fayor of or against the Plan on the enclosed

: vballot and return the same to John L. Srnaha, Esq., Smaha La’vy group,‘7860 Mission Ce'nteero‘urt,b.Ste.

| 100, San Diego, CA’, 92108, no later than 4:00 p.m., Pacific Time, on i i(the' f’Voting

Deadline"). You will be bound by the Plan if it is accepted by the requisite"holders of claims, even if you
" do not vote to accept the Plan ‘ ,. _ | » . _. | _‘ | ‘
. TO BE: SURE YOUR BALLOT IS COUNTED, YOUR BALLOT MUST BE ACTUALLY _ |
' RECEIVED NO LATER THAN 4 00 P.M., PACIFIC THVIE ON . . Fora general,

description of the voting -1nstruct1ons and the name, address and phone number of the person you may
contact if you have questions regarding the voting procedures see Section X "Confirmation: and
'Consummation Procedures-Sohcnation of Votes" below.

- Pursuant to section 1128 of the Bankruptcy Code, the Bankruptcy Court has scheduled a hearing

to cons1der confirmation of the Plan (the "Confirmation Hearmg") on at -, Pacific
- Time, in the United States Bankruptcy Court, Southern District of California, located at 325 West F

Street, San Diego, California 92101.



Case 10-19663-LT11 Filed 03/06/13 Doc 289 Pg. 8 of 84

The Bankruptcy 'Court has directed that Objections, if any, to confirmation of the Plan be filed on

or before at 4:00p.m., Pacific Time, in the manner described in Section X “Confirmation

and Consummation Procedure” be]ow
THE DEBTOR BELIEVES THAT THE PLAN MAXIMIZES CREDITOR RECOVERIES AND
“"URGES ALL HOLDERS OF IMPAIRED CLAIMS TO VOTE TO ACCEPT THE PLAN.

IV. EXPLANATION OF CHAPTER 11

AL OVERVIEW OF CHAPTER 11
Chapter 11 is the 'princ_ipal reorganization chapter of the Bankruptcy Code. Pursuant to chapte_r, B
:1'1, a debtor attempts to reorganize its business for the benefit of the debtor, its creditors and other parties
‘, in interest The Debtor commenced  its Reorganization Case with the Bankruptcy Court .b'y filing a
’. voluntary petition for rehef under chapter 11 of the Bankruptcy Code on: February 4 2011. £
The commencement of a chapter 11 case creates an estate cornprrslng all the legal and equltable
interests of the debtor as of the date the petition is filed. Sections 1107 and 1108 of the Bankruptcy Code
provide that a debtor may continue tov operate its business and remain in possession of its property as a
: " "debtor in possession" unless the bankruptcy court orders the appointment of a trustee. In the present
: Reorganlzatlon Case, the Debtor has remained in possessron of certaln 11t1gatron rights against the City of -
| ‘.'San Diego and contmues to otherWISe manage its ﬁnancral affalrs as a debtor—m—possessron |
The filing of a chapter 11 pet1t10n also trlggers ‘the automatlc stay provisions of the Bankruptcy
| ,'Code Section 362 of the Bankruptcy Code prov1des among other things, for an automatlc stay of a11 |
. attempts to collect or recover pre—petrtlon claims from the debtor or to otherw1se 1nterfere w1th or .
~ exercise control over, the debtors ‘property or busmess Except as otherw1se ordered by the bankruptcy
~ - court, the automatic stay remains in full force and effect until the effective date of a confirmed plan of
reorganlzatlon | | g | |
The formulatron of a plan of reorganization is the prlnmpal purpose ofa chapter 11 case. The plan

.- sets forth the means for satlsfymg claims against and interests in the debtor.

. B. PLAN OF REORGANIZATION
Although referred to as a plan of reorganization, a plan may provide for anything from a complex
- restructuring of a debtor's. business and its related obligations to a simple liquidation of a debtor’s assets.

In either event, upon confirmation, the plan becomes hinding on the debtor and all of its creditors and

4 -
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equity holders, and the obligations' owed by the debtor to such parties are compromised and exchanged
for the obligations specified in the plan. |

| After a plan of reorganization has been filed, the holders of impaired claims against and interests
in a debtor are permitted to vote to accept or reject the. plan, provided such holders are to receive
distributions under the plan. Before soliciting acceptances to the proposed plan, section 1125 of the .
~ Bankruptcy Code requrres a plan proponent to prepare a disclosure. statement containing adequate'
information of a kind, and in. sufficient detail to enable a hypothetical reasonable investor to. make an
informed judgment about the plan. This Disclosure Statement is presented to holders of Claims agamst
the Debtor to satisfy the requlrements of section 1125 of the Bankruptcy Code in connection with the
" Debtor's solicitation of votes on the Plan v ‘

If all classes of claims and interests have not accepted a plan .of reorganization, the bankruptcy
~court may confirm the plan if it independently determines that the requirements of section 1129 of the
~Bankruptcy Code have been satisﬁed Section 1129 of the Bankruptcy Code sets forth the requirements
- for confirmation of a plan and among other things, requires that a plan meet the "best interests" of

creditors test and be "feasible." The "best interests" test generally requires that the Value of the

: con51derat1on to be distributed under a plan to the holders of claims or interests in the debtor is not less

than those parties would receive if the debtor were. 1_1qu1clated_pursuant to a hypothetical liqu1dation
i occurring under chapter 7 of .the' Bankruptcy Code. Uhder | the "feasibility" requirement,' the_'court
- generally must find that there is a reasonable probability .that the debtor will be. able to,meet its_
obligations under its plan without the need for further financial reorganization. With' the pdsbsible»
" exception of approval of the Plan by’all impaired classes, the Debtor believes that the Plan satisﬁes.all the
applicable requirements of section 1129(a) of the Bankruptcy Code including, in particular, the best
interests of creditors test and__the feasibility requirement. '
Chapter 11 does not require that each holder of a claim or interest in a particular class yote in
favor of a plan of reorgamzation in order for the bankruptcy court to determine that the class has accepted
~the plan. Rather, a particular class will be determined to have accepted the plan if the court determmes
that the plan has been accepted by a majority in number and two—thlrds in amount of those claims actually
voting in such class. In the present case, only the holders-of claims who» actually vote Willbe counted as

either accepting or rejecting the Plan.
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In addition, classes of claims or interests in the debtor that are not "impaired" under a plan of
reorganization are conclusively presumed to have accepted the plan and thus are not entitled to vote.
Accordingly, acceptances-of a plan will generally be solicited only from those persons who hold claims or
‘equity interests in an impaired class or because of applicable law, a class is deemed to have rejected the
Plan. A class is "impaired" if any of the legal, equitable, or contractual rights associated with the claims
-or equity interests of that class are modified in any way under the plan. Modification for purposes of
determining impairment, however,‘brdoes not include curing defaults and reinstating maturity or payment in
full in cash on the effective_'-date of the plan. _
Class 1 (Secured Claim of Kathleen Lochtefeld)*is unimpaired by virtue of .her post-petition
- agreement with the Debtor. Class 2 (Secured Clainl of Symphony Asset Pool XVI,LLC) is impaired,
) although deemed to have accepted' the Plan pursuant to its post-petition agreement with the Debtor in the
- form of the SAP Set'tlernent:.Agreement. As more fully discussed below, holders of claims in Class 3
(Unsecured Priority Claimsl and Class 4 (General Unsecured Claims) are impaired and entitled to vote on
the Plan. Class 5 (Equlty Interests) are deemed to have rejected the Plan pursuant to 11 U.S.C. § 1126 |
The Bankruptcy Court may also confirm a plan of reorganization even though fewer than all
" classes of impaired claims and equity interests accept 1t For a plan of reorganization to be conﬁrmed
despite its rejection by a class of impaired claims or equlty mterests the proponent of the plan must show :
among other things, that the plan does not "d1scr1m1nate unfalrly and that the plan is "fair and equl_table v
1th respect to each rmparred class of claims or equ1ty interests that has not accepted the plan |
Under section 1129(b) of the Bankruptcy Code, a plan.is "fair and equ1table" as.toa rejectmg
-class of claims or equrty.mterests if, among other thlngs, the plan provides: (a) with respect to secured
claims, that each such‘ holder Will receive or retain on account of its claim property that has a value, as of
the effective date of the plan, in an amount equal to theallowed amount of such clalrn or such other
treatment as accepted by the holder of such claim; and (b) with respect to unsecured CIairns- and equity
interests that the holder “o'f any claim or equity interest that-is junior to the claims or e'qu'ity interests of
such class will not’ recerve or retain on account of such j Junror claim or equity interest any property at all
unless the senior class is pa1d in full.
A plan does not ”dlscrrmlnate unfairly" against a rejectmg class of claims or equlty 1nterests 1f (@

the relative value of the recovery of such class under the plan-does not differ mater1ally from that of any

6
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class (or classes) of similarly situated claims or equity interests, and (b) no senior class of claims or equity
interests is to receive more than 100% of the amount of the claims or equity interests in such class.

V. HISTORY OF THE DEBTOR

Lease with the City of San Diego.

On March 4, 1987, City entered into a lease (the ‘;Leése”) with Belmont Parlvcyv,‘Avsvsociates, a
California limited partnership, for the property coinfnonly -kﬁown as Belmont Park, allowing Belmont
Park Associates to éoﬁstr}lét, 6peréte and maintain a cbmmercial and recreational center which
incorporated the historic plunge pool (“Plunge). The Lease Wés assigned from BeIm_ont Park Associates
to PARS Belmont Park, LLé.on .Qr about Decembér, 1, 1995, which subéequently aSsignéd the lease to
Wave The Planet,'LLCj 6anuné 22, 2000, which subs;equéntly assigned tﬁe Lease tO'W_ave Housé San
Diego, LLC on May 10, 2002 ‘Wave House San Diego, LLC péid six million ($6,000,000) to aéquire the
leasehold " interest _in contcmblation of the future development as provided in Leaée modifications
referenced below. Th"et Léasé was subsequently | _Va'séign'ecjl to the Debtor, on August 22, 2004.

The Lease has been modified by a serie”squ five dperating memoranda. The Fifth Operating
‘Memorandum (“5 OM”) was entered into between the City anci WHBP’s predecessor in interest, Wave the
: Planet, LLC, o'n:Jvuvn'e 26," 2000. A dispute exists beﬁweeﬁ the 'D_ebtor and theCi"cy as td the interpretation
and event that took place.. The facts stated herein‘r'ep'r"e‘:sen.t the Debtor’s interpretatiOn of the Lease and
the eveﬁt that tdok pléce.» At the time the SOMiiwas.,entered into, Belmoﬁt Park w‘avsA mn a'_ rundown
_condition. Despité redevelopment efforts by the pfior developers,.‘ thé project did not générate sufficient
income to become a Viabié project. Consequently, maihtenance had been deferred and the project was in
a state of disrepair, pédesﬁiah traffic was significantly feduced,‘ criminal behavior‘bec:ar»neb 'fampént, and
vacancy in the corhrr'lercia_lj and retain spaces was in exceés of fifty percent (50%).._ _The, Pluhge at that
time had only 400 'rhe'mbe_rs and was also in need of signiﬁcaﬁt maintenance and repais. |

Tom Locﬁtefeld,j who was a member of Wave the Planet, LLC, and is the managé_f of tﬁe Debtor,
had a vision to. revitalize VB‘élmont Park which invél_yed capital improvements including_ new water
| ~ attractions based‘ von"v'stal-]ding wave machines and other attractions. The concept was to split the

revitalizationi.into two phrases. Phase I would address the immediate issues with Belmo.nt'fPark, and

7
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create a more vibrant and inviting attraction. This would be achieved though the creation of an aquatic
recreation area that would serve to redefine Belmont Park from a sordid past and blight. While Phase I
was expected to increase business in the then morlbund Belmont Park, it was not expected to make
Belmont Park econom1ca11y viable. Because the preservatlon fo the Plunge at the lessee S expense was a
requirement of the Lease, the project would continue to operate at a loss during this development, the size

" of which was depen‘dent onthe lessee’s rental obligation to the City. Thus, financial lnCentives in the
form of rent credits were'negotiated with the City. | o .

These credits were based in part on inVeStrnents_made- in the particular phase. Phase IL; on the
'other hand, was envisioned' to include a new hotel and other improvements that were intended to create
profit centers that wo‘ul_'d-‘ make the overall project more viable, allow for the "needed structural
improvements and continue maintenance to preserVe the historic Plunge building for years to come and to
pay rents more commensurate to market rates. | | |

The terms of SOM were consistent wrth that overall intent. Indeed, the agreement recites that it is
the desire of the partles to rev1tallze Belmont Park’® ‘by mcludmg ‘park Vls1tor-or1ented commer01al and -
recreational uses ” Another company headed by Mr. Lochtefeld Wave Loch Tool & D1e LLC was 1o be
hired by the lessee to manage the revrtahzatlon of Belmont Park The 50M prov1ded in paragraph 3 that

 the lessee ¢ must construct operate and maintain” the new features contemplated by the Supplemental
Development Plan wh1ch was attached to the agreement as its Exh1b1t 2. The plan called for 2 phases at a
total projected cost to the lessee of $13,000, 000 | '

Phase One of 5 OM called for the lessee to invest $4 OOO 000 in 1mprovements mcludmg deferred
maintenance 1tems, ‘new wave machines and water recreat1_onal features ’des1gr1ed to | “increase the
attractiveness of the existing Plunge and proyide, an aquatic recreational sports draw for the adjacent

“boardwalk restaurants'. and... common area plazas; new parking options, and beach »re_ntals and food
service.” As an inducement for these improvements, the 'Cityv agreed to $4,000,000 in rent credits.

Phase’T\yo of 50M called for the lessee to submit a Phase II Capital Improve1nent Plan within six
(6) years (approximately June 2006) for an estimated $_9;000,000 in additional improvements that

included new water recreation attractions, including a “Cirque de Soleil” style water show, a new parking

F
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structure, a shuttle service, and the refurbishment and adaptive reuse of the Plunge huilding. As to the
latter, the 50M’s Development Plan provides as folloWs: “In order to insure continued operation of the -
Plunge swimming pool, the Plunge Building requires major renovation in order to overcome design flaws
and permit an economically viable adaptive re-use. LESSEE shall consider eommerclal uses within a

historically rehabilitated Plunge Building which would serve park and beach visitors, including but not

limited. to: an upper level hotel; a surrounding beach culture and retail arcade; participatory water
attractions and games.” (Emphasis added). |

The hotel was to the be main element of Phase II. It was the anticip_ated hotel which vt/ould create
the economic engine to mal<e the entire project economically viable. Without an agreement from the City
to these Phase 2 1mprovements it made no sense for the lessee to incur the cost of the Phase 1
improvements. The po1nt of the two phases was to make the pro_]ect economically V1able such that the
lessee could pay the rents anticipated under the lease. Representatives for both the C1ty and the lessee
anticipated a.project that would be much larger 1n magnitude than the $9,000,000 provided in the S5OM. -
According to representatives of the City at the time, the_ concept was to create parity, so that both landlord
and lessee had ohligations and commitments as to the improvements. . N

T'he; SOM was -approved by the City ‘C‘ounc‘i‘l._ To .provide assdran‘ces to~_l_}ochtefeld and his
entities that the lessee would not need- further ‘" City éouncil apr)roval .for Phase 2 the agreement
authorized the C1ty Manager to undertake such acts as necessary for the unplementat1on of the two
phases. In rellance on the Clty S agreement for both phases of development the lessee went forward with.
the Phase 1 1mprovements. In reliance on the Clty s commitments in the 50M, Wave the Planet
commenced the lmprovem‘ents envisioned in Phase 1. In 2002, Lochtefeld acqulred sole. ownership of
‘Wave the Planet, and subsequently transferred the leasehold to Wave House San Diego,. LLC. Phase 1
improvements’ were eompleted by WHSD. If the lessee had not had a commitrnent from the City as to
Phase 2, the lessee would not have gone forward with the acquisition of Wave the Planet or undertaken
the 1mprovements of Phase 1. Incurring the expense of the Phase 1 1mprovements made no economic
sense without the C1ty s commitment to allow the Phase 2 improvements, as'it. Was the latter phase that

would create the economic engine to drive the pro;ect Toward that end, the SOM also provided the City

9
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Manager with the broad authority to negotiate for, and commit the City to,‘- the development plan for
Phase 2 to be put forward by the lessee and that no further City Council approval was required.-

As provided in the 5OM, the City gave rent credits to the lessee that were equal to the minimum
improvements required under Phase 1. These are referredto in the 5OM as “Tier 2"rent credits. The
rent credits were in consideration for lessee’s undertaking the expense of the improvements without any
real prospect»of recovering those costs‘ from onerations as the project did not generate sufficient cash
flow to both service debt and pay full rent. Pursuant to the terms of the Lease the mrnlmal cash rent
- portion of the Lease after credits were to be $70 000, which is what the lessee pald The SOM also
anticipated th}at rent credits would be available to make Phase 2 improvements ﬁnanclally feasible. The
50M provided for Tier 3 rent credits to be 'applied in a similar fashion to the Tier 2 rent credits, which
Lochtefeld, ‘as manager of the lessee, understood committed the City to provide dollar for dollar rent
credits up to the $9, 000‘000 of improvements prcvided in the 50M, depending on the economic viability
of the prOJect based on the Phase 2 1mprovements This was a. critical component to the SOM and all
parties to the SOM. knew that the project, as then conﬁgured was not capable of sustarnlng full rent
payments called» for in the Lease after the Trer 2 credlts were exhausted. The C1ty and Lochtefeld
1ntended that the Trer 3 credlts, to which the. Clty Manager had been given authorlty to estabhsh would
be avarlable by the t1me the Tier 2 credits were exhausted | |

‘After completmg Phase 1 nnprovement_s at a cost in excess of $4,000,000, the iessee began work
on deveioping plan.s for,Phase 2. The lessee 'expended considerable time, effort_ and money rn developing .
those plans. The leseee submitted a development.plan'vin December 2006, W'hichk called for a 250 room
hotel and other collateral improvements thatbwould'tra_nsform Belmont Park into a more dynamic and |
inviting area, and create an attractidn that would e>rtend beyond the summer ééason‘, and thereby reducing
the seasonable drop in business after summer that has always plagued Belmont Park as a commercial and
recreational venture, The City’s initial reactron to the plan was positive. Accordingly, Mr. Lochtefeld on
the lessee’s behalf continued work on the development plans, and engaged ‘_potential hotel and
development 'nanners to undertake the development of hotel and retail improvements.. However, in

February of 2008, the City failed to give the neceésary approvals to allow the process to proceed further.
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Despite requests from the Debtor for comments as to specific objections the City might hav_e, or any
changes to the development plan, the City simply did not timely respond.
Instead, in May of 2008, the City, acting through head of its Real Estate Assets Department,
James Barwick, began questioning the economic ‘vi_ability. of the project as the peroeived grounds for
delaying vnecessary approvals. This was precisely the  type of situation the SOM was structured to
prevent. The terms of the 50OM had been negotiated between Mr. Lochtefeld and the City to provide that
the City Council hasv already approved Phase II and had authorized the Ckity Manager to implement the
redevelopment by issuing the necessary approyals andallowing for rent credits that would assure the
economic viability of the redevelopment. ’ | | |
~ In the years between the execution of the SOM antl the submission of the. Phase II plans, the City
exper1enced a change in administration, and sh1fted from a City Manager to a strong mayor form of
governance. Accordmg to some involved in the negotranons the current City adm1n1strat1on was not

enthusiastic about the prospect of allowmg the construction of a hotel at Belmont Park, wh1ch was to the

center piece of and the financial engine for, the continued preservatlon of the Plunge and the economic =

V1ab111ty of Belmont Park as a whole.

In an’ effort to maintain good faith relatrons with the City, the lessee contrnued to work with the

Clty with regards to Belmont Park In response to Mr Barwrck’s quest1on1ng of the V1ab111ty of the hotel

pro;ect,. Mr. Lochtefeld and the lessee-retamed Hotel and Leisure Advisors to do a study to show the
feasibility of the Phase II project, Mr. Barwick informed Mr. Lochtefeld on July 25, 2008, that the City
would not support the Phase I development at that time. Instead, Mr. Barwisk requested that WHBP,-
which was now the lessee, develop a new altemate plan to operate Belmont Park “as is”, and work with
the City on setting a new sustainable rent that would allow WHBP to -operate Belmont Park and maintain -
the Plunge based on the current state of operatrons

| Although the City was equrvocatmg on 1ts commitment under the SOM and WHBP was fully

prepared to proceed with Phase II,vthe lessee agreed to explore other p0551b111t1es that would allow

Belmont Park to persevere, with the expectation-that at some time in the future, the City would honor its: .- -

commitment to allow the Phase II redevelopment and tier 3 rent credits. - Toward that end, WHBP

11
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retained Economic Consulting Services to advise on solutions that would allow the parties to sustain
operations for the time being on an “as is” basis. Their report in November of 2608 made a number of
recommendations such as paid parking, additional commercial, recreational and dining uses, and to base
the ground rent under the Lease on the amount of tenant rents actually collected rather than gross sales.
Thereafter the City did not respond to Economic Consulting Services’ suggestions, other than to dismiss
the paid parking idea out of hand. |
The Cvity then asked for a rent shrvey as part of an effort to negotiate a sustainable rent, 'and »

suggestedthe firm ERA,‘Whom WHBP retained. ERA’s study showed that, given the conditions existing .
and the expense of maintaining and operating the Plunge, the sustainable rent on a current operations :
basis was zero. In other words, the income derived from the Belmont Park property w‘a‘s‘ sufficient for the -
contirlued maintenance and operation of Belmont Park and the Plunge only if there was no additional cashv
rent. The City bthen suggested a profit sharihg‘ approach. Again, in an effort to work with the City in the
hopeS»'of at teast keeping Belmont Park suétainable, WHBP made ‘a proposal to the City based on the
secohd'ERA study. | o |

» On April 24, 2009, Mr Barwick informed Mr. Lochtefeld that the C1ty was no longer mterested
in.a proﬁt sharlng approach. WHBP thereafter continued to try to negotlate with the Cxty to arrive at a
' sustalrrable ‘rent that would allow for the continued operat1on$ of Behnont Park and the contmued 5
‘rna.irlte_nan'ee and operation ef the Plunge ‘on’ _arr “as is” basis with no thrther development_. However, the

City on or about June 25, 2010 unﬂaterally arld unexplainably, for the ﬁrst time, teok the position that it

had no obligation to support Phase II'under the 50M, and advised WHBPvthat it would be liable for the =

‘ful_l rent provided in the Lease once the Tier 2 rent credits expired. Taking this position had the effect of |
ihcreasrng the cash portion of the reht from $70,000 to approximately $767 000 per year. |

_ Because such rents could not be supported by the revenue stream generated by Belmont Park in
its chrrent configuration, and because the C1ty was as of June 25, 2010 .in actual breach of the Lease and

the SOM, WHBP refused to pay the unjustified rent demanded by the City but continued to tender rent

based upon $70,000 per year it had beerl paying. The City on October 12, 2010 declared WHBP to be in ‘;'

formal default under the Lease, and threatened to commence unlawful detainer proceedings to remove -

12
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WHBP from the property. The City also gave a thirty (30) day notice of default to East West Bank and
demanded that the bank cure the default or lose its security interest in the Lease. These combined actions
prompted the filing of the within Chapter 11 bankruptcy proceedmg

Easz‘ West Bank Loan

» In February 2008, with the C1ty s consent East West Bank (“EWB”) extended a $17,000, 000 |
loan to Debtor (the “EWB Loan”). WHBP used these funds to improve and marntam Belmont Park on:
the good faith bel'ief that the City Would comply w.i_th the Lease and 50M and that Belmont Fark would b.
be allo.wed‘to develop into a viable economic loc_ation. WHBP’s obligations to EWB and the security
therefor are more particularly described in Various" documents including but not limited t0' |

( 1() Security Agreement dated as of F ebruary 6,2008 (the “Securrty Agreement”); »
) - Noted Secured by Leasehold Deed of Trust dated as of February 6, 2008, in the original
‘ ‘.- N pr1n01pal sum of $17 000,000 (the “EWB Note™); N
(3 Leasehold Deed of Trust With As31gnment of Rents and leture Filing dated as of
| L February 12, 2008, recorded. in- Ofﬁcral Records of San Dlego County, Cahforma on .
. February 12,2008 as Instrument No 2008 0073027 (the “Deed of Trust”),
3 ~ (4 . UCC-1 Financing St_atement filed w1th the Cahfomla Secretary of State as Document No.
087153175200 | N PR
v (5,). | Assignment of Leases‘ and Rents dated as of Febr,uary. 12, 2008 and recorded on February
: 12, 2008 in the Ofﬁcial Records'.of San Diego County, »Califor‘niaas Instrument No. -
2008-0073028. o |
| ’(6) _‘ . Agreement - Percentage .Est_oppel Certificate, recorded on February 12, 2008 -in the‘

 Official Records of San Diego County, California as Instrument No. 2008-0073029.

" At the time of the bankrup_tcy filing, EWB held a first position security interest in the ground .

lease for Belmont Park discussed in detail above, all personal property assets. of the Debtor, including, but
not limited to, inventory, equipment,’vﬁxtures, leases, subleases, goods, a_ccounts, accounts receivable, v
.general intangibles, chattel paper, instruments, and intellectual property; and all leases to which the . -

Debtor is a party and the rents, issues and proceeds thereof. As of the Petition Date, the amount due,
. , , I3 R
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owing and unpaid under the Note and Deed of Trust and other EWB loan documents was the approximate
sum of $16,507,623.89, plus any accrued and 'accruing interest, and. attorneys’ fees and costs in‘ .
: accordance with and as allowed under the terms and provisions of the EWB loan documents and
: applicable law. Debtor’s principal, Thomas Lochtefeld had also guaranteed Debtor’s obligations to EWB.

Chapter 11 Bankruptcy

As indicated above, the Debtor filed for bankruptcy protection under title- 11 of the U.S. Code on

v November 3 2010 (Docket No l) The ﬁlmg was made to retain control of the Leasehold on Belmont‘
Park. The Debtor’s schedules were ﬁled November 12, 2010 (Docket No. 11) and, shortly thereafter, the; )

‘.'Debtor filed its Emergency Motion to Extend the-Automatic Stay provided by 11 U.S.C. Section 362 to.
Third Party East West Bank or, in the altematlve Relief Under 11 us.C. Sect1on 105 (Docket No. 14).
The Debtor’ s Emergency M0t10n wh1ch sought to give EWB time to assume .or reJect the Leasehold i 1n

. the event that Debtor rejected the Belmont Park Leasehold, came on specially for hearmg on November‘ '

18, 2010.. The Court granted a preliminary injunction in favor of EWB, established a briefing schedule to

- consider further arguments. on the matter and established a further hearing, for February 11, 2011 to -

: ’cons1der a further injunction (Docket No. 19) The thirty (30) day notice. of default to East West Bank
: 'was, therefore tolled for the time being. .- . o
On November 22,2010, the Debtor next ﬁled an emergency ‘motion for the use of cash collateral

: Wh1ch is security for EWB (Docket No. 26) Upon providing notlce to EWB, the Debtor and EWB were .

- able to enter into a stipulation for the use of cash collateral that allowed the Debtor to continue operat1ons> Ve

of the Belmont Park property and prov1ded ‘ongoing security to EWB (Docket No. 27). On June 2, 201 1,
_ the_' City filed a status report indicating that it would no longer 'sup_port any_further continuances on the v
.bankruptcy, on the extension ol‘ the stay to EWB and on the adversarial complaint further described below
. (Docket No. 112). As a result, EWB filed a motion for relief from stay on June 8, 2011 (Docket No.
. 114). The Debtor opposed the motlon and a hearing was scheduled for June 30, 2011. On the day of the i

-hearing, the Debtor filed its own status report. - The status report informed theCourt in part:
| Assumption or Rejection of Lease with City of San Diego - As.of the time of filing of

_ the status report, no deal had been reached between the Debtor, EWB and/or the City
of San Diego relative to any continuation of the time to assume or reject the lease with.

14
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the City of San Diego set to eXpire on July 2, 2011. All parties agreed that absent
consent from the City, the Court was without any power to extend such time. Unless
~ an agreement was reached with the bank and/or the City of San Diego for a further
* extension, or other relief, the Debtor 'did not intend to seek to assume the lease and
- would allow the lease to be rejected as a matter of law on or after July 2, 2011. All
other rights are specifically reserved by the Debtor. In the event that some other
- arrangement is made, a stipulation or other appropriate motion would be made.
On July 7, 2011, the Debtor and EWB entered into a final stipulation for interim use of cash -
collateral for the period from July 1,1‘2011, to July 30, 2011 in order to provide a bridge between the -
'rejection of the Lease by the Debtor to the time that EWB could have a receiver in place to take over
operatlons of Belmont Park (Docket No 135) The Order on the st1pulat1on was entered the same day -
‘,(Docket NO '136).

The City on August 4, 2011 submltted a statement of pos1t10n supporting the dismissal and/or
"conver51on of the Debtor’s chapter 11 case (Docket No. 139). On August 11, 2011, the Court held a .
- further status conference on the chapter 11 and an additional status conference on EWB’s motion for
- relief‘ from stay relating to‘various remaining personal property assets of the Debtor. Both matters were -
-once again continued to allow ~the Debtor to file a motion for debtor-in-possession financing under 11

- USC Sectlon 364. (Docket No. 141)

On August 16,2011, the Debtor filed its Motion of Debtor—In-Possessmn to Obtain Fmancmg

' § Under Sectlon 364. The Motlon sought to obtain post—petrtron pr1m1ng ﬁnancmg in the amount of up.to -

| -$500,000 from Kathleen C. Lochtefeld, the mother of Thomas Lochtefeld in order for the Debtor to cover -

) ongoing administrative expenses and to fund the Litigation against the. City (Docket No. 143). The Cit‘yb g '

opposed the motion on September 1, 2011 (Docket No. 145). EWB and the Debtor entered‘into e.
: stipuletion to extend opposrtion datesas'discussions took place between .EWB. and the Debtor towards a
, .potential agreement on the ﬁnancing and other items (Docket No 149). | o
The - mot1on for ﬁnancmg came on for hearing on September 22, 2011 The Debtor and EWB

represented to the Court that a tentative agreement had been reached on a settlement between the Debtor

and EWB as to the ﬁnancmg and addltlonal issues relating back to EWB s relief from stay motion. The .

‘Court continued the matters again to October 7, 2011 with-a formal agreement to be presented to the

: Court and to creditors as between the Debtor and EWB (Docket No. 15 7)
’ ’ 15
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On September 26, 2011, the Debtor and East West Bank filed a joint motion to approve a
settlement agreement between EWB and the Debtor and certain affiliates of the Debtor (Docket No. 161).
The details of the settlement agreement are described in further detail below. The motion was opposed
by the City (Docket No. 169), however the Court approved the settlement after a hearing on October 7,
2011 The Order approving the settlement agreement was entered on October 13,2011 (Docket No. 177).
Thereafter, the Order approving the Debtor s Motion for Debtor-In- Possessmn Financing was 51gned by
the Court on November 1, 2011 (Docket No. 185). . L

 Litigation Against City

" On November 18, 2010' the Debtor filed an adversarial action against the City, styled Wave v

House Belmont Park, LLC v. The Cztv of San Diego, Case Number 10 90553 in the Bankruptcy Court ., ‘

.The initial complaint sought Declaratory Relief for a ﬁndlng that the Debtor should be allowed to -
= contmue the development rights provrded for in the Lease to continue in effect, allowing Belmont Park to :
X continue in existence. The initial complaint_also sought Injunctive Relief under 11 U.S.C. Section 105 on
‘ a prelim‘inary and permanent basis to prevent the City from continuin'g itsclaims of default and allow the
status quo to contmue in exrstence . . | .’ _ _ o '
~ On December 21, 2010, the City and the Debtor submitted a stipulatlon for mediation whlch also' '
o called for the City to receive an extensron on a response date. The C1ty received various. subsequent :
. extens1ons on a response, on February 18,- 20_1 1, February 28, 201_1531.1‘.1 March 25, 2011. v
) | On July 14, 2011, the Debtor, in response to the rejectionv o_f the Lease,i filed its first amended =
complaint against the City. A'fhe ﬁrst amended complaint seeks declaratory relief for a determination of. .
: rthe rights of the City and the Debtor with respect to the Lease an’d»the 50M. The first amended complaint |
: also alleges a breach of contract rclaim a breach of the covenant of good faith and fair dealing claim a’
' fraudulent m1srepresentat1on cla1m a negllgent misrepresentation claim and an unJust enrichment claim i 1n g
._ requestmg monetary damages agamst the City. The City agam received three extensmns to respond to
" the first amended complalnt on August 16, 2011, September 27, 2011 and November 10, 2011.
-On November 30, 2011 ‘the First Amended Complamt ﬁled in the Bankruptcy Court was |

dismissed without prejudice by the Debtor over concerns regardmg the Bankruptcy Court’s power to
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enter a final order regarding the dispute between the Debtor and the City as a result of findings in the.

recently decided Stern v. Marshall Supreme Court case. -

As the dismissal was. completed without prejudice, the Debtor filed a new action on December
14, 2011 in the Superior Court of California for and in the County of San Diego. The new complaint,

styled Wave House Belmont Park, LLC v. The City of San Diego, Case No. 37-2011-00102475-CU-MC-

" CTL is on file with the Superior Court. The state law complaint alleges many, if not all, of the same

o ‘allegations contained in the statement fo the care herein above. The Debtor anticipates that the City will

. vigorously defend the suit. The Debtor is informed and believes that the City would deny a number, if
not all, of the factual allegations,:made_by the Debtor in its complaint and provided above with respect to -

the Lease with the City. The Complaint seeks damages in excess of $25,000,000. =

- Settlement Agreement with East West Bank and Primz'nz‘F inancing
As expressed herein above, Debtor’s primary asset was a ground lease with the City for Belmont
Park. - EWB holds a first pri'ority'secdrity interest in the Leasehold, all. personal property assets of the

o Debtor and all leases to which Debtor is a party and the rents issues and proceeds thereof. 'The balance -

B due EWB as of the petition date was the approx1mate sum of $16 507 623 89, plus accrued and accruing .

""-_‘mterest costs and attorneys’ fees
s Any interest of Debtor’s bankruptcy estate in the ,_L"_ease' was rejected effective | July 2',"‘20 1:1.
_' | pursuant to 11 U.S.C. § 365(d)(4). By order of the Bankruptcy. Court entered June 30, 2011 (Docket No.'__
l3l) EWB was granted relief fk;rornithe automatic stay as to all assets of Debtor excepting onl'y' ‘Debtor’s |
_ prepetltion accounts receivable and Debtor s claims and causes of act1on against the City. The Settlement -
Agreement between Debtor and EWB resolved the balance of EWB s motion for rel1ef from the
" automatic stay and, in part, forrned,the basis for the Plan proposed here1n.

Upon obtaining relief .-froin stay, on July 13, 2011, EWB. filed an action in the San Diego SuperiOr |
- Court against Debtor and othei's (the “Superior Court Action”), seeking the appointment of a receiver for :
' Belmont Park and judicial foreclosure. On July 22, 2011, the Superior Court entered an order appointing
g Kénneth A Krasne as receiver for Belmont Park (the “Receiver”). ~As of the petition date, Debtor had -

. subleased a substantial portion of Belmont Park to various third parties who operate various business at
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Belmont Park, in particular Wave House Athletic Club, LLC (“WHAC;’) and Wave House San l')iego,
LLC. WHAC and WHSD have continued to operate these -_\tenues following the petitionv-date and
"following the appointment of the Receiver.
| ~On or about October 27 2011, Debtor, EWB, and other' affiliated Wave House entities entered
‘into the EWB Settlement Agreement a true and correct copy of which is included as an attachment to
.Exh1b1t 3. The EWB Settlement Agreement resolves certain clalms of EWB Debtor, WHAC and WHSD
r_egardmg the Debtor’s pre-petmon accounts receivables (the “Schedule B Assets™), ongoing operatlons of -
the athletic club and food and entertainment venues at Belmont lP‘ark and other claims, including butnot -~
L limited-to monies owed by Debtorpursuant to the EWB Note. | |
B : - The EWB Loan’s terms ‘are described in detail above. The loan also attached to assets that have -
o hecome known as the SChedulre_'Bv.Assets. On May 28, 201l, Debtor filed its amended Schedule B
» (DoCket No. 110), which set forthvcertain debts owed to Debtor by certain affiliates of Debtor. Debtor’s
. ‘ books and records reﬂected the followmg amounts owed to Debtor by the following affiliated entities: |
S "The “Section 8(a) Obhgors” the Lochtefeld Famlly (1 e. Thomas and Maureen Lochtefeld) for -
B -$621,790.08, Blade Loch, Inc., for $1,427.50, Wave the Planet LLC for $472. 53, Wave Loch
LLC, for $579,608. 47 Wave House International, LLC for $155 250.77, Wave House Holdmgs, =
LLC, for $2,109, 535 05 (collectlvely, the “Section 8(a) Cla1ms”)
_"f | N WHAC for $1, 136, 632 65 and WHSD for $538, 603 67 (the “Section 8(b) claims’ )
o ‘The Section 8(a) and Sect1on 8(b) Claims arose out of 1nter—company memoranda otfer several'v
years from the Debtor to various. related companies, 1nclud1ng, but not limited to the Lochtefeld Family,
:Blade Loch, Inc., Wave the Planet, LLC, Wave Loch,. LLC,_ Wave House International, LLC, Wave
House Holdings, LLC, ‘WHA(.; and _WHSD. WHAC and WHSD, agreed to pay over to EWB a total of
$1, 12’7 651.00 over time in full -s.atisfaction of such claims, which payments shall be applied toward the

"EWB Claim mdebtedness owed by Debtor to EWB pursuant to EWB’s Secured Claim. As for the

o proposed resolution of the debts owed by Wave House Holdings, LLC WHAC and WHSD to Debtor,

- which claims totaled $3 785,000.00, under the EWB Settlement  Agreement, these entities agreed to

- transfer to EWB or EWB’s des1gnee, free and clear of all l1ens clalms and encumbrances, all personal
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property assets owned by them that are necessary to operate the businesses at Belmont Park that they

presently operate, including all necessary operating licenses. These assets comprised substantially all

aassets currently owned by these entities and the value of these assets (to be determined at a future date)

will be applied toward the indebtedness owed by Debtor to EWB pursuanf to EWB’s Secured C_Iairn.

Set forth below are the materlal terms of the EWB Settlement Agreement:

1.

Each of Debtor and Lochtefeld shall use thelr best efforts to cooperate with the Recelver

‘and EWB in connecnon with any foreclosure proceedmgs, or any subsequent sale, of all
or a portion of Belmont Park to EWB or any ‘third party designated by ]‘-EWP;»ory the
Receiver. Each'of Debtor and Lochtefeld will grant to Bank an irrevocable power of v
attorney, coupled w_i’_ch an interest, kto take any action or execute any document required to
effect any of ‘the fofegoing. | | |

No later than three (3) business days after EWB provides written notice to WHSD and

WHAC, each of WHSD and WHAC shall 'transfer to EWB or EWB’s designee  all

personal‘:property assets owned by them that are necessary to operate the businesses they

presently operate at Belmont Park (including all 'neceésary operating licenses) (the “Other ’
Assets”')',whicn o_ther assets shall ‘be. tran's‘ferfed to EWB or its designee free an'd clear of

allvlienS' claims, and interests, excluding only- any and all claims under the ‘contvrol of :
EWB 1nc1ud1ng but not limited to rent clalms Each of WHSD and WHAC shall grant to’
EWB an 1rrevocable power of attorney, coupled Wlth an interest, to take any actlon or
execute any document required to effect any of the foregoing.

From and aﬁer October 10, 2011 and contlnumg until the earlier of March 31,2012 or
the lapse'.of _-ﬁﬂeen days following written notice_ from the Receiver or EWB to such
Wave‘ Houee parties, each of Debtor, WHSD .and ‘WHAC shall operate its respective
businesses, ae'prevviously conducted at Belnmnt Park prior to the Execution Date of the
Setﬂement Agreement, under the direction of Lochtefeld but subject to the supervision of
the Receiver. All net revenues shall be paid to the Receivership estate and all costs and

expenses . of the operations shall be borne by the Receivership estate. Lochtefeld will
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receive compensation for directing the operations as reasonably determined by

Lochtefeld and the Receiver.

Section 7 of the Settlement Agreement provides that Wave Loch, LLC will continue to

operate the Wave Machines at Belmont Park.

In settlement of the Section 8(a) Claims:

a.

' The Section 8(a) Obligors shall execute and deliver to EWB a promissory note in

the amount of $1,127,651 in thev'form attached to the Settlement Agreement as

‘k .Exhlbit B. Pursuant to the note, the Section 8(a) obligors agree to pay EWB the |
'sﬁm-bf $1,127,651 without interest to, be paid at a rate of $5,000 per month for
four months commencing on J. anuary 16, 2012 and the balance over 5 6 months in
”,equal monthly installments commencing on May 15, 2012, and contlnumg on the
: same day of each succeeding month (the “Section 8(a) Note”);
, Payment by Section 8(a) Obhgors of all sums due under the Sectlon 8(a) Note
‘b‘_"shall constitute full satisfaction of any and all known pre-pet1t1on claims that
bDehtor 'may have against the Section 8(a) Obligors; and, v | |

'Debtor agrees to surrender, and the Settlement Agreement constltutes Debtor’s

surrender of the Section 8(a)’ Clalms to EWB

~In settlement of'the Section 8(b) Claims:

a.

'Debtor agrees to surrender and the Settlement Agreement constitutes - Debtor’s

B b's_u‘rrender, of the Section 8(b) Clanns to EWB, and,

EWB agrees to release WHSD and WHAC from the Section 8(b) Claim on the

91% .'day following the completion of the following conditions‘;.‘ ‘EWB' or its
i norn.inee.receives the Other Assets and liquor licenses free and clear of all liens,
’ vclaims and interests; and EWB or ‘its nominee, at its option, elects to obtain the
‘ b_ ,r_i‘ght"to use the Wave House brand for the San Diego Venue, except that any
: royalty, booking or marketiné fees otherwise owing with respect thereto shall be

~ waived for a period of two years _'from the Effective Date.

20



Case 10-19663-LT11 Filed 03/06/13 Doc 289 Pg. 25 of 84

7. Debtor and Lochtefeld agree to diligently prosecute the Debtor’s lawsuit against the City
to an initial disposition within two years following the Effective Date of the Settlement
Agreement, excluding any delays caused by appeals. Debtor shall not settle the City
lawsuit without EWB’s consent or alternatively, Bankruptcy Court approval., obtained on
due and adequate notice to EWB. _ |

8. Debtor will obtain a loan (the “Debtor Funding Loan”) in the amount of $5 O0,0QO to fund

| the lawsdit against the City and Debtot’_s attorneys fees and costs and U.S. Trus'tee’svfees.
.in the Bankruptey Case (not to exceed $200,000 of the Debtor Funding Loanj.‘ The
Debtor Funding Loan Will accrue simple i'nter'estat 3% per annum on fl}mds’v actually
'advanceld. Bank will subordinate to the holder of the Debtor Funding Loan Bank’s
payment ptiori& ‘with respect to proeeeds recei{/ed by Debtor on account of the
: Adversarial Aetien (defined below) pursuant to the Intercreditor Agreement attached as
part- of Exhibit 3; such Intercreditor Agreement shall provide that: the Debtor Funding
‘Loan plus aecrded tnterest can be-repaid first from the Adversarial Action; and Bank will
eQnsider further subordination(s) of,payment priority, with respect to payments »fr.om any
~ Adversarial Action proceeds, to future “increase_s inthe Debtbi' "Funding’ Loan v’which
- Debtor may propose and EWB may approt/e in EWB’S sole and absolnte discretion'v
9. 3 Lochtefeld shall execute and dehver to Bank a guaranty in the form attached to the
- Settlement as Exhibit D. The Lochtefeld guaranty provides that the maximum liability of
: Lochtefeld therel_lnder is $5,000,000 (exclu_s1ve of attorneys fees and costs in collectmg
of the guaranty) so long as no Settlement Event of Default has occurred.__ o
10. .~ The Wave House Parties shall provide EWB with a general release.

Assignment of Loan Documents and Settlement Agreement

Pursuant to a‘-Mortgage Loan Sale Agreement dated June 6, 2012, as amended by a First
Amendment to the Mortgage Loan Sale Agreement entered into June 18, 2012 between EWB and
Symphony Asset Pool XVI (“SAP”), EWB sold and assigned to SAP all of 1ts rlghts under the Loan

Documents andvthe EWB Settlement Agreement by executlon of the Assignment of Loan_Documents.
' 21 ' ' .
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Settlement Agreement with Symphony Asset Pool, XVI

The SAP Settlement Agreement is dated November §, 2012 and was approved by the Bankruptcy
Court on December 20, 2012. Since the EWB Settlemeﬁt Agreement, the following events pertinent to
this Motion and the SAP Settlement Agreement ‘have occufred: ; | |

1. Pursuant to paragraph 5 of the EWB Settlement Agreement, the Wave House Parties
were to assign all ‘liquor' licenses and other personal property assets of WHSD and WHAC necessary for
the operation of all bﬁsiness.to fhe ReceivershipkEstate. Such .assets were in part to be assignedv‘and.
transferred as paymeﬁt for the benefit of Mr. Lochtefeld in reduction of his liability under the guaranty.k |

2. The note r_equired pursuant to parégr_aph 8(a) of the EWB Settleme_nt_ Agfeement (the
| "8(a) Note") was executed .by_Mr'._Lochtefeld, BL, WTP , WL and WHI in favor _Qf EWB (and;SAP as its
success—in-interést) in the sum of $1;127,65 1 .k | |

3. Pursuan’_c to a Mortgage Loan Sale Agreement dated June 6, 2012, aé amended, EWB sold
and assigned to SAP all of its rights under the Loan Documents (as defined in the aésignmént) and the
EWB Settlement Agr'eemvént". |

4. - On or about August 10, 2012, éNQtice' “of Unified Trusteefs Sale ‘(S"NOS") was recorded
as Document Numb'er .2012‘-‘0476077 to sell the prdp‘e‘rty described therein-pursﬁaﬁt ‘Eo .the, briginal Deed
of Trust recorded in the Official Records of San'Diego County on Februafy .12,1 2008 as Do_éliment No.
2008-0073027 ("DOT"). SAP is thereby fche; successor Béneﬁciary of the DOT. R 5

EWB»neithery (;dmpleted a transfer of the aséerts before March 31, 2012, ﬁor did it settle anything
with‘ the‘ City. This céuséd a material failure in 'tﬁe proceés envisioned in the EWB ‘Settlement
Agreement. The. Debtor énd SAP have therefore negbtiated in good faith to settle all claims and disputes
between them subject to the eibresé conditions set ‘bforth in the SAP Settlement Agreement. |

B. = Terms of SAP Settlement Agreement i

An overview of théi terms of the SAP‘Settlemeht Agreement is as follows: |

1 P“rov_isions Providing for Cbhtinuing Turnover of Assets - |
The SAP Settlement Agreement allows the ?ai’ties additional time to cofnplete the coordinated

turnover of certain property the Receivership Estate and for the completion of the pehding Non-Judicial
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- Foreclosure Sale pursuant to the NOS on November 13, 2012, or as soon thereaﬂer as practical in the sole
discretion of SAP. The actual sale occurred on November 16,2012 and SAP was the successful bidder
for $4,500,000. Transfer of certain assets is to continue under the new Settlement Agreement as the
process did not complete prior to the assigned from EWB to SAP. |

Irrcluded in the turnover of assets provisions are the following terms:

a. | . Paragraph 2.3 - Transfer of Liquor Licenses
In this provision the Parties direct and authorize the Receiver to immediately execute any
dooument necessary to rranefer the Liquor Licenses to SAP'S designees.
‘ -b. Paragraph 2.4 - Telephone Systems
" A dispute has arisen concerning' a som of money that SAP contends WL converted, and which
properly belongs to the i(ec_eivership Estateé. WL denies that any such conversron- occurred. In
settlement of this dispute, the Wave House Parties shall transfer to SAP the telephone syStem currently in
use by WL and Otllers at the Belmonr Park Property free and .clear of liens and encumbrancesL
IR c . Paragraph 2.5 - Possession of Belmont Park Property |
* The Debtor and SAP have agreed that on or before November 12, 2012, the Wave House Parties

.and all afﬁhated entities occupymg space at the Belmont Park Property, other than the Debtor WHSD
and WHAC shall Vacate and surrender possess1on of the Belmont Park Property to SAP ("Dehvery of
Possession").'" As _of the date of the Non-Judiciali Foreclosure Sale, Debtor, WHSD and WHAC will
likewise vacate arrd surrerrder possession. |

‘ d.‘ ) Mlscellaneous Provisions -

Other prov1s1ons of the SAP Settlement Agreement provide for the migration of data to SAP by
leaving network file servers on site and available to SAP pending input into SAP's servers. SAP is also
provided all rights to ‘u.se the Wave House trade name and.brand until Octooer 31‘, 2013 at no charge,
including the bcont»irrumg right to use the Wave House domains and website bcontent, which the
Receiverehip Estate has‘-alrea'dy been utilizing. Any trade names, trademarks or website domains utilizing
"Belmont Park" have been transferred to- SAP.  Funds from operation of _ Bel‘mont. Park Property,

including the operating bank account, were likewise transferred to the Receiver.
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2. Provisions for Which Court Approval was Sought — Section 6

Section 6 of the SAP Settlement Agreement is entitled "Conditional Post Closing Obligations".
That section of the SAP Agreement provides new terms for conclusion of the City Lawsuit, waiver by
SAP of any unsecured claims and assignment of the 8(a) Note as set forth beloyy. |

| a. Disposition of Pen‘ding Litigation (Paragraph 6.1)

_ As discussed herein, there are two related actions pendmg in San Diego Superior Court Central
Division. Aside from the City Lawsuit, the other i is the foreclosure action 1n1t1ated by EWB and styled
East West Bank wvs. Wave House Belmont Park LLC (Case No. 37—2011—000939597CU,-OR-CTL) (the
"Foreclosure Action"); .Pursuant to paragraph 2. ll ‘of the SAP Settlement Agreement the Foreclosure
Action is to be dism1ssed upon approval of the Recelvers ﬁnal accountmg of the Recelvershlp Estate and
the completion of the Non-Judicial Foreclosure and has been dismissed as of January 30, 2013.

With respect to the City Lawsuit, paragraph 6. l of the SAP Settlement Agreement allows SAP
room to renegotlate 1ts. lease w1th the C1ty of San _Dlego (the "City"). If any Renegotiated Lease is
conditioned on dismissal of the City Lawsuit then SAP may request that Debtor dismiss the action Until
the latter of J anuary 16, 2013 or 90 days before trial (the "Drsmrssal Period"), 1f SAP requests that Debtor
dismiss the City Lawsurt with prejudice, the Debtor will do so subject to the C1ty executlng a mutual
release for the beneﬁt of the Debtor and all Wave House Parties. Until explration of the Dlsmlssal Period,
the Debtor may not dismiss the City Lawsuit w1thout" express written authorization of SAP. Once the
Dismissal'Periodv expires, the Debtor shall once more have sole control of the. City Lawsuit and its
prosecution, although an extension of the Dismissal Period is provided for under certain circumstances.

FI b. Waiyer by SAP of Unsecurecl Claims (Paragraph 6.2)

Pursuant to paragraph 6.2 of the SAP Settlement Agreement, upon Dismissal of the City Lawsuit,
or explratron of the Dismissal Period, SAP agrees to waive any and all unsecured claims against thei
Debtor and its bankruptcy estate. | |

) | “C. Assignment of 8(a) Note to Debtor (Paragraph 6.3) -
Under the terms of the SAP Settlement Agreement, the 8(a) Note in amount of $1,127,651. is to

be transferred back to the Debtor to fund a liquidating plan. Paragraph 6.3 of the SAP Settlement
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Agreement provides that upon dismissal of the City Lawsuit or the expiration of the Dismissal Period or
any extension thereof, SAP shall assign and convey, without recourse or warranty, all its right, title and
interest in the 8(a) Note to Debtor. Moreover, during the Dismissal Period or until the 8(a) Note is
assigned to Debtor, no payments shall come ‘due under the note. Upon assignment of the 8(a) Note, the
Debtor will be free to collect thereon and use the proceeds to fund a litlgation chapter ll plan.

As of the date hereof, the Debtor and all related entities have performed all matters required of
them by the settlement Payments under the 8(a) Note have not yet commenced, but will proceed under

the Plan for the beneﬁt of unsecured creditors.

V1. OVERVIEW OF THE PLAN

A. . GENERAL
After COnﬁrrnation of the Plan, the Reorganized Debtor will continue to exist only for the
purposes of hqu1dat1ng its estate assets, mainly confined to the litigation of Debtor’ s lawsurt against the

City and the 8(a) Note. The Settlement Agreement with EWB has been approved by the Court and called

for the surrender to EWB of the majority of the Debtor.s personal property, 1nclud1ng the Debtor’s rights =

to recovery from the City under the Lease. The Settlement Agreement w1th SAP is set for hearing on

December 20, 2012.. The Debtor’s plan calls for the orderly and timely 11qu1dat10n of the Debtor’s estate

in the order and fashion provided in the Plan and- descr1bed in detail hereln below All assets of the

Debtor, save and except for the City lawsu1t were transferred to the control of the receiver appointed by
EWB." The transfer. of ‘assets to EWB, and now SAP, did not mclude the right to ﬁleA_vordance Actions
and/or to recover avOidances and the SAP Settlement Agreement provides for the re-transfer of the 8(a)
Note back to the Debtor to assist in the funding and implementation of the Plan

B. SUMMARY OF CLASSIFICATION.AND TREATMENT UNDER THE PLAN

The following section provides a summary of the classification and treatment under the Plan of
all Claims and Equity Interests and is intended to highlight information contained' elsewhere in this
Disclosure Stat_ement.» The summary is qualified in its entirety by the more detailed information in the
Plan, ‘the prov forma information appearing elsewhere in this Disclosure Statement, and the other

' documents’ referenced herein. The Admini‘strative Expense Claims, Fee Claims,}Priority Claims and
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Priority Tax Claims shown below constitute tﬁe Debtor's estimate of the amount of such Claims to be paid :
in Cash by the Debtor on the Effective Date or as soon thereafter as possible, taking into account amounts
paid or projected to be paid prior to that date. The total amount of the elassiﬁed Claims shown below
reflects the Debtor'é current estimate, based dpon‘ fhe Debtor's schedules, Eoeks and records, and the
informed opinion of the Debtor's financial advisors and other professionals of the _likely amount of such
Claims after the resolution by settlement or litigatien of Claims that the Debtor'believes are subject to
disallowance or reduetion. However, becaus‘e no dssurences can be provided regardirig the amount of
Claims thatiw_ill ultimately be disallovyed or reduced, aﬁd because numerous Clailne ha;/e:been filed that
‘exceed the amounts reflected for such Claims in the Debtor’s schedules, distributions under the Plan to
certain classes. ef Claims may differ substantialiy frc‘)mvthe i)rojected ultimate recove’ri‘ee‘reﬂected below.
Reference should be made to the entire Disclosdre'Staterrient and to the Plan -f‘or a complete description of
the classification and treatment of Claims and Equity Interests. |
1. Classnﬁed Claims Against the Debtor

A list of all potential claims and estlfnated amounts are attached hereto for Cred1tor reference.

A v ' Class 1 - Kathleen Lochtefeld .

Total Estimdated Claim - _$500,000 (Uhimpairéd)

The Debtor has been authorized‘to borfow"$.500,000 (the “Loan”) On"av servlier‘_vee,Cuvred lien on f '
speciﬁed litigation_p{oceeds from Mis. Lochtefeldto enable the Debtor to provsecutelit:igation during the
pendency of this. bankruptcy case- and pay :ongoing' legal fees and U.S. Trdstee fees incurred in the
admlmstratlon of the estate. The portlon of the Loan to be used for other than d1rect litigation costs cannot b_
exceed $200 000. Interest on the outstandmg amount accrues at the rate of 3. 00% per annum. The Loan is
due and payable upon conclusion of the Adversarial Action referenced herein above. If the Debtor does
not rieed to borrow the full $500,0.00', the Debtor will not unnecessarily ‘burden the estate with a larger loan.
As of March 1, 2013, the amount lent by Mfs. Lochtefeld was approxilnately’$320,i 140.24.

© . Mrs. dehtefeld’s loan is secured solely by the proceeds, if any, frofn litigation Superior Court of
Califor_hié for the County of San Diego between the Debtor and the City of San Diego (the “City”), styled

as Wave House Belmont Park, LLC v. The City of San Diego, Case No. 3'7-201,1-00102475 and/or any
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other action that seeks to recover damages under the same factual and/or legal circumstances against the
City of San Diego as in such case (the “Adversarial Action” or “City Lawsuit”). Further, Mrs. Lochtefeld
has no debt, lien or other claim to any other asset of the Debtor. Mrs. Lochtefeld is not entitled to receive
any repayment cf the Loan unless and until any amounts which are hereafter determiﬁed to be due and
owing to the Debtor, if any, and any amounts owed from any future avoidence actioh, are repaid to Debtor.
‘Mrs.'Lochtefeld's treatment is governed by that certain Secured ‘Pvr‘on‘aissory Note between the
Debtor and Mrs. Lochtefeld. In turn, the Secured Promissory Note was su‘tb)ject to‘that certain Intercreditor
Agreement dated as of September 20, 2011 as be’cween Mrs. Lochtefeld and. Symphcny Asset Pool XVI,
LLC, deever as a result of the SAP Settlement this agreement is no longer in effect.
| ':B.“ " Class2- Symphony Asset Pool XVI LLC |
| Total Estimated Claim - $0.00 (Impatred Deemed Acceptance)
‘Thls claim has been reduced to 'zero dollars ($0.00) pursuant to the SAP _Settlement Agreement.
“Cv j Class 3 - Unsecured, Priorify Claims |
‘ _Estlmated Amount - $350,987. 88 (Impatred)

. ThlS class.is comprised of clalms that are entitled to priority under .11 U.S. C Sectlon 507. This o
class is comprised of all pre-petition cbligations owed to the County of Sen_ Diego Treasurer - Tax-
Coilectof by the Debtor as a result of unpaid real property taxes on the Debfofss SuibjectvProperty. .

. The San Diego County Treasurer has' filed a proof of claim for $3'50,987.88. The Debtor is
ihfonhed and beﬁeves that EWB paid:‘dlese claims as part of its election'-to take.cver the Subject Properfy |
If so, the Debtor will object to the clalm and call for-its reduction to zero. No amounts should thus be due. -

D.  Class4- General Unsecured Claims

Estim_ated Amount - $837,91v7.88 (Impaired)

Except to the extent that a holder of an Unsecured Claim agrees to a different treatment, each such
holder shall receive, in full satisfaction of such Unsecured Claim, Cash in an amount up to 100% of the e
amount of the Unsecured Claim with ,illter_es_t accruing at the current federal short term rate of .20%. The
payments,_tc General Unsecured ‘Claims are conﬁngent on funds aveﬁlable from the proceeds of the

Adversarial Action, if any, after payment in full to Classes 1 and 3 above, and bpa’yment of the 8(a) Note
» . :
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discussed above. Upon transfer of the 8(a) Note pursuant to the terms of the ‘SAP Settlement Agreement,
the Reorganized Debtor will deposit all payments on the 8(a) Note into the Distribution Account until the
full prlnciple balance of the note. No interest shall accrue absent‘ default. Payments under the 8(a) Note |
shall commence on the Effective Date of the Plan and be made monthlythereafter,"and funds from the 8(a)
Note shall be applied to approved administratiye' claims and then unsecured claims in Class 4 Claims ona
pro rata baSls. Payment shall consist of the following: .
a) 4 monthly payments of $5,000.00; and
b) 56 monthly payments of $>19,779.48v

The Débtor is informed and b’elieves' that the City’s claim of $234,769.25 vhas been paid by EWB,.
therehy significantly reducing the General Unsecured Claims. The City has not yet acknowledged payment
by an amended elaim and it may 'become necessary to object to such claim, along with others as set forth *
b_elow. The City may have a rejection claim against the Debtor as a result of the rejectiOn of the Lease with. '
the City. In that event, any such claim will be .t.reated as part of the General Unseoured Claims class as .
proyided under the Plan and herein belo'v‘v (Section VIIL F) The amount of the Rejection Claim submitted_‘
by the City will be limited by 11 U.S. C Section 502 Pursuant to the SAP Settlement payments under the ,b
8(a) Note were suspended pending the transfer of the 8(a) Note to the Debtor '

E. Class 5 - Equity Interests _' '

Estlmated Amount - $110,520. 81

The Equity Interests of the owners of Wave House Belmont Park LLC shall not receive any.v,
‘ payment under the Plan unless and unt1l all holders of Classes 1 through 4 are paid in full. If, at the end of - |
the Plan, all creditors have been paid in full as provided herein above, the Debtor and its Equity Interest
~ holders shall receive all remaining funds from the Adversarial Action and the 8(a) Note, if any remain.

S 2. Plan Distributions to Classes of Creditors
| Unless otherwise provided’ herein, any distributions and _deliveries to .:he made on account of |

Allowed Claims hereunder shall be ln complete settlement, satisfaotion' and discharge of such Allowed -
Clalms.' vExcept as specifically provided herein any Cash payment to be made hereunder may be made by -

check or wire transfer, or as otherwise required or provided in applicable agreements.
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All unclaimed Plan Distributions shall revert to the Reorganized Debtor. '

» HOLDERS OF IMPAIRED CLAIMS SHOULD CAREFULLY READ AND CONSIDER
THE PLAN AND THIS DISCLOSURE STATEMENT. THE l)EBTOR URGES HOLDERS OF
IMPAIRED CLAIMS TO VOTE TO ACCEPT THE PLAN. |

VIL SUMMARY OF THE PLAN

As aresult of the chapter 11 process and through the Plan, Debtor expects that‘creditors’will obtain
a substantially greater recovery from the estate than the recovery that would be available if the Assets had
been liquidated under chapter 7of _the Bankruptcy Code. The Plan is annexed hereto as Exhibit 1 and
- forms -a part of this Disclos'ure'.Staternent. The summary of the Plan set forth below is qualified in its
entirety by the more detailed,ororlis'ions set forth in the Plan. | |

A.  CLASSIFICATION AND TREATMENT OF CLAIMS & EOUITY INTERESTS

~ If the Plan is confirmed by the Bankruptcy Court, each holder of an Allowed Claim in a partrcular :
.class will rece1ve the same treatment as the other holders in the same class of Claims, whether or not such v
holder voted to accept the Plan Moreover upon conﬁrmatron the Plan w111 be binding on all of the
Debtors cred1tors and members ‘whether or not such cred1tors or stockholders Voted to accept the Plan. -
‘ Such treatment will be in full satlsfacuon, release and drscharge of and 1n exchange for such holdersv ,
*brespectlve Clalms except as otherwrse prov1ded in the Plan. Credltors are adv1sed that, to the extent that'
their cla1ms are not in a class that will recelve payment, in full, on the- Effectlve Date, that the present' =
' value of funds recelved under the Plan is less than the aggregate amount of the payments recelved over
time, under the Plan. This maxim recognlzes that a dollar received one year from today is worth less than a
~ dollar received today. In perforrning ’a‘ present value analysis, .creditors should consult their fmanclal“
aduisor fora determination of an appropriate discount rate. |

Unclassified Claims .

The Bankruptcy Code does' not require classification of certain priority claims against a debtor. In.
this case, these unclassified claims cOrnprise Administrative Claims, ‘including Fee Claims, Priority Tax ‘

Claims and Priority Claims.
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i. Administrative Claims An Administrative Claim is any cost or expense of
administration of the Reorganization Case incurred by the Debtor (or its Estate) on or after the Petitien
Date and before the Effective Date, and which is entitled to and allowed priority under sections 503(b) and
| ’50'7(a)(2) of the Bankruptcy Code (exclusive of Fee Claims, which are classified separately) and the actual
- and necessary costs and expenses of preserving the Estate and operating the Debtor's business during the

Reerganiiation Case. | |
| ‘Under the Plan, except to the extent that a holder of an Allowed Administrative Expense Clairn :
_agrees te a different treatment (and except to the extent provided in. sections 2.1 or 2.2 of the Plan),‘the‘ _A
_Debtor shall pay to each holder of an Allowed Administrative Expe‘nse.- Ciaim, Cash in an amount eqlialr to' ,
such‘ Clairn on the later of the_j Effective Date or as soon thereafter as possible after the date‘ such - .
Adminrstrative Expense Claim beeornes an Allowed Administrative Expense Claim, or as soon thereafter-.
' as'isreasenably practicable; provz‘q’eal, however, that AlloWed Administrative Expense Claims representing _ ,.
‘_ any: (a) expense or liability incurred,rn the ordinary course of the Reorganized Debtor's business on or after: '
| the Effective Date; (b) Administratir/e EXpense Claim held by a trade Vender which administrative 'liability
: 'was mcurred by the Debtor in the ordmary course of busmess between the Debtor and such credltor on or
after November 3,2010; or (c) fees of the United States Trustee arrsmg under 28 U S.C. § 1930 allocable' :
“to perrods on or after November 3 2010 shall be paid by the Reorganlzed Debtor in the ordlnary course '
As discussed above, the Debtor believes that on the Effectwe Date there will be no Admmrstratrve :

' Claims as all of such clarms will have been paid by the loan from Mrs. Lochtefeld. All Admrnrstratrve' '

. Clairns, if any, are subject to claims’ objections and allowance procedures. The Debtor anticipates that these :

5 clairns, rf any, will receive payment in full.

Proofs of Administrative EXpense Claims and/or requests -for the allowance and payment of
‘ A_dr‘ninistrative Expense Claims; otiler tban a Fee Claim, unless otherwise required pursuant to a prior order °
of the Bankruptcy Court, must be ﬁled and served by the date that is no later than Forty-five (45) days after-
the Effective Date. Notwithstanding anything to the contrary herern, no ‘proof of Administrative Expense "
-Claim or application for payment of an Administrative Expense Claim need be filed for the allowanee of -

any: (a) expense or liability incurred in the ordinary course of the Reorganized Debtor's business on or after
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the Effective Date; (b) Administrative Expense Claim held by a trade vendor, which administrative liability

.+ was incurred by the Debtor in the ordinary course of business between the Debtor and such creditor; or (¢)

fees of the United States Trustee arising under 28 U.S.C. § 1930. All Claims described in clause (a), '(b)v
and (c) of the immediately preceding sentence shall be paid by the Reorganized Debtor in the ordinary
course ‘of business. Any‘Persons that fail to file a proof of Administrative Ekpense Claim or request for.
- payment thereof on or before the Admin_istrative Bar Date as required herein, or other applicable order of

~ the Bankruptcy Court, shall be forever barred from asserting such Claim against the Debtor, the estate, the _

o Reorganlzed Debtor or its property, and the holder thereof shall be enjomed from commencing or

: cont1nu1ng any action, employment of process or act to collect, offset or recover such Administrative
. Expense Claim. |
2. Fee Claims. | |

Al Professional Persons ,see_king allowance by the Bankruptcy Court of a Fee Claim (a) shall file -
their respective final applications for atlowance of compensation for services rendered and reimbursement
of expenses incurred by a date that is no later than the date that is fortyv-ﬁve (45) calendar days after the

- Effectlve Date and (b) shall be pald in full in such amounts as are approved by the Bankruptcy Court (a

o :upon the later of (I) the Effective Date and (ii) ten (10) calendar days after the date upon which the order

| relatmg to the allowance of any such Fee Claim is entered, or (b) upon such other terms as may be

o mutually agreed upon between the holde'r of such Fee Claim and the Reorganized Debtor. The Debtor"

: believes that on the Effective Date, the total amount of all Allowed Fee Claims will be paid by the loan |
.from Mrs. Lochtefeld. o o

B IMPLEMENTATION OF PLAN

1. Prosecutlon of Causes of Action and Avordance Actions

* All avoidance actlons assertable by the Debtor-m—Possessmn pursuant to Sections 542
K through 553 of the Bankruptcy Code shall be retained by the Reorganized Debtor (“Av01dance |
" Actlons”). Until all litigation is completed up to and through the appeals process, the

Reorganized Debtor shall deposit into the Plan Disbursement- Account 100% of the net recovery

o by the Reorganized Debtor on all Avoidance Actions, actlons for the recovery of any pre-pet1t1on
31
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| debt owed to the Debtor or any other Cause of Action (the “Avoidance Collections”). For the
purposes hereof, the term Net Recovery shall mean the gross dollars collected in the particular
avoidance action less all Litigation Expenses, attorneys fees and normal costs, including experts

fees expended in the collection thereof. The Court will retain jurisdiction to determine the :
reasonableness of the deduction of any such fees or costs if any ohj ection is made. At the time of
i -any net distribution, the Debtor will provide to Creditors a breakdown of the award or settlement

Ai - and the fees and costs expended Any creditor or party in interest mayv request a billing statement :‘

for attorney s fees and costs expended i in any such actlon Any creditor or party in interest can

~ object to the deductron of. such fees and costs 1ncurred w1th1n sixty (60) days of the net,_

.drstrlbutron by filing an objection with the United States Bankruptcy Court. In the event that the |
_ Court after notice andhea_ring determines that any such fees and costs should be disallowed as a
deduction, then within 30 Vda'ys thereafter the Reorganized' Debtor shall deposit into the Plan
Disbursement Account a sum equal to 100% of such disallowed amount. All Litigation Expenses
- and related costs shall be at the sole risk and expense of the Reorganized Debtor and shall not
o diminish any distributions ‘ﬁoim the Plan Disbursement Aceount. As indicated above,v the Debtor'
does not anticipate filing any Avoidance Actions. - - | |

2.  8(a)Note

“Pending turnover of the 8(a) Note pursuant to the terms of the Settlement Agreement wrth
| 'FSAP no principal or 1nterest shall be paid on the note. The current balance of the 8(a) Note is
' $1 127,651.00. The Debtor agrees to commence payrnents under the 8(a) Note on the Effectlve
Date, with monthly payments to follow in the amounts 1ndlcated in the note for a total of srxty
(60) payments. No 1nterest is due under the 8(a) Note except in cucumstances of default

Upon transfer of the 8(a) Note into the Reorgamzed Debtor's estate, the Reorganized
Debtor shall deposit one hundred percent (100%) of all proceeds into the Disbursement Account
. "for the payment of administrative and unsecured claims on a pro rata basis until such claims are
pa1d in full. The 8(a) Note calls for four (4) consecutive monthly payments. of $5,000

”. commencmg on the sixteenth day of the month upon whlch the 8(a) Note becomes effectlve and -
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continuing on th fifteenth day of each month thereafter unti.l the four payments are made.
Thereafter, there will fifty-six (56) monthly installments of Nineteen Thousand Seven Hundred
- Seventy-Nine Dollars and Forty-Eight Cents ($19,779.48) commencmg on May 15, 2012 and
continuing on the fifth month and continuing on the 16th day of each succeedmg month until a
~ total of sixty (60) monthly payments have been made, at which time all unpaid principal, accrued
interest and fees and costs due under the 8(a) Note, if any, wﬂl be due and payable.

| 3. Default.

3.1 Secured Credltors

~Class 1: A default will occur if the Debtor fails to make the reqmred distribution to this cred1tor
within ten (10) days of the date due after the Adversarial Action is _resolved and payment from the City has -
been received by the Dehtor. A default will also occur if the Debtor breaches any terms .of the Promissory ,
Note. In the event of any default, the Class 1 Claimant may take any action available to it under applicable
. bankruptcy law including but not limited to seeking a conversion of the case to one under Chapter 7 te the
Bankruptcy Code or remedies available under state law for breach of the loan documents between Debtor
and Class 1 Claimant provided that any such default contmues after thlrty (3 0) days notice to the Debtor,
o and their counsel and the failure of the Debtor to cure any such default ' | v |
| Class_Z: A default will occur as to payment of the Class 2 Claims if Debtor fails to make the
required distributions to these creditors within ten days of the date due. »In the event of any default vth'e
"..Class 2 Claimant may take any action available to it under apphcable bankruptcy law 1nclud1ng but not -
111n1ted to seeklng a conversmn of the case to one under Chapter 7 to the Bankruptcy Code or remedies
, available under state law.fcr hreach of the loan documents between Debtor and Class 2 Claimant provided
that any such default continues aﬁer thirty (30) days notice to the Debtor and their counsel and the failure
of the Debtor to cure any such default |

3.2 Unsecured Prlorltv Claims

Class 3: A default will occur as.to payment of the Class 3 Unsecured Priority Claims if Debtor falls
" to make the required distributions to these creditors within ten days of the date due. In the event of any

default, Class 3 Unsecured Priority Claimants may take any action available to them under applicable
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- bankruptcy lavr including but not limited to seeking a conversion of the case to one under Chapter 7 to the
Bankruptcy Code or remedies available under state law for breach of contract provided that any such default
' continues after thirty (30) days notice to the Debtor and their counsel and the failure of the Debtor to cure
any such default after such opportunity to cure.

3.3 Unsecured Claims

Class 4: A default will oceur as to payment of the Class '4.Unsecu'red Claims if Debtor fails ’ro make -
the required distributions to these creditors within ten days of the date due. In the event of any default,
. » Class 4 Unsecured Claimants may take any action available- to them under applicable bankruptcy law

" including but not limited to seeking' a conversion of the case to one under Chapter 7 to the Bankruptcy Code
or remedies available under state law for breach of contract nrOVided that any such default continues after
thirty (30) days notice to the Debtor and their counsel and the fallure of the Debtor to cure any such default

4. Time Bar to Pavments :

The Plan Distribution Agent shall stop payment'on any distribution check that has not cleared
_‘through the Disbursement Account within ninety (90) days of tl.redate of issuance thereof. 'Requests for re- |
. ». ,.issnance of any»such checks shall i)e made directly‘ to the Plan D_is‘rribution Agent by the holder dof the

-. Allowed Claim with respect to which such check was ‘issue'd. Any claim in respect of such Voided check

" shall be made within one hnndred and eighty (180) days aﬁer the dnte“of the issuance of. such Voided check.

~If no request is made as prov1ded herein, all Claims in respect of voided checks shall be dlscharged and
forever barred. The amount represented by such. unclarmed checks and those undehverable after
- commercially reasonable ,drhgence, shall be dlstr1bute_d Pro Rata to the remaining holders of Allowed
Claims, pursuant to the rerms' of thrs' Plan. Distributionsto holders of Allowed Claims shall be made ‘ro their
last known address, which sn'all be presumed to be as set forth-on tne proof of claim ﬁled"by such Claimant,
or if no proof of claim wés' 'ﬁled,- on the Schedules filed by the'Debtor, as may have been amended from
* time to time, unless a Claimant shall have supplied a new or‘ corrected address rn writing to the Plan
Distribution Agent within two weeks prior to a Distrilcution.'to permit the Plan Distribution Agent to revise

their records accordingly. '
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5. Exemption from Securities Laws

The issuance of any securities, if any, pursuant to the Plan, shall be exempt from any securities
laws registration requirements to the fullest extent permitted by section 1145 of the Bankruptcy Code.

6. Special Tax Provisions

Pursuant to section 1146© of the Bankruptcy Code, the issuance; transfer or exchange of any notes

~or securities under the Plan, the creation of any morfgage, deed O,f trust or other security intéresf, the making
or assignment of any lease or suBliease,. or the making or delivery of any deed or other instument of transfer
under, in furtherance of, or in_'cqnnection with the Plan, ihéluding, without limitation, any deedé, bills of sale .

“or assignments executed in éonﬁecﬁon with any of the transactions coﬂtemplated under the Plaﬁ shall not be
subject to any stamp, real estéfe transfer, mortgage recording or other similar tax. |

- C. THE PLAN DOCUMENTS

The Plan includes the 'Pla.n Documenfs which means those certain agreements, do‘curher‘ltsv and -
instruments entered into Qﬁ 6r as of the Effective Date as contempléﬁed by, and in furtherance of, the Plan.
. The Plan Documents shali be includedv as part of the Plan Supplement. On the Effective Date, the Debtor,
_Plan Distribution Agent, and thé Reorganized Debtor shqi} .e}‘;.ecuté and deliver the Plan Documents as
s f¢quired under the Plan. The solicitation of votes on the Plan sﬁéll b‘e“deemed a solicitatién_ for thé approval
of the Plan Documénts and aii transactions contemplated th_eféundér. Entry of the Conﬁrm.aﬁvcv)nv.Orvder shvavll>
constitute approval orfbthej Plan Documents and all such trans'actioris. |

D. COMPROMISE OF CONTROVERSIES

Pursuant to Baﬁkrupﬁ:yRulé 9019, and in consideration for the classification, distribﬁtion,énd- other
‘beneﬁts provided under t'his.-.Pl-an, thé provisions of this Plan shall constitute a good faith cdmpromiée and
settlement of all Claims _aﬁd cohtroversies resolved pursuant‘to this Plan, including, without limitation, all
Claims arising prior to thé Pétition Date, whether known or unknoWn, foreseen or unfofeéeén, assérted or
unasserted, arising out of,‘relating to or in connection with the business or affairs of or transactions with the
Debtor. The entry of the Conﬁﬁnation Order shall constitute the Bankruptcy Court's approval Qf each of the

foregoing compromises or seftlements, and all other compromises and settlements provided for in this Plan,
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and the Bankruptcy Court's findings shall constitute its determination that such vcompromises and
~ settlements are in the best interests of the Debtor, the estate, creditors and other parties in interest, and are -
fair, equitable and within the range of reasonableness. N

There are two related actions pending in San Diego SIiperior Court, Central Division. Aside from
the City Lawsuit, the other is.the foreclosure action initiated l)y EWB and styled East West Bank vs. Wave
. House Belmont Park LLC (Case No. 37-201 1-000939.59—CU-OR-.CTL) (the "Foreolosure Action").
E Pursuant to paragraph 211 of the SAP Settlement Agreernent, the Foreclosure Action is to be dismisSed
upon approval of the Receiyer's final accounting of the Receivership Estate and- the'completion of the
Non-Judicial Foreclosure, and has been dismissed as of J anuary 30 2013. |

With respect to the Clty Lawsuit, paragraph 6.1 of the SAP Settlement Agreement allows SAP room
: to renegotiate its lease w_1th the City of San Diego (the "C1ty"). If any Renegotiated Lease is cond1t1_o_ned on
‘ disrnissal of the City LawSuit then SAP may request that Debtor dismiss the action. Until the latter of
January 16, 2013 ‘or 90 days before trial (the "Dismissal Perlod"), if SAP requests that Debtor dismiss the

City Lawsuit w1th preJudrce the Debtor will-do so subJect to the City executing a mutual release for the

" benefit of the Debtor and all Wave House Parties. Until exprratlon of the D1smrssal Per1od, the Debtor may

- not dismiss the City Lawsuit without express wrltten author1zat10n of SAP Once the Dismissal Period
" expires, the Debtor shall once more have sole control of the City Lawsu1t and its prosecut1on although an

extension of the Dismissal Period is provided for under cértain circumstances in paragraph 6.1.1.

- E. . PROCEDURES FOR DISPUTED CLAIMS

1. Obiectlons' to Claims

Other than with respect to Fee Claims, only the 'R'eorganized Debtor shall be entitled to object to
Claims, 1nclud1ng any Clarm which was listed by the Debtor in the Schedules in an amount not disputed or
contingent. Any obJectrons to such Claims (other than Fee Claims) shall be served and filed on or before the
later of: (2) ninety (90) days after the Effective Date; (b)‘ thirty (30) days after a request for payment or proof
of Claim is properly filed and served upon the Debtor" or © such other date as may be fixed by the
+ Bankruptcy Court, whether fixed before or after the date spec1ﬁed in clause (a) hereof. Notw1thstand1ng the

above, any objection to a Clalm shall be served and filed on or before thirty (30) days after the Conﬁnnat1on
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Date. Notwithstanding any authority to the contrary, an objection to a Claim shall be deemed properly
served on the claimant if :the Reorganized Debtor effects service in any of the following manners: (a) in
’ accordance with Federal Rule of Civil Procedure 4, as modified and made applicable by Bankruptcy Rule
7004; (b) to the extent counsel for a claimant is unknown, by ﬁrst class mail, postage prepaid, on the
signatory of the proof of clalm as well as all other representatives identified in the proof of clalm or any
attachment thereto; or © by first class mail, postage prepald on any oounsel that has appeared on the
. claimant's behalf in the ‘Reorgamzatlon Case (so long -as suoh appearance has not been subsequently
withdrawn). The Planf shaH not affect any party's rights to obj ectto Fee Claims. |

In Exhibit 2 to.this Disclosure Statement, the Debtor has identified and marked yarious claims that
are obJectlonable The Debtor reserves the right to object to any and all claims hsted on Exhlblt 2, however,
the marked claims have spec1ﬁc issues already 1dent1ﬁed by the Debtor Although Debtor may choose not
to object to some or all of the objectionable claims, there are grounds for objectmg to each'clalm and
creditors should take 1nto consideration that objectiyon:s may be filed within the time period provided for
herein above. |

2. o Pavments and Distributions w1th Respect to Dlsputed Clalms S

- To the. extent a Claim is a Disputed Claim, the Plan D1str1but10n Agent shall not be requlred to
make the apphoable disputed portion of a payment to the holder of such Disputed -Clalrn which would
i otherwise be payable to the holder of 2 Disputed'Claim“I‘n the event that Disputed Claim is subsequently
allowed, the Plan D1str1butlon Agent shall thereafter pay the approprlate amount to. the holder of the Claim
in accordance with the terms of the Plan and in the same manner as any other credltor of the same Class.

F. EXECUTORY 'CONTRACTS AND UNEXPIRED LEASES |

1.  General Treatment

Subject _to'v theoe'currence of the Effectiye :Date', all executory contracts ano ’unexpired leases to
whieh the Debtor is currerltly a party are hereby rejected_; except for any executory contraets or.unexpired
leases that (I) have been assumed pursuant to Final Order of the Bankruptcy Court, (ii) are designated
specifically or by category as a contract or lease to.be assumed on an exhibit contalned in the Plan

Supplement, as such exhlbrt may be amended from time to time prior to the Effectwe Date to include
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additional or exclude pre-existing contracts and agreements, (iii) are the subject of a separate motion to
assume filed under section 365 of the Bankruptcy Code by the Debtor prior to the Effective Date, (iv) or
reaffirmed as part of the Plan.

2. Cure of Defaults

Except to the extent that different treatment has been agreed to by the non-debtor party or parties to
any executory contract or unexpired lease to be assumed, the Reorganized Debtor shall vurthin thirty (30)
days after the Effective Date, file and serve on parties to} any executory contracts or uneXpired leases to be
assumed and other partie's"in interest a pleading with the Bankruptcy Court listing the cure amounts of all
executory contracts or unexpired leases to be assumed. The parties to such executory contracts or unexpired
leases to be assumed by the Reorganized Debtor shall have fifteen (1>5) days frorn the date of service to
object to the cure amounts _Hsted by the Debtor. If an ohjection is filed with respect to the cure amount due
under an executory contract or unexpired lease, the Bankruptcy Court shall hold a hear_ing'to determine the
cure amount. Notwithstanding the foregoing, at all times through the'date that is ﬁve (5) Business Days after
the Bankruptcy _Court enters an order resolving and ﬁxrng the amount of a dispute.d cure am.ount, the Debtor
shall haue the right to rejectsuch executory contract or unexpire‘d lease. | |

3.  Rejection Claims

Except as otherwise ordered by the Bankruptcy Court in the event that the rejectlon of an executory
contract or unexplred lease by the Debtor pursuant to the Plan results in damages to the other party or parties
to such contract or-lease,ra Claim for such damages shall be forever barred and shall not be enforceable
against the Dehtor or the Reorganized Debtor, unless a proof of claim has been filed with the Bankruptcy
‘Court and‘served upon' counsel for the Debtor on or hefore the Rejection Claims Bar Date; If there are no
ObjeCtIOI]S toa ReJectron C1a1m or to the extent a Rejectron Claim later becomes an Allowed Claim, the
Rejection Claim shall be classified and treated as a General Unsecured Claim. No clalms in this Class are
anticipated. |
nm |
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G. EFFECT OF CONFIRMATION

1. Vesting of Assets.

Except as otherwise provided herein, all real and non-exempt personal property of the estate shall be
held in trust by the Reorganized Debtor for the benefit of the estate, until such time as all clarms have been
pald in full as provided in the Conﬁrmatron Order. The entry of a final decree will not re-vest property of
the estate in the Debtor, but rather the .Debtor will remain in possession of the assets to-an actual or
constructive trust in favo_r of the creditors of the estate. The Debtor is obligated to hold the assets for the
benefit of unpaid creditors, and may deal with the assets only in a manner consistent with the Plan. Upon all
such claims being paid’ in full, the remaining assets of the Debtor shall immediately vest in the Reorganized
Debtor, free_and clear of all Claims, liens, encumbrances, charges and other interest except forany liens and
claims of secured creditors as provided herein without further order from the Bankruptcy Court. -

After assets vest in the Reorganized Debtor, the Debtor may operate its business and may use,
acquire, and d1spose of property free of any restrictions of the Bankruptcy Code or the Bankruptcy Rules
and in all respects as if there were no pendmg case under any chapter or provision of the Bankruptcy Code,
except as otherw1se prov1ded in the Plan.

After the C1ty litigation proceeds have been drstrlbuted in full the case shall end even if all creditors
have not been pa1d in full: : |

'2.- , Dlscharges of Claims‘ ’

Except as otherw1se provrded herein or in the Confirmation Order, the rlghts afforded in this Plan
and the payments and distributions to be made hereunder shall d1scharge all ex1st1ng debts and Claims of
any kind, nature, or description whatsoever agalnst or in the Debtor or any of its Assets or properties to the
fullest eXtent permitted by section 1141 of the_Bankruptcy Code. Except as othervvis'e provided herein, upon
the Effective Date, all Claims against the Debtor shall be, and shall be deemed to be, discharged whether or

nota proof of Claim or proof of interest was filed with respect thereto.

3. - Discharge of the Debtor

The -Debtor will not receive a discharge‘in this case. .
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4. Injunctions.

Unless otherwise provided in the Plan, all injunctions or stays arising prior to the Confirmation Date in

accordance with sections 105 or 362 of the Bankruptcy Code, or otherwise, and in existence on the

Confirmation Date, shall remain in full force and effect until the Effective Date. Upon the entry of the

Confirmation Order, all holders of Claims and other parties in interest, along with their respective present or

former affiliates, employees, agents, officers, directors, or principals, shall be enjoined from taking any

actions to interfere with the implementation or consummation of the Plan.

Except as otherwise provided in the Plan or the Confirmation Order, as of the Confirmation Date,

but subject to the occurrence of the Effective Date, all Persons who have held, hold or may hold Claims

against the Debtor or the Estate are, with respect to any such Claims, permanently enjoined from and after

the Confirmation Date from:

@

- ®

(©

commencing, conducting- or continuing in any manner, directly or. rndirectly, any '
suit, action or other _proceedrng of any kind (includrng,' without. limitation, any
proceeding in a judicial, arbitral, administrative or other forum) against or affecting.
the Debtor the estate‘ tne" Reorganized Debtor or any of its propert’y, or any direct

or indirect transferee of any property of, or dlI‘CCt or 1nd1rect successor in interest

_ to, any of the foregomg Persons or any property of any such transferee or

SuCCessor,

enforcmg, levymg, attaching (including, w1thout limitation, any pre judgment

, attachment), collectlng or otherwise recovering by any manner or means, whether

directly or indirectly, any judgment, award, decree or order against the Debtor, the
estate, or the Reorganized Debtor or any of its property, or any direct or indirect -
transferee of any property of, or direct or indirect successor in interest to, any of the -
foregoing Persons, or any property of any such transferee or suécessor.

creating, perfecting or otherwise enforcing in any manner, directly or indirectly,

‘any encumbrance of any kind against the Debtor, the estate or the Reorganized

40



Case 10-19663-LT11 Filed 03/06/13 Doc 289 Pg. 45 of 84

Debtor or any of its property, or any direct or indirect transferee of any property of,

or successor in interest to, any of the foregoing Persons; and,

(d) acting or proceeding in any manner, in any place whatsoever, that does not
conform to or comply with the provisions of the Plan to th'e.,ﬁlllest extent permitted
by applicable law.

5. Refention of Causes of Action/Reservation of Rights

Except as specifically provided in the Plan, nothing contained in the Plan or the Confirmation Order

shall be deemed to be a waiver or the relinquishment of any rights, Claims or Causes of Action that the

Debtor may have or the Reorganized Debtor may choose to assert on behalf of the Estate-in accordance with -

any provision of the Bankruptcy Code or any applicable non-bankruptcy law, 1nc1ud1ng, without 11m1tat10n

@

(®)

(c)

@

any and all C1a1ms against any Person, to the extent such Person asserts a cross-
claim, counte:claim, and/or Claim for setoff which seeks affirmative relief against
the Debtor, Reorganized Debtor, or any of their officers, directors, or
representatives;

the avoidance of any transfer by or obligation of the Es_fate or the Debtor or the

recovery of the value of such transfer;
the turnover.of any property of the 'estate; and/or '

Claims against other third parties.

Nothmg contalned in the Plan or the Confirmation Order shall be deemed to be a waiver or

'rehnqu1shment of any Claim, Cause of Action, right of setoff or other legal or equitable defense that the

Debtor had'lmmedlately prior to the Petition Date. The Reorganized Debtor shall have, retain, reserve and

be entiﬂe’d to assert all such Claims, Causes of Ac’tion rights of setoff, or other legal or equitable defenses

which the Debtor had immediately prlor to the Petition Date as fully as if the Reorganization Case had not

been commenced

THE FAILURE TO SPECIFICALLY IDENTIFY ANY OTHER CAUSE OF ACTION OR

AVOIDANCE ACTION SHALL NOT BE CONSTRUED OR ACT TO CREATE A WAIVER,

RELEASE OR DISCHARGE OF SUCH CAUSE OF ACTION OR AVOIDANCE ACTION.
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6. | Exculpation.

_ None of the Debtor, the Reorganized Debtor, or any of their respective directors, officers,
employees or members (acting in such capacity) shall have or incur any liability to any entity for any act
taken or omitted to be taken in connection with and subsequent to the commencement of the Reorganization
Case, the formulation, preparation, dissemination, implementation, confirmation or approval of the Plan,
any .other plan of reorganization or any compromises or settlements contained therein, any disclosure
statement reIated thereto or any contract, instrument, release or other agreement or document provided for or
contemplated in connection with the transactions set forth in the Plan or in connectlon with any other
proposed plan; provrded however, that the foregomg prov1s1ons shall not affect the liabihty that otherwrse
would result from any such act or omission to the extent that such act or omission is dete_rmined in a Final
Order to have constituted breach of ﬁduciary duty, negligence or willful misconduct. Each of the foregoing :
‘ parties in all respects shall have and shall be entitled to rely upon the advice of counsel.with respect to their

duties and respons1b1hties during the Reorganization Case and under the Plan

_ 7. Termmatlon of Professionals
On the Effective Date, the engagement “of each professional reta1ned by the Debtor may be
termmated w1th0ut further order of the Court or act of the parties. The Debtor shall thereafter without the -
~need for further order of the Bankruptcy Court be free to retain and compensate one or more professmnals
8.‘.' - Substantial Consummatlon
As' the Effective Date, upon the execution and delivery of the Plan Documents, the Debtor may.". |
| seek an order frorn the Bankruptcy Court determining that the Plan has been ‘substantially consummated
pursuant to section 1101 of the Bankruptcy Code. |

9, Plan Modifications, Amendments and Revocation

The Plan may be amended, modiﬁed or supplemented by the Debtor in the manner provided by
section 1127 of the Bankruptcy Code or as otherwise permitted by law, withOut additional disclosure
pursuant to se’ction 1125 of the Bankruptcy Code, except as the Bankruptcy Court may otherwise direct. In
addition, aﬁer the Confirmation Date, ;so long as such action does not materially and adversely affect thev '

“treatment of holders of Claims pursuant to the Plan, the Debtor may institute proceedings in the Bankruptcy
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Court to remedy any defect or omission or reconcile any inconsistencies in the Plan, the Plan Documents
and/or the Confirmation Order, with respect to such matters as may be necessary to carry out the purposes -
and effects of the Plan. . |

Prior to the Effective Date, the Debtor may make appropriate technical adjustments and
‘modifications to the Plan without further order or approval of the Bankruptcy Court, provided, that, such
technical adjustments and modifications do not adversely affect ina material way the treatment of holders
~of Claims. | “ | :
The Dehtor reserves the right to.revoke or withdraw the Plan prior to the Effective Date. If the

Debtor takes such action, the Plan shall be deemed null and void.

CH RETENTION OF JURISDICTION ‘
| On and after the Effective Date, the Bankruptcy Court shall retain jurisdiction, pursuant to:28
U.S.C. §§ 1334 and 157 (but the Plan shall in no way expand the jurisdiction Otherwise granted to the
Bankruptcy Court pursuant 28 U.S.C. §§ 1334 and 157), over all matters arising in, arising under, or related
“tothe Reorgamzation Case for, among other th1ngs the following purposes: o |
o (@  To hear and determine applications for the assumption or rej ectlon of executory contracts or -
funexplred leases and the allowance of Clarms resulting therefrom. R |
' (b) To determine any motlon adversary proceedmg, av01dance action -application, contested "
matter, and other litigated matter pending on or commenced after the :Conﬁrmatio_n Date.»
(©) | To ensure that distrihuti'ons_to holders of Allo»wed, Claims are vaccomplished as proyided
“herein.. | |
(d) 'v To co1lslder Clalms or the allowance, classification, prlorrty, compromlse estimation, or
payment of any Claim or Adminrstratlve Expense Claim.
! '(e) To enter, 1mp1ement or enforce such orders as may be appropriate in the event the:
Conﬁrmation Order is for any reason stayed, reversed, revoked, modified, or vacated.
® To issue injunctions enter and implement other orders and take such other actions as may
‘be necessary or appropriate to restrain interference by any Person w1t11 the consummation, 1mp1ementat10n

or enforcement of the Plan, the Confirmation Order or any other order of the Bankruptcy Court.

43



Case 10-19663-LT11 Filed 03/06/13 Doc 289 Pg. 48 of 84

(® | To hear and determine any motion to modify the Plan in accordance with section 1127 .of
the Bankruptcy Code, to remedy any defect or omission or reconcile any inconsistency in the Plan, the
Disclosure Statement, or any order of the Bankruptcy Court, including the Confirmation Order, in such a
manner as may be necessary to carry out the purposes and effects thereof |

(h) . - To hear and determine all Fee Claims. |

(i)> To hear and determine disputes arising in connection with the interpretation,
implementation, or “enforcement of the Plan, the Confirmation Order, any ‘transactions or payments
-contemplated hereby, or any agreement,. instrurnent, or other document governing or relating to any of the
foregoing. |

6) To take any action and issue such orders as may be necessary to construe enforce
.unplement execute, and consummate the Plan including any release, injunction or exculpation provisions
‘set forth herem or to maintain the mtegrlty of the Plan following consummat1on

(K To deterrnme suchvother matters and for such other purposes as may be provided in the
Conﬁrmatwn Order. R |
o Q)] " To hear and. determme matters concerning state, local -and federal regula‘uons, Cla1ms vor
faxes. .
' (m) To hear and determine any other‘ matters relatecl hereto _and not inconsistent‘ With the

’ Bankruptcy Code and title 28 of the United States Code.

(m) - Toentera ﬁnal decree closmg the Reorgan1zat1on Case
: (o) To recover,all Assets.of the Debtor and property of the estate; wherever located.
(P To resolve any diSputes under section 11.6 of the Plan.

VIIL. CERTAIN FACTORS TO BE CONSIDERED

" The holder of Clair'n' agafnst the Debtor should read and carefully _'consider the following factors,
as well as the other information set'forth inthis Disclosure Statement (and the do.cuments delivered llereWith
and/orv incorporated by reference herein), before deciding whether to vote to accept or to reject the Plan.

s
1 »‘ B
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A. CERTAIN BANKRUPTCY CONSIDERATIONS

The Debtor believes that if the Plan is not confirmed and consummated, there can be no assurance
that any alternative plan of reorganization would be on terms as favorable to the holders of the impaired
~ Claims as the terms of the Plan. In addition, if a protracted reorganizatiorl or a liquidation of the Debtor's
- assets were o occur, there is a substantial risk that holders of Claims would receive less than they will

 receive vurlder the Plan. As this is a liquidating plan, the Debtor believes this Plan provides more return for
creditors than a liquidation by provrding a means by which the Debtor_is ﬁrnding the litigation in a manmner -

that is better than any one could ﬁnd under a chapter 7 liquidation.

B, Tax CONSEOUENCES _
 THE FEDERAL, STATE, LOCAL AND OTHER GENERAL TAX CONSEQUENCES TO -
“THE HOLDERS OF CLAIMS AND INTEREST AS A RESULT OF THE PLAN MAY VARY
* BASED UPON THE INDIVIDUAL CIRCUMSTANCES OF EACH HOLDER. THEREFORE,
EACH CREDITOR OR EQUITY SECURITY HOLDER SHOULD CONSULT THEIR OWN TAX
 ADVISOR TO DETERMINE THE TREATMENT AFFORDED THEIR RESPECTIVE CLAIMS OR
INTERESTS BY THE PLAN UNDER FEDERAL TAX LAW, THE TAX LAW OF THE VARIOUS. o
STATES AND LOCAL JURISDICTIONS OF THE UNITED STATES AND THE LAWS OF ';
’FOREIGN JURISDICTIONS. | B
NO STATEMENT IN THIS DISCLOSURE STATEMENT SHOULD BE CONSTRUED |
As LEGAL OR TAX ADVICE. THE DEBTOR AND ITS COUNSEL DO NOT ASSUME ANY
RESPONSIBILITY OR LIABILITY FOR THE TAX CONSEQUENCES A CREDITOR OR
EQUITY SECURITY HOLDER MAY INCUR AS A RESULT OF THE TREATMENT AFFORDED
THEIR CLAIM OR INTEREST UNDER THE PLAN. e |

IX. CONFIRMATION AND CONSUMMATION PROCEDURE

Under the Bankruptcy Code, the following steps must be taken to confirm the Plan:

A SOLICITATION OF VOTES

~ In accordance with sections 1126 and 1129 of the Bankruptcy Code, the Claims in Classes 2, 3

‘and 4 are impaired and are entitled to vote to accept or reject the Plan. Any Creditor holding a Claim in
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“an impaired class under the Plan (other than those Classes deemed to have rejected the Plan) may vote
on the Plan so long as such Claim has not been disallowed and is not the subject of an objection
pending as of the voting deadline. Nevertheless, if a Claim is the subject of such an objection, the

| holder thereof may vote if, prior to the uoting deadline such holder obtains an order of the Bankruptcy

Court allowing such Claim, in whole or in part, or the Bankruptcy Court approves a stipulation

between the Debtor and such holder fully or partially allowing such Claim, whether for all purposes or -

for Votlng purposes only.

In accordance with -section,.1126(g) of the Bankruptcy Code, the holders of such Equity’

- Interest Claims are conclusively pre'sumed to reject the Plan and the votes of such holders will not be. . .

sohc1ted with respect to such Cla1ms

As to classes of c1a1ms entltled to-vote on a plan, the Bankruptcy Code defines acceptance of a

plan by a class of creditors as acceptance by holders of at least two-thirds in dollar amount and more - e

' than one-half in number of the claims of that class that have timely voted to accept or rej ject a plan

A BALLOT WILL NOT BE COUNTED IF IT IS NOT ACTUALLY RECEIVED BY'
JOHN L. SMAHA, ESQ., SMAHA LAW GROUP, 7860 MISSION CENTER COURT, STE.Y
| lOl), SAN DIEGO, CA, 92108, NO LATER THAN 4:00 P.M.,"_‘PACIFICTIME,' ON
' PLEA.SE FOLLOW THE INSTRUCTIONS ON YOUR BAL“L\O.T ‘F.O.R'RETURNING THE ﬁ
" BALLOT. : |
In addition, a vote rnay be dlsregarded if the Bankruptcy Court determlnes after not1ce anda-

hearing, that such acceptance or reject1on was not solicited or procured in good faith or in accordance»

o w1th the provisions of the Bank:ruptcy Code

If you have any quesnons about these instructions, please call John L. Smaha, Esq., at (619) .

688-1557.

Bl. ; THE CONFIRMATION HEARING

The Bankruptcy Code requires the Bankruptcy Court, after not1ce to hold a confirmation

hearlng. The Confirmation Hearing in respect of the Plan has been scheduled for at

_ Pacific Time, before the Honorable Laura S. Taylor United States Bankruptcy Court, Southern
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District of California. The Confirmation Hearing may be adjourned from time to time by the
.. Bankruptcy Court without further notice, except for an ann.ouncement of the adjourned date made at
the Confirmation Hearing.
Objections, if any, to confirmation of the Plan must be in writing, and must (a) state the name
and address of the objecting party and the nature and amount of the claim or interest of such party, (b)
statevwith particularity the basis-and natu_re of each objection to confirmation of the Plan, and © be
filed, together with proof of service Awith the Court (with a copy to charnbers)vand served so that they-
are received no later than 4:00 p :m., Pacific Time, on | ___at 4:00 p.m. by the Court and the
: followmg parties: (I) John L. Smaha, Esq., Smaha Law Group; 7860 MlSSlOIl Center Court, Ste. 100,

" San Diego, CA, 92108; (i) Qfﬁce_ of the United States Trustee, 402 West Broadway, Ste. 600, San |
- Diego, CA 92101-8511, Attention: David Ortiz; Objections to c'onﬁrmation of the Plan are governed - -
by Bankruptcy Rule 9014 .‘

- Any party fa1l1ng to file and serve an Objection to the Plan in comphance with this Order shall .
‘ loe barred from being heard upon or raising any ObJeCtIOI’lS to the Plan at the Confirmation Hearing.
" .’C.- o CONFIRMATION . S |
At the Conﬁrmatlon Hearing, the Bankruptcy Court w1ll confirm the Plan only 1f all of
tlle requlrements of section 1129 of the Bankruptcy Code are met Among the requirements for ’b
conﬁrmation of the Plan are that the Plan is (I) accepted by all impaired classes of claims and‘equ'ity . '_

interests or, if rejected by an irnpaired class, that the Plan "does not discriminate unfairly" andls "fair

- and equitable" as to such class (ii) feasible, (iii) in the "best interests" of creditors and stockholders

that are impaired under the Plan and (iv) complies with section 1129(a)(9)(C)of the Bankruptcy Code.
1. Cramdown Unfalr Dlscrlmlnatlon and Falr and Equitable Tests
To obtain non—consensual confirmation of the Plan, at least one impaired class must

Vote to accept the Plan (excludlng any votes of insiders), and the Debtor must demonstrate to the
‘ Bankruptcy Court that the Plan "does not discriminate unfa1rly" and is "falr and equitable" with respect

“to each impaired, non—acceptmg class. The Bankruptcy Code prov1des the following non—exclusive'> '
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definition of the phrase "fair and equitable," as it applies to secured creditors, unsecured creditors and_
equity holders: | |
| a. Secured Creditors. Either (I) each impaired secured creditor retains its liens

securing its secured claim and receives.on account of its secured cla‘i'm' deferred cash payments having
. | a value as of the Effective Date of the Plan equal to the amount of its allowed secured claim, (ii) each'
’ 1mpa1red secured creditor realizes the "1ndub1table equivalent" of 1ts allowed secured claim, or (iii) the_

'pr'operty securing the claim i is sold free and clear of liens with such liens attaching to the proceeds of .
the sale and the treatment of suCh liens on proceeds is provided in clause (D or (ii) immediately above. e

b. Unsecured Credltors Either (I) each 1mpa1red unsecured creditor recelves or

- retalns under the Plan property of a Value equal to the allowed amount of its claim, or(ii) the holders of
_ clalms and interests that a_re Jumor to the claims of the rejectlng» class of unsecured creditors will not

receive or retain any property under the Plan.

c. Eq_uitv Interests. Either (@) each irnpaired holder of an equity interest receives '
- or retains under the Plan on account of such interest, property of a value, as of the Effective Date of the
“Plan, equal to the greater of (A) the allowed amount of any ﬁxed l1qu1dat1on preference to whlch such
| holder is entitled, (B) any ﬁxed redemptlon price to which such holder is ent1t1ed or © the Value of

',_such interest, or (ii) the holders of any equity interests that are Junlor to the interests of the rejectmg a

" class of equity holders w111 not receive or retain any property under the Plan.. The Debtor beheves that

| ‘the Plan and the treatment of all classes of Claims and Equlty Interests under the Plan satlsfy the
-foregomg requirements for non-consensual conﬁrmat1on of the Plan In the event that one or more
classes of impaired Clarrns or Equrty Interests reject the Plan the Bankruptcy Court w111 determme at
the Confirmation Hearing - whether the Plan is fair and equ1table with respect to, and- does not
. discriminate unfarrly against, any rej jecting impaired class of Claims or Equity Interests. |

2. Feasrblllty ‘

The Bankruptcy Code requ1res that confirmation of a plan is not likely to be followed by |

'b liquidation or the need. for further financial reorganization. The Debtor believes that conﬁrmat1on of
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the Plan is not likely to be followed by the liquidation or the need for further financial reorganization
- of the Debtor as this is, in essence, a liquidating plan. |

3. Best Interests of Creditors Test

With respect to each impaired class of Claims and Equity lnterests; confirmation -of the Plan
requires that each holder of a Claim or Equity Interest either (I) accept the Plan or (ii) receive or retain
under the Plan property of -a value, as of the Effective Date, that is not less than the value such holder

~would receive or retain 1f the Debtor were liquidated under chapter 7. of the Bankruptcy Code Th1s

L requirement is referred to as the "best interests of creditors test ". To determine what holders of Claims -

‘and Equity Interests of each 1mpa1red class would receive if the Debtor were liquidated under chapter
7, the Bankruptcy Court determmes the dollar amount that would be generated from the liquidation of '

the Debtor's assets and propertles in the context of a- chapter 7 liqu1dat1on case. The cash amount that

. would be available for satlsfactlon of Claims and Equity Interests would consist of the proceeds

' resultmg from the disposmon' of the assets of the Debtor, augme_nted by the unencumbered cash held
vbyv‘the Debtor at the time of thevcommencement of the' liquid'ation ‘case. Such amounts would be
reduced by the amount of the costs and expenses of the liquidation and by such addltlonali
administrative and priority claims that may result from the termmation of the Debtor's busmess and the
use of chapter 7 for the purposes of liquidation. | | | |
As this plan is a liquidating plan, the Debtor believes-"this plan provides a greater potential v
| distribution to all creditors than what would be av’ailable -under a-chapter 7 liquidation;, with‘ the added |
R advantage of providing..a court approved methodologyfor completing the litigation against the C-ity

~which provides the h1ghest potentral distrlbutlon for all credltors As provided above, the Debtor has a -

L methodology for the funding of thls litrgation by and through the loan from Mrs. Lochtefeld Just as

importantly, the Debtor has negotiated an agreement with. SAP that provides for the potential
| elimination of the SAP’s:claim, which was previously capped at $18,346,457.34. Under the ilegotiate,d
| ~agreement, SAP will also be transferring the 8(a) Note to the Debtor. The payments under the note
‘will bring in over one million dollars to the Reorganlzed Debtor s estate, and the Debtor anticipates

~ that this will allow for payment of Class 4 claims in full. In the absence of the SAP Settlement
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Agreement, the proceeds of the Adversarial Action against the City would then necessarily have to
generate enough to pay Mrs. Lochtefeld on her loan, approximately $500,000, and then generate
additional sums to pay SAP in full prior to any further distribution‘.. :

Under the Settlement Agreement with EWB, the Debtor“would have needed to net enough to
pay eff EWB's $18,346,457.34 claim before unsecured crediths would be assured of getting anything.
Now the unsecured creditors will be assured of a 100% payment through the transfer of the '8(a) Note.
Without this compromlse the Debtor would have needed to ﬁmd multlple actions with uncertain
results, while accruing 31gn1ﬁcan_t admmrstratlve expenses _The compromlse allows the Debtor
additional time to effectuate a vlable plan of reorganizatlon and also prov1des certalnty to the

| unsecured credrtors as to payment in full. Debtor gainsa srgnlﬁcant asset in the 8(a) Note whrch w11l
’allow it to approprrately fund a liquidating plan. Lastly, the agreement provided a mechanrsm to brmg
the entire EWB claim to a posrtrve and mutually-agreed‘ upon conclusron.

If the Debtor 1s forced into a chapter 7 liquidation, the trustee taking over the liquidation of the
bankruptcy estate would -Vfaee_vthe prospect of having to ‘.rein.vent the wheel in this case. The SAP

’ Settlement Agreement would be placed into jeopardy and the transfer of the 8(a) Note may not eecur as
‘ mtended by the Debtor. - In order to litigate the Adversarlal ACthIl agalnst the City, a chapter 7 trustee

' would most probably need to get a loan in order to ﬁ.lnd the lltlgatron or would have to obtam counsel

~ that would do the case on contrngency A loan w1th an unrelated dlslnterested party made solely to

fund litigation would obvrously necessitate a substantral 1nterest return for potential lenders Certalnly,
a trustee would lrkely be hard pressed to obtain a three percent (3 %) interest rate as prov1ded by Mrs.
Lochtefeld’s loan. If the Trustee ‘was unable to obtain a 51gn1ﬁcant loan for the litigation, a trustee
would then likely be_ left with the optron of hiring a law ﬁrm to handle the Adversarral Action on a
contingency basis. ‘A firm taking this matter on a full contingency basis would likely demand_ as much
as a forty percent (40%)_eontingency. Assuming the trustee could reach a similar eappedv agreernent
with SAP, which .is of course no v'certainty, the‘ Adversarial Aetion would then have had to generate
enough to pay SAP.in full plus the amount that would be owed to admlnlstratrve expenses including

the trustee’s fees, which could certainly be estrmated at $500 OOO and an additional $4, 200 000 to pay
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attorney’s fees. Thereafter, any money going to general unsecured ereditors under Class 4 would still
| be reduced by an additional forty cents on the dollar for every dollar recovered from the Adversarial
. ‘Action in order to pay the contingency- fees. As such, a trustee would have to generate, at least,
$13,700,000 from the Adversarial Action (versus $9,500,000) ‘by the Debtor in order to z<g,‘uarantee a
return to creditors other than Class 2 creditors. Further- any distribution thereafter would be v_reducedv
by 40% for the ongorng contrngency recovery for the trustee s counsel. |

Also to be con51dered would be the trustee’s mot1vat10n to actually litigate the action. If the
 trustee considers the Adversarral Action to be too risky and SAP’s secured claim 1nsurmountable then
a trustee may dec1de not to Y forward with the Adversar1al Act1on or the trustee may.push for an early
settlement. A trustee would have no stake in the Adversar1al Actlon as the Debtor and Mr Lochtefeld
~ certainly have. This is not to say that a trustee could not do as effect1ve a job as the Debtor but the
- personal knowledge, the incentive and the motivation may not be as strong in a trustee asvthere w1ll ‘be.
with the Debtor and Mr Lochtefeld With the above in mind Debtor would argue that the Debtor and
 Mr. Lochtefeld are in a better position to manage the Debtor s interests in the liquidation of the 8(a)b '
Note, the Leasehold interest held by SAP and the Adversar1al Action as any dlsmterested and
potentlally unmotlvated trustee. | .

X. ALTERNATIVES TO CONFIRMATION AND CONSUMMATION OF THE PLAN

If the Plan 1s'not confirmed and consummated, the Debtors alternatives mclude ) quuldatron
of the Debtor under chapter 7 of the Bankruptcy Code and (11) the preparat1on and presentatlon of an
alternative plan of reorgamzatron howeyver, as of the date hereof no alternate Plan has been filed. In
+ addition thereto the t11n1ng of confirmation of the Plan is an important factor with the status of the
litigation. CREDITORS ARE URGED TO VOTE IN FAVOR OF THE DEBTOR'S PLAN.

As prOvided above, this is a liquidating plan The failure of this plan ‘Would. still result
in a liquidation of the Debtor s estate. However given the circumstances, especrally Mrs.
Lochtefeld’s loan the settlement with EWB, the ongo1ng involvement of Mr. Lochtefeld in

this Adversarial Act1on the operation of the Leasehold Interested now owned by EWB and
the efforts to l1qu1date the Schedule B Assets the Debtor strongly believes that the l1qu1dat10n
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of these valuable assets by the Debtor will be of greater value to all parties, including General
" Unsecured Creditors, than would result from a trustee led liquidation under chapter 7.

LIQUIDATION UNDER CHAPTER 7

If no chapter 11 plan can be confirmed, the Reorgamzatlon Case may be converted to a case
under chapter 7 of the Bankruptcy Code in wh1ch a trustee would be elected or appointed to 11qu1date
the assets of the Debtor. A discussion of the effect that a 11qu1dat10n would have on the recovery of
holders of Claims is set 'fo,rt,h‘. above under the Best ‘Interests‘_ of Creditors Test section.

| XI‘ CONCLUSION AND RECOMMENDATION

The Debtor urges holders of impaired Clalms to Vote to accept the Plan and to ev1dence such
~ acceptance by returnlng thelr ballots so that they w111 be recelved on or before 4:00 p m., Pa01fic Tlme

on

Dated: March 5,'2013 o : : Respectfully submitted,

/s/_John L. Smaha

John L. Smaha, Bar No. 095855

SMAHA LAW GROUP, APC _
. 7860 Mission Center Ct., Ste. 100
~ San Diego, CA 92108

T: (619) 688-1557

F: (619) 688-1558 .
' Attorneys for Wave House Belmont Park LIC
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Attorneys for Debtor, Wave House Belmont Park, LLC
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

In re: *
WAVE HOUSE BELMONT PARK, LLC * Case No. 10-19663-LT11
"~ (Chapter 11)
Debtor.
* 3 * % * F3 : % E3 % % *®

- DEBTOR'S FIRST AMENDED PLAN OF REORGANIZATION
| DATED MARCH S, 2013

Wave House Belmont Park, LLC, Debtor and Debtor-in-Possession, proposes the following Plan of
Reorganization pursuant to Section 1121(a) of Title 11 of the United States Code:

SECTION 1. DEFINITIONS AND INTERPRETATION

A. Definitions

1.1 The followmg terms shall have the respectlve meamngs set forth below (such meanings to
be equally applicable to both the singular and plural):

1.2 Administrative Bar Date means the date specified in Section 2.2 of this Plan, or such other
date as may be fixed by order of the Bankruptcy Court, by which an Administrative Expense-Claim must be
filed, or be forever barred from asserting such Administrative Expense Claim against the Debtor, the Estate,
the Distribution Agent or the Reorganized Debtor or their property.

1.3 Administrative Expense Claim means any right to payment constituting a cost or expense
of administration of the Reorganization Case (other than a Fee Claim) allowed under sections 503(b) and
507(a)(2) of the Bankruptcy Code, including, without limitation, any actual and necessary costs and expenses
of preserving the Debtor's estate, any actual and necessary costs and expenses of operating the Debtor's

business and any fees or charges assessed against the Debtor's estate under Sectlon 1930 of Chapter 123 of

Title 28 of the United States Code.

1.4 Allowed means, with reference to any Claim: (a) any Claim against the Debtor which has
been listed in the Schedules as liquidated in amount and not disputed or contingent, and for which no
contrary or inconsistent proof of claim has been filed; or notwithstanding the Claim being listed in the
Schedules as liquidated in an amount and not disputed or contingent, (i)the Debtor has filed an objection to
the Claim which has been overruled, or (ii) as to which no objection to allowance has been interposed prior
to the deadline by which such objections must be filed in accordance with this Plan or such other applicable
period of limitation fixed by the Bankruptcy Code, the Bankruptcy Rules, or the Bankruptcy Court and as
to which such deadline has expired; (b) any timely filed proof of claim (i) as to which no objection to
allowance has been interposed prior to the deadline by which such objections must be filed in accordance
with this Plan or such other applicable period of limitation fixed by the Bankruptcy Code, the Bankruptcy
Rules, or the Bankruptcy Court and as to which such deadline has expired, or (ii) as to which an objection
has been filed and not withdrawn and such objection has been determined by a Final Order (but only to the
extent such objection has been overruled); (c) any Claim which is not a Disputed Claim; or (d) any Claim
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allowed hereunder. Unless otherwise specified herein or allowed by order of the Bankruptcy Court, Allowed
Claims (including Allowed Administrative Expense Claims) shall not, for any purpose under this Plan,
include post Petition Date interest on such Claims, unless otherwise prov1ded for under this Plan.

1.5 Amended Bylaws means the Amended and Restated Bylaws of the Reorganized Debtor,
if any. '

1.6 Amended Articles of Incorporation means the Amended and Restated Articles of
Incorporation of the Reorganized Debtor, if any.

1.7 | Assets means all of the right, title and interest of the Debtor in and to property of whatever
type or nature (real, personal, mixed, tangible or intangible).

1.8 Avoidance Actions means all claims, rights and causes of action of the Debtor and the Estate
that arise under the terms of the Bankruptcy Code, including, but not limited to, all preference, fraudulent
conveyance and other causes of action under chapter 5 of the Bankruptcy Code, whether or not such litigation
has been commenced as .of the Effective Date.

1.9 Bankruptcy Code means Title 11 of the United States Code, as amended from time to
time, as apphcable to the Reorganization Case. :

1.10  Bankruptcy Court means the United States Bankruptcy Court for the Southern District of
California or any other court exercising competent jurisdiction over the Reorganization Case or any
proceeding therein.

1.11 - Bankruptcy Rules means the Federal Rules of Bankruptcy Procedure, as promulgated by
the United States Supreme Court under Section 2075 of Title 28 of the United States Code, as amended from
time to time, applicable to the Reorganization Case, and any Local Rules of the Bankruptcy Court.

1.12°  Bar Date(s) means the original claims bar date of January 7,2011 or such other dates fixed
by order(s) of the Bankruptcy Court or this Plan as the day(s) by which all Persons asserting a certain Claim
must have filed proofs of such Claim or be forever barred from asserting such Clalm against the Debtor or
the estate. : ‘ v

1.13  Beneficiaries means collectively the holders of Allowed Claims under the Plan, or any
successors to such holders' Allowed Clauns

1.14  Business Day means any day other than a Saturday, a Sunday, or any other day on which
nationally chartered banking institutions in San Drego California are required or authorized to close by law
or executrve order. :

1.15  Cashmeans legal tender of the United States of America ora commercially recognized cash
equivalent. - ‘ :

1.16  Causes of Action means any and all of the Debtor's actions, causes of action, suits, accounts,
controversies, agreements, promises, rights to legal remedies, rights to equitable remedies, rights to payment,
and Claims, whether known or unknown, reduced to Judoment not reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured disputed, undisputed, secured, unsecured and whether
asserted or assertable directly or derrvatwely, in law, eqmty or otherwise, whether or not such litigation has
been commenced as of the Effective Date.
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1.17  Claim means "claim" as defined in section 101(5) of the Bankruptcy Code.

1.18  Class means a Claim or interest, or a group of Claims or interests, consisting of those Claims
or interests which are substantially similar to each other, as classified under the Plan, or a Claim or interest,
or a group of Claims or interests, classified by amount as may be reasonable and necessary as an
administrative convenience claims, or a group of Claims or interests which are otherwise required to be

separately classified.

1.19  Confirmation Date means the date that the Confirmation Order is entered on the docket of
the Bankruptcy Court. '

120 - Confirmation Hearing means the hearing to be held by the Bankruptcy Court regarding
confirmation of this Plan; as such hearing may be adj ourned or continued from time to time. '

121  Confirmation Order means the order of the Bankruptcy Court confirming this Plan
pursuant to section 1129 of the Bankruptcy Code.

122  Convenience Claim means an Unsecured Claim that (a) is Allowed in,. or as to which the
holder thereof elects to reduce such Allowed Claim to, an amount equal to or less than $1,000, and (b) -
accepts the distribution set forth in section 4.2 of this Plan in full satisfaction, settlement and release, and

discharge of such Claim. :
1.23 -~ Debtor means Wave House Belmont Park, LLC.

1.24 B Deficiency Claim means, with respect to a Claim that is partially secured, the amount by |
which the Allowed amount of such Claim exceeds the Debtor's interest in such property that collateralizes
the Claim. ' : : : '

125 Disallowed (whenused in the context of a Claim or Interest) means the entirety or any portion
of any Claim against, or interest in, the Debtor which has been disallowed by a Final Order of the Bankruptcy
Court. » : ' :

: 1.26 - Disbursement Account means the federally insured bank account to be administered and
maintained by the Reorganized Debtor which is to be created pursuant to and for the purposes set forth in the
. Plan. ' : : '

1.27 Disclosure Statement means the Disclosure Statement that relates to this Plan, as such
Disclosure Statement may be amended, modified or supplemented (including all exhibits and schedules
annexed thereto or referred to therein). -

128  Disclosure Statement Hearing means the hearing held by the Bankruptcy Court to consider
approval of the Disclosure Statement as containing adequate information as required by section 1125 of the
Bankruptcy Code, as the same may be adjourned or continued from time to time. '

1.29 . Disputed Claim means any Claim that is not an Allowed Claim as of the relevant date.

130  Effective Date means the date that is eleven (11) calendar days after the Confirmation Date,
or, if such date is not a Business Day, the next succeeding Business Day, so long as no stay of the
Confirmation Order is in effect on such date; provided, however that if, on or prior to such date, all conditions
to the Effective Date set forth in this Plan have riot been satisfied, or waived, then the Effective Date shall be -
the first Business Day following the day on which all such conditions to the Effective Date have been satisfied
or waived. . ' : :
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1.31  Estate means the estate of the Debtor in the Reorganization Case created pursuant to
section 541 of the Bankruptcy Code.

1.32  Fee Claim means a Claim by a Professional Person for compensation, indemnification or
reimbursement of expenses pursuant to sections 327,328,330,331, 503(b) or 1 103(a) of'the Bankruptcy Code
in connection with the Reorganization Case.

1.33  Final Order means an order of the Court or of any court of competent jurisdiction which has
been entered and which has become final by expiration of the time of an appeal therefrom, or, if an appeal(s)
is taken, by resolution of such appeal(s) in favor of one of the parties thereto and the expiration of the time
for further appeal(s) therefrom. :

1.34  General Unsecured Claim means a Claim againstthe Debtor, including a Deficiency Claim,
but other than a Secured Claim, an Unsecured Priority Claim, an Administrative Expense Claim, a Fee Claim,
a Priority Claim or a Tax Priority Claim. S

1.35  Insider has the meaning ascribed to that term by section 101(31) of the Bankruptcy Code.

1.36  Personmeans any individual, corporation, partnership, association, indenture trustee, limited
liability company, organization, joint stock company, joint venture, estate, trust, governmental unit or any
political subdivision thereof, interest holders, or any other entity.

1.37  Petition Date means November 3, 2010.

138 Plan means this Plan of Reorganization, including, without limitation, any exhibits or
schedules hereto, as the same may be amended or modified from time to time in accordance with the
provisions of the Bankruptcy Code and the terms hereof .

1.39  Plan Documents means the agreements, documents and instruments entered into on oras of
the Effective Date as contemplated by, and in furtherance of, the Plan. . »

1.40  Plan Supplement means the supplemental appendix to this Plan, filed at least ten (10)
calendar days prior to the Confirmation Hearing, that will contain draft forms of the Plan Documents or such
other documents as may be necessary or appropriate to implement the terms and provisions of this Plan.

: - 1.41  Priority Claims means all claims as defined in sections 507(a)(4), (a)(5) and (2)(7) of the
Bankruptcy Code only, excludmg claims as deﬁned in sections 507(a)(2), (a)(3), (2)(6), (a)(8) and (a)(9) of -
the Bankruptcy Code.

. 143 Prlorxty Tax Claim means any Claim of a governmental unit against the Debtor of the kind -
entitled to puorrty in payment under sectlon 507(a)(8) of the Bankruptcy Code.

1.44  Pro Rata means the proportlon that the dollar amount of an Allowed Clann in a particular
Class or particular Classes bears to the aggregate dollar amount of all Allowed Claims in such Class or

Classes

' 1.45  Professional Person(s) means all Persons retained by order of the Bankruptcy Court in’
connection with the Reorganization Case, pursuant to sections 327, 328, 330 or 1103 of the Bankruptcy

Code.
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146  Rejection Claim means any Claim arising under section 502(g) of the Bankruptcy Code and
any Claim of a holder of an Executory Contract which pursuant to prior Order of Court is allowed as a Claim
under section 502(g) of the Bankruptcy Code.

1.47  Rejection Claims Bar Date means the date that is 30 days after the Effective Date and by
which all Persons asserting Claims arising from the rejection of an executory contract or unexpired lease
must have filed proofs of such Claims or be forever barred from asserting such Claims against the Debtor
or the estate, or other similar order, as may be entered by the Bankruptcy Court.

1.48  Remaining Cash means all Cash in the possession of the Debtor as of the Effective Date.

1.49  Reorganization Case means the case under chapter 11 of the Bankruptcy Code commenced -
by the Debtor on the Petition Date in the Bankruptcy Court and styled In re Wave House Belmont Park,
LLC., Case Number 10-19663-LT11.

1.50  Reorganized Debtor means the Debtor on and after the Effective Date.

1.51  Schedule B Assets and 8(a) Note: On May 18, 201 1, Debtor filed its amended Schedule |
B (Docket No. 110), which schedule set forth certain debts (accounts receivable) owed to Debtor by certain

affiliates of Debtor. Debtor’s books and records reflect the following amounts owed to Debtor by the

following affiliated entities: Lochtefeld family $621,790.08, Blade Loch, Inc. $1,427.50, Wave the Planet,
LLC $472.53, Wave Loch, LLC $579,608.47, Wave House Internat10nal LLC $15 5,250.77, Wave House
Holdings, LLC $2,109,535.05, Wave House Athletic Club, LLC $1,136,632.65 and Wave House San Diego,
LLC $538,603.67 (the “Schedule B Assets™). Debtor entered into a settlement agreement with East West
Bank in which the Debtor agreed to surrender the Schedule B Assets to East West Bank in the form of a
promissory note pursuant to Section 8(a) of the settlement agreement, and such a note was executed in the
sum of $1,127,651.00 (the “8(a) Note™). East West Bank’s interests in the 8(a) Note were transferred to

- Symphony Asset Pool XVI, LLC. Pursuant to a separate settlement agreement between Symphony Asset
Pool XVI, LLC and the Debtor, the 8(a) Note will be transferred to.the Debtor upon dismissal of the lawsuit -

" against the City of San Diego, or in other specified circumstances in the settlement agreement with
Symphony Asset Pool X VI, LLC (the “SAP settlement”). Pursuant to the SAP Settlement, payments under
the 8(a) Note were suspended pending the transfer of the 8(a) Note to the Debtor.

‘1.52  Schedules means the schedules of assets and habllmes lists of holders of Claims, and the .~

"statement of financial affairs filed by the Debtor with the Bankruptcy Court, as such schedules and
statements may be supplemented or amended

1.53 Schedule of Assumed Contracts and Leases means the schedule of executory contracts

"to be assumed, if any, pursuant to section 365 of the Bankruptcy Code consistent with the terms and
conditions of this Plan, which schedule will be included in the Plan Supplement. As of the date thereofall .-
executory contracts were either terminated pre-petition or assumed post petition.

_ 1.54  Distribution Assets means the Assets and all property, including the proceeds and/or
income related thereto, assigned and transferred to the Plan Distribution Account pursuant to the Plan,
the order confirming this Plan and Plan Documents held from time to time pursuant to the Plan by the
Plan Distribution Agent for the benefit of the Creditors. :
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1.55  Distribution Expenses means all expenses incurred in the Plan Distribution Account
after the Effective Date in connection with the implementation of this Plan and liquidation of the
Distribution Assets, which expenses shall include, postage, paper, casual labor, book keeping, travel and
related distribution expenses capped at $10,000 for the life of the Plan. Such expenses shall not include
any attorneys fees or general overhead of the Debtor. The Distribution Expenses shall include the costs
of retaining a third party, certified public accountant to certify that net income and distribution
calculations by the Reorganized Debtor are legitimate and in accordance with the Plan. Any expenses of
litigation of the Debtor, including any attorneys fees, costs and expert expenses incurred in any such
action, claims objections or otherwise shall not be Distribution Expenses but rather expenses of the
Reorganized Debtor (“Litigation Expenses™).

1.56 Unsecured Priority Claim means a Claim against the Debtor, including a Deficiency
- Claim, but other than a Secured Claim, a General Unsecured Claim, an Administrative Expense Claim, a
Fee Claim, a Priority Claim or a Tax Priority Claim.

1.57 Unsecured Claim Distribution means the distribution of Cash by the Distribution
Agent to each holder of an Allowed Unsecured Claim as set forth in section 4.3 of this Plan.

B. Interpretation; Application of Definitions and Rules of Construction.

Unless otherwise specified, all section or exhibit references in this Plan are to the respective section
in, or exhibit to, this Plan. The words "herein," "hereof," "hereto," "hereunder," and other words of similar
import refer to this Plan as a whole and not to any particular section, subsection, or clause contained therein.
Any capitalized term used herein that is not defined herein shall have the meaning assigned to that term in
the Bankruptcy Code. Except for the rule contained in section 102(5) of the Bankruptcy Code, the rules of

‘construction contained in section 102 of the Bankruptcy Code shall apply to this Plan. The headmgs in this
Plan are for convenience of reference only and shall not limit or otherwise affect the provisions hereof. To
the extent there is an inconsistency between any of the provisions of this Plan and any of the provisions
contained in the Plan Documents to be entered into as of the Effective Date, the Plan Documents shall

control

- SECTION 2. ADMINISTRATIVE EXPENSE CLAIMS AND FEE CLALMS
2.1 E Atlmzmstratzve Expense Claims in General

2.1.1  Except to the extent that a holder of an Allowed Administrative Expense Claim agrees to
a different treatment (and except to the extent provided in sections 2.1 or 2.2 of this Plan), the Distribution
- .Agent on behalf of the Reorganized Debtor shall pay to each holder of an Allowed Administrative Expense
Claim Cash from the Disbursement Account, in an amount equal to such Claim on the later of the Effective
Date and the first Business Day after the date that is thirty (30) calendar days after the date such
Administrative Expense Claim becomes an Allowed Administrative Expense Claim, or as soon thereafter '
as is reasonably practicable.

2.1.2  Allfeespayable pur suantto 28 U.S.C. § 193 O(a)(6) shall be pard by the Debtor on or before
the Effective Date

| 2 1.3 Upon the disposition of any property (including real or personal p1 operty) of the Debtor the
Bankruptcy Court, upon application of the Debtor, may determine the amount of any tax claim accruing as
a result of the disposition of said property pursuant to section 503(b)(1)(B) of the Bankruptcy Code.
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2.2 Bar Date for Administrative Expense Claims.

Proofs of Administrative Expense Claims and/or requests for the allowance and payment of Administrative
Expense Claims; other than a Fee Claim, unless otherwise required pursuant to a prior order of the
Bankruptcy Court, must be filed and served by the date that is no later than forty-five (45) days after the
Effective Date. Notwithstanding anything to the contrary herein, no proof of Administrative Expense Claim
or application for payment of an Administrative Expense Claim need be filed for the allowance of any: (a)
expense or liability incurred in the ordinary course of the Reorganized Debtor's business on or after the
Effective Date; (b) Administrative Expense Claim held by a trade vendor, which administrative liability was
incurred by the Debtor in the ordinary course of business between the Debtor and such creditor on or after
November 3, 2010; or (¢) fees of the United States Trustee arising under 28 U.S.C. § 1930 allocable to
periods on or after November 3, 2010.

- All Claims described in clause (a), (b) and (c) of the immediately preceding sentence shall be paid by the
Reorganized Debtor in the ordinary course of business. Any Persons that fail to file a proof of Administrative
Expense Claim or request for payment thereof on or before the Administrative Bar Date as required herein,
or other applicable order of the Bankruptcy Court, shall be forever barred from asserting such Claim against
the Debtor, the estate, the Reorganized Debtor or its property, and the holder thereof shall be enjoined from
* commencing or continuing any action, employment of process or act to collect, offset or recover such
Administrative Expense Clalm

1 2.3  Fee Claims

All Professional Persons seeking allowance by the Bankruptcy Court of a Fee Claim (a) shall file their
- respective final applications for allowance of compensation for services rendered and reimbursement of
~ expenses incurred by a date that is no later than the date that is forty-five (45) calendar days after the
Effective Date and (b) shall be paid by the Distribution Agent on behalf of the Reorganized Debtor, in full
from the Disbursement Account, in such amounts as are approved by the Bankruptcy Court (a) upon the later
of (i) the Effective Date and (ii) ten (10) calendar days after the date upon which the order relating to the
* allowance of any such Fee Claim is entered or (b) upon such other terms as may be mutually agreed upon
between the holder of such Fee Claim and the Reorganized Debtor. ' :

- SECTION 3. CLASSIFICATION OF CLAIMS AND OLD EQUITY INTERESTS

The following are the Classes of Claims and Equity Interests of the Debtor, along with a speciﬁcation of .
which Classes are (a) impaired or unimpaired by this Plan, and (b) entitled to vote to accept or reject this
" Plan in accordance with section 1126 of the Bankruptcy Code:

Class 1 Secured claim of Kathleen Lochtefeld (“Mrs. Lochtefeld”) to the extent secured solely by
the proceeds, if any, from litigation currently pending before the Superior Court of
California for the County of San Diego between the Debtor and the City of San Diego (the
“City”), styled as Wave House Belmont Park, LLC v. The City of San Diego, Case No. 37-
2011-00102475-CU-MC-CTL and/or any other action that seeks to recover damages under
the same factual and/or legal circumstances against the City of San Diego as lessor (the
“Adversarial Action” or “City Lawsuit”). This Class is unimpaired and not entitled to vote.
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Class 2 Secured claim of Symphony Asset Pool XVI, LLC secured to the extent provided for under
its Promissory Note and to the extent its security interest has been affected by its election
to take possession of the Debtor’s Leasehold interest in the commercial properties located
at 3106-3146 Mission Boulevard and 3105-3125 Ocean Front Walk, in the City of San
Diego, County of San Diego (the “Subject Property”), and pursuant to the terms of its
settlement agreement with the Debtor approved by the Bankruptcy Court on December 20,
2012. A foreclosure sale of the Leasehold occurred in November 2012. As a result of the
SAP Settlement this claim has been reduced to zero dollars ($0). This is impaired, but
deemed to have accepted the Plan by virtue of its post-petition agreement with the Debtor.

Class 3 Unsecured priority claims. This class is impaired.
Class 4 General, unsecured claims. This class is impaired.
Class 5 - Equity interests. This class is deemed to have rejected the Plan.

SECTION 4. TREATMENT OF CLAIMS AND OLD EQUITY INTERESTS

In full and final satisfaction of their respective Claims against the Debtor, the Estate and the Reorganized
Debtor, the following Classes of Creditors and Old Equity Interests and the holders of Claims therein shall
receive the following treatment: '

4.1 Secured Claim of Mrs. Lochtefeld (Class 1)

The Debtor has been authorized to borrow up to $500,000 (the “Loan”) on a senior secured lien on specified
litigation proceeds from Mrs. Lochtefeld to enable the Debtor to prosecute litigation during the pendency
of this bankruptcy case and pay ongoing legal fees and U.S. Trustee fees incurred in the administration of the
estate. The portion of the Loan to be used for other than direct litigation costs cannot exceed $200,000. Interest
~ on the outstanding amount accrues at the rate of 3.00% per annum. The Loan is due and payable upon
conclusion of the Adversarial Action referenced herein below.- :

Mrs. Lochtefeld’s loan is secured solely by the proceeds, if any, from litigation between the Debtor and the City
of San Diego (the “City”), styled as Wave House Belmont Park, LLC v. The City of San Diego and/or any other
* -action that seeks to recover damages under the same factual and/or legal circumstances against the City of San
Diego as in such case (the “Adversarial Action”). Further, Mrs Lochtefeld has no debt, lien or other claim to
any other asset of the Debtor. :

Mrs. Lochtefeld is not entitled to receive any repayment of the Loan unless and until any amounts which are
hereafter determined to be due and owing to the Debtor, if any, including any amounts owed from any loan
and/or any future avoidance action, are repaid to the Debtor from Mrs. Lochtefeld.

Mrs. Lochtefeld’s treatment is governed by that certain Secured Promissory Note between the Debtor and Mrs.
Lochtefeld. In turn, the Secured Promissory Note was subject to that certain Intercreditor Agreement dated as

of September 20, 2011 as between Mrs. Lochtefeld and Symphony Asset Pool X VI, LL, however, as a result
of the SAP Settlement, this agreement is no longer in effect:

42 Secured Claim of Symplzony Asset Pool XVI, LLC (Class 2)

This claim has been reduced to zero dollars ($0) pursuant to the SAP Se;ttlement Agreement.
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43. Unsecured, Priority Claims (Class 3)

This class is comprised of claims that are entitled to priority under 11 U.S.C. Section 507. This class is comprised

of all pre-petition obligations owed to the County of San Diego Treasurer - Tax Collector by the Debtor as a result

of unpaid real property taxes on the Debtor’s Subject Property. The San Diego County Treasurer has filed a proof
“of claim for $350,987.88.

- The Debtor is informed and believes that EWB paid these claims as part of its election to take over the Subject
Property. If so, the Debtor will object to the claim and call for its reduction to zero dollars ($0.00). No amounts
“should thus be due to thls class. .

4.5 Unsecured Claims (Class 4)

- Except to the extent that a holder of an Unsecured Claim agrees to a different treatment, each such holder shall
receive, in full satisfaction of such Unsecured Claim, Cash in an amount up to 100% of the amount of the
Unsecured Claim with interest accruing at the current federal short term rate of .20%. The payments to General
Unsecured Claims are contingent of funds available from the proceeds of the Adversarial Action and the 8(a) Note
~ after payment in full to Classes 1 and 3 above. ‘

4.6 Equity Interests ( Class:' 35)

' The Equity Interests of the owners of Wave House Belmont Park, LL.C shall not receive any payment under the
Plan unless and until all holders of Classes 1 through 4 are paid in full. If, at the end of the Plan, all creditors have
been paid in full as provided herein above, the Debtor and its Equ1ty Interest holders shall receive all remammg ’
funds from the Adversarial Action and 8(a) Note , 1f any remain.

| SECTION 5. MEANS FOR ]M'PLEMENTATION
: 5.1 Plan Documents

‘On the Effective Date the Debtor shall execute and deliver the Plan Documents asthe case may be and as requlred
hereunder.

52 8(a) Note

Pending turnover of the 8(a) Note pursuant to the terms of the Settlement Agreement with SAP, no principal or.
interest shall be paid on the note. The current balance of the 8(a) Note is $1,127,651.00. The Debtor agrees to

* commence payments under the 8(a) Note on the Effective Date, with monthly payments to follow in the amounts
indicated in the note for a total of sixty (60) payments. No interest is due under the 8(a) Note except in
circumstances of default.

Upon transfer of the 8(a) Note into the Reorganized Debtor’s estate, the Reorganized Debtor shall deposit one
hundred percent (100%) of all proceeds into the Disbursement Account for the payment of administrative and
unsecured claims on a pro rata basis until such claims are paid in full. The 8(a) Note calls for four (4) consecutive
monthly payments of $5,000 commencing on the sixteenth day of the month upon which the 8(a) Note becomes
effective and continuing on th fifteenth day of each month thereafter until the four payments are made. Thereafter,
there will fifty-six (56) monthly installments of Nineteen Thousand Seven Hundred Seventy-Nine Dollars and
Forty-Eight Cents ($19,779.48), and continuing on the fifth month and continuing on the 16" day of each
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succeeding month until a total of sixty (60) monthly payments have been made, at which time all unpaid principal,
accrued interest and fees and costs due under the 8(a) Note, if any, will be due and payable.

53 Avoidance Actions and Collections

All avoidance actions assertable by the Debtor-in-Possession, pursuant to Sections 542 through 553 of the
Bankruptcy Code, shall be retained by the Reorganized Debtor (“Avoidance Actions™). For the period of 36
months on and after the Effective Date, the Reorganized Debtor shall deposit into the Disbursement Account 100%
of the net recovery by the Reorganized Debtor on all Avoidance Actions, actions for the recovery of any pre-
petition debt owed to the Debtor or any other Cause of Action (the “Avoidance Collections™). For the purposes
hereof, the term Net Recovery shall mean the gross dollars collected in the particular action less all Litigation
Expenses, attorneys fees and normal costs, including experts and employee overhead expended in the collection
thereof. All Litigation Expenses and related costs shall be at the sole risk and expense of the Reorganized Debtor
and shall not diminish any dlstrlbutlons from the Disbursement Account. Debtor does not anticipate filing any
Avoidance Actions. :

54 Compromise of Controversies

Pursuant to Bankruptcy Rule 9019, and in consideration for the classification, distribution and other benefits
provided under this Plan, the provisions of this Plan shall constitute a good faith compromise and settlement of all
Claims and controversies resolved pursuant to this Plan, including, without limitation, all Claims arising prior to
the Petition Date, whether known or unknown, foreseen or unforeseen, asserted or unasserted, arising out of,
relating to or in connection with the business or affairs of or transactions with the Debtor. The entry of the
Confirmation Order shall constitute the Bankruptcy Court's approval of each of the foregoing compromises or
settlements, and all other compromises and settlements provided for in this Plan, and the Bankruptcy Court's -
findings shall constitute its determination that such compromises and settlements are in the best interests of the
Debtor, the estate, creditors and other parties in interest, and are falr equitable and within the range of
reasonableness.

There are two related actions pending in San Diego Superior Court, Central Division. Aside from the City Lawsuit,
the other action is the foreclosure action initiated by EWB and styled East West Bank vs. Wave House Belmont

‘Park LLC (Case No. 37-2011-00093959-CU-OR-CTL) (the “Foreclosure Action”). Pursuant to paragraph 2.11
of the SAP Settlement Agreement, the Foreclosure Action isto be dismissed upon approval of the Receiver’s final
accounting of the Receivership Estate and the completlon ofthe Non-Judicial Foreclosure, and it was so dismissed
as of January 30, 2013.. '

With respect to the City Lawsuit, paragraph 6.1 of the SAP Settlement Agreement allows SAP room to renegotiate
its lease with the City of San Diego (the “City”). If any Renegotiated Lease is conditioned on dismissal of the City
Lawsuit, then SAP may request that Debtor dismiss the action. Until the latter of January 16, 2013 or 90 days
before trial (the “Dismissal Period™), if SAP requests that Debtor dismiss the City Lawsuit with prejudice, the
Debtor will do so subject to the City executing a mutual release for the benefit of the Debtor and all Wave House
Parties. Until expiration of the Dismissal Period, the Debtor may not dismiss the City Lawsuit without express
written authorization of SAP. Once the Dismissal Period expires, the Debtor shall once more have sole control
ofthe City Lawsuit and its prosecution, although an extension of the Dismissal Period is provided for under certam
circumstances in par: agraph 6.1.1 of the SAP Settlement Agreement.

5.5 Approval of Plan Documents

The solicitation of votes on this Plan shall be deemed a solicitation for the approval of the Plan Documents and
all transactions contemplated hereunder. Entry of the Confirmation Order shall constitute approval of the Plan
Documents and such transactions.
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SECTION 6. DISTRIBUTIONS
6.1 Satisfaction of Claims

Unless otherwise provided herein, any distributions and deliveries to be made on account of Allowed Claims
hereunder shall be in complete settlement, satisfaction and discharge of such Allowed Claims.

6.2 Manner of Payment Under Plan

Except as specifically provided herein, at the option of the Distribution Agent, any Cash payment to be made
hereunder may be made by a check or wire transfer, or as otherwise required or provided in applicable agreements.

6.3 Exemption from Securities Laws

The issuance of any securities pursuant to this Plan, including but not limited to the New Quality Plus Common
Stock, shall be exempt from any securities laws registration requirements to the fullest extent permitted by section
1145 of the Bankruptcy Code.

6.4 Setoffs

The Debtor or the Reorganized Debtor, as applicable, may, pursuant to section 553 of the Bankruptcy Code or
applicable non-bankruptcy law, set off against any Allowed Claim, and the distributions to be made pursuant to
this Plan on account of such Claim, Causes of Action of any nature that the Debtor or Reorganized Debtor may
hold against the holder of such Allowed Claim; provided that neither the failure to effect a setoff nor the allowance
" of any Claim hereunder will constitute a waiver or release by the Debtor or Reorganized Debtor of any Causes of
Action that the Debtor or the Reorganized Debtor may possess against_éuch holder.

6.5 Special Tax Provisions

Pursuant to section 1146(a) of the Bankruptcy Code, the issuance, transfer or exchange of any notes or securities

under the Plan, the creation of any mortgage, deed of trust or other security interest, the making or assignment of.

any lease or sublease, or the making or delivery of any deed or other instrument of transfer under, in furtherance
~ of, or in connection with the Plan, including, without limitation, any deeds, bills of sale or assignments executed

in connection with any ofthe transactions contemplated under the Plan shall not be subject to any stamp, real estate
transfer, mortgage recording or other similar tax. ‘

SECTION 7. PROCEDURES FOR DISPUTED CLAIMS
7.1 Obfections to Claims

Other than with respect to Fee Claims, only the Reorganized Debtor shall be entitled to object to Claims, including
any Claim which has been listed by the Debtor in the Schedules in an amount not disputed or contingent. Any
objections to such Claims (other than Fee Claims) shall be served and filed on or before the later of: (a) ninety (90)
days after the Effective Date; (b) thirty (30) days after a request for payment or proof of Claim is properly filed
and served upon the Debtor; or © such other date as may be fixed by the Bankruptcy Court, whether fixed before
or after the date specified in clause (a) hereof. Notwithstanding any authority to the contrary, an objection toa
Claim shall be deemed properly served on the claimant if the Reorganized Debtor effects service in any of the
- following manners: (a) in accordance with Federal Rule of Civil Procedure 4, as modified and made applicable
by Bankruptcy Rule 7004; (b) to the extent counsel for a claimant is unknown, by first class mail, postage prepaid,
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on the signatory of the proof of claim as well as all other representatives identified in the proof of claim or any
attachment thereto; or (c) by first class mail, postage prepaid, on any counsel that has appeared on the claimant's
behalf in the Reorgamzatlon Case (so long as such appearance has not been subsequently withdrawn). This Plan
shall not affect any party's rights to object to Fee Claims.

7.2 Payments and Distributions with Respect to Disputed Claims

To the extent a Claim is a Disputed Claim, the Distribution Agent shall not be required to make a distribution of

the applicable disputed portion of a payment to the holder of such Disputed Claim which would otherwise be

payable to the holder of a Disputed Claim. Instead such Disputed Claim shall be reserved for pending allowance

or disallowance. Inthe event that Disputed Claim is subsequently allowed, the Distribution Agent shall thereafter

pay the appropriate amount to the holder of the Claim in accordance with the terms of the Plan and in the same
manner as any other cred1tor of the same Class. :

SECTION 8. EXECUTORY CONTRACTS AND UNEXPIRED LLEASES
8.1 General Treatment

Subject to the occurrence of the Effective Date, all executory contracts and unexpired leases to which the Debtor
is currently a party are hereby rejected; except for any executory contracts or unexpired leases that (I) have been
assumed pursuant to Final Order of the Bankruptcy Court, (ii) are designated specifically or by category as a
contract or lease to be assumed on an exhibit contained in the Plan Supplement, as such exhibit may be amended
from time to time prior to the Effective Date to include additional or exclude pre-existing contracts and
‘agreements, (iii) are the subject of a separate motion to assume filed under section 365 of the Bankruptcy Code
by the Debtor prior to the Effective Date, (iv) or reaffirmed as part of the Plan.

82 Cure of Defaults

Except to the extent that different treatment has been agreed to by the non-debtor party or parties to any executory
contract or unexpired lease to be assumed, the Debtor shall, pursuant to the provisions of sections 1123(a)(5)(G)
and 1123(b)(2) of the Bankruptcy Code, and consistent with the requirements of section 365 of the Bankruptcy
Code, on or before thirty (30) days after the Effective Date, file and serve on parties to executory contracts or
unexpired leases to be assumed and other parties in interest a pleading with the Bankruptcy Court listing the cure
amounts of all executory contracts or unexpired leases to be assumed. The parties to such executory contracts or
unexpired leases to-be assumed by the Reorganized Debtor shall have fifteen (15) days from the date of service
to object to the cure amounts listed by the Debtor. If an objection is filed with respect to the cure amount due under
an executory contract or unexpired lease, the Bankruptcy Court shall hold a hearing to determine the cure amount.
Notwithstanding section 8.1 or the foregoing, at all times through the date that is five (5) Business Days after the
Bankruptcy Court enters an order resolving and fixing the amount of a disputed cure amount, the Debtor shall have
the right to reject such executory contract or unexpired lease. Any cure amounts, determined pursuant to separate
motion and order from the Bankruptcy Court, shall be paid by the Reorganized Debtor and shall not be an
obligation of the Distribution Agent or the Disbursement Account.

83 Rejection Claims

Except as otherwise ordered by the Bankruptcy Court, in the event that the rejection of an executory contract or
- unexpired lease by the Debtor pursuant to this Plan results in damages to the other party or parties to such contract
or lease, a Claim for such damages shall be forever barred and shall not be enforceable against the Debtor or the
Reorganized Debtor, unless a proof of claim has been filed with the Bankruptcy Court and served upon counsel
for the Debtor on or before the Rejection Claims Bar Date. If there are no objections to the Rejection Claim, or
to the extent the Rejection Claim later becomes an Allowed Claim, the Rejection Claim shall be classified and
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treated as provided in Sections 3 and 4 of this Plan.
SECTION 9. DEFAULT
9.1 Secured Creditors

Class 1: A default will occur if the Debtor fails to make the required distribution to this creditor within ten (10)
days of the date due after the Adversarial Action is resolved and payment from the City has been received by the
Debtor. A default will also occur if the Debtor breaches any terms of the Promissory Note. In the event of any
default, the Class 1 Claimant may take any action available to it under applicable bankruptcy law including but
not limited to seeking a conversion of the case to one under Chapter 7 to the Bankruptcy Code or remedies
available under state law for breach of the loan documents between Debtor and Class 1 Claimant provided that
any such default continues after thirty (30) days notice to the Debtor and their counsel and the failure of the Debtor
to cure any such default.

Class 2: A default will occur as to payment of the Class 2 Claims if Debtor fails to make the required distributions
to these creditors within ten days of the date due. In the event of any default, the Class 2 Claimant may take any
action available to it under applicable bankruptcy law including but not limited to seeking a conversion of the case
to one under Chapter 7 to the Bankruptcy Code or remedies available under state law for breach of the loan
documents between Debtor and Class 2 Claimant provided that any such default continues after thirty (30) days
notice to the Debtor and their counsel and the failure of the Debtor to cure any such default.

92 Unsecurétl Priority Claims

Class 3: A default will occur as to payment of the Class 3 Unsecured Priority Claims if Debtor fails to make the
required distributions to these creditors within ten days of the date due. In the event of any default, Class 3
Unsecured Priority Claimants may take any action available to them under applicable bankruptcy law including
but not limited to seeking a conversion of the case to one under Chapter 7 to the Bankruptcy Code or remedies
available under state law for breach of contract provided that any such default continues after thirty (30) days
notice to the Debtor and their counsel and the failure of the Debtor to cure any such default.

93 Unsecured Claims

* Class 4: A default will occur as to payment of the Class 4 Unsecured Claims if Debtor fails to make the required
distributions to these creditors within ten days of the date due. In the event of any default; Class 4 Unsecured
Claimants may take any action available to them under applicable bankruptcy law including but not limited to

.seeking a conversion of the case to one under Chapter 7 to the Bankruptcy Code or remedies available under state
law for breach of contract provided that any such default continues after thirty (30) days notice to the Debtor and
their counsel and the fallule of the Debtor to cure any such default.

SECTION 10. EFFECT OF CONFIRMATION
10.1  Vesting of Assets

Except as otherwise provided herein, all real and non-exempt personal property of the estate shall be held in trust
by the Reorganized Debtor for the benefit of the estate, until such time as all claims have been paid in full as
provided in the Confirmation Order. The entry of a final decree will not re-vest property of the estate in the
Debtor, but rather the Debtor will remain in possession of the assets to an actual or constructive trust in favor of
the creditors of the estate. The Debtor is obligated to hold the assets for the benefit of unpaid creditors, and may
deal with the assets only in a manner consistent with the Plan. Upon all such claims being paid in full, the
remaining assets of the Debtor shall immediately vest in the Reorganized Debtor, free and clear of all Claims, liens,
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encumbrances, charges and other interest except for any liens and claims of secured creditors as provided herein
without further order from the Bankruptcy Court.

After assets vest in the Reorganized Debtor, the Debtor may operate its business and may use, acquire, and dispose
of property free of any restrictions of the Bankruptcy Code or the Bankruptcy Rules and in all respects as if there
were no pending case under any chapter or provision of the Bankruptcy Code, except as otherwise provided in the
Plan. '

After the Adversarial Action proceeds have been distributed in full; the case shall end even if all creditors have
not been paid in full. Notwithstanding, the Settlement Agreement shall remain effective and enforceable and
Debtor shall remain obligated under the terms of the Settlement Agreement.

10.2  Discharge of Claims and Old Equity Interests

Except as otherwise provided herein or in the Confirmation Order, the rights afforded in this Plan and the
payments and distributions to be made hereunder shall discharge all existing debts and Claims of any kind, nature,
or description whatsoever against or in the Debtor or any of its Assets or properties to the fullest extent permitted
by section 1141 of the Bankruptcy Code. Except as otherwise provided herein, upon the Effective Date, all Claims
against the Debtor shall be, and shall be deemed to be, discharged whether or not a proof of Claim or proof of
. interest was filed with respect thereto.

103 Term of Injunctions or Stays

Unless otherwise provided herein, all injunctions or stays arising prior to the Confirmation Date in accordance with
sections 105 or 362 of the Bankruptcy Code, or otherwise, and in existence on the Conﬁrmatlon Date, shall remain
in full force and effect until the Effective Date.

10.4 Injunction Against Interference With Plan

Upon the entry of the Confirmation Order, all holders of Claims and other parties in interest, along with their
respective present or former affiliates, employees, agents, officers, directors, or principals, shall be enjoined from
~ taking any actions to interfere with the 1mplementat10n or consummation of this Plan.

10.5  Injunction

Except as otherwise provided in this Plan, as of the Confirmation Date, but subject to the occurrence of the
Effective Date, all Persons who have held, hold or may hold Claims against the Debtor or-the Estate are, with
respect to any such Claims, permanently enjoined from and after the Confirmation Date from: (a) commencing,
conducting or continuing in any manner, directly or indirectly, any suit, action or other proceeding of any kind
(including, without limitation, any proceeding in a judicial, arbitral, administrative or other forum) against or
affecting the Debtor or the Reorganized Debtor or any of their property or any direct or indirect successor in
interest to the Debtor or the Reorganized Debtor or any property of any such successor; (b) enforcing, levying,
attaching (mcludmg, without limitation, any pre judgment attachment), collecting or otherwise recovering by any
manner or means, whether directly or indirectly, any judgment, award, decree or order against the Debtor or the
Reorganized Debtor or any of their property or any direct or indirect successor in interest to the Debtor or the
Reorganized Debtor or any property of any such successor; © creating, perfecting or otherwise enforcing in any
manner, directly or indirectly, any encumbrance of any kind against the Debtor or the Reorganized Debtor or any
of their property or any direct or indirect successor in interest to the Debtor or the Reorganized Debtor or any
property of any such successor; and (d) acting or proceeding in any manner, in any place whatsoever, that does
not conform to or comply with the provisions of this Plan to the full extent permitted by applicable law.
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10.6  Retention of Causes of Action/Reservation of Rights

1. Except as specifically provided herein, nothing contained in this Plan or the Confirmation
Order shall be deemed to be a waiver or the relinquishment of any rights, Claims or Causes of Action that the
Debtor may have or which the Reorganized Debtor may choose to assert on behalf of the Estate in accordance with
any provision of the Bankruptcy Code or any applicable non-bankruptcy law, including, without limitation, (I) any
and all Claims against any Person, to the extent such Person asserts a cross-claim, counterclaim, and/or Claim for
setoff which seeks affirmative relief against the Debtor, Reorganized Debtor or any of their officers, directors, or
representatives; (ii) the avoidance of any transfer by or obligation of the Estate or the Debtor or the recovery of
the value of such transfer; (iii) the turnover of any property of the estate; and/or (iv) Claims against other third
parties.

2. Nothing contained in this Plan or the Confirmation Order shall be deemed to be a waiver
or relinquishment of any Claim, Cause of Action, Avoidance Action, right of setoff, or other legal or equitable
defense that the Debtor had immediately prior to the Petition Date. The Reorganized Debtor shall have, retain,
reserve, and be entitled to assert all such Claims, Causes of Action, rights of setoff, or other legal or equitable
defenses which the Debtor had immediately prior to the Petition Date as fully as if the Reorgamzatlon Case had
not been commenced

10.7  Exculpation

None of the Debtor, the Reorganized Debtor, or any of their respective directors, officers, employees, or
members(acting in such capacity) shall have or incur any liability to any entity for any act taken or omitted to be
taken in connection with and subsequent to the commencement of the Reorganization Case, the formulation,
preparation, dissemination, implementation, confirmation or approval of the Plan, any other plan of reorganization
or any compromises or settlements contained therein, any disclosure statement related thereto or any contract,
instrument, release or other agreement or document provided for or contemplated in connection with the
transactions set forth in the Plan or in connection any other proposed plan; provided, however, that the foregoing
provisions shall not affect the liability that otherwise would result from any such acts or omissions to the extent
that such acts or omissions are determined in a Final Order to have constituted breach of a fiduciary duty
negligence, or willful misconduct. Each of the foregoing parties in all respects shall have been and shall be entitled
to rely upon the advice of counsel with respect to their duties and responsibilities during the Reorgamzatlon Case
and under the Plan and shall be entxtled to exercise normal business discretion.

SECTION 11. RETENTION OF JURISDICTION
On and after the Effective Date, the Bankruptcy Court shall retain jurisdiction, pursuant to 28 U.S.C. §§ 1334 and
157 (but this Plan shall in no way expand the jurisdiction otherwise granted to the Bankruptcy Court pursuant 28

U.S.C. §§ 1334 and 157), over all matters arising in, arising under, or related to the Reorgamzat1on Case for,
among other things, the following purposes:

(@) To hear and determine applications for the assumption or rejection of executory contracts or unexpired
Jeases and the allowance of Claims resulting therefrom.

(b) To determine any motion, adversary proceeding, avoidance action, applicatien, contested matter, and other
litigated matter pending on or commenced after the Confirmation Date. ‘

(©) To ensure that distributions to holders of Allowed Claims are accomplished as provided herein.

(d) To consider Claims or the allowance classification, priority, compromise, estlmatlon orpayment of any
Claim or Administrative Expense Claim.
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(e) To enter, implement, or enforce such orders as may be appropriate in the event the Confirmation Order
is for any reason stayed, reversed, revoked, modified, or vacated.

® To issue injunctions, enter and implement other orders, and take such other actions as may be necessary
or appropriate to restrain interference by any Person with the consummation, implementation, or enforcement of
this Plan, the Confirmation Order, or any other order of the Bankruptcy Court.

(g) To hear and determine any motion to modify this Plan in accordance with section 1127 of the Bankruptcy
Code, to remedy any defect or omission or reconcile any inconsistency in this Plan, the Disclosure Statement, or
any order of the Bankruptcy Court, including the Confirmation Order, in such a manner as may be necessary to
carry out the purposes and effects thereof.

(h) To hear and determine all Fee Claims.

6] To hear and determine disputes arising in connection with the interpretation, implementation, or
enforcement of this Plan, the Confirmation Order, any transactions or payments contemplated hereby, or any
agreement, instrument, or other document governing or relating to any of the foregoing.

6] To take any action and issue such orders as may be necessary to construe, enforce, implement, execute,
and consurnmate this Plan, including any release, injunction or exculpation provisions set forth herein, or to
maintain the integrity of this Plan following consummation.

(k) To determine such other matters and for such chér purposes as may be provided in the Confirmation
Order. o _
0 To hear and deterrnine matters concerning state, local, and federal regulations, Claims or taxes.

(m) To hear and determine any other matters- related hereto and not inconsistent with the Bankruptcy Code
and tltle 28 of the United States Code.

n To enter a final decree closing the Reorganization Case.
(o} To recover all Assets of the Debtor and property of the estate, wherever located.
(p) To resolve any disputes under section 11.5 of the Plan.

SECTION 12. MISCELLANEOUS PROVISIONS
12.1  Termination of Professionals

On the Effective Date, the engagement of each professional retained by the Debtor may be terminated without
further order of the Court or act of the parties. The Debtor shall thereafter, without the need for further order of
the Bankruptcy Court, be free to retain and compensate one or more professionals. Notwithstanding the foregoing,
counsel to the Debtor will continue to have the right to be heard for their respective clients with respect to (2) any
applications for allowance of Fee Claims and (b) any contested matters which are pending as of the Effective Date.

122 Substantial Consummation

On the Effective Date, upon the execution and delivery of the Plan Documents, the Debtor may seek an order from
the Bankruptcy Court determining that, this Plan has been substantially consummated pursuant to section 1101
of the Bankl uptcy Code. '
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12.3 Amendments

(a) Plan Modifications. This Plan may be amended, modified, or supplemented by the Debtor in the manner
provided for by section 1127 of the Bankruptcy Code or as otherwise permitted by law, without additional
disclosure pursuant to section 1125 of the Bankruptcy Code, except as the Bankruptcy Court may otherwise direct.
In addition, after the Confirmation Date, so long as such action does not materially and adversely affect the
treatment of holders of Claims or Old Equity Interests pursuant to this Plan, the Debtor may institute proceedings
in the Bankruptcy Court to remedy any defect or omission or reconcile any inconsistencies in this Plan, the Plan
Documents and/or the Confirmation Order, with respect to such matters as may be necessary to carry out the
purposes and effects of this Plan. .

(b) Other Amendments. Prior to the Effective Date, the Debtor may make appropriate technical adjustments and
modifications to this Plan without further order or approval of the Bankruptcy Court; provided, however, that such
technical adjustments and modifications do not adversely affect in a material way the treatment of holders of

Claims or Old Equity Interests.
124 Revocation or Withdrawal of this Plan

The Debtor reserves the right to revoke or withdraw this Plan prior to the Effective Date. If the Debtor
takes such action, this Plan shall be deemed null and void.

12.5  Cramdown

In the event a Class votes against this Plan, and this Plan is not withdrawn as provided above, the Debtor
reserves the right to seek a "cram down" of this Plan pursuant to section 1129(b) of the Bankruptcy Code. To the
extent any Class is deemed to reject this Plan by virtue of the treatment provided to such Class, this Plan shall be
"erammed down" on the claimants within such Class pursuant to section 1129(b) of the Bankruptcy Code.

12.6  Confirmation Order

The Confirmation Order shall, and is hereby‘deemed to, ratify all transactions effected by the Debtor during the
period commencing on the Petition Date and ending on the Confirmation Date except for any acts constituting
willful misconduct, gross negligence, recklessness or fraud. ‘

12.7 . Severability

: If, prior to the entry of the Confirmation Order, any term or provision of this Plan is held by the-
Bankruptcy Court to be invalid, void, or unenforceable, the Bankruptcy Court, at the request of the Debtor, shall
have the power to alter and interpret such term or provision to make it valid or enforceable to the maximum extent
practicable, consistent with the original purpose of the term or provision held to be invalid, void, or unenforceable,
and such term or provision shall then be applicable as altered or interpreted. Notwithstanding any such holding,
alteration, or interpretation, the remainder of the terms and provisions of this Plan will remain in full force and
effect and will in no way be affected, impaired, or invalidated by such holding, alteration, or interpretation. The
Confirmation Order shall constitute a judicial determination and shall provide that each term and provision of this
Plan, as it may have been altered or interpreted in accordance with the foregoing, is valid and enforceable pursuant
to its terns. ' : o

12.8  Governing Law

Except to the extent that the Bankruptcy Code or other federal law is applicable, or to the extent a Plan Document
provides otherwise, the rights, duties, and obligations arising under this Plan and the Plan Documents shall be
governed by, and construed and enforced in accordance with, the laws of the State of California, without giving
effect to the principles of conflict of laws thereof.
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12.9  Section 1125(e) of the Bankruptcy Code

The Debtor has, and upon confirmation of this Plan shall be deemed to have, solicited acceptances of this
Plan in good faith and in compliance with the applicable provisions of the Bankruptcy Code, and the Debtor (and
each of its respective affiliates, agents, directors, officers, employees, advisors and attorneys) have participated
in good faith and in compliance with the applicable provisions of the Bankruptcy Code in the offer, issuance, sale
and purchase of the securities offered and sold under this Plan, and therefore are not, and on account of such offer,
issuance, sale, solicitation and/or purchase will not be, liable at any time for the violation of any applicable law,
rule, or regulation governing the solicitation of acceptances or rejections of this Plan or offer, issuance, sale or
purchase of the securities offered and sold under this Plan.

12.10  Expedited Determination

The Reorganized Debtor is hereby authorized to file a request for expedited determination under section
502(b) of the Bankruptcy Code for all tax returns filed with respect to the Debtor or the Reorganized Debtor, as
the case may be.

12.11  Time Bar to Payments

The Distribution Agent shall stop payment on any distribution check that has not cleared through the
Disbursement Account within ninety (90) days of the date of issuance thereof. Requests for re-issuance of any such
checks shall be made directly to the Distribution Agent by the holder of the Allowed Claim with respect to which
such check was issued. Any claim in respect of such voided check shall be made within one hundred and eighty
(180) days after the date of the issuance of such voided check. If no claim is made as provided herein, all Claims
in respect of voided checks shall be discharged and forever barred. The amount represented by such unclaimed
checks, and those undeliverable, after commercially reasonable diligence, shall be distributed pro-rata to the
remaining holders of Aliowed Claims, pursuant to the terms of this Plan. Distributions to holders of Allowed

.Claims shall be made to their last known address, which shall be presumed to be as set forth on the proof of claim
filed by such Claimant, or if no proof of claim was filed, on the Schedules filed by the Debtor, as may have been
amended from time to time, unless-a Claimant shall have supplied a new or corrected address in writing to the .
Distribution Agent within two weeks prior to a Distribution to permit the Distribution Agent to revise its records
accordingly. ’ : '

12.12- Fractional Distributions -

- Notwithstanding anything to the contrary cdntaixled in the Plan, no Cash payments of fractions of cents shall be
made. Fractional cents shall be rounded to the nearest whole cents. o

12.13  Time

In computing any period of time prescribed or allowed by this Plan, unless otherwise set forth herein or
determined by the Bankruptcy Court, the provisions of Bankruptcy Rule 9006 shall apply.

12.14  Waiver of Bankruptcy Rule 7062
The Confirmation Order shall include: (I) a finding that Bankruptcy Rule 7062 shall not apply to the Confirmation

Order; and (ii) authorization for the Debtor to consummate the Plan immediately after entry of the Confirmation
Order.
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12.15 Compliance with Tax Requirements

In connection with the Plan, the Debtor, the Reorganized Debtor and the Distribution Agent, as applicable, shall
comply with all withholding and reporting requirements imposed by federal, state, local and foreign taxing
authorities and any distributions under the Plan, shall be subject to such withholding and reporting requirements.
Notwithstanding the foregoing, each holder of an Allowed Claim that is to receive a distribution under the Plan,
shall have the sole and exclusive responsibility for the satisfaction and payment of any tax obligation imposed by
any governmental unit, including income, withholding and other tax obligations, on account of any distributions.
The Distribution Agent has the right, but not the obligation, to not make a distribution until such holder has made
arrangements satisfactory to the Distribution Agent for the payment of any tax obligations.

12.16 = Notices

All notices, requests and demands to or upon the Debtor or the Reorganized Debtor to be effective shall be in
writing (including by facsimile transmission) and, unless otherwise provided herein, shall be deemed to have been
duly given or made only when actually delivered or, in the case ofnotice by facsmlle transmission, when received
and telephomcally confirmed, addressed as follows:

If to Debtor:

Thomas Lochtefeld -
210 Westbourne St.
La Jolla, CA 92037

and

John L. Smaha, Esq., Bar-No. 95855
SMAHA LAW GROUP, APC
7860 Mission Center Ct., Ste. 100
San Diego, CA 92108 -

T: (619) 688-1557

F: (619) 688-1558

1217  Exhibits

All exhibits and schedules to this Plan including the Plan Supplement are incorporated by reference into
this Plan and are made a part hereof as if more fully set forth herein..

12.18  Binding Effect

The provisions of this Plan (including the exhibits and schedules to, and all documents and agreements
executed pursuant to or in connection with this Plan) and the Confirmation Order shall be binding on (I) the
Debtor, (ii) all holders of Claims against and Old Equity Interests in the Debtor, whether or not impaired under
the Plan and whether or not such holders have accepted or rejected the Plan, (iii) each Person or entity receiving,
retaining or otherwise acquiring property pursuant to the terms of the Plan, (iv) any non-Debtor party to an
executory contract or unexpired lease with the Debtor, (v) and Person or entity making an appearance in this
Reorganization Case, and (vi) each of the foregomgs respective heirs, successors, assigns, executors,
administrators, offlcers directors and agents. :
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Dated: March 5, 2013 /s/ John L. Smaha
John L. Smaha, Esq., Bar No. 95855

SMAHA LAW GROUP, APC

7860 Mission Center Ct., Ste. 100

San Diego, CA 92108

T: (619) 688-1557

F: (619) 688-1558 _

Attorneys for Wave House Belmont Park, LLC

W:Wave House Belmont\Plan and D.S\108.First Amended Plan_03.05.13.wpd
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