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UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

RIVERSIDE DIVISION 

In re: 
 
 
 

WHAA, LLC, 
 

 
 
                                                       Debtor.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 6:17-bk-14661-MW  
 
Chapter 11 
 
NOTICE OF MOTION AND MOTION 
FOR ORDER APPROVING SALE OF 
REAL PROPERTY PURSUANT TO 
11 U.S.C. §363 FREE AND CLEAR OF 
ALL LIENS, CLAIMS AND 
INTERESTS, AND GRANTING 
CERTAIN OTHER RELATED 
RELIEF; MEMORANDUM OF 
POINTS AND AUTHORITIES; 
DECLARATIONS OF HENRY 
WALLACH, BRIAN D. MELKESIAN 
IN SUPPORT THEREOF 
 
Date:  February 27, 2018 
Time: 2:00 p.m. 
Place: Courtroom 225 
           3420 12th Street, Riverside, CA  
           
 

 
TO THE HONORABLE MARK WALLACE, UNITED STATES 

BANKRUPTCY JUDGE; OSM INVESTMENT COMPANY; TMC FINANCING; 

SAN BERNARDINO COUNTY TAX COLLECTOR; AND ALL CREDITORS AND 

PARTIES IN INTEREST: 

Case 6:17-bk-14661-MW    Doc 107    Filed 02/05/18    Entered 02/05/18 16:41:22    Desc
 Main Document      Page 1 of 44



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 2  

 

SIMON RESNIK 
 HAYES LLP 

 

PLEASE TAKE NOTICE that on February 27, 2018, at 2:00 p.m., or as soon 

thereafter as the matter may be heard, in Courtroom 225 of the above-entitled Court 

located 3420 12TH Street, Riverside, California, to determine, WHAA LLC, the Debtor 

(hereinafter the “Debtor”), in the above-captioned Chapter 11 case, shall and hereby does, 

respectfully move this Court for the entry of an order authorizing and approving the sale of 

its real property located at 5512-A Arrow Hwy, Montclair, CA 91763 (hereinafter the 

“Property”) to Joel’s Automotive, Inc. or its assignee (the “Buyer”), an individual 

unrelated to the Debtor, for the sum of $844,000, or to such other person or entity as may 

successfully overbid at the hearing, free and clear of all liens, claims and interests pursuant 

to 11 U.S.C. §363, and granting certain additional relief requested in the attached 

Memorandum of Points and Authorities.  The executed Purchase and Sale Agreement 

(“PSA”) is attached hereto as Exhibit “A.”   

The basis for the Motion is that the sale of the Property is in the best interests of the 

estate as it will pay a significant amount of secured debt including property taxes and leave 

funds available for the use of the Debtor.    

The Motion is based upon this Notice of Motion and Motion, the attached 

Declaration, all pleadings and records on file in this case, and upon such other evidentiary 

matters as may be presented to the Court regarding the Motion. 

 

PLEASE TAKE FURTHER NOTICE that pursuant to Local Bankruptcy Rule 

9013-1, any party opposing the relief sought by the Motion must file a written opposition 

setting forth the facts and law upon which the opposition is based and must appear at the 

hearing on the Motion .  Any factual allegations set forth in such written response must be 

supported by competent and admissible evidence.  

Any response or opposition to the Motion  must be filed with the Court and served 

on Debtor’s counsel, the Office of the U.S. Trustee, and any other required parties in 

interest, at least fourteen (14) days prior to the scheduled hearing date on the Motion  (not 

excluding Saturdays, Sundays or legal holidays).  
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 Pursuant to Local Bankruptcy Rule 9013-1, any response not timely filed and 

served may be deemed by the Court to be consent to the granting of the relief requested by 

the Motion. 

 

WHEREFORE, Debtor respectfully requests that the Court enter an order: 

(1) Finding that Notice of the Motion was adequate and appropriate under the 

circumstances;  

(2) Granting the Motion in its entirety;  

(3) Authorizing and approving the sale of the Property to the Buyer or to another 

successful bidder, free and clear of all liens, claims, and interests;  

(4) Approving the bidding procedures described in the Memorandum of Points 

and Authorities;  

(5) Finding that the successful bidder is a good faith purchaser for the purposes 

of 11 U.S.C. §363(m);  

(6) Authorizing the Debtor to take all necessary and reasonable steps to 

consummate the sale of the Property;  

(7) Authorizing the payment of the commissions described in the Memorandum 

of Points and Authorities at the close of escrow;  

(8) Authorizing payments of liens, claims and interests on and against the 

Property (collectively referred to herein as the “Liens, Claims and 

Interests”);  

(9) Authorizing the payment of real property taxes, plus interest, owed on the 

Property and all usual and customary escrow and closing and recording costs 

generally attributable to a seller of real property, if any, at the close of 

escrow;  

(10) Transferring and attaching the liens, claims, and interests or portions of liens, 

claims and interests still unpaid at the close of escrow (collectively referred 

to as the “Remaining Liens, Claims, and Interests”), if any, from the Property 
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to the net proceeds of the sale of the Property with the same force, effect, 

validity and priority that any and all such Liens, Claims and Interests had 

with respect to the Property;  

(11) Authorizing the Debtor to hold that portion of the sale proceeds attributable 

to disputed claims of exemption, liens and encumbrances, if any, pending 

further orders of this Court;  

(12) Compelling all holders of the liens and encumbrances to execute any and all 

documentation that may be required to allow escrow to close;  

(13) Waiving the fourteen-day (14) waiting period set forth in Bankruptcy Rule 

6004(h); and 

(14) Granting such other and further relief as the Court deems just and proper 

under the circumstances.  

 

 
Dated: February 5, 2018                                                SIMON RESNIK HAYES LLP  
 
 
   By:     /s/ M. Jonathan Hayes 

                 M. Jonathan Hayes 
 Attorneys for Debtor 

                                                                                                     WHAA LLC
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MEMORANDUM OF POINTS AND AUTHORITIES 

 
I. INTRODUCTION 

WHAA LLC ("the Debtor”), Debtor in the above-referenced Chapter 11 case, 

commenced its bankruptcy case by filing a voluntary petition under Chapter 11 on June 2, 

2017.  The Debtor is operating its business and managing its financial affairs as a Debtor-

in-Possession pursuant to §§1107 and 1108 of the Bankruptcy Code.   

The Debtor is a California limited liability company formed in 2009.  WHAA LLC 

sole assets are two commercial buildings located at 5494 Arrow Highway, Montclair, 

California and 5512 Arrow Highway, Montclair, California.  Henry Wallach and Akemi 

Uomoto are 50% shareholders of both WHAA and BioData. 

The Debtor owes secured creditor OSM Loan Acquisitions IX Limited Partnership 

aproximately $680,000 and TMC Financing (SBA) approximately $487,000 for both 

Properties.  It also owes the San Bernardino Tax Collector (“Tax Collector”) 

approximately $140,000 for both properties.  OSM Investment Company and TMC 

Financing also have personal guarantees of the Debtor’s primary shareholders Henry 

Wallach and Akemi Uomoto.  TMC has commenced a state court action against the 

guarantors which is pending at this time.   

 This case is affiliated with Debtor BioData Medical Laboratories, Inc. (“BioData”) 

filed on November 28, 2016.  BioData was the tenant that occupied the commercial 

buildings owned by WHAA.  BioData filed a chapter 11 case but it was converted to 

chapter 7.  The BioData laboratory was being operated by the trustee, Todd Frealy.   

 The BioData lab was sold by the Chapter 7 Trustee to Healthquest Clinical 

Laboratory, Inc.  Concurrent with the sale, the Debtor entered into a three month lease of 

the 5494 Arrow Highway building at $13,000 per month.     

 The 5512 Arrow Highway property being sold here is designed for automotive 

repair use.  It is vacant except for BioData records which are now owned by Healthquest.    
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II. SUMMARY OF THE SALE 

A. Real Property at Issue and Brief Summary of the Terms of the Sale. 

Through this Motion, Debtor seeks to sell its real property, a commercial building 

located at 5512-A Arrow Hwy, Montclair, CA 91763 (the “Property”). 

The Property was initially listed for sale at $956,080.  After several counteroffers 

and negotiations between the parties and other interested persons, Debtor accepted the 

offer of Joel’s Automotive, Inc. or its assignee (the “Buyer”), an entity entirely unrelated 

to the Debtor, to purchase the Property for $844,000.  The Purchase and Sale Agreement is 

attached hereto as Exhibit “A.”  The Buyer’s agent is Lorinda Johnson of Re3/Max 

Resources (hereinafter the “Buyer’s Broker”).  

By way of summary, the principal terms of agreement are as follows: 

(1) Purchase price is $844,000;  

(2) The Property will be sold “as is, where is,” with no warranties or 

representations of any kind whatsoever; 

(3) Buyer will pay $84,400 as a cash down payment; 

(4) Buyer will pay the remainder of the purchase price by obtaining a new loan.  

This offer is contingent on Buyer obtaining a new loan.  The Buyer has until 

February 28, 2018 to obtain the new loan.   

(5) Buyer has made a deposit into escrow of $20,000.  Buyer will make an 

additional $20,000 upon removal of all contingencies.  At that point, the 

deposits become non-refundable.   

(6) Escrow is to close on March 15, 2018 (the “Proposed Closing Date”).   

B. Marketing Efforts  

The Debtor listed both properties for sale with Brian Melkesian of Lee & 

Associates in Ontario (hereinafter the “Broker”) in or about the beginning of July 2017.  

The listing agreement provided that Broker will be compensated 6% of the purchase price 
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or will share in the commission with a prospective buyer’s agent/broker (3% each).  The 

Property has been listed on the Multiple Listing Service (“MLS”) as well as advertised 

locally and nationally.  It has been listed on the commercial  real estate websites: Costar, 

Loopnet, and AIR 

On July 6, 2017, Debtor filed its Motion for Order Employing Professional (LBR 

2014-1) as Real Estate Broker (Docket No. 24); the motion was approved by entry of order 

thereon on July 27, 2017 (Docket No. 30). 

The original listing price with Mr. Melkesian for the two buildings was $1,129,440 

for the 5494 property and $956,080 for the 5512 property or a total of $2,085,000.  Those 

prices were determined primarily by the information and recommendation made by the 

broker.  The values were admittedly at the higher end and were based on $175.00 per 

square foot.  Recently the Debtor’s managing member Henry Wallach authorized the 

Broker to reduce the asking prices by a total of $160,000 to a total of $1,925,000 or 

$165.00.         

The 5512 Property is an automotive repair type building and prospective buyers 

have been hesitant to consider it for warehouse use, especially since there are no 

restrooms.  The Buyer is an auto repair shop and made what the Debtor considers to be a 

reasonable offer considering that the building has been listed for six months.  The Buyer 

has a business nearby.  He found the property through the For Sale sign.   

The Broker networked with other agents and brokers who know/have buyers for 

properties of this type.  Broker estimates that he has shown the Property to at least 20 

interested persons.  He met with agents representing prospective buyers at the property as 

quickly as he was able to determine a mutually acceptable date/time. 

Additionally, Broker conducted negotiations with interested parties and had 

conversations with other agents and/or developers, who ultimately determined not to 

submit written offers or who wanted to submit offers below $800,000. 
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 Based on the forgoing, Debtor and Broker believe that Buyer’s offer is the best 

offer that will be received for the purchase of this Property and Debtor has therefore 

chosen to accept it.   

The Broker, Buyer, Buyer’s Broker and Debtor have no prior connections or 

relation, except as set forth herein.  Mr. Wallach and Ms. Uomoto have made no 

arrangements or have any understandings about having any future dealings with the Buyer.   

Broker has shown the Notice of Motion to the Buyer’s Broker and has discussed 

with the Buyer’s Broker the Bankruptcy procedures required for the sale of the Property.    

 

C. Payment of Liens, Encumbrances and Other Expenses.  

The proposed sale will produce funds to pay the following: 

 

 

a.  

b.  

c.  

d.  

e.  

f.  

 

 

The amounts above are approximate.  The liens will be paid in full out of escrow.  

The two secured lienholders above have liens on the Debtor’s other parcel of real property, 

5494 Arrow Hwy.    

Purchase Price $844,000 

1st Lienholder –  OSM Loan Acquisitions IX Limited 

Partnership   

$260,000 

2nd lienholder – TMC Financing - SBA $174,000 

Property taxes $  54,000 

Agent commissions (6%) $  50,000 

Other estimated closing costs  (including but not 

limited to escrow and title charges, government 

recording and transfer charges)[2%] 

$  17,000 

U.S. Trustee fees $    4,875 

Remaining Proceeds of Sale  $284,125 
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The Debtor is a “pass through” entity for tax purposes and thus there will be no tax 

consequences to the Debtor upon completion of the sale.   

D. Sale of the Property is in the Best Interest of the Estate. 

Debtor respectfully submits that the proposed sale is in the best interest of the estate 

and all creditors as the sale will generate a significant profit for the estate, as shown in the 

chart above.  Debtor will deposit the net proceeds of the sale into its Debtor-in-Possession 

general bank account for the benefit of the estate and all creditors. The projected sale of 

the Property will result in disposing of a substantial portion of the estate’s secured debt 

including the property taxes which are accruing interest at 18% per year.    

 

E. Recommended Overbidding Procedures. 

Debtor proposes the following overbidding procedures: 

(1) The initial overbid must be at least $35,000 more than the initial bid of 

$844,000.  The overbid must be on substantially the same terms as set forth 

in the complete Purchase and Sale Agreement, attached hereto as Exhibit 

“A.” 

(2) Overbid increments will be $5,000 after the initial overbid. 

(3) Any successful overbidder must be able to close by the Proposed Closing 

Date. 

(4) Any party wishing to overbid on the Property during the hearing on the 

Motion must contact Debtor’s counsel at least thirty-six (36) hours prior to 

the hearing and provide evidence of available financial resources such as 

funds and/or proof of ability to finance up to the overbidder’s maximum bid 

to the Debtor’s reasonable satisfaction.   

(5) Any overbidder wishing to overbid on the Property during the hearing must 

also submit, before the time of the hearing, a deposit for the purchase of the 

Property, by cashier’s check or other cash equivalent in the amount of at 
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least $100,000 made payable to “SIMON RESNIK HAYES LLP CLIENT 

TRUST ACCOUNT.”  The successful overbidder’s deposit will be applied 

towards the purchase of the Property, and will not be refunded in the event 

the overbidder cannot successfully close escrow pursuant to the terms of the 

sale as proscribed herein.  

(6) If an agent/broker brings a prospective bidder who is ultimately the 

successful bidder and to whom the sale is approved, that agent/broker will 

share in the commission with Broker; the total commission shall not exceed 

6% (3% even split between them). 

 

 

III. DISCUSSION 

A. Debtor Has Complied with All Notice Requirements Under the Bankruptcy Code, 

Federal Rules of Bankruptcy Procedure, and Local Bankruptcy Rules Governing 

the Sale of the Property. 

Section 363(b)(1) provides that a debtor, “after notice and a hearing, may use, sell 

or lease, other than in the ordinary course of business, property of the estate.”  11 U.S.C. 

§363(b)(1).  Section 102(1) defines “after notice and a hearing” as “after such notice as is 

appropriate in the particular circumstances.” 11 U.S.C. § 102(1). 

Rule 6004(a) of the Federal Rules of Bankruptcy Procedure states that notice of a 

proposed sale of property, other than cash collateral, not in the ordinary course of business 

shall be given pursuant to Rule 2002(a)(2), (c)(1), (i), and (k) and, if applicable, in 

accordance with §363(b)(2) of the Code. Fed. R. Bankr. Proc. 6004(a). 

Rule 2002(a)(2) of the Federal Rules of Bankruptcy Procedure requires at least 

twenty-one (21) days’ notice of a proposed sale of property of the estate other than in the 

ordinary course of business, unless the Court for cause shown shortened the time or directs 

another method of giving notice.  Fed. R. Bankr. Proc. 2002(a)(2).   
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Rule 2002(c)(1) requires that the notice of a proposed sale include the date, time 

and place of any public sales, the terms and conditions of any private sale, and the time 

fixed for filing objections. Fed R. Bankr. Proc. 2002(c)(1).  It also provides that the notice 

of sale or property is sufficient if it generally describes the property. Id. 

Local Bankruptcy Rule 6004-1(c) states that unless otherwise ordered by the court 

and subject to Fed. R. Bankr. Proc. 6003(b), an order authorizing the sale of estate property 

other than in the ordinary course of business may be obtained upon motion by the debtor-

in-possession after notice and a hearing pursuant to LBR 9013-1(d).  

As set forth herein and in the Notice of this Motion, Debtor has complied with all of 

the above provisions of the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure 

and the Local Bankruptcy Rules.  Further, Debtor will serve all creditors of the estate, the 

United States Trustee, and all parties requesting special notice, with the Notice of Motion 

and this Motion.   

 

B. This Motion Should be Approved Because Good Business Reasons Exist to Approve 

the Sale of the Property, the Purchase Price for the Property is Fair and 

Reasonable, and the Proposed Sale is in the Best Interests of the Estate and 

Creditors. 

As a general matter, a court considering a motion to approve a sale under §363(b) 

should determine from the evidence presented before it that a “good business reason” 

exists to grant such a motion. In re Lionel Corp., 722 F.2d 1063, 1071 (2d. Cir. 1983).  

In addition, the Court must further find it is in the best interest of the estate. To 

make this determination, a Court should consider whether: 

(1) the sale is fair and reasonable (i.e., the price to be paid is adequate); 

(2) the property has been given adequate marketing; 

(3) the sale is in good faith (i.e., there is an absence of any lucrative deals with 

insiders); and 

(4) adequate notice has been provided to creditors. 
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In re Wilde Horse Enterprises, Inc., 136 B.R. 830, 841-2 (Bankr. C.D. Cal. 1991); In re 

Mama’s Original Foods, Inc., 234 B.R. 500, 502-505 (C.D. Cal. 1999).  

Debtor submits that the proposed sale of the Property to Buyer satisfies each of 

these requirements. 

1. Sound Business Purpose. 

The Ninth Circuit Bankruptcy Appellate Panel in Walter v. Sunwest Bank (In re 

Walter), 83 B.R. 14, 19-20 (9th Cir. B.A.P. 1988) adopted a flexible case-by-case test to 

determine whether the business purpose for a proposed sale justifies disposition of 

property of the estate under §363(b).   

The facts pertaining to the sale at issue here amply substantiate Debtor’s business 

decision that the contemplated sale of the Property to the Buyer, or a successful 

overbidder, serves the best interests of the estate’s creditors and merits the Court’s 

approval:  (a) the Property has been actively marketed by the Broker; (b) the proposed sale, 

or any overbid, of the Property will result in the Debtor obtaining the highest and best 

price for the Property and significant net proceeds to the estate; (c) the projected sale of the 

Property will result in disposing of the estate’s sole secured creditor and thereby 

streamlining future efforts by the Debtor in confirming a Chapter 11 plan of 

reorganization.  

Debtor therefore believes that the proposed sale of the Property is in the best 

interest of the estate and all creditors. 

2. Fair and Reasonable Price. 

In order for a sale to be approved under §363(b), the purchase price must be fair and 

reasonable. See generally, In re Canyon Partnership, 55 B.R. 520 (Bankr. S.D. Cal. 1985).  

The trustee is given substantial discretion in this regard. Id.  In addition, Courts have broad 

discretion with respect to matters under §363(b). See Big Shanty Land Corp. v. Comer 

Properties, Inc., 61 B.R. 272, 278 (Bankr. N.D. Ga. 1985).  In any sale of estate assets, the 

ultimate purpose is to obtain the highest price for the property sold. In re Wilde Horse 
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Enterprises, Inc., 136 B.R. at 841 (citing Matter of Chung King, Inc., 753 F.2d 547 (7th 

Cir. 1985), In re Alpha Industries, Inc., 84 B.R. 703, 705 (Bankr. Mont. 1988)). 

As discussed above, the Property has been actively marketed by the Broker.  The 

Buyer is a serious buyer and has made a sound offer.  Thus, based on the response to the 

foregoing efforts and the Debtors’ and Broker’s familiarity with current market conditions, 

Debtors believe that the price offered for the Property by the Buyer, or any overbidder, 

represents the fair market value of the Property.   

As a result, the Debtors submit that the final purchase price to be paid by the Buyer 

or an overbidder, represents a fair and reasonable price for the Property. 

 

3. Adequate Marketing. 

The efforts of the Broker to market the Property have been extensive.  The Property 

has been listed on the Multiple Listing Service (“MLS”) as well as advertised locally and 

nationally.  Broker has networked with other agents and brokers who know/have buyers 

for properties of this type.   

Debtor has evaluated the current Buyer’s offer in particular, and believes that the 

price is reasonable given market values.  Debtor therefore seeks to apply the proceeds of 

the sale to pay the lienholders on the Property and will deposit the net proceeds of the sale 

into its Debtor-in-Possession general bank account for the benefit of the estate and all 

creditors.  Based on the foregoing, the Debtor submits that the Property has been more 

than adequately marketed. 

 

4. Good Faith. 

When a Bankruptcy Court authorizes a sale of assets pursuant to § 363(b)(1), it is 

required to make a finding with respect to the “good faith” of the purchaser. In re Abbotts 

Dairies of Pa., Inc., 788 F.2d 143, 149 (3d Cir. 1986). With respect to conduct in 

conjunction with the sale of the property, the good faith requirement focuses principally on 
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whether there is any evidence of “fraud, collusion between the purchase and other bidders 

or the trustee, or an attempt to take grossly unfair advantage of other bidders.” Id. at 147; 

In re Wilde Horse Enterprises, 136 B.R. at 842.  

Debtor herein negotiated the agreement with the Buyer at arm’s length and the 

Buyer is not an “insider” of the Debtor as that term is defined in the Bankruptcy Code. 11 

U.S.C. § 101(31).   

There has been no fraud or collusion in connection with the proposed sale because 

everyone who expressed an interest in the Property was able to make an offer on the 

Property, and which offer was thoroughly considered by the Debtor.  Based on the 

foregoing, the Debtor submits that the Buyer is a “good faith” purchaser. 

 

5. Accurate and Reasonable Notice. 

As set forth above, Debtor will serve all creditors of the estate, the United States 

Trustee, and all parties requesting special notice, with the Notice of Motion and this 

Motion.  The Notice of Motion includes the date, time and place of the sale and the time 

fixed for filing objections thereto. The Broker has provided a copy of the Notice of Motion 

and Motion to the Buyer’s Broker.   

Further, Debtor will file Form 6004-2 with the Clerk of the Bankruptcy Court, as 

required by Local Bankruptcy Rule 6004-1(f), so that the Clerk of the Bankruptcy Court 

can publish information regarding the proposed sale.   

Debtor therefore submits that the notice of the proposed sale should be deemed 

adequate, accurate and reasonable by the Court.  

 

C. The Sale of the Property Should Be Free and Clear of All Liens, Claims, and 

Interests Under 11 U.S.C. § 363(f). 

Bankruptcy Code § 363(f) provides that a trustee may sell property of the estate 

“free and clear of any interest in such property” if: 
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(1) applicable non-bankruptcy law permits the sale of such property free and clear 

of such interest; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such property is to be sold is greater 

than the aggregate value of all liens on such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable proceeding, to accept a 

money satisfaction of such interest. 

11 U.S.C. § 363(f).  

Because § 363(f) is in the disjunctive, the Trustee must only meet one of the five (5) 

subsections of § 363(f) in order to sell the Property free and clear of all liens, claims, and 

interests. In re Whittemore, 37 B.R. 93, 94 (Bankr. D. Or. 1984). 

Debtor herein will apply the proceeds of the sale to pay the lienholders on the 

Property in full and will deposit the net proceeds of the sale into its Debtor-in-Possession 

general bank account for the benefit of the estate and all creditors.   

 

D. Debtor Requests that the Court Waive the 14-Day Waiting Period in Bankruptcy 

Rule 6004(h). 

Bankruptcy Rule 6004(h) provides, among other things, that an order authorizing 

the sale of property is stayed until the expiration of fourteen (14) days after entry of the 

order, unless the Court orders otherwise.   

Here, all parties with a lien, claim or interest in the Property, and all creditors of the 

estate, have been served with notice of the proposed sale and an opportunity to object and 

the fourteen-day (14) waiting period could only operate to delay the closing of escrow.  

As a result, under these circumstances, the Court should waive the fourteen-day 

(14) stay of Bankruptcy Rule 6004(h) to permit the Debtor to proceed with the close of 

escrow on the sale as soon as possible. 
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IV. CONCLUSION 

WHEREFORE, the Debtor respectfully requests that the Court enter an order: 

(1)       Finding that Notice of the Motion was adequate and appropriate under the       

      circumstances;  

(2) Granting the Motion in its entirety;  

(3) Authorizing and approving the sale of the Property to the Buyer or to another 

successful bidder, free and clear of all liens, claims, and interests;  

(4) Approving the bidding procedures described in the Memorandum of Points 

and Authorities;  

(5) Finding that the successful bidder is a good faith purchaser for the purposes 

of 11 U.S.C. §363(m);  

(6) Authorizing the Debtor to take all necessary and reasonable steps to 

consummate the sale of the Property;  

(7) Authorizing the payment of the commissions described in the Memorandum 

of Points and Authorities at the close of escrow subject to Debtor’s 

objections;  

(8) Authorizing payments of liens, claims and interests on and against the 

Property (collectively referred to herein as the “Liens, Claims and 

Interests”);  

(9) Authorizing the payment of real property taxes, plus interest, owed on the 

Property and all usual and customary escrow and closing and recording costs 

generally attributable to a seller of real property, if any, at the close of 

escrow;  

(10) Transferring and attaching the liens, claims, and interests or portions of liens, 

claims and interests still unpaid at the close of escrow (collectively referred 

to as the “Remaining Liens, Claims, and Interests”), if any, from the Property 

to the net proceeds of the sale of the Property with the same force, effect, 
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validity and priority that any and all such Liens, Claims and Interests had 

with respect to the Property;  

(11) Authorizing the Debtor to hold that portion of the sale proceeds attributable 

to disputed claims of exemption, liens and encumbrances, if any, pending 

further orders of this Court;  

(12) Compelling all holders of the liens and encumbrances to execute any and all 

documentation that may be required to allow escrow to close;  

(13) Waiving the fourteen-day (14) waiting period set forth in Bankruptcy Rule 

6004(h); and 

(14) Granting such other and further relief as the Court deems just and proper 

under the circumstances.  

 

 
 
Dated: February 5, 2018                                                SIMON RESNIK HAYES LLP  
 
 
   By:     /s/ M. Jonathan Hayes  

                 M. Jonathan Hayes 
 Attorneys for Debtor 

                                                                                                   WHAA, LLC   
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DECLARATION OF HENRY WALLACH 

 

I, HENRY WALLACH, declare as follows: 

 

1. I am the managing member of WHAA LLC, the Debtor and Debtor-in-

Possession (“Debtor’) in the above captioned bankruptcy.  I have personal knowledge of 

the facts set forth herein and, if called as a witness, I could and would competently testify 

thereto.  

2. The Debtor filed its Chapter 11 Petition on June 2, 2017.  The Debtor is 

operating its business and managing its financial affairs as a DIP pursuant to Section 1107 

and 1108 of the Bankruptcy Code.  The Debtor is a California limited liability company 

formed in 2009.  Akemi Uomoto and I are 50% shareholders of both WHAA and BioData. 

3. The Debtor’s sole assets are two commercial buildings commonly described 

as 5494 Arrow Highway and 5512 Arrow Highway, in Montclair, California (jointly the 

“Properties”) which are the subject of this case.  I believe there is significant equity in the 

properties.    

4. The Debtor owes secured creditor OSM Investment Company approximately 

$680,000 and TMC Financing (SBA) approximately $487,000 for both Properties.  It also 

owes the San Bernardino Tax Collector (“Tax Collector”) approximately $140,000 for 

both properties.  OSM Investment Company and TMC Financing also have personal 

guarantees of the Debtor’s primary shareholders Akemi Uomoto and I.   

5. The 5512 Arrow Highway property being sold here is designed for 

automotive repair use.   It is vacant except for BioData records, now owned by 

Healthquest.    

6. The Property was initially listed for sale at $956,080.  After several 

counteroffers and negotiations between the parties, Ms. Uomoto and I accepted the offer of 

Joel’s Automotive, Inc. or its assignee (the “Buyer”) to purchase the Property for 
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$844,000.  A true and correct copy of the Purchase and Sale Agreement is attached hereto 

as Exhibit “A.”   

7. We listed both properties for sale with Brian Melkesian of Lee & Associates 

in Ontario (hereinafter the “Broker”) in or about the beginning of July 2017.  The original 

listing price with Mr. Melkesian for the two buildings was $1,129,440 for the 5494 

property and $956,080 for the 5512 property or a total of $2,085,000.  Those prices were 

determined primarily by the information and recommendation made by Mr. Melkesian. 

8. It is my belief that Buyer’s offer is the best offer that will be received for the 

purchase of this Property and Debtor has therefore chosen to accept it.   

9. Neither I nor Ms. Uomoto or our spouses have any prior connections or 

relationship with the Buyer, or its broker.  We have made no arrangements about having 

any future dealings with them.     

10. The Debtor is a “pass through” entity for tax purposes and thus there will be 

no tax consequences to the Debtor upon completion of the sale.   

 

I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct. 

 

Executed on February 5, 2018, at Montclair, California. 

 

  

           Henry Wallach   
           Declarant  

 

SEE NEXT PAGE
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DECLARATION OF BRIAN D. MELKESIAN 

 

I, Brian D. Melkesian, declare as follows: 

 

1. I am a licensed salesperson and have been so licensed since 2008 (License 

No. 01839590) issued by the Department of Real Estate, state of California.  I have 

personal knowledge of the facts set forth herein and, if called as a witness, I could and 

would competently testify thereto.  

2. The 5512 Arrow Highway property being sold here is designed for 

automotive repair use.  It is vacant except for BioData records, now owned by Healthquest.    

3. The original listing price for the two buildings was $1,129,440 for the 5494 

property and $956,080 for the 5512 property or a total of $2,085,000.  Those prices were 

determined primarily by the information and knowledge I have about similar properties in 

the general vicinity.  Recently the Debtor’s managing member Henry Wallach authorized 

me to reduce the asking prices by a total of $160,000 to a total of $1,925,000. 

4. The values were admittedly at the higher end and were based on $175.00 per 

square foot which was later reduced to $165.00 per square foot.         

5. The 5512 Property is an automotive repair type building and prospective 

buyers have been hesitant to consider it for warehouse use, especially since there are no 

restrooms.  The Buyer is an auto repair shop and made what the Debtor considers to be a 

reasonable offer considering that the building has been listed for six months.  The Buyer 

has a business nearby.  He found the property through the For Sale sign.   

6. After several counteroffers and negotiations between the parties, Debtor 

accepted the offer of Joel’s Automotive, Inc. or its assignee (the “Buyer”), an individual 

entirely unrelated to the Debtor, to purchase the Property for $844,000.  The Purchase and 

Sale Agreement is attached hereto as Exhibit “A.”  
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7. The Property has been listed on the Multiple Listing Service (“MLS”) as 

well as advertised locally and nationally.  The Property has also been listed on the 

commercial  real estate websites: Costar, Loopnet, and AIR 

8. I have networked with other agents and brokers who know/have buyers for 

properties of this type.  I estimate that I have shown the Property to at least 20 interested 

persons.  I have met with agents representing prospective buyers at the property as quickly 

as I was able to determine a mutually acceptable date/time.  I conducted negotiations with 

interested parties and had conversations with other agents and/or developers, who 

ultimately determined not to submit written offers or who wanted to submit offers below 

$800,000. 

9. I believe that Buyer’s offer is the best offer that will be received for the 

purchase of this Property.  I have no business or personal relationship with the Buyer or its 

owners.     

 

I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct. 

 

Executed on February 5, 2018, at _____________________, California. 

 

  

           Brian D. Melkesian   
           Declarant  

 

SEE NEXT PAGE
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PROOF OF SERVICE OF DOCUMENT 

 
I am over the age of 18 and not a party to this bankruptcy case or adversary proceeding.  
My business address is:  15233 Ventura Blvd., Suite 250, Sherman Oaks, CA 91403. 
 
A true and correct copy of the foregoing document entitled NOTICE OF MOTION AND 
MOTION FOR ORDER APPROVING SALE OF REAL PROPERTY PURSUANT 
TO 11 U.S.C. §363 FREE AND CLEAR OF ALL LIENS, CLAIMS AND 
INTERESTS, AND GRANTING CERTAIN OTHER RELATED RELIEF; 
MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATIONS OF 
HENRY WALLACH, BRIAN D. MELKESIAN IN SUPPORT THEREOF be served 
or was served (a) on the judge in chambers in the form and manner required by LBR 5005-
2(d); and (b) in the manner indicated below: 
 
I.  TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING 
(“NEF”) – Pursuant to controlling General Order(s) and Local Bankruptcy Rule(s) 
(“LBR”), the foregoing document will be served by the court via NEF and hyperlink to the 
document. On 2/5/2018 I checked the CM/ECF docket for this bankruptcy case or 
adversary proceeding and determined that the following person(s) are on the Electronic 
Mail Notice List to receive NEF transmission at the email address(es) indicated below: 
 

   Service information continued on attached page. 
 

• Abram Feuerstein     abram.s.feuerstein@usdoj.gov 
• Barry S Glaser     bglaser@swesq.com, erhee@swesq.com 
• Everett L Green     everett.l.green@usdoj.gov 
• M Jonathan Hayes     jhayes@srhlawfirm.com, 

roksana@srhlawfirm.com;matthew@srhlawfirm.com;rosarioz@srhlawfirm.co
m;jfisher@srhlawfirm.com;maria@srhlawfirm.com;jhayesecf@gmail.com 

• Margarit Kazaryan     kazaryanlaw@gmail.com, margokazaryan@gmail.com 
• Scott Talkov     stalkov@rhlaw.com 
• Mohammad Tehrani     Mohammad.V.Tehrani@usdoj.gov 
• Sean A Topp     stopp@swesq.com, erhee@swesq.com 
• United States Trustee (RS)     ustpregion16.rs.ecf@usdoj.gov 
• David M Wiseblood     dwiseblood@wisebloodlaw.com, 

dmwadmin@wisebloodlaw.com 
 
II.  SERVED BY U.S. MAIL: On 2/5/2018 I served the following person(s) and/or 
entity(ies) at the last known address(es) in this bankruptcy case or adversary proceeding by 
placing a true and correct copy thereof in a sealed envelope in the United States Mail, first 
class, postage prepaid, and addressed as follows. Listing the judge here constitutes a 
declaration that mailing to the judge will be completed no later than 24 hours after the 
document is filed. 
 

  Service information continued on attached page 
 

SERVED VIA CERTIFIED MAIL: 
 

OSM Loan Acquisitions IX Limited Partnership (1st lienholder) 
 
OSM Loan Acquisitions IX Limited partnership 
Stephen F. Lambert 
Lambert & Rogers, APLC 
359 West Madison Ave., Suite 100 
El Cajon, CA 92020 
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TMC Financing – SBA (2nd lienholder) 
 
United States Small Business Administration 
David M. Wiseblood 
601 Montgomery Street, Suite 2000 
San Francisco, CA 94111 
 
U.S. Small Business Administration  
330 N. Brand Blvd., Ste 1200 
Glendale, CA 91203-2320 

 
ARROW HIGHWAY BUILDING OWNERS ASSOCIATION 

 
Arrow Highway Bldg. Owners Assoc. 
c/o Sean A. Topp., Steckbauer Weinhart 
333 S. Hope Street, 36th Floor 
Los Angeles, CA 90071 

 
 

SAN BERNARDINO COUNTY TAX COLLECTOR 
 
Entity Address from Schedules: 
 
San Bernardino County Tax Collector  
168 West Hospitality Lane 
San Bernardino, CA 92415-0001 
 
Entity Address from POC: 
 
County of San Bernardino  
Office of the Tax Collector 
268 W Hospitality Ln 1st Flr 
San Bernardino CA 92415-0360 
 
Entity Main Address from California Secretary of State Website: 
 
None. 
 
Entity’s Agent for Service of Process per California Secretary of State Website: 
 
None. 
 
Entity Main Address from its Website: 
 
County of San Bernardino  
Office of the Tax Collector 
268 W Hospitality Ln 1st Flr 
San Bernardino CA 92415-0360 
 
Entity Officer Name and Address from its Website: 
 
None. 
 
Entity Main Address from FDIC Website: 
 
None. 
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SERVED VIA U.S. MAIL: 

 
Hon. Mark S. Wallace 
U.S. Bankruptcy Court 
Central District – Santa Ana Branch 
411 West Fourth Street, Suite 6135 
Santa Ana, CA 92701-4593 
 
WHAA LLC  
5494 Arrow Hwy 
Montclair, CA 91763-1604 
 
Akemi Uomoto  
5494 Arrow Highway 
Montclair, CA 91763-1604 
 
Debtors’ agent/broker: 
 
Brian Melkasian 
Lee & Associates | Ontario 
3535 Inland Empire Blvd. 
Ontario, CA 91764 
 
Buyer c/o agent/broker: 
 
Joel’s Automotive, Inc. 
c/o Lorinda Johnson 
REMAX Resources 
101 N. Indian Hill Blvd., Suite C1-208 
Claremont, CA 91711 
 
 
ALL REMAINING CREDITORS: 
 
Employment Development Dept.  
Bankruptcy Group MIC 92E 
P.O. Box 826880 
Sacramento, CA 94280-0001  
 
Franchise Tax Board  
Bankruptcy Section MS: A-340 
P.O. Box 2952 
Sacramento, CA 95812-2952  
 
Internal Revenue Service  
PO Box 7346 
Philadelphia, PA 19101-7346 
 
Reid & Hellyer APC  
P.O. Box 1300 
Riverside, CA 92502-1300  
 
Securities & Exchange Commission  
444 South Flower St., Suite 900 
Los Angeles, CA 90071-2934 

 
Riverside Division 
3420 Twelfth Street, 
Riverside, CA 92501-3819 
  
Arrow Highway Building Owners Assn  
733 W. Monticello St 
Ontario, CA 91762-6333 
 
Biodata Medical Laboratories  
5494 Arrow Highway 
Montclair, CA 91763-1604 
 
FRANCHISE TAX BOARD  
BANKRUPTCY SECTION MS A340 
PO BOX 2952 
SACRAMENTO CA 95812-2952 
 
Henry Wallach  
5494 Arrow Highway 
Montclair, CA 91763-1604 
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Lucas, Horsfall, Murphy & Pindroh  
100 E. Corson Street, Suite 200 
Pasadena, CA 91103-3841 
 
CALIFORNIA STATE BOARD OF 
EQUALIZATION 
ACCOUNT REFERENCE GROUP MIC 
29 
P O BOX 942879 
SACRAMENTO CA 94279-0029 
 
TriCore Reference Lab  
Attn:  Kent Gordon 
1001 Woodward Place NE 
Albuquerque, NM 87102-2705 
 
United States Small Business 
Administration  
United States Trustee  

3801 University Avenue, Suite 720 
Riverside, CA 92501-3255 
 
United States Trustee (RS)  
3801 University Avenue, Suite 720 
Riverside, CA 92501-3255 
 
Margarit Kazaryan  
535 N. Brand Blvd., Suite 260 
Glendale, CA 91203 
 
 
RETURNED MAIL/REMOVED 
CREDITORS: 
 
Margarit Kazaryan  
1200 S Brand Blvd Ste 180 
Glendale, CA 91204-2641 
 

III. SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE 
TRANSMISSION OR EMAIL (indicate method for each person or entity served): 
Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on 2/5/2018 I served the following 
person(s) and/or entity(ies) by personal delivery, overnight mail service, or (for those who 
consented in writing to such service method), by facsimile transmission and/or email as 
follows.  Listing the judge here constitutes a declaration that personal delivery on the judge 
will be completed no later than 24 hours after the document is filed. 
 

 Service information continued on attached page 
 
I declare under penalty of perjury under the laws of the United States of America that the  
foregoing is true and correct. 
 
2/5/2018                         Ja’Nita Fisher  /s/ Ja’Nita Fisher 
Date                                    Type Name  Signature 
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