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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
In re: 
 
WRWM Partnership, LLC, 
 

Debtor. 

Chapter 11 
 
Case No. 16-11997 (ELF) 

 
AMENDED MOTION OF WRWM PARTNERSHIP, LLC FOR AN ORDER PURSUANT 

TO 11 U.S.C. §§ 105(A) AND 363 AND FEDERAL RULES OF BANKRUPTCY 
PROCEDURE 2002, 6004(f)(1), AND 9013 (I) AUTHORIZING THE SALE OF ASSETS 

FREE AND CLEAR OF LIENS, CLAIMS, AND ENCUMBRANCES, (II) REQUEST 
FOR WAIVER OF THE STAY PROVISION PURSUANT TO 
F.R.B.P 6004(h), AND (III) GRANTING RELATED RELIEF  

 
WRWM Partnership, Inc. (the “Debtor”), by and through its undersigned counsel, Bielli & 

Klauder, LLC, hereby submits this amended motion for the entry of an order (i) authorizing the 

sale of the Debtor’s real property described herein, free and clear of liens, claims, and 

encumbrances, (ii) waiver of the stay provision pursuant to Federal Rules of Bankruptcy Procedure 

6004(h), and (iii) granting related relief (the “Motion”), and, in support thereof, respectfully avers 

as follows: 

JURISDICTION 

1. The Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 157 and 

1334.  This is a “core” proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (M), (N) and (O).  Venue 

is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  The statutory predicates for the 

relief requested herein are §§ 105 and 363 of Title 11 of the United States Code (the “Bankruptcy 

Code”) and Federal Rules of Bankruptcy Procedure 2002, 6004 and 9013. 
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BACKGROUND 

2. On March 24, 2016 (the “Filing Date”), The Debtor filed a voluntary petition for 

reorganization pursuant to chapter 11 of title 11 of the United States Code, as amended (the 

“Bankruptcy Code”). 

3. Since the Filing Date, the Debtor has remained in possession of its assets and 

continued management of its business as a debtor-in-possession pursuant to sections 1107 and 

1108 of the Bankruptcy Code. 

4. An official committee of unsecured creditors has not yet been appointed. 

5. The Debtor owns the real property located at 109 Wilmington Pike, Chadds Ford, 

Pennsylvania (the “Wilmington Pike Property”), which is listed on its Schedule A.   

6. Along with a property located at 935 W. Cypress Avenue, Kennett Square, 

Pennsylvania (the “Cypress Avenue Property”), when the case was filed the Wilmington Pike 

Property was subject to a first-position lien of approximately $627,918.63, held by M&T Bank. A 

true and correct copy of the title report for the Wilmington Pike Property will be supplied to the 

Court as soon as possible and appended to the Motion via electronic filing. 

7. The Cypress Avenue Property was sold pursuant to an Order of this Court dated 

August 31, 2016 (Docket No. 73) and the Debtor sold the Cypress Avenue Property on or about 

September 15, 2016.  As a result of the sale of the Cypress Avenue Property, approximately 

$119,984.19 of M&T’s lien on both properties was satisfied. 

8. M&T Bank calculates its first-lien position on the Wilmington Pike Property at 

approximately $1,142,830.40. Turn 2 FLP also holds a lien in the property in the amount of 

approximately $600,000.00. Delaware County holds a tax lien on the Wilmington Pike Property 
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of approximately $16,607.65; Concord Township Sewer Authority holds a lien of approximately 

$3,698.86. 

9. The Debtor has secured two offers for the Wilmington Pike Property, both of which 

have been presented as proposed agreements of sale.  

10. The first offer is from 119 Wilmington Pike, LP (“119 Wilmington”), an entity 

which owns a neighboring property.  This entity made an offer in the amount of $650,000.00 

without a financing contingency.  For this offer, buyer’s and seller’s brokers would each receive a 

commission of three percent (3%) of the price of the sale, for total commissions of $39,000.00.  A 

true and correct copy of the first offer (the “119 Offer”) is attached hereto as Exhibit A. 

11. The second offer is from Simone Agence Immobielere Internacionale (“Simone 

Agence”) in the amount of $650,000.00, also without a financing contingency.  However, the 

seller’s broker has offered to waive its three percent (3%) commission on the sale – representing 

a savings of approximately $19,500.00 over the 119 Offer.  A true and correct copy of this offer 

(the “Simone Agence Offer”) is attached hereto as Exhibit B. 

12. In connection with the Simone Agence Offer, the Debtor proposes to satisfy closing 

costs, the Delaware County lien, the Concord Township Sewer lien, and other statutory and tax-

related liens on the title report from the proceeds of sale.  The Debtor believes that sufficient funds 

will be available to satisfy these liens, as well as providing a significant return to M&T on its lien. 

13. M&T Bank has not consented to the sale; rather, it has preserved and reserved its 

right to object, and has stated that the Simone Agence Offer is subject to higher and better offers. 

14. The Simone Agence offer will fully satisfy the Delaware County and Concord 

Township Sewer claims, and will provide the maximum available recovery to M&T.  Upon the 

approval of a sale of the Wilmington Pike Property, a HUD-1 will be prepared by the real estate 
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broker in connection with the sale, providing sufficient information for all secured parties to 

determine the flow of funds post-sale. 

15. The Debtor believes that the Simone Agence Offer constitutes the highest and best 

offer at this time.   

16. Therefore, the Debtor seeks entry of an Order pursuant to section 363 of the 

Bankruptcy Code, approving the Simone Agence Offer and the sale of the Wilmington Pike 

Property in all respects, free and clear of any and all liens, claims, encumbrances, and interests.  

The Sale Approval Order filed with this Motion reflects the terms of the Simone Agence Offer. 

ANALYSIS 

17. In accordance with sections 363, 1107, and 1108 of the Bankruptcy Code, debtors-

in-possession are authorized to sell property of the estate, as that term is defined pursuant to section 

541 of the Code, and maximize recoveries for their creditors. 

18. Section 363(b) of the Bankruptcy Code authorizes a debtor or a trustee to sell its 

assets outside of the ordinary course of business.  See 11 U.S.C. § 363(b)(1). 

19. Section 363(f) of the Bankruptcy Code provides, in pertinent part, as follows: 

(f) [t]he trustee may sell property under subsection (b) or (c) of this section free and 
clear of any interest in such property of an entity other than the estate, only if –  
 

(1) applicable nonbankruptcy law permits sale of such property free and 
clear of such interest;  
 

 (2) such entity consents;  
 

(3) such interest is a lien and the price at which such property is to be sold 
is greater than the aggregate value of all liens on such property;  
 

  (4) such interest is in bona fide dispute; or  
 

(5) such entity could be compelled, in a legal or equitable proceeding, to 
accept a money satisfaction of such interest.  
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11 U.S.C. § 363(f). 
 

20. Generally, a debtor must show that each of the following elements have been met 

before a section 363(b) sale may be approved: (i) that a sound business reason exists for the 

proposed transaction; (ii) that the sale has been proposed in good faith; (iii) that the sale price is 

fair and reasonable; and (iv) that accurate and reasonable notice has been provided of the 

transaction.  See In re WDH Howell, LLC, 298 B.R. 527, 534 (D. N.J. 2003); In re Stroud Ford, 

Inc., 163 B.R. 730 (Bankr. M.D. Pa. 1993). 

I. A Sound Business Reason Exists for the Sale 

21. Although section 363 of the Bankruptcy Code does not specify a standard for 

determining when it is appropriate for a court to authorize the use, sale, or lease of property of the 

estate, bankruptcy courts routinely authorize sales of a debtor’s assets if such sale is based upon 

the sound business judgment of the debtor.  In re Dura Automotive, 2007 Bankr. LEXIS 2764 at 

*258, (citing Myers v. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir. 1996)); Comm. of Equity 

Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983); In re 

Abbotts Dairies of Penn., Inc., 788 F.2d 143 (3d Cir. 1986) (implicitly adopting the “sound 

business judgment” test of Lionel Corp. and requiring good faith); In re Del. And Hudson Ry. Co., 

124 B.R. 169 (D. Del. 1991) (concluding that the Third Circuit adopted the “sound business 

judgment” test in the Abbotts Dairies decision); In re Montgomery Ward Holding Corp., 242 B.R. 

147, 153 (D. Del. 1991) (same). 

22. Courts have made it clear that a debtor’s showing of a sound business justification 

need not be exhaustive; rather a debtor or trustee is “simply required to justify the proposed 

disposition with sound business reasons.” In re Baldwin-United Com., 43 B.R. 888, 906 (Bankr. 
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S.D. Ohio 1984).  Whether there are sufficient business reasons to justify a sale depends upon the 

facts and circumstances of each case.  In re Lionel Com., 722 F.2d 1063, 1071 (2d Cir. 1983).   

23. In the circumstances of valid business justifications, applicable principles of law 

attach to a debtor’s decision a strong presumption “that in making a business decision[,] the 

directors of a corporation acted on an informed basis, in good faith and in the honest belief that 

the action taken was in the best interests of the company.”  Official Comm. of Subordinated 

Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 

1990) (holding that the Delaware business judgment rule has “vitality by analogy” in chapter 11) 

(quotations omitted).  

24.  The Debtor submits that the Simone Agence Offer is, in its business judgment, the 

highest and best offer.  The Debtor has worked diligently to explore alternatives to the proposed 

sale and seek alternative buyers, and in fact has procured two offers to purchase the Property for 

the full asking price of $650,000.00 with no financing contingency. 

25. The Simone Agence Offer, however, is larger because the buyer’s agent has 

voluntarily agreed to forgo its commission.  The price Simone Agence has offered is therefore 

approximately $19,500.00 higher than 119 Wilmington’s.  With the Simone Agence Offer, 

Delaware County and Concord Township Sewer will be fully paid, while also netting a higher 

recovery for secured creditor M&T Bank. 

II. The Sale is Proposed in Good Faith 

26. The second element justifying a sale is whether the purchaser is proceeding in good 

faith.  In re Del. and Hudson Ry. Co., 124 B.R. at 166; accord In re Decora Indus., Inc., Case No. 

00-4459, 2002 WL 32332749, at *3 (Bankr. D. Del. May 20, 2002.).  “The requirement that a 
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purchaser act in good faith . . . speaks to the integrity of his conduct in the course of the sale 

proceedings.”   In Re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 142, 147 (3d Cir. 1986).   

27. Although the Bankruptcy Code does not define “good faith,” the Third Circuit has 

noted that the phrase “encompasses one who purchases in ‘good faith’ and ‘for value.’”  In re 

Abbotts Dairies of Pa., Inc., 788 F.2d 143, 147 (3d Cir. 1986).  Further, the Third Circuit has 

recognized that the type of misconduct that would destroy a purchaser’s good faith status involves 

‘fraud, collusion between the purchaser and other bidders or the trustee, or an attempt to take 

grossly unfair advantage of other bidders.’ Id. (remanding case involving insider transaction back 

to the bankruptcy court for further consideration of good faith where there was evidence that the 

sale had been orchestrated between insiders and some of the sale conditions were not disclosed to 

the debtor’s creditors) (quoting In re Rock Indus. Machine Corp., 572 F.2d 1195, 1198 (7th Cir. 

1978)).   

28. Due to the absence of a bright-line test for good faith, the determination is based on 

the facts of each case, concentrating on the “integrity of [an actor’s] conduct during the sale 

proceedings.”  See, e.g., In re Stroud Ford, Inc., 163 B.R. 730, 732-33 (Bankr. M.D. Pa. 1993); In 

re Pisces Leasing Corp., 66 B.R. 671, 673 (E.D.N.Y. 1986) (quoting In re Rock Indus. Machine 

Corp., 572 F.2d at 1198). 

29. Simone Agence has made its offer in good faith and for value. The Simone Agence 

Offer is for the Debtor’s asking price; was negotiated at arm’s length; and, due to its agent’s waiver 

of commissions, represents a larger recovery for the Debtor’s estate.   

30. None of the hallmarks of misconduct - ‘fraud, collusion between the purchaser and 

other bidders or the trustee, or an attempt to take grossly unfair advantage of other bidders’ – exist 

here.  Indeed, the aspect that sets the Simone Agence Offer apart from the 119 Wilmington Offer 
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is the buyer’s agent’s voluntary reduction of its commission.  It is difficult to see how the voluntary 

actions of that third party could constitute fraud, or collusion, or unfair advantage to the detriment 

of 119 Wilmington. 

31. Further, upon the approval of a sale of the Wilmington Pike Property, the Debtor 

will share the HUD-1 with all secured creditors to permit them to trace funds from the sale, thus 

permitting transparency in the process – further reducing the possibility of bad faith. 

III. The Price Is Fair and Reasonable  

32. The Debtor believes that the prompt sale of the Wilmington Pike Property, as 

proposed, is in the best interests of the creditors and the estate.  

33. The Debtor believes that the purchase price offered by Simone Agence is fair and 

reasonable under the circumstances.  This theory is borne out by the fact that two offers have been 

made for the Wilmington Pike Property, both for the asking price.   

34. In addition, since the Simone Agence is the higher and better offer to date, it will 

permit a greater return to all secured creditors. 

35. However, since the Debtor has filed (or, simultaneously with this Amended Motion, 

will file) a Motion to set bidding procedures in connection with this sale, the market will bear out 

the price that is reasonable for the Wilmington Pike Property.   

IV. The Debtor Will Provide Notice of the Sale 

36. By the filing of this Motion and setting a hearing for the sale, and by providing 

advance notice to both Simone Agence and 119 Wilmington (as well as all lienholders and taxing 

authorities with liens on the Wilmington Avenue Property), the Debtor will provide sufficient 

notice of the sale. 
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37. This proposed sale is still subject to higher and better offers. Though currently 

Simone Agence has presented the highest and best bid for the Wilmington Pike Property, when 

notice is provided to interested parties, 119 Wilmington may still choose to increase its offer or 

otherwise make its bid the more attractive one.  Further, the Debtor has filed a Motion to set 

bidding procedures, making the proposed sale an open auction. This will permit other parties who 

may have expressed interest in the Wilmington Pike Property a last opportunity to bid. 

38. The Debtor will provide notice of both the bidding procedures and the proposed 

sale to third parties who expressed an interest in the Wilmington Pike Property. 

39. Setting an auction and a sale hearing, and having the sale hearing open for all, will 

create a date certain when offers must be made and vetted, which could spur higher and better 

offers.  It will also create finality in the sale process and will provide all potentially interested 

parties with the opportunity to be heard. 

V. Sale Free and Clear 

40. The sale of the Wilmington Pike Property should be free and clear of any and all 

liens, claims, and encumbrances in accordance with section 363(f) of the Bankruptcy Code, with 

holders of any such liens, claims, and encumbrances being paid from the proceeds of the sale of 

the Wilmington Pike Property and/or being given replacement liens, claims, and encumbrances 

attaching to the proceeds of the sale of the Wilmington Pike Property.   

41. Pursuant to section 363(f) of the Bankruptcy Code, a debtor in possession may sell 

property of the estate “free and clear of any interest in such property of an entity other than the 

estate” if (a) applicable non-bankruptcy law so permits; (b) the entity holding a claim consents; (c) 

the interest is a lien, and the sale price is larger than the lien; (d) the interest is in a bona fide 

dispute; or (e) the entity could be compelled to accept a money judgment to satisfy the interest. 
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42. The Debtor requests that the Court authorize the sale of the Wilmington Pike 

Property free and clear of all liens, claims, encumbrances, and other interests, if any.  The sale of 

the Wilmington Pike Property will satisfy section 363(f) of the Bankruptcy Code because any 

entities holding liens and claims will have received notice of this Motion and the Sale Notice.  All 

parties in interest will be given sufficient opportunity to object to the relief requested herein and 

any such entity that does not object to the sale of the Wilmington Pike Property should be deemed 

to have consented.  See Futuresource LLC v. Reuters Ltd., 312 F.3d 281, 285-86 (7th Cir. 2002) 

(“It is true that the Bankruptcy Code limits the conditions under which an interest can be 

extinguished by a bankruptcy sale, but one of those conditions is the consent of the interest holder, 

and lack of objection (provided of course there is notice) counts as consent.  It could not be 

otherwise; transaction costs would be prohibitive if everyone who might have an interest in the 

bankrupt’s assets had to execute a formal consent before they could be sold.”) (internal citations 

omitted); Hargrave v. Twp. of Pemberton (In re Tabone, Inc., 175 B.R. 855, 858 (Bankr. D.N.J. 

1994) (failure to object to sale free and clear of liens, claims and encumbrances satisfies section 

363(f)(2)).   

43. To the extent that no party holding a lien or claim objects to the relief requested in 

the proposed Sale Order, the sale of the Wilmington Pike Property free and clear of all liens and 

claims satisfies section 363(f)(2) of the Bankruptcy Code.  To the extent a party holding a lien or 

claim objects to the relief requested in the proposed Sale Order, the sale of the Wilmington Pike 

Property free and clear of such liens and claims satisfies one or more of sections 363(f)(1) or (3) 

through (5), as applicable. 

44. Although the phrase "bona fide dispute" is not defined in the Code, courts 

interpreting § 363(f)(4) generally look to "whether there is an objective basis for either a factual 
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or legal dispute as to the validity of the asserted interest." D'Antonio v. Bella Vista Assocs., LLC 

(In re Bella Vista Assocs., LLC), 2007 Bankr. LEXIS 4348 (Bankr. D.N.J. Dec. 18, 2007); See 

also In re NJ Affordable Homes Corp., No. 05-60442, 2006 U.S. Dist. LEXIS 4498, 2006 WL 

2128624, *10 (Bankr. D.N.J. June 29, 2006); In re Gaylord Grain L.L.C., 306 B.R. 624, 627 (8th 

Cir. BAP 2004); In re Durango Georgia Paper Co., 336 B.R. 594, 596 (Bankr. S.D.Ga. 2005); In 

re Gulf States Steel, Inc. of Ala., 285 B.R. 497, 507 (Bankr. N.D.Ala. 2002); In re Taylor, 198 

B.R. 142, 162 (Bankr. D.S.C.1996).  Moreover, the court does not have to resolve the dispute prior 

to the sale; it need only determine that such a dispute exists.  Id. citing In re Gaylord Grain L.L.C., 

306 B.R. at 627.   

45. Since the goal of section 363(f)(4) is to "allow[] the sale of property subject to 

dispute 'so that liquidation of the estate's assets need not be delayed while such disputes are being 

litigated,'" the Wilmington Pike Property should be sold pending the determination of any disputed 

interest.  Id. citing In re Durango Georgia Paper Co., 336 B.R. 594, 597 (Bankr. S.D.Ga. 2005) 

(quoting In re Gulf States Steel, Inc., 285 B.R. at 507).   

46. Additionally, the burden of proof in this instance rests upon the trustee to establish 

the existence of a bona fide dispute. Id. See also In re Restaurant Assocs., L.L.C., No. 1:06CV53, 

2007 U.S. Dist. LEXIS 23308, 2007 WL 951849, *9 (N.D.W.Va. Mar. 28, 2007); In re NJ 

Affordable Homes Corp., 2006 U.S. Dist. LEXIS 4498, 2006 WL 2128624 at * 10; In re Gulf 

States Steel, Inc. of Ala., 285 B.R. at 507. 

47. Accordingly, the Debtor requests that the Wilmington Pike Property be transferred 

to Simone Agence (or any other bidder submitting the highest and best offer) free and clear of all 

liens, claims, encumbrances, and interests with the same to attach to the net sale proceeds of the 

Wilmington Pike Property.  
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THE SALE COMPLIES WITH FEDERAL RULE OF  
BANKRUPTCY PROCEDURE 6004(f)(1) 

 
48. Pursuant to Bankruptcy Rule 6004(f)(1), sales of property outside the ordinary 

course of business may be by private sale or by public auction.   

49. The Debtor believes a sale of the Wilmington Pike Property in an auction sale will 

maximize the sale proceeds received by the estate.  This, of course, is the paramount goal in any 

proposed sale of property of the estate.  In re Dura Automotive Sys., Inc., Case No. 06-

11202(KJC), 2007 Bankr. LEXIS 2764, *253 (Bankr. D. Del. Aug. 15, 2007) (“The paramount 

goal in any proposed sale of property of the estate is to maximize the proceeds received by the 

estate.”).   

50. The Debtor already listed the Wilmington Pike Property through a broker, and the 

listing generated offers.  Holding a full auction would simply repeat the process of soliciting offers 

while needlessly increasing the administrative costs to the Debtor’s estate.  

51. Nonetheless, the Debtor is prepared to hold an auction to ensure that the secured 

creditors receive the highest and best recovery by the Debtor soliciting the highest and best price.  

To that end, substantially contemporaneously with the submission of this Amended Motion, the 

Debtor will also submit a motion to approve bidding procedures for the sale of the Wilmington 

Pike Property. 

REQUEST FOR WAIVER OF STAY PROVISION 

52. The Debtor respectfully requests that the fourteen (14) day stay provision of 

F.R.B.P. 6004(h) be waived due to the urgency of the matter. 

53. Pursuant to the Order entered on June 20, 2016, the sale of the Property was to have 

closed on or before October 13, 2016.  However, M&T Bank and the Office of the United States 

Trustee have both agreed to extend that deadline to December 2, 2016. 
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54. The Debtor seeks a hearing date of November 16, 2016 to permit sufficient time 

for all interested parties to receive sufficient notice of the proposed sale.  However, finalizing the 

proposed sale fourteen (14) days later would permit only two (2) days – from November 30 through 

December 2 – to consummate and close the sale. The Debtor submits that waiving the stay would 

allow it to address any issues that may come up with sufficient time to consummate the sale.  

55. As such, the Debtor requests that the stay provisions be waived. 

WHEREFORE, the Debtor respectfully requests that this Court (i) enter an Order 

approving the sale of the Wilmington Pike Property in a form substantially similar to the attached 

proposed form of Order, (ii) enter an Order approving the sale to Simone Agence free and clear of 

liens, claims, encumbrances and interest, (iii) waiving the fourteen (14) day stay provisions, and 

(iv) grant such other and further relief as this Court deems just and proper. 

BIELLI & KLAUDER, LLC 

Dated: October 14, 2016 /s/ Thomas D. Bielli   
Thomas D. Bielli, Esquire 
Cory P. Stephenson, Esquire 
1500 Walnut Street, Suite 900 
Philadelphia, PA 19102 
Phone: (215) 642-8271 
Fax: (215) 754-4177 
tbielli@bk-legal.com  
cstephenson@bk-legal.com  
 
Counsel to the Debtor 
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